VI. Executive Orders12866 and 13563

Executive Orders 12866 and 13563 direct agencies to assess all costs and benefits
of available regulatory alternatives and, if regulation is necessary, to select regulatory
approaches that maximize net benefits (including potential economic, environmental,
public health and safety effects, distributive impacts, and equity). Executive Order 13563
emphasizes the importance of quantifying both costs and benefits, of reducing costs, of
harmonizing rules, and of promoting flexibility. This rule has been designated a
“significant regulatory action” because it is economically significant, under section 3(f)
of Executive Order 12866, based on the Preliminary Regulatory Impact Analysis (PRIA)
presented below. As a result, the OMB has reviewed this proposed rule. The Department
also has concluded that this proposed rule is a major rule under the Small Business
Regulatory Enforcement Fairness Act of 1996 (5 U.S.C. § 801 et seq.).

Preliminary Regulatory Impact Analysis of the Proposed Revisions to the Companionship

Regulations

Background

Under Executive Order 12866 (58 FR 51735, October 4, 1993), the Department must
determine whether a regulatory action is “significant” and therefore subject to OMB
review and the requirements of the Executive Order. Executive Order 12866 defines
“significant regulatory action” as one that is likely to result in a rule that may have “an
annual effect on the economy of $100 million or more or adversely affect in a material
way the economy, a sector of the economy, productivity, competition, jobs, the
environment, public health or safety, or state, local, or tribal governments or

communities; create a serious inconsistency or otherwise interfere with an action taken or



planned by another agency; materially alter the budgetary impact of entitlements, grants,
user fees, or loan programs or the rights and obligations of recipients thereof; or raise
novel legal or policy issues arising out of legal mandates, the President’s priorities, or the
principles set forth in the Executive Order.” This proposed rule meets the criteria for a
significant regulatory action because it is anticipated to have an annual effect on the
economy of $100 million or more. As a result, the rule is submitted to OMB for review.

The provisions of the FLSA apply to all enterprises that have employees engaged in
commerce or in the production of goods for commerce and have an annual gross volume
of sales made or business done of at least $500,000 (exclusive of excise taxes at the retail
level that are separately stated); or, are engaged in the operation of a hospital, an
institution primarily engaged in the care of the sick, the aged, or the mentally ill who
reside on the premises; a school for mentally or physically disabled or gifted children; a
preschool, elementary or secondary school, or an institution of higher education
(regardless whether such hospital, institution or school is public or private, or operated
for profit or not); or, are engaged in an activity of a public agency.

There are two ways an employee may be covered by the provisions of the FLSA: 1)
any employee of an enterprise covered by the FLSA is covered by the provisions of the
FLSA, and 2) even if the enterprise is not covered, individual employees whose work
engages the employee in interstate commerce or in the production of goods for commerce
or in domestic service is covered by the provisions of the FLSA. Covered employers are
required by the provisions of the FLSA to: 1) pay employees who are not exempt from
the Act’s requirements not less than the Federal minimum wage for all hours worked and

overtime premium pay at a rate of not less than one and one-half times the employee’s



regular rate of pay for all hours worked over 40 in a workweek, and 2) make, keep, and
preserve records of the persons employed by the employer and of the wages, hours, and
other conditions and practices of employment.

In 1974, Congress expressly extended FLSA coverage to “domestic service” workers
performing services of a household nature in private homes not previously subject to
minimum wage and overtime requirements. While domestic service workers are covered
by FLSA minimum wage and overtime requirements even though they work for a private
household and not a covered enterprise, Congress created exemptions from these
requirements for casual babysitters and persons employed in domestic service
employment to provide companionship services for individuals who (because of age or
infirmity) are unable to care for themselves.’

Need for Regulation and Why the Department is Considering Action:

In 1974, Congress extended coverage of the FLSA to many domestic service
employees performing services of a household nature in private homes not previously
subject to minimum wage and overtime pay requirements. Section 13(a)(15) of the Act
exempts from its minimum wage and overtime pay provisions domestic service
employees employed “to provide companionship services for individuals who (because of
age or infirmity) are unable to care for themselves (as such terms are defined and
delimited by regulations of the Secretary).” Section 13(b)(21) of the FLSA exempts from
the overtime pay provision any employee employed “in domestic service in a household
and who resides in such household.”

Since the 1975 regulations were implemented, the home health care industry has

evolved and expanded in response to the increasing size of the population in need of such

529 U.S.C. §§ 202(a), 206(f), 207(1), and 213(a)(15).



services, the growing demand for in-home care instead of institutional care for persons of
all ages, and the availability of public funding assistance for such services under
Medicare and Medicaid. As the industry has expanded, so has the range of tasks
performed by workers providing companionship services. The range now includes
assistance with activities of daily living (ADLSs), instrumental activities of daily living
(IADLs), and paramedical tasks (such as catheter hygiene or changing of aseptic
dressings).® Public funding programs do not cover services such as social support,
fellowship or protection.” According to the U.S. Department of Health and Human
Services (HHS), “[s]imple companionship or custodial observation of an individual,
absent hands-on or cueing assistance that is necessary and directly related to ADLs and
IADLs, is not a Medicaid personal care service.”

The Department of Labor believes that the current application of the companionship
services exemption in the home health care industry is not consistent with the original
Congressional intent. The Department proposes to modify the definition of
companionship services to exclude personnel who perform functions that require training
in the performance of medically-related duties, and to provide only a 20 percent tolerance
for intimate personal care services and related household work. As a result, to qualify for
the companionship services exemption, workers must spend at least 80 percent of their
time in activities that provide fellowship or protection. Those workers who are providing

home health care services that exceed the 20 percent tolerance for intimate personal care

® PHI, 2010a. Background Report on the U.S. Home Care and Personal Assistance Workforce and
Industry (Forthcoming). P. 22.

7 PHIL 2010a. p. 22.

¥ “Understanding Medicaid Home and Community Services: A Primer,” Gary Smith, Janet O’Keefe, Letty
Carpenter, Pamela Doty, Gavin Kennedy, Brian Burwell, Robert Mollica and Loretta Williams, George
Washington University, Center for Health Policy Research, October 2000.



services and related household work must be paid in accordance with federal minimum
wage and overtime requirements.

Objectives and Legal Basis for Rule

Section 13(a)(15) of the FLSA exempts from its minimum wage and overtime pay
provisions domestic service employees employed “to provide companionship services for
individuals who (because of age or infirmity) are unable to care for themselves (as such
terms are defined and delimited by regulations of the Secretary).” Due to significant
changes in the home health care industry over the last 36 years, workers who today
provide in-home care to individuals are performing duties and working in circumstances
that were not envisioned when the companionship services regulations were promulgated.
Section 13(b)(21) provides an exemption from the Act’s overtime pay requirements for
live-in domestic workers. The current regulations allow an employer of a live-in
domestic worker to maintain a copy of the agreement of hours to be worked and to
indicate that the employee’s work time generally coincides with that agreement, instead
of requiring the employer to maintain an accurate record of hours actually worked by the
live-in domestic worker. The Department is concerned that not all hours worked are
actually captured by such agreement and paid, which may result in a minimum wage
violation. The current regulations do not provide a sufficient basis to determine whether
the employee has in fact received at least the minimum wage for all hours worked.

The Department has re-examined the regulations and determined that the regulations,
as currently written, have expanded the scope of the companionship services exemption
beyond those employees whom Congress intended to exempt when it enacted § 13(a)(15)

of the Act, and do not provide a sufficient basis for determining whether live-in workers



subject to §13(b)(21) of the Act have been paid at least the minimum wage for all hours
worked. Therefore, the Department proposes to amend the regulations to revise the
definitions of “domestic service employment” and “companionship services,” and to
require employers of live-in domestic workers to maintain an accurate record of hours
worked by such employees. In addition, the proposed regulation would limit the scope of
duties a companion may perform, and would prohibit employees of third-party employers
from claiming the exemption.

Summary of Impacts

The Department projects that the average annualized cost of the rule will total about
$4.7 million per year over 10 years. In addition to the direct cost to employers of the
rule, there are also transfer effects resulting from the rule. The primary impacts of the
rule are income transfers to home health care workers in the form of: increased hourly
wages to reach minimum wage (about $16.1 million in the first year, negligible
thereafter); payment for time spent traveling between patients (average annualized value
of $34.7 million per year); and payment of an overtime premium when hours worked
exceed 40 hours per week. Because overtime payments depend on how employers adjust
scheduling to eliminate or reduce overtime hours, the Department considered three
adjustment scenarios resulting in payment of: 100 percent of current overtime hours
worked (average annualized value of $180.7 million per year); 50 percent of current
overtime hours worked (average annualized value of $90.4 million per year); or no
payment of overtime. On the basis of previous evidence on the impact of overtime pay,
the Department judges that overtime payments in the range of scenarios 2 and 3 are more

likely than scenario 1.



Although the transfer of income to workers in the form of higher wages is not
considered a cost of the rule from a societal perspective, higher wages do increase the
cost of providing home health care services, resulting in the provision of fewer services.
This reduction in the provision of services causes the market to function less efficiently,
and this allocative inefficiency is a cost from a societal perspective. With a 3% real rate,
the Department measures the range of average annualized deadweight loss attributable to
this allocative inefficiency as $105,000 when no overtime pay adjustment is assumed,
$36,000 when 50% of overtime pay is assumed to adjust and $3,000 when a 100%
adjustment in overtime pay is assumed. The relatively small deadweight loss primarily
occurs because the both the demand for and supply of home health care services appear
to be inelastic—that is, the equilibrium quantity of companionship services is not very
responsive to changes in price, possibly due to the importance of these services and the
coverage of many companionship services by Medicare and Medicaid. Table 1

summarizes the projected costs, transfer effects and impacts of the proposed revisions to

the FLSA.
Table 1. Summary of Impact of Proposed Changesto FL SA
Average Annualized
Value ($ mil.)
Year 1 Years2- 10 3% Real | 7% Real
($mil.) ($ mil.)? Rate Rate
Costs
Regulatory Familiarization
Agencies $3.9 $0.3 $0.3 $0.7 $0.8
Families Hiring Self-employed $6.0 $3.2 $4.0 $3.8 $3.9
Total Costs $9.9 $3.5 $4.4 $4.6 $4.7
Transfers
Minimum Wages (MW)
to Agency-Employed Workers $13.0 $0.0° $0.0° $1.5 $1.7
to Self-Employed Workers $3.1 $0.0° $0.0° $0.4 $0.4




Travel Wages $26.7 $27.8 $45.8 $35.4 $34.7
Overtime Scenarios
OT 1 $139.3 $144.8 $238.8 $184.2 $180.7
OT2 $69.7 $72.4 $119.4 $92.1 $90.4
OT3 $0.0 $0.0 $0.0 $0.0 $0.0
Total Costs and Transfers by
Scenario
Reg Fam+ MW+ Travel + OT1 | $192.1 $176.2 $289 $226 $222.2
Reg Fam+MW + Travel + OT 2 $122.4 $103.8 $169.6 $133.9 $131.9
Reg Fam+ MW + Travel + OT 3 $52.7 $31.4 $50.2 $41.8 $41.5
Deadweight Loss
Reg Fam + MW + Travel + OT 1 $0.103 $0.080 $0.132 $0.105 $0.103
Reg Fam + MW + Travel + OT 2 $0.042 $0.027 $0.044 $0.036 $0.036
Reg Fam + MW + Travel + OT 3 $0.008 $0.002 $0.004 $0.003 $0.003
Disemployment (number of workers)
Reg Fam + MW + Travel + OT 1 793 739 1,169 938°
Reg Fam + MW + Travel + OT 2 505 435 686 544°
Reg Fam + MW + Travel + OT 3 218 132 203 172°

* These costs are a range where the first number represents the estimate for Year 2; the second

estimate for Year 10.

®2010 statistics on PCA and HHA wages indicate that few workers, if any, are currently paid
below minimum wage (i.e. in no state is the 10™ percentile wage below $7.25 per hour). See
the BLS Occupational Employment Statistics, 2010 state estimates, at URL:

http://stats.bls.gov/oes/
¢ Simple average over 10 years.

Columns may not sum to totals due to rounding.

State Law Requirements

In evaluating the economic impact of the proposed rule, it is important to consider the

current wage requirements for home health care workers. There are numerous state laws

pertaining to home health care workers. The State Medicaid Manual requires states to

develop qualifications or requirements (such as background checks, training, age,

supervision, health, literacy, or education, or other requirements) for Medicaid-financed

personal care attendants. These state programs can each have multiple delivery models,

with care being agency-directed or consumer-directed with care given by agencies or




independent providers. These delivery models are not necessarily mutually exclusive. In
general, for the purposes of this analysis, we refer to independent providers as workers
providing services through informal arrangements, and therefore they are not counted in
the statistics on home health care providers used as the basis for this analysis.

A 2006 report by the HHS Office of the Inspector General (OIG) found that states
have established multiple sets of worker requirements that often vary among the
programs within a state and among the delivery models within programs, resulting in 301
sets of requirements nationwide.” Four of the consumer-directed programs in the OIG
review had no attendant requirements.

Furthermore, states define these requirements differently, and specify different
combinations of requirements in different programs. The most common requirements,
and some characterization of how these might be defined by different programs, include:
e Background Checks. May include the following: criminal background checks; checks

of abuse or neglect registries; and checks of Federal or State exclusion lists for
previous fraudulent or abusive activities.

e Training. May include the following: first aid or cardiopulmonary resuscitation
(CPR); basic health knowledge (e.g., food and nutrition, blood-borne pathogens,
hygiene, universal precautions); assistance with daily living activities (e.g., patient
transfer techniques, proper patient bathing and showering techniques, and grooming);
program orientation (e.g., beneficiary rights and responsibilities, safety, behavioral
issues, patient confidentiality); training specific to an individual beneficiary’s needs;
or other training.

e Supervision. Might be performed by registered or licensed practical nurses (RN or
LPN); home health or personal care service agency staff; case managers; other
qualified staff or individuals; or the beneficiary.

e Minimum Age. Most commonly set at 18-years-old, but in some states might be 14-
years-old, 19-years-old, or of “legal working age.”

’ U.S. Department of Health and Human Services (HHS) Office of the Inspector General (OIG). States’
Requirements for Medicaid-Funded Personal Care Service Attendants, available at
http://oig.hhs.gov/oei/reports/oei-07-05-00250.pdf. (2006).




e Health. May include the following: test negative for tuberculosis; be able to perform
the services in the plan of care; meet an established minimum level of physical ability
(e.g., able to lift a certain weight or stand for a certain time); be free of communicable
disease; pass a physical examination; or drug test.

e Education/Literacy. Minimum requirements might include: an ability to read and
write adequately to follow instructions or to keep records; a General Education
Diploma (GED) or high school diploma; completed a certain grade; be a Certified
Nursing Assistant (CNA) or a home health aide; have a Homemaker/Personal Care
Service Provider certification issued by the state; be able to communicate with the
beneficiary and/or supervisory staff; pass a competency test or have previous
experience; have the skills, knowledge, and abilities necessary to perform the services
needed; be able to meet the needs of the beneficiary; or be mature and sympathetic.

e Other. Might be required to: have a Social Security number; have an identification
card; be a U.S. citizen; or meet state motor vehicle requirements if providing
transportation.

The number of states that included each requirement in at least one program and the

number of state program sets that include each requirement are summarized in Table 1-1.

Table 1-1. Six Most Common Attendant Requirements

Number of States that N%rrézi;izifnsets
Requirement Utilized Requirement in . &
Requirement (of 301
at Least One Program
sets)
Background Checks 50 245
Training 46 227
Age 42 219
Supervision 43 198
Health 39 162
Education/Literacy 31 125

Source: DHSS OIG, 2006. p. 9

States’ laws also vary in whether they extend minimum wage and overtime provisions
to home health care workers. In many states companions or home health care workers
are not explicitly named in the regulations, but often fall under those regulations that

apply to domestic service employees.
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16 states extend both minimum wage and overtime coverage to most home health
care workers who would otherwise be excluded under the current regulations:
California, Colorado, Hawaii, Illinois, Maine, Maryland, Massachusetts, Michigan,
Minnesota, Montana, Nevada, New Jersey, New York, Pennsylvania, Washington,
and Wisconsin. However, in some states certain types of these workers remain
exempt, such as those employed directly by households or by non-profit
organizations. Additionally, New York’s overtime law provides that workers who are
exempt from the FLSA and employed by a third-party agency need only be paid time
and one-half the minimum wage (as opposed to time and one-half of the worker’s

regular wage). Minnesota’s overtime provision applies only after 48 hours of work.

Five states (Arizona, Nebraska, North Dakota, Ohio, and South Dakota) and the
District of Columbia extend minimum wage, but not overtime coverage to home care
workers. There are again some exemptions for those workers employed directly by

households or who live in the household.

29 states do not include home health care workers in their minimum wage and
overtime provisions: Alabama, Alaska, Arkansas, Connecticut, Delaware, Florida,
Georgia, Idaho, Indiana, lowa, Kansas, Kentucky, Louisiana, Mississippi, Missouri,
New Hampshire, New Mexico, North Carolina, Oklahoma, Oregon, Rhode Island,
South Carolina, Tennessee, Texas, Utah, Vermont, Virginia, West Virginia, and

Wyoming. '

' National Employment Law Project (NELP). 2011. Fair Pay for Home Care Workers, available at
http://www.nelp.org/page/-/Justice/2011/FairPayforHomeCareWorkers.pdf?nocdn=1.
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Of the 22 jurisdictions that extend minimum wage to at least some home health care
workers, 12 have a state minimum wage that is higher than the current federal minimum

wage of $7.25 an hour.!' These state laws are summarized in Table 1-2.

' U.S Department of Labor (DOL). 2011. Minimum Wage, available at
http://www.dol.gov/dol/topic/wages/minimumwage.htm.
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Table 1-2. State Minimum Wage and Overtime Cover age of Non-Publicly Employed Companions

State M | O
State Minimum Neither Analysisand Citations [b]
W | T
Wage [q]
AL - X -
AK $7.75 X -
Minimum wage but no overtime coverage for companions as defined in the FLSA.
AZ $7.35 X No state overtime law. See Ariz. Rev. Stat. Ann. §§ 2301362, 2311363; see also Office
of the Attorney General of the State of Arizona, Opinion No. 107(1002 (Feb. 7, 2007).
AR $6.25 X -
All companions as defined in the FLSA are entitled to minimum wage. California’s
overtime rules create in terms of overtime four categories of workers who provide
home care. (1) Those who are employed by non-profits and do no additional work
beyond feeding, dressing, and supervising the person do not receive overtime. (2)
Those who are employed by non-profits but do additional work beyond feeding,
dressing, and supervising do receive overtime. (3) All for-profit workers receive
CA $8.00 < overtime regardless of their job description. (4) County-employed home care worker,

of whom there are approximately 367,000, receive up to $11.50 an hour straight time
per their union contracts and may also receive overtime under those contracts.

Industrial Welfare Commission Order No. 5-2001, “Judge Orders State to Halt Wage
Cut for California Home Care Workers, http://www.seiu.org/2009/06/judge-orders-
state-to-halt-wage-cut-for-california-home-care-workers.php (last visited Jun. 28,
2011); PHI, 2010a. p. 14.

13




Table 1-2. State Minimum Wage and Overtime Cover age of Non-Publicly Employed Companions

State M | O
State Minimum Neither Analysisand Citations [b]
W | T
Wage [q]

Minimum wage and overtime coverage for third-party-employed home care workers
who do work beyond Colorado’s definition of “companion.” Colorado’s definition of
“companion” is much narrower than the FLSA definition. Companions may not help
to bathe and dress the person, do any amount of housekeeping,or remind the person to

CO $7.36 X X take medication. People who do those tasks are more than just “companions” they
are “personal care” attendants. Personal care attendants are entitled to minimum
wage and overtime. However, PCAs employed directly by private households are
exempt from minimum wage and overtime. Colorado Minimum Wage Order No. 26
§ 5; 7 Colo. Code Regs. § 1103-1:5.

CT $8.25 X -

DE $7.25 X -

DC $8.25 X Minimum wage for companions as defined in the FLSA. D.C. Mun. Regs. tit. 7, §

) 902.1, 902.3,902.4 (West 2011).

FL $7.25 X -

GA $5.15 X -
Minimum wage and overtime coverage for companions as defined in the FLSA, but

HI $7.25 X X exemption for those employed directly by private households. Haw. Rev. Stat. § 387-
1.

1D $7.25 X -
Minimum wage and overtime coverage for any person whose primary duty is to be a
companion for individual(s) who are aged or infirm or workers whose primary duty is

L $8.25 « « to perform health care services in or about a private home. There may be an

' exemption for those employed solely by private households as a result of a general

exemption for employers with fewer than four employees. 820 I11.Comp. Stat. §
105/3(d); 11l. Adm. Code § 210.110.

IN $7.25 X -
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Table 1-2. State Minimum Wage and Overtime Cover age of Non-Publicly Employed Companions

State M | O
State Minimum Neither Analysisand Citations [b]
W | T
Wage [q]
1A $7.25 X -
KS $7.25 X -
KY $7.25 X -
LA - X -
ME $7.50 < < Minimum wage and overtime coverage for all companions as defined in the FLSA.
' No relevant exemptions. Me. Rev. Stat. Ann. tit. 26, §§ 663, 664.
Minimum wage coverage for all companions as defined in the FLSA. Overtime
MD $7.05 « « coverage for mos§ home care Workers but exemption for Worker's employed by
non/ Iprofit agencies that provide “temporary at-home care services”. Md. Code Ann.,
Lab. & Empl. § 311415.
MA $8.00 < < Minimum wage and overtime coverage for all companions as defined in the FLSA.
' No relevant exemptions. Mass. Gen. Laws Ch. 151, § 1.
Minimum wage and overtime coverage for companions as defined in the FLSA, but
exemption for livel[lin workers. Mich. Comp. Laws § 408.394(2)(a). Exemption for
MI $7.40 X X . .
workers employed solely by private household as a result of exemption for employer
with fewer than two employees. Mich. Comp. Laws § 408.382(c) .
$6.15 or
$5.25 for
employers Minimum wage and overtime coverage after 48 hours for all companions as defined
MN grossing X X in the FLSA, but nighttime hours where companion is available to provide services
under but does not actually do so need not be compensated. Minn. Stat. § 177.23(11).
$625,000
per year
MS - X -
MO $7.25 X -
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Table 1-2. State Minimum Wage and Overtime Cover age of Non-Publicly Employed Companions

State M | O
State Minimum Neither Analysisand Citations [b]
W | T
Wage [q]
Minimum wage and overtime coverage for companions as defined in the FLSA, but
MT $7.35 X X exemption for those employed directly by private households. Mont. Code. Ann. §
3901311406(p).
Minimum wage but no overtime coverage for companions as defined in the FLSA.
NE $7.05 « No state overtime law. De facto exemption for most households as a result of general
' exemption for employers with fewer than four employees. Neb. Rev. Stat.
§§48011202, 48111203.
Minimum wage and overtime coverage for companions as defined in the FLSA, but
exemption for live[lin workers. Also, business enterprises with less than $250,000
NV $8.25 X X . .
annually in gross sales volume need not pay overtime. Nev. Rev. Stat. §
608.250(2)(b).
NH $7.25 X -
NJ $7.25 < < Minimum wage and overtime coverage for all companions as defined in the FLSA.
) No relevant exemptions. N.J. Stat. Ann.§ 34:111156a et seq..
NM $7.50 X -
Minimum wage coverage for all companions as defined in the FLSA. N.Y. Labor
Law § 651 (5). There is overtime coverage for all companions but those employed by
third party agencies receive overtime at a reduced rate of 150% of the minimum wage
NY $7.25 X X (rather than the usual 150% of their regular rate of pay). N.Y. Labor Law§§ 2(16),
170; N.Y. Comp. Codes R. & Regs. tit. 12, § 142[12.2. Overtime coverage for
live[lin workers after 44 hours/week (rather than the usual 40 hours) at the same rates
detailed above. Id.
NC $7.25 X -

16




Table 1-2. State Minimum Wage and Overtime Cover age of Non-Publicly Employed Companions

State M | O
State Minimum Neither Analysisand Citations [b]
w | T
Wage [q]
Minimum wage but no overtime coverage for companions as defined in the FLSA.
However, companions who are certain first or send-degree relatives of the person
ND $7.25 X receiving care do not receive minimum wage. Additionally, nighttime hours where
companion is available to provide services but does not actually do so need not be
compensated. N.D. Cent. Code § 3477061103.1.
Minimum wage but not overtime coverage for companions as defined in the FLSA.
OH $7.40 X Ohio Rev. Code Ann. § 4111.03 (A) §4111.14 (West 2011). Additional overtime
exemptions for live-in workers. Id. § 4111.03(D)(3)(d).
OK $7.25 X -
OR $8.50 X -
Minimum wage and overtime coverage for companions as defined in the FLSA, but
PA $7.25 < < exemption for those employed solely by private households. Pa. _Stat. Ann. tit. 43, §
333.105(a)(2). Bayada Nursesv. Commonwealth of Pennsylvania, 8 A.3d 866 (Pa.
2010).
RI $7.40 X -
SC - X -
3D $7.25 X Minimum wage but no overtime coverage for companions as defined in the FLSA.
) No state overtime law. S.D. Codified Laws§§ 60011113, 6011175,
TN - X -
TX $7.25 X -
UT $7.25 X -
VT $8.15 X -
VA $7.25 X -
WA $8.67 x X Washington minimum wage and overtime coverage for most companions as defined
' in the FLSA, but exemption for live[lin workers. Wash. Rev. Code § 49.46.010(5)(j).
\AY $7.25 X -
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Table 1-2. State Minimum Wage and Overtime Cover age of Non-Publicly Employed Companions

State M | O
State Minimum Neither Analysisand Citations [b]
W | T
Wage [q]
Minimum wage and overtime coverage for most companions as defined in the FLSA,
but overtime exemption for those employed directly by private households, Wis.
WI $7.25 « « Admin. Code § 274.015, and those employed by non[Iprofit organizations. Wis.
' Admin. Code §§ 274.015, 274.01. Companions who spend less than 15 hours a week
on general household work and reside in the home of the employer are also exempt
from minimum wage. Wis. Admin. Code § 272.06(2).
WY $5.15 X -

Abbreviations: MW = Minimum Wage, OT = Overtime, FLSA = Fair Labor Standards Act
Sources: [a] DOL, 2011; [b]NELP, 2011.
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Data Sources
The primary data services used by the Department to estimate the number of workers,

establishments, and customers likely to be impacted by the proposed rule include:

e Bureau of Labor Statistics (BLS) 2009 Occupational Employment Survey,
employment and wages by state for SOC codes 39-9021 (Personal Care Aides) and
31-1011 (Home Health Aides);

BLS Quarterly Census of Employment and Wages, 2009 for NAICS 6216 and 62412;
BLS National Employment Matrix, 2008;

2007 Statistics of U.S. Businesses, for NAICS 6216 and 62412; and

2007 Economic Census, by state for NAICS 6216 and 62412.

The key limitation of this set of data sources is that it results in an inconsistency
between the Department’s best estimate of agency-employed caregivers (from the 2009
BLS Occupational Employment Survey), and its best estimate of independent providers
directly employed by families (from the 2008 BLS National Employment Matrix). The
Occupational Employment Survey (OES) is employer based, and does not collect data
from the self-employed. The National Employment Matrix (NEM) obtains estimates on
the self-employed from the Current Population Survey. However, it is not possible to
match the OES estimates by subtracting the estimated number of self-employed workers
from the NEM. Because these two estimates cannot be completely reconciled, the
Department uses each source as the best estimate for one segment of the labor market and

acknowledges there is some inconsistency between the two.

Care Recipients and Demand for Services
Demand for home health care services is anticipated to continue to grow in the next

few decades with the aging of the “baby boomer generation.” According to PHI:

Nearly one out of four U.S. households provides care to a relative or
friend aged 50 or older and about 15 percent of adults care for a seriously
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ill or disabled family member. Over the next two decades the population
over age 65 will grow to more than 70 million people [the U.S. population
65 years and older was estimated at 40 million in 2009°]. Additionally,
with significant increases in life expectancy and medical advances that
allow individuals with chronic conditions to live longer, the demand for
caregiving is expected to grow exponentially. The growth in the demand
for in-home services is further amplified by an increasing preference for
receiving supports and services in the home as opposed to institutional
settings. This emphasis has been supported by the increased availability of
publicly funded in-home services under Medicaid and Medicare as an
alternative to traditional and increasingly costly institutional care.’

While many recipients of home health care services are elderly, about two-fifths of
those in need of these services are under 65 and include those with varying degrees of
mental or developmental disabilities. This group of home health care recipients is also
anticipated to grow rapidly as more individuals opt for home-based care over institutional
settings.'® It is estimated that the demand for home health care workers will grow to
approximately 5.7 to 6.6 million workers in 2050, an increase in the current demand for
workers of between 3.8 and 4.6 million (200 percent and 242 percent respectively).'' The
home health care industry has grown significantly over the past decade and is projected to
continue growing rapidly; for example:

e The number of establishments in Home Health Care Services (HHCS) grew by 70
percent between 2001 and 2009; during that same period, the number of

establishments in Services for the Elderly and Persons with Disabilities (SEPD) grew
by 355 percent.'?

e Between 2008 and 2018 the number of home health aides is projected to increase by
50 percent and the number of personal care aides by 46 percent.

82011 Statistical Abstract, U.S. Census Bureau.

’National Alliance for Caregiving and the American Association of Retired Persons. 1997. Family
caregiving in the U.S.: Findings from a national study. Available from http://www.caregiving.org.

' PHI, 2003. The Personal Assistance Services and Direct-Support Workforce: A Literature Review,
available at http://www.directcareclearinghouse.org/download/CMS_Lit Rev_ FINAL 6.12.03.pdf.
""HHS, 2001. Pgs. 4, 5, and 7.

12 .S. Bureau of Labor Statistics (BLS). 2008. National Employment Matrix - Search by Occupation,
available at http://data.bls.gov/oep/nioem? Action=empios&Type=Occupation.
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Employers and Funding Sources

This section focuses on the employers of workers who are currently classified as
companions and common sources of funding for the services they provide; the next
section describes the workers and the work they do. Services in the home health care
industry are provided through two general delivery models: agencies and consumer-
directed (which often use independent providers and family caregivers).
Figure 2 provides a visual overview of the home care and personal assistance industry
and the two primary models for service provision, which are discussed in more detail in

the sections that follow.

Figure 2. Overview of the Home Health Care Industry and Funding Sour ces
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Under the agency model a third-party provider of home care and personal assistance
services (usually a home health care company) employs the home care workers and is
responsible for ensuring that services authorized by a public program or contracted for by
a private party are in fact delivered.”” There are currently about 73,000 establishments
providing these services. The services are paid for through public programs such as
Medicaid, Medicare, and other state programs, and through private sources such as
private health insurance or out-of-pocket payments. In 2009, public programs (Medicare,
Medicaid, and other government spending) accounted for about 75 percent ($63.1 billion)
of the $84.1 billion in annual revenue dispersed to these agencies.'

Agencies providing home care and personal assistance services are covered by two
primary industries: Home Health Care Services (HHCS, NAICS 6216), and Services for
Elderly and Persons with Disabilities (SEPD, NAICS 62412)."” HHCS is dominated by
for-profit agencies that are Medicare-certified and depends on public programs for three-
quarters of its revenue.'® SEPD is a rapidly growing industry that is dominated by small
non-profit enterprises. Table 2-1 provides an overview of these two industries in terms of
number of employees, establishments, payroll and wages, and estimated revenues.

Table 2-1. Summary of HHCS and SEPD, 2009

: Total Avg Est.
Industry EmalgEss | EedylEn- Wages($ | Weekly | Revenue
[al ments mil) Wage | ($mil)

13_Seavey and Marquand, 2011, pg. 26. Available at:
http://www.directcareclearinghouse.org/download/caringinamerica-20111212.pdf

14 Seavey and Marquand, 2011, pgs 22,23. Available at:
http://www.directcareclearinghouse.org/download/caringinamerica-20111212.pdf

' These two industries are the primary employers of workers currently classified as companions; however,
based on data reported by BLS in the National Employment Matrix there are approximately 25 other
industries that also employ these workers. Since these other industries employ so few of the workers under
consideration here they will be minimally affected by this proposed rule.

16 Seavey and Marquand, 2011, pgs 20-22. Available at:
http://www.directcareclearinghouse.org/download/caringinamerica-20111212.pdf
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SEPD + HHCS 1,714,000 73,200 | $413,181 $464 | $80,307
SEPD 679,600 49,100 $133,247 $377 | $28,645
HHCS 1,034,400 24,100 $279,934 $520 | $51,662

[a] Employees include HHA, PCA, and other occupations
Sources: BLS QCEW 2009; BLS National Employment Matrix, 2008.

These two industries primarily employ workers as home health aides (HHA) and
personal care aides (PCA) in addition to other occupations. However, not all of the HHA
and PCA employed by these agencies work as companions under the companionship
exemption; these agencies provide a variety of health-related services that may be
delivered in private homes (and potentially companionship services) or in public or
private facilities (and not defined as companionship services). Simply put, only a
fraction of the 1.7 million employees listed in the table above are currently working as
exempt companions who may see changes in their wages and/or work schedules as a
result of the proposed rule.

Within these two industries there are three broad employer types: home health care
companies, for-profit franchise chains, and private-duty home care companies. The latter
two types are smaller, emerging types of employers that focus on the provision of non-
medical care for clients. Home health care companies focus on providing medically-
oriented home health care services and non-medical home care or personal assistance
services. Many of these agencies are Medicare-certified; those that avoid obtaining
certification do so because they do not provide the skilled nursing care required by
Medicare. These companies also derive a significant portion of their revenue from the
provision of medical devices to customers."’

Consumer-Directed Models

17 PHI, 2010a. p.2.
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Under the consumer-directed model, the consumer or his/her representative has more
control than in the agency-directed model over the services received, and when, how, and
by whom the services are provided. The approaches to delivering services under this
model range from the more formal state-organized systems to informal arrangements
coordinated through word-of-mouth between care recipients. In the public version of this
model, the care is funded either by Medicaid, directly by states, or through programs or
grants administered by the HHS Centers for Medicare & Medicaid Services (CMS).

Other recipients arrange for and pay for care privately through informal negotiations
with individual service providers. In this model, the customer may act as the sole or a
joint employer and has varying degrees of responsibility for interviewing, hiring, training,
managing, and firing the provider. Due to the sometimes informal nature of the
consumer-directed employment arrangements, there are no data on the total number of
customers under this model, and there is limited information on the total number of
providers. BLS National Employment Matrix data show that 127,000 Personal Care
Aides (about 16 percent) are employed in private households and 61,500 (about 8
percent) are self-employed, for a total of 188,500 workers (about 23 percent) that may
provide services as independent contractors.'® Fewer Home Health Aides are employed
in this manner, with 1,700 (less than one percent) working for private households and
16,400 (about two percent) who are self-employed. Combining the data for Personal and
Home Health Aides suggests that 206,600 of these workers (about twelve percent) may
be either self-employed or employed in private households. The Department believes
that these workers can reasonably be described as independent providers that directly

provide caregiver services to families, perhaps through informal arrangements.

18 BLS, 2008.
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However, consumer-directed employment is sometimes referred to as a “grey market;”
that contains an element of “over-the-back-fence network of women [who are] usually
untrained, unscreened, and unsupervised, but more affordable without an agency’s fee,

1% The term

less constrained by regulations and hired through personal recommendation.
“grey market” is sometimes used to suggest that at least some of these private
arrangements are designed to avoid applicable labor laws; the extent to which care
recipients use private arrangements for this purpose is unclear; there is very little
information available about this segment of the market for home health services. It is
also possible, and likely, that care providers who are employed by an agency or who
provide services through a state registry also occasionally provide services through
informal arrangements. The Department’s best estimate of consumer-directed
employment is summarized in the previous paragraph, and we are unable to estimate the
extent to which the group of providers described above participates in the informal
market. We are also unable to characterize the extent to which other providers not
included in this estimate participate in the “grey market.”

There is no consolidated source of data on state consumer-directed programs; however,
PHI offers an overview of what programs are offered: seven states have no publicly-
funded consumer-directed program, 38 states offer options under one or more Medicaid
Waivers, seven states offer options under Medicaid Home Health programs, and 12 states

offer consumer/participant-directed options under Medicaid Personal Care Option.”’

' Gross, J., New Options (and Risks) in Home Care for Elderly. New York Times available at
http:/mytimes.com/2007/03/01/us/01aides.html. March 1, 2007).

2 Seavey and Marquand, 2011, pg 28. Available at:
http://www.directcareclearinghouse.org/download/caringinamerica-20111212.pdf
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Of those states that do offer a consumer-directed program, some have implemented a
“public authority” model. In this model, a public authority or some other governmental
or quasi-governmental entity plays a role in setting compensation and other employment
terms for the service provider, who is compensated through public funds, acts as the
“employer-of-record,” and may provide training, and create and maintain registries of
providers.”! Service providers in this system have the option to select representatives for
collective bargaining with the state. Six states (California, Massachusetts, Michigan,
Oregon, Washington, and Wisconsin) have fully implemented a public authority, and
Missouri is in the process of doing so. Several states have implemented a consumer-
directed program without creating a public authority, they include: Illinois, Iowa,
Maryland, and Ohio.

California’s policies are of particular note because it has one of the largest home care
caseloads. This is due to a combination of demographic factors and a robust social
movement of the disabled community that created Centers for Independent Living in the
1970s.** California’s In-Home Supportive Services (IHSS) program was created in 1973.
THSS is the largest personal care program in the nation and is funded through a
combination of state, county, and federal Medicaid funds.” A 2000 study of independent
home care workers found that IHSS employed more than 200,000 independent personal
care workers through IHSS, 72,000 in Los Angeles County alone.

IHSS initially allowed counties to organize the service in different ways, and each had

a different approach to employing the worker. Under the individual provider model, the

1 PHI, 2010a. p. 14.

2 Boris, E. & Klein, J. 2006. Organizing home care: Low-waged workers in the welfare state, available at
http://escholarship.org/uc/item/21x6q48g;jsessionid=197876 DF 1 E12B3D17476457EDSFESE24#page-6.
2 PHI, 2010b. California’s Direct-Care Workforce. Available at
http://www.directcareclearinghouse.org/download/CA%20Fact%20Sheet-%2011-04-10.pdf.
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consumer hired the worker and the worker was considered an independent contractor,
with the state paying for the service and social workers allocating hours. Under the
county model, the worker was a government employee. Under the contract model, the
county contracted with an agency which became the employer.24 Ambiguity about who
was really employing IHSS workers continued in the following decades. In 1985,
California’s attorney general determined that IHSS attendants came under state workers’
compensation and other labor laws, and were county employees for purposes of

collective bargaining. However in Service Employees International Union, Local 434 v.

County of Los Ange