A Summary of Precedent-Setting Cases

Dean v. Department of Agriculture 

1. Outstanding Scholar Program cannot be used when a preference eligible may be available for appointment.

2. Reconstruct the hiring process first ruled as the appropriate remedy.
Walker v. Department of the Army
1. Priority consideration for the next available position is inappropriate remedy when it is determined the agency failed to allow a VEOA access eligible individual to compete for a position; instead, reconstruction of the hiring process is the appropriate remedy.

2. Non-preference eligibles who are VEOA access eligible are granted the same right to redress under VEOA that VEOA provides to preference eligibles.

3. Remedy is to reconstruct the hiring process.

Hesse v. Department of the Army
1. Disability incurred during training does qualify individual as a preference eligible, it does not have to occur while the individual is on active duty.

2. Ruling did not address whether those injured while on Inactive Duty training qualify as preference eligibles.

3. Remedy is to reconstruct the hiring process.

Jolley v. Department of Homeland Security
1. Current Federal employees are eligible to apply under VEOA access provision.  OPM’s previous position that VEOA access can only be used once was not in accordance with Congress’ intent when it passed VEOA access.

2. Remedy is to reconstruct the hiring process.

Styslinger v. Department of the Army
1. Non-preference eligibles that are considered “veterans” under 5 USC 3304(f)(1) are eligible under VEOA’s access provision and are entitled to file an appeal with the MSPB.
2. Remedy is to reconstruct the hiring process.

Isabella v. Department of State and OPM
1. Only applies to preference eligibles who apply for federal positions having a maximum entry-age restriction (Diplomatic Security Special Agent, firefighters, air traffic controllers, United Stated Park police, nuclear materials couriers, customs and border patrol officers (subject to FERS, 5 USC 8401 et seq. only).

2. Preference eligibles (and only preference eligibles) are allowed to compete when there is no demonstration that a maximum entry-age was essential to the performance of the position.
3. Resulting policy change memo from OPM
Gingery v. Department of Defense
1. United States Court of Appeals held that OPM must apply competitive service rules to pass over of preference eligibles with a 30 percent or more compensable service-connected disability for excepted service positions that are subject to the appointment procedures in 5 CFR part 302 (Employment in the Excepted Service – See 5 CFR parts 1-699 manual).
2. Did not overrule OPM’s requirement that, for the position of attorney, hiring agencies must follow the principle of veterans’ preference as far as administratively feasible.
3. Resulting policy change memo from OPM
Kirkendall v. Department of the Army
1. Equitable tolling (see top of Page 11 in the Veterans’ Preference Operations Manual for further explanation).
Other relevant information

Delegated Examining Operations Handbook

The Delegated Examining Operations Handbook (DEOH) is designed to provide assistance to agencies with delegated examining authority granted under section 1104 of title 5, United States Code (U.S.C.).  It applies to competitive examining only and not merit promotion, excepted service, senior executive service, or non-competitive service (see 5 U.S.C. § 1104).  It provides agencies with guidance, options, and, where necessary, specific operational procedures that are designed to ensure that examining programs comply with merit system laws and regulations.


http://www.opm.gov/deu/Handbook_2007/DEO_Handbook.pdf
