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DATE:



Date

MEMORANDUM FOR:
U.S. Attorney General/Office of Special Counsel (specify)

THROUGH:


Regional Administrator’s Name, Regional Administrator

FROM:


Investigator’s Name, Investigator’s Title

SUBJECT:


Memorandum of Referral

Claimant


Alleged Violation
(XXXXXXX)


Failure to reemploy pursuant to Section 4313

Street Address

City, State, Zip Code

(Phone Number)

             v.

Employer


Action Recommended

EEEEEEEE


Litigation Recommended

Street Address

City, State, Zip Code

(Phone Number)

Case Number

DC-20XX-XXXXX-XX-X

This report and file cover an investigation of a claim filed by (XXXXXXXX), a member of the U.S. Army Reserves, against (EEEEEEEE).  This case was opened on (date) by the Local VETS Office, Veterans’ Employment and Training Service, acting for the Secretary of Labor and the Veterans’ Employment and Training Service per Section 4322, Chapter 43, Title 38, U.S. Code.

Settlement efforts were not fully successful and (XXXXXXXX) requested referral to the U.S. Department of Justice on January 19, 20XX (Exh. 36).

Claimant

(XXXXXXX)  began employment with (EEEEEEE) in City, State on May 17, 20XX (Exh. 1, p.1).  He joined the U.S. Army Reserves on September 24, 20XX (Exh. 24, p.1) and received orders dated October 7, 20XX to attend active duty training for a period of 126 days beginning November 13, 20XX (Exh. 24, p.12).  On October 17, 20XX he presented his orders to the Supervisor of Human Resources (Exh. 9, p.2).  (XXXXXXX)’s last day of work, as a full-time janitor [last position held], at $5.15 [wage rate] was November 24, 20XX (Exh. 1, p.4) at which time he left to report for military training on November 13, 20XX (Exh. 1, p.2).  On or about December 1, 20XX, (XXXXXXX)  was sent a letter from his employer stating that his name was being removed from the rolls due to “a lack of proper documentation” (Exh. 1, p.4).  He completed military training April 1, 20XX and reported back to work that same day or the next day (Exh. 34, p.2).  On April 2, 20XX, (XXXXXXXX), upon reporting for work, was presented a December 1, 20XX termination letter by (Name), Supervisor of Human Resources along with his payroll check (Exh. 1, p.12,26, p.9) and was denied reemployment.” 
Employer

(EEEEEEEE) manufactures and repairs large power transformers.  It is located at Street Address, City, State and employers approximately 195 people.   The corporate office is located in City, State (Exh. 39, p.1).  [The employees are/are not represented by the Union Name.]

The Dispute and Each Party’s Position

The issue in this case is whether (XXXXXXX)  made a “proper” leave request pursuant to Section 4312 of the statute.  It is undisputed that the (XXXXXXX)  possessed orders and presented those orders to his (EEEEEEEE) well in advance of his military leave (Exh. 9, P.2).

However, (EEEEEEEE) maintains that (XXXXXXX)’s discharge was justified because he failed to provide complete supporting documentation of his military orders prior to going on military leave (Exh. 9, p.6).

A related issue was discrimination in violation of section 4311 since (XXXXXXX)’s discharge was a result of disparate treatment as prohibited pursuant to Section 4301(b)(3),  the penalty imposed on (XXXXXXX)  (discharge) was not consistent with (EEEEEEEE)’s discharge policy (Exh. 24, p.9 and 25).

Settlement Attempts

(XXXXXXX)  was fully reinstated to his former position effective December 7, 20XX.  However, EEEEEEEE did not agree to award back pay despite verbal and written attempts.  (EEEEEEEE)’s  POC Name stated (EEEEEEEE)’s  refusal during telephone conversations on December 15, 20XX, January 28, 20XX and February 3, 20XX.  Finally, EEEEEEEE’s POC Name did not respond to a February 3, 20XX certified letter requesting back pay for (XXXXXXX)  (Exhs. 32, 38 and 41).

Investigative Findings

1(XXXXXXX) began employment with (EEEEEEEE) on May 17, 20XX (Exh. 1, p.1).  (XXXXXXX)  joined the U.S. Army Reserves on September 24, 20XX (Exh. 24, p.1) and received orders dated October 7, 20XX to attend active duty training for a period of 126 days beginning November 13, 20XX (Exh. 24, p.12).  Since (XXXXXXX)  had already served two years of active duty between 20XX and 20XX, he was not required to complete initial active duty training (Exh. 28, p.2).

2.  (XXXXXXX)  verbally informed his immediate supervisor, Supervisor’s Name, on September 26, 20XX of his upcoming training.  Supervisor’s Name suggested that (XXXXXXX)  talk to Name, Supervisor of Human Resources (Exh. 26, p.3).

3.  (XXXXXXX)  informed Name, Supervisor of Human Resources of his upcoming obligation on October 1, 20XX.  (XXXXXXX)  maintains that Name, Supervisor of Human Resources requested that he sign a leave of absence and (XXXXXXX)  says he did so on October 1, 20XX (Exh. 26, p.3).  Name, Supervisor of Human Resources acknowledges (XXXXXXX)’s verbal request, but maintains that she never requested (XXXXXXX)  to sign a leave of absence nor did (XXXXXXX)  do so (Exh. 26, p.5).

4.  On October 17, 20XX (XXXXXXX)  presented his written orders to Name, Supervisor of Human Resources.  Name, Supervisor of Human Resources reviewed the orders and asked about the meaning of the section in the orders which read:  “Additional Instructions:  see reverse” (Exh. 9, p.2;26, p.3).  (XXXXXXX)  called his recruiter, Recruiter’s Name, since he could not answer Name, Supervisor of Human Resources’ question about the meaning of the “Additional Instructions” reference in the orders (Exh. 26, p.3).

5.  Recruiter’s Name recalls talking to both Name, Supervisor of Human Resources and (XXXXXXX)’s immediate supervisor, Supervisor’s Name, on one or two occasions, but does not remember specific dates.  However, she clearly remembers that both Name, Supervisor of Human Resources and Supervisor’s Name could not understand (XXXXXXX)’s military obligation or the purpose of the orders, despite her efforts to explain such, along with the efforts of another individual in her office, Name, and the Staff Administrator in (XXXXXXX)’s Reserve unit, Staff Administrator’s Name (Exh. 40).  Both Staff member and Name of Staff Administrator attempted to explain to Name, Supervisor of Human Resources that the orders possessed by (XXXXXXX)  were complete and the “Additional Instructions” reference was not relevant in (XXXXXXX)’s case, but Name, Supervisor of Human Resources did not understand (Exh. 26, p.6, 40).  Name, Staff Administrator also provided Name, Supervisor of Human Resources with the 800 number in the Washington, DC area if she had further questions and Name, Supervisor of Human Resources later admitted that she did not call that number (Exh. 26, p.6).

6.  Both parties agree that (XXXXXXX)’s last day of work was November 12, 20XX and that he informed Name, Supervisor of Human Resources that he was leaving the next day (Exh. 9, p.2;26, p.4).  (XXXXXXX)  maintains that when he asked Name, Supervisor of Human Resources if there was anything else he could do, Name, Supervisor of Human Resources shook his hand and said:  “No, (XXXXXXX).  Good luck!” (Exh. 26, p.4).  Name, Supervisor of Human Resources maintains that she replied to (XXXXXXX)’s question with, “(XXXXXXX), I still do not have that Additional Instructions, see reverse, incorporated by reference.”  (Exh. 26, p.5).

7.  Name, Supervisor of Human Resources maintains that following (XXXXXXX)’s leaving for military training she talked to three military representatives regarding (XXXXXXX) .  She asserts that she never received a satisfactory explanation about the “Additional Instructions” on (XXXXXXX)’s orders (Exh. 9, p.2-5).  Both Sergeant’s Name and Name, civilian Staff Administrative Specialist assigned to (XXXXXXX)’s Reserve unit, assert that they tried to answer Name, Supervisor of Human Resources’ question but she did not understand (Exh. 26, p.6, 40).  Name Staff Administrative Specialist states that he is sure he told Name, Supervisor of Human Resources that the “Instructions” were irrelevant (Exh. 30).  The third representative with whom Name, Supervisor of Human Resources talked, Sergeant’s Name, has since transferred and is stationed abroad (Exh. 40, p.2).

8.  On December 1, 20XX Name, Supervisor of Human Resources sent a certified letter to (XXXXXXX)  stating:  “Your last day of work was November 12, 20XX.  Final review indicates a lack of proper documentation.  Your are hereby notified that your name has been removed from our rolls effective your last day worked, which was November 12, 20XX.”  (Exh. 1, p.4).  Name, Supervisor of Human Resources admitted during a November 24, 20XX closing conference that the letter served as (XXXXXXX)’s termination notice (Exh. 26, p.9).  The letter was never served as (XXXXXXX) ’s termination notice (Exh. 26, p.9).  The letter was never claimed (Exh. 1, p.5).

9.  (XXXXXXX)  successfully completed his military training on April 1, 20XX (Exh. 24, p.15).  He reported back to work either the same afternoon or the following afternoon .  (XXXXXXX)   thinks it was April 1 and (EEEEEEEE) says it was April 2; in any event, the reporting time is not an issue as far as the (EEEEEEEE) is concerned.  Upon reporting for work .  (XXXXXXX)   was presented the December 1, 20XX termination letter by Name, Supervisor of Human Resources along with his payroll check (Exh. 1, p.12,26, p.9).

10.  .  (XXXXXXX)   proceeded to apply for unemployment benefits and was denied on the basis of Division of Employment Security’s determination:  “Reason” the .  (XXXXXXX)   was discharged because he was absent from work without requesting or being granted a military leave of absence.  When the .  (XXXXXXX)   could not be reached to substantiate the need for a leave, he was discharged.”  (Exh. 9, p.15).  Since .  (XXXXXXX)   did not file a timely appeal, the determination stood and .  (XXXXXXX)   did not receive any benefits (Exh. 26, p.8).

11.  During a November 24, 20XX closing conference Name, Supervisor of Human Resources and Name, EEEEEEEE’s POC stated that .  (XXXXXXX)  was “released” rather than “discharged.”  (Exh. 26, p.9).  They reiterated their previous position that .  (XXXXXXX)   was terminated for failure to provide sufficient documentation regarding his military leave request (Exh. 26, p.10).  They provided a copy of (EEEEEEEE)’s  written disciplinary policy (Exh. 25) but admitted that their “release” policy was not in writing (Exh. 26, p.9).  The disciplinary policy did not include “lack of proper documentation” in the lengthy list of actions considered as misconduct (Exh. 25).

12.  At the conclusion of the November 24, 20XX conference, Name (EEEEEEEE)’s  POC elaborated on (EEEEEEEE)’s  position:  He concurred that a notice requirement is all that is needed for an employee to be granted military leave.  However, the notice requirement carries with it a document requirement which is verified and sufficiently complete.  .  (XXXXXXX)  ’s orders were not sufficient documentation and it was his responsibility to obtain that documentation or have the military obtain such.  The fact that the proper documentation was not provided XXXXXXXX is “tough s--- on him.”  Despite the fact that it was not .  (XXXXXXX)  ’s fault, “it is somebody’s responsibility to give details of military leave to the (EEEEEEEE).”  (Exh. 26, p.10).  Name, EEEEEEEE’s POC said that the (EEEEEEEE) would not agree to state their position in writing (Exh. 38).

13. (EEEEEEEE) agreed to fully reinstate .  (XXXXXXX)   effective December 7, 20XX without back pay (Exhs. 31 and 32).  Name, (EEEEEEEE)’s  POC said that they were willing to reinstate him because he was a victim of circumstances, but back pay was not justified for the reasons stated on November 24, 20XX (Exh. 38, p.1-2).

Evaluation

The substantive facts in this case are undisputed.  Those facts conclusively reveal that .  (XXXXXXX)   was denied his statutory entitlement under USERRA.

The .  (XXXXXXX)  X was a member of a Reserve component of the Armed Forces.  He possessed orders for military leave and requested such leave.  In fact, he initially notified EEEEEEEE verbally about his upcoming leave and then presented the Supervisor of Human Resources with a copy of the orders after receiving them.  Moreover, he attempted to comply with (EEEEEEEE)’s  request for clarification of his orders by arranging for military representatives to talk with the Supervisor of Human Resources.  Further, he notified that same individual on his last day of work that he was leaving for training the next day.  Finally, the .  (XXXXXXX)   reported back to work on a timely basis following successful completion of his training pursuant to Section 4312, only to learn that he had been discharged shortly after leaving for training for providing “…incomplete supporting documentation of his Military Orders…”  Therefore, from all indications, .  (XXXXXXX)   did everything possible to comply with his responsibilities under Section 4312.  

 (EEEEEEEE)’s  position that .  (XXXXXXX)  ’s discharge was justified is totally without merit for several reasons:  (1) Section 4312 only requires that an employee provide advance written or verbal notice.  The (EEEEEEEE) has no choice but to grant the leave.  (2) An employer is not entitled by USERRA to any documentation prior to an employee’s military service. (EEEEEEEE)’s termination of .  (XXXXXXX)   for allegedly insufficient documentation prior to service is inconsistent with section 4312 of the Act.  (3) Finally, .  (XXXXXXX)  ’s discharge appears to be discrimination in violation of section 4311, since the discharge was motivated by XX’s military service.  

Remedies

.  (XXXXXXX)   was entitled to return to work on April 2, 20XX.  However, he was not reinstated with EEEEEEEE until December 7, 20XX.  Although .  (XXXXXXX)   was actively seeking employment and applied with such companies as Company Name, Company Name and Company Name, he was not successful in finding substantially equivalent employment.  Since he did not have interim earnings during that period, he is due back pay for a total of 34 weeks .  (XXXXXXX)  was denied unemployment benefits). His pay rate was $6.92 per hour when he left for military training on November 12, 20XX and he was reemployed at the rate of $8.14 per hour.  (EEEEEEEE) could not provide the date when the rate increased from $6.92 to $8.14 per hour (Exh. 39, p.1-2).  Therefore, .  (XXXXXXX)  ’s back pay is estimated at $11,070, i.e., $8.14 per hour @ 40 hours per week x 34 weeks.

Recommendation

Litigation is strongly recommended based on the sizeable amount of back pay due, plus the clear cut evidence that .  (XXXXXXX)  ’s reemployment was improperly delayed for a lengthy period of time.

EXHIBITS

1.  Eligibility Data Form with attachments

2.  Report of Contact, SFC Name of Military Member, September 15, 20XX

3.  Report of Contact, .  (XXXXXXX)  , September 15, 20XX

4.  Report of Contact, SGT Name of Military Member, September 15, 20XX

5.  Report of Contact, Name, Supervisor of Human Resources, September 15, 20XX

6.  Letter, September 22, 20XX, Investigator’s Name to .  (XXXXXXX)  

7.  Report of Contact, Name, Supervisor of Human Resources, October 5, 20XX

8.  Letter, October 6, 20XX, Name, Supervisor of Human Resources to Investigator’s Name

9.  Letter with attachments, October 9, 20XX, Name, Supervisor of Human Resources to Investigator’s Name

10.  Report of Contact, Name, Staff Administrative Specialist, October 15, 20XX

11.  Report of Contact, Name, Supervisor of Human Resources, October 25, 20XX

12.  Letter, October 19, 20XX, Investigator’s Name to Name, Supervisor of Human Resources

13.  Report of Contact, Name, Supervisor of Human Resources, October 26, 20XX

14.  Report of Contact, Name, (EEEEEEEE)’s’ Attorney, October 27, 20XX

15.  Report of Contact, Unit Staff Administrative Assistant, October 27, 20XX

16.  Letter w/attachments, October 27, 20XX, Names, Unit Staff Administrative Specialist to Investigator’s Name

17.  Report of Contact, Name, Supervisor of Human Resources, November 2, 20XX

18.  Letter, October 20, 20XX, from Name, Witness

19.  Report of Contact, Name, Supervisor of Human Resources, November 10, 20XX

20.  Report of Contact, Name, .  (XXXXXXX)  ’s Attorney, November 12, 20XX

21.  Letter November 16, 20XX, Investigator’s Name to Name, (EEEEEEEE)’s  Attorney

22.  Report of Contact, Name, (EEEEEEEE)’s  Attorney, November 30, 20XX

23.  Copies of Court Cases

24.  Documents provided by .  (XXXXXXX)  

25.  Document provided by (EEEEEEEE)

26.  Report of Contact, November 24, 20XX, Closing conference notes

27.  Letter, November 25, 20XX, Name, Unit Staff Administrative Specialist to Investigator’s Name

28.  Report of Contact, Name, (EEEEEEEE)’s Attorney, November 30, 20XX

29.  Report of Contact,  (XXXXXXX)  , December 1, 20XX

30.  Document provided by Name, Unit Staff Administrative Specialist, December 3, 20XX

31.  Report of Contact, .  (XXXXXXX)  , December 4, 20XX

32.  Report of Contact, Name, (EEEEEEEE)’s Attorney, December 15, 20XX

33.  Report of Contact, .  (XXXXXXX)  , December 16, 20XX

34.  Report of Contact, .  (XXXXXXX)  , January 7, 20XX

35.  Letter, January 8, 20XX, Investigator’s Name to .  (XXXXXXX)  

36.  Claimants Request for Referral , January 11, 20XX

37.  Notification of Referral letter to sent to (EEEEEEE), January 11, 20XX

38.  Report of Contact, Name, (EEEEEEEE)’s  Attorney, January 20, 20XX

39.  Report of Contact, Name, (EEEEEEEE)’s  Attorney, January 28, 20XX

40.  Report of Contact, Name, Supervisor of Human Resources, February 3, 20XX

41.  Report of Contact, Witness Name, February 3, 20XX

42.  Letter, February 3, 20XX, Investigator’s Name to Name, (EEEEEEEE)’s  Attorney
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