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e Removes pagination from the Chapter and the Page Number
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Contents.

e The Chapter contains updated language throughout including
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Decision” from the last publication of 2-1900.

e Section 6 from the last publication of 2-1900 has been
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155 Purpose and Scope. This chapter describes the process
by which the Director of the Division of Energy Employees
Occupational Illness Compensation (DEEOIC) reopens claims
for benefits under the Energy Employees Occupational
Illness Compensation Program Act (EEOICPA) and vacates
decisions of the Final Adjudication Branch (FAB).

2. Authority. Under 20 C.F.R. § 30.320, the Directorgof
the DEEOIC has the authority to reopen a claim and,vacate a
FAB decision at any time after the FAB has issued a Final
Decision pursuant to 20 C.F.R. § 30.316. AlSso, under 20
C.F.R. § 30.320(a), the Director may vacat€@€ a FAB Remand
Order. While any party to a Final Decisionmay submit a
written request for reopening, it may _also oceur at the
discretion of the Director of the DEEOIC for administrative
reasons, due to procedural error, ora change in the law,
regulations, agency policy, or any othér reason at the sole
discretion of the Director. 1If the Direecto¥ initiates such
a review, the National Office| (NO) sfequests the case file
from the District or FAB Officewfor the reopening to be
handled locally or delegatesihthe authority for the
reopening to be handledfat a/Distriet Office (DO) through
procedural directive. “ The Director’s decision to reopen a
claim and vacate a FAB decision is not reviewable.

The Director will delegate reopening authority by issuance
of policy directives or other formal guidance that explains
the extent of reopening@uthority conferred. In certain
circumstan€es, the Diréctor may delegate authority to
reopening ‘¢laims to the Branch Chief of the Policy Branch,
the Unit,Chiefs for the Policy, Regulations and Procedures
Unit (PRPU), and the District Directors (DDs). For
dedegated reopening authority granted to the DDs, the
delegation applies to Assistant District Directors (ADDs)
when agreed to by a DD. The DEEOIC Director can grant
reopening authority to other individuals in the program as
needed. The Director retains sole reopening authority in
any instance where he or she has not delegated reopening
authority.

3. Claimant’s Explicit Request for Reopening. The
regulations allow a claimant or a claimant’s duly
authorized representative, at any time after the FAB has
issued a Final Decision, to file a written request seeking
reopening of a Final Decision under the EEOICPA, pursuant
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to 20 C.F.R. § 30.320(b). The Regulations allow that such
a request may be filed:

Provided that the claimant also submits new
evidence of either covered employment or
exposure to a toxic substance, or identifies
either a change in the Probability of
Causation (PoC) guidelines, a change in the
dose reconstruction methods or an addition
of a class of employees to the Special
Exposure Cohort (SEC).

There is no limit to how many times a claimant may  request
a reopening. A written request for a_eopening isf to
result in a written decision either @accepting orfdenying
the reopening.

a. Timeliness. A claimant may fileda request for
reopening at any time after th€& FAB issues a Final
Decision. The Central Maill Room /(CMR) is to associate
incoming reopening documentationf{to the case record in
the OWCP Imaging S¥ystem (OIS)." Upon review by the
responsible staff personiinpthe district office or
FAB, the reopefiing 18 marked as reviewed and indexed
clearly as adrequest ‘for reopening.

b. Initial Review.»The responsible staff person who
screens the, incoming reopening request in OIS is to
direct the, documentation to the DD responsible for the
case filed Requests for reopening received in the
National Office FAB (FAB-NO) are reviewed by the FAB-
NO Branch Chief. The DD or FAB-NO Branch Chief is to
conducht, an“initial review of the correspondence to
determine whether the request is accompanied by new
evidence, or other information, which is of a
sufficiently compelling nature to warrant a reopening.

o Referral for Reopening Action. Once initial
"review of a reopening request is completed, the DD or
FAB-NO Branch Chief is to determine the responsible

party for issuing a reopening decision. In many
instances, the DD will have authority to issue a
reopening decision on his or her own authority, as
delegated by the Director. The FAB-NO Branch Chief,
however, does not have the capacity to reopen a Final
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Decision. Accordingly, he or she is to decide the
appropriate office to which the reopening request is
referred for review. The options available to the
FAB-NO Branch Chief are to refer the matter to a DD
with jurisdiction over the case or refer it to the
DEEOIC Director. Circumstances in which a DD can
reopen a Final Decision are as follows:

(1) Employment. Newly submitted employment
evidence contradicts a Final Decision_that the
employee did not have covered employment.

(2) Survivorship. A previously ‘denied survivor
submits new evidence to document his, or her
qualifying relationship tofthe employeé. A DD
may also reopen a Final Decision when a new
survivor subsequently files"a claim in a multiple
claimant case and isfdetermined, to be eligible.

(3) Site Exposure Matrices /(SEM). An update
occurs to SEM or the claimant presents new
factual evidehce that a previously denied,
closed, or unverifi@dntoxic substance exposure is
newly shown to be linked to the claimed
illnessd{es) .

(4) PoCud Casesrcontaining a Final Decision
based on ‘a),PoC of 50% or less are reopened by the
DD when new evidence is received that warrants a
referral to the National Institute for
Occupational Safety and Health (NIOSH) resulting
in a xevised PoC that makes the claim
compensable. This most commonly occurs with
claimant submission of an additional cancer
claim. In those instances where a new cancer is
evaluated by NIOSH. and does not result in a PoC
of 50% or greater, a reopening of the prior Final
Decision is not necessary. The DD directs his or
her staff to proceed with any additional
development that may be warranted (Part E
analysis for non-radiogenic toxic substances) or
proceed with a recommendation to deny the new
cancer claim if Part E does not apply.
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(5) New Medical Evidence. New medical records
or documentation is submitted, which clearly
establishes a diagnosis of a medical condition or
the existence of a percentage of permanent
partial impairment, previously denied in a Final
Decision due to insufficient medical evidence.

(6) Change in Law, Regqulations or Poligies. oIf
the initial review reveals that the claimant has
identified a change in the law, regulations, or
policies governing the EEOICPA, thé DDidetermines
whether the nature and extent offsuch information
satisfies the requirements of 20°€.F.R. § 30.320,
and whether it is sufficientdto warrant
reopening.

d. Denial of Request for Reopening. If no evidence
is submitted, or if the ewidence submitted and/or the
change in law, regulations, orgpelicies identified by
the claimant is insufficient to support a reopening,
the DD issues a Denial lef Request for Reopening.

e. Referral to ‘DEEOIC DBirector. If the DD or FAB-NO
Branch Chief cannot determine whether the evidence
submitted, and/or thechange in law, regulations, or
policies identified by the claimant, is sufficient to
warrant a reopening, or if the request presents an
issue for which, thefDirector has not delegated
reopening authoxity, he or she is to refer the matter
to the DEEOIC Director. A DD or the FAB-NO Branch
Chief isf(to refer to the Director requests involving
uniquely eomplex or potentially sensitive topics. In
these"instances, the person making the referral to the
Director prepares a memorandum explaining his or her
reasons for requesting the Director review the case
for reopening. The memorandum is to outline the case
history, the evidence of record and explain why the
new evidence, or other information, is material to a
potential reopening. It is important that the DD or
FAB-NO Branch Chief merely identify the issue(s)
requiring review. He or she is not to advocate for a
particular reopening outcome, as that is the exclusive
purview of the DEEOIC Director.
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4. Claimant’s Non-Specific Correspondence or Evidence.
Once FAB issues a Final Decision, there may arise
situations where a claimant submits non-specific
correspondence or evidence. Under these circumstances, it
is difficult to interpret the documentation to determiné if
the claimant is objecting to a particular Conclusionof Law
referenced in the Final Decision. To address this groblem,
it is necessary for the staff person responsible for thé
claim to contact the claimant by telephone to ascertadn his
or her intent to pursue an objection.

During contact with the claimant, the responsible Claims
Examiner (CE) or FAB representative is to notify the
claimant of his or her options, which may include
reconsideration within 30 days of thé Finad Decision (if
applicable) or evaluation under the ‘a@authoérity .granted to
the Director to reopen a claim. If the claimant provides
written or verbal clarification of his or her intention,
the CE or FAB representative is toginput a note in the
Energy Compensation System (ECS) 'documenting clearly the
information provided. Should, the CE ©Or FAB representative
not reach the claimant oy phone within a reasonable period
(approximately 3 days),»andf{clarification cannot be
obtained by telephone, he'or she will need to evaluate the
evidence to determine the appropriate action to be
undertaken.

a. Non-Specific Correspondence or Evidence Received
Within 30 Days of'a Final Decision. If attempts to
clarify the intent of the claimant are not successful,
andhthe 30-day period granted to request
reconsideration has not expired, a DO FAB Manager or
FAB-NO Branch Chief is to determine if a sufficient
basis exXists to treat the documentation as a request
for reconsideration. A DO FAB Manager or FAB-NO
Branch Chief can delegate this responsibility to other
FAB staff persons. If it is determined that the
evidence warrants a reconsideration determination, a
DO FAB Manager or FAB-NO Branch Chief ensures that the
matter is referred to the proper FAB staff person to
record the request as a reconsideration requiring
action.

b. Non-Specific Correspondence or Evidence Received
After 30 Days of a Final Decision. Once the
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claimant’s option of requesting reconsideration
expires, the claimant only has the ability to pursue
reopening should he or she disagree with a Final
Decision. With the receipt of non-specific
correspondence after the period of reconsideration
submission expires and efforts to have the claimant
clarify his or her intent to request reopeningfare
unsuccessful, the staff person in possessiondof the
file is to coordinate with the DD with jurisdictdon
over the case file to determine the appropriate course
of action. The DD (or his or her delegate) keviews
the evidence to determine whether thefre is sufficient
basis to warrant a reopening, and whether he or she
has been delegated authority to néopen based ©n the
case circumstance. If the DD of theid® delegate
decides that the evidence supports £aking reopening
actions and possesses the authority to feopen the
Final Decision, he or shefproceeds todreview the case
for a reopening decision. Ifgthe,DD does not have the
requisite authority to reopen the Final Decision, or
there is some otheromplicationy he or she seeks
guidance from the MDEEOIC Director.

Ch Non-specific Ewvidence That Does Not Warrant
Reconsideratdon or Reopening. Under any circumstance

where incoming cérrespondence does not support
reconsideration or rgopening, the assigned CE or FAB
representative assigned to the case is responsible for
uploading a memorandum to file in OIS documenting the
actions taken to review the correspondence that
supports taking no action.

Reopening and Vacating a FAB Decision. The DEEOIC

Director or an individual acting under a delegated
authority, freopens a Final Decision by issuing a Director’s
Ordexr.

a. Director’s Order Content. A Director’s Order
contains three components.

(1) Cover Letter. The cover letter is addressed
to the claimant(s) receiving the Director’s
Order. It cites the authority by which a Final
Decision or Remand Order is being wvacated, and
provides a summary of the issue under review, a
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clear indication of all actions taken under the
Order and the reopening conclusion.

(2) Director’s Order. A Director’s Order is tHe
written notice which provides narrative
explaining the basis for reopening and vacating,a
FAB decision. It is divided into three pdrts;
including: a Background section, whichddiscusses
the history of the case record leading“to the
Final Decision under contention; a Discussion
section, which includes analysis of theé)evidence
supporting the decided outcome; .and a Conclusion
(See Exhibit 1). The decision narrative |is to
provide descriptive explanatdon of the rationale
supporting the reopening amd thegbasis for
vacating a FAB Final Decision or Remand. There
are many reasons for reopening a Fimal Decision,
including the receiptf of new ‘evidénce, incorrect
application of program podidley, ‘Or content errors.
In addition to includimig a written explanation of
the reason(s) for reopeningda Final Decision or
Remand, a Director’s Ordér may provide corrective
action instruction tepa district or FAB office
responsiblle forythe case record.

(3) Ccertifilcate of Service. This confirms the
mailing date of @ Director’s Order, and lists the
name and address of the intended decision
fecipient. A Certificate of Service is completed
individually for each claimant (or his or her
authorized representative) who is party to the
Director’s Order. It must be dated on the date
of decision mailing.

b. Réopening Multiple Claimant Claims. Under
certain situations, the CE or FAB representative is to
proceed with a reopening referral when a circumstance
involves a change to a benefit entitlement after the
issuance of a Final Decision involving multiple
claimants. Each individual named in a multiple
claimant Final Decision is required to be a party to
any decision that addresses a benefit entitlement,
even if the outcome does not necessarily change each
claim. The reason for this is to ensure each filed
claimant receives notification of the distribution of
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benefits under the claim to which he or she is a
claimant. It also permits each claimant to contest
any outcome to which he or she disagrees. Common
reasons for reopening a prior Final Decision to
multiple claimants includes the identification of @&
new qualifying survivor, new evidence documenting that
a previously ineligible survivor now qualifiesq§ or
reallocation of lump sum compensation that was held in
abeyance until the status of a non-filing surwviveor was
determined.

C. District or FAB Offices are RespoOnsible ‘for
Complying With Any Guidance or Instruction Prowvided in
a Director’s Order. The issuancefof a DirectoOr’s
Order is at the discretion of the Director or a
delegate. As the decision represents the intent of
the Director to address a defect in a Eimnal Decision,
district or FAB offices afe required to comply with
any guidance or instruction im€luded ' in a Director’s
Order.

6. Reopening and Vacating a FAB Decision Following an
Employee’s or Survivor’s Deathuims,In cases where an employee
or survivor dies fodlowing the issuance of a Final Decision
and a new survivox files a subsequent claim, the CE takes
action to administratdvely close the deceased individual’s
claim. He or she thHen initiates action to adjudicate the
claims for any additionald new survivor(s). In some
instances, during the @djudication of the claim for a new
survivor, ‘the CF may determine that a factual finding
and/or “‘Cenclusion of Law in a previously issued Final
Decision “(i.e. ) covered employment, survivorship, medical
didgnosis, “etc.) is not accurate and affects the
adjudication of the new survivor’s claim. Once FAB
incorporates a factual finding and/or Conclusion of Law
into,a Final Decision, a CE cannot undo the decision by
administratively closing it. A factual finding and/or
Conclusion of Law cited in a Final Decision is legally
operable until vacated by a Director’s Order issued by the
Director or someone with delegated authority to do so. For
example, the employee received a Final Decision that
specified covered dates of employment at facility A;
however, with the employee’s death, a survivor decision is
now needed. Upon review, the CE finds that the employee’s
employment actually occurred at facility B. Under this
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circumstance, the CE must obtain a reopening of the
decision that was issued to the employee to allow for a
correct reference to covered employment at facility B. The
CE 1s only required to address factual findings and/or
Conclusions of Law that contradict directly with the
evidence necessary to proceed with a new decision. It is
not necessary for the CE to obtain a Director’s Ordér when
FAB concluded that it did not have the necessary_£&videnCe
needed to arrive at a decision regarding a particular
factual finding and/or Conclusion of Law.

In cases where the CE identifies a materidl factual) finding
and/or Conclusion of Law in a prior Final Decision [that is
now contradicted based on a new examination of, case
evidence, he or she is to obtain a Directo®’s Oxder
vacating the Final Decision containing the erroneous
factual finding and/or Conclusiongof Law.

a. When issuing a Director’s Order to correct a
factual finding and/or Conelusion of Law from a
previously issued Fimal Decisionf the Director or DD
with authority to reopen the claim issues the decision
to all the partiesnaméd inmthe vacated Final
Decision. Inthe circumstance where all the parties
who receivedd{the decision are deceased, the Director
or the DD is to dssue the Director’s Order as would
normally _be thé casef 'but annotate that he or she is
issuing it to the case file as an administrative
funcgion.

s Denying a Specific Request for Reopening. A Denial of
Reopening Request is a written decision issued by either
thé),DEEOIC ‘Director or a designated representative. The
content of a denial is similar to that of a Director’s
Order “in_that it contains a cover letter, decision notice,
andgCertificate of Service. Much like a Director’s Order
the decision notice provides a background of the case
history leading up to the decision under contention, and a
disscussion of the evidence or argument presented in support
of a reopening. However, the decision is to provide a
detailed explanation as to why the evidence presented is
insufficient to warrant reopening of a Final Decision or
Remand Order (Exhibit 2). The Director or designated
representative responds comprehensively to each objection
presented by a claimant.
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8.

a. Issuance of a Denial of Reopening Request is to
be Limited to the Individual (s) Requesting Review of a
Final Decision.

b. 'Requests to Vacate a FAB Remand Order. The
DEEOIC Director is the only authority that is
permitted to vacate a FAB Remand Order. A reopening
review of a Remand Order will normally originate f#om
a DD or ADD due to the identification of misapplded
program policy or a challenge to FAB’s rationale for
returning a case to the DO. 1In these stenarios, ‘the
DD or ADD is to send his or her requeSt for a review
of the Remand to the Director. The referral is to
include a memorandum identifyingthe specificl Remand
Order under contention and staté€ meredy that the DD or
ADD wants the Director to review,thé& Remand for
accuracy. The DD or ADD isnot to advocate for any
particular outcome, merely that theredis a potential
deficiency contained in the Remand that the Director
needs to review. Upon recé€ipt, if the Director agrees
with the Remand Ordefr, ‘he or_shefwill deny the request
to vacate by issuing a memorandum to the requesting
party. Otherwise; )\thefDi¥ector issues a Director’s
Order to vacaté the Remand and return the case file to
the proper office _ for handling.

ECS Implicatiords. Al reopening requests, requests to

vacate FAB decisions, and decisions granting or denying
such requesSts are to be properly documented in ECS pursuant
to DEEOQOIC ‘procedures.
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<Date>

Joe C. Claimant
123 Main Street
City, State, Zip

Dear Mr. Claimant:

I am writing in reference to your claim for benefits under the Energy Employees
Occupational Iliness Compensation Program Act (EEOICPA or,the Act).

On March 6, 2005, the Final Adjudication Branch (FEAB) issuedia Final Decision
denying your claim for colon cancer under/Part B of the EEOICPA, citing the lack
of medical evidence to establish that a physician.diagnosed you with colon
cancer. The FAB issued a subsequent Final:Pecision on June 10, 2006, which
finalized the Part E denial of yourlaiim because the case file did not contain
evidence of your diagnosis withicolon cancer.

The EEOICPA allows forgeview by the Director of the Division of Energy
Employees Occupational Illness Compensation (DEEOIC) of decisions issued by
the FAB. It is solely within the Director’s discretion to review and reopen such
claims as necessarys The Directorthas delegated the authority to review and
issue determinations for certain claims to the District Director having
jurisdictional authority over the case.

A recent review of your case reveals that medical evidence received by the
Cleveland District Office on April 26, 2007 confirms your diagnosis of colon
cancerand this new evidence is sufficient to warrant reopening your claims
under both Part B and Part E. Accordingly, the attached Director’s Order vacates
theMarch 6, 2005 and June 10, 2006 Final Decisions denying your claims for
benefits for the condition of colon cancer under Part B and Part E, respectively.
The attached Director’s Order explains in more detail the reasons for this
decision. The district office is directed to evaluate the new medical evidence in
support of your claims, and issue a new Recommended Decision to address your
eligibility under both Part B and Part E of the Act.

Exhibit 1

Page 1 of 6
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Your case file is being returned to the [district office] of DEEOIC. All future
correspondence concerning your claim should be directed to:

DOL DEEOIC Central Mail Room Correspondence
P.O. Box 8306

London, KY 40742-8306 ' Q
If you have any questions about the Director’s Order, you contact the

[district office] at [district office telephone number].

Sincerely,

[Name]
[Title]
DEEOIC . %

Exhibit 1

Page 2 of 6
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EMPLOYEE: Joe C. Claimant
CLAIMANT: Joe C. Claimant
CASEID: 1234
DOCKET NUMBER(S): 00000-2003

00000000-2006

DIRECTOR’S ORDER

The Energy Employees Occupational Illness Compensation Program Act
(EEOICPA or the Act) Regulations at 20 C.F.R. § 30.320 state that,a Final
Decision, or any other decision issued by the Final,Adjudication Branch (FAB),
may be reopened at any time on motion of the Director of thé Division of Energy
Employees Occupational Illness Compensation (DEEOIC). " It further states that
the case may be reopened without regard to whether new evidence or
information is presented or obtained;and that the decision whether or not to
reopen a case is solely within the'discretion of the Director of the DEEOIC.

For the reasons set forth below, theMarch 6,22005 and June 10, 2006 Final
Decisions denying yourlaims for benefits for the condition of colon cancer
under Part B and Part’E, respéctively, are vacated. The case is returned to the
Cleveland District Office to proceedras outlined below.

BACKGROUND

The evidence of record shows that on March 7, 2004, you filed claims for benefits
under both Part B and Part E of the EEOICPA. You claimed that you developed
colonicancer as'aresult of your employment at a Department of Energy (DOE)
facility.

Form EE-3, Employment History, includes information describing your work as
a production worker at the lowa Army Ammunition Plant (IAAP) in Burlington,
Iowa, from May 3, 1965 to May 25, 1971. The DOE was able to verify the claimed
dates of employment at the IAAP.

With regard to the claimed condition of colon cancer, you did not submit medical
evidence to establish the diagnosis. As such, the district office issued four letters,
dating from July of 2004 to December of 2004, requesting that you provide
evidence to establish your diagnosis with colon cancer, and that the condition

Exhibit 1
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resulted from your occupational exposure to a toxic substance. However, you
provided no further evidence.

Accordingly, on January 28, 2005, the district office issued a Recommended
Decision to deny your claim for colon cancer under Part B of the EEOICPA;
finding insufficient evidence to establish that you were diagnosed withfcolon
cancer. The FAB finalized the recommendation in a Final Decision of March 6,
2005.

Subsequently, on May 1, 2006, the district office also issued.a Recommended
Decision to deny your claim for colon cancer under Part E; again citing
insufficient evidence that you were diagnosed with the claimed illness. After an
independent assessment and review, on June 10, 2006, the FAB,issued a Final
Decision finalizing the findings of the district office.

In a submission received by the district officeon April 26, 2007, you provided a
pathology report and additional medical records te.confitm your diagnosis with
colon cancer. Accordingly, the district officefeferred your case file to the Office
of the Director for review and consideration of reopening claims under both Part
B and Part E of the Act.

DISCUSSION

After careful assessment of your case record, I find it necessary to vacate the
March 6, 2005 and June 10, 2006 Einal Decisions denying your claims for benefits
for the condition of colon cancef under Part B and Part E, respectively. Sufficient
evidence exists to establish your diagnosis with colon cancer. As such,
additional\development is required to determine your eligibility to benefits
under both Part Band Part E of the EEOICPA.

On April 26, 2007, you submitted new medical evidence in support of your
claims for.colon cancer. This new evidence includes a pathology report dated
January 16,2002, confirming your diagnosis with colon cancer. Additionally,
various medical reports and progress notes, ranging from 2002 to the present,
establish your diagnosis and treatment for this illness. This new evidence
invalidates the basis of the March 6, 2005 and June 10, 2006 Final Decisions
denying your Part B and Part E claims. As such, it is necessary to vacate these
prior Final Decisions so that the district office may proceed with a new
examination of your eligibility under Part B and Part E for colon cancer.

Exhibit 1
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CONCLUSION

The March 6, 2005 and June 10, 2006 Final Decisions, respectively, denying your
claim for colon cancer under Part B and Part E are vacated. The district office is
directed to evaluate the new medical evidence in support of your claims and
issue a new Recommended Decision to encompass your eligibility to benefits for
the condition of colon cancer under both Part B and Part E of the Act!

Should you disagree with the decision, you will be afforded the oppertunity to
file an objection and request an oral hearing or a review of the written record.

Washington, D.C.

[Name]
[Title]
DEEOIC
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CERTIFICATE OF SERVICE
[ hereby certify that on a copy of the Director’s Order was se
regular mail to the following:
Joe C. Claimant

123 Main Street
City, State, Zip

S
&
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Jane B. Claimant
PO Box 12345
City, State Zip

Dear Ms. Claimant:

I am writing in reference to your claim for benefits underthe Energy Employees
Occupational Illness Compensation Program Act (EEOICPA).

On December 7, 2005, the Final Adjudication Branch (FAB) issued a Final
Decision to deny your claim for breast cancer under Part B, because the
probability of causation failed to exceed the®50% threshold for compensability. A
subsequent Final Decision of October 24,2006 denied your claim for breast
cancer under Part E, finding insufficient'@vidénce to establish that this condition
was related to exposure to toxic substances.

The Regulations provide that‘a claimantimay. file a written request that the
Director of the Division of Energy'Employees Occupational Illness
Compensation (DEEOIC) reopen his/her claim. The decision whether or not to
reopen a claim under this section is solely within the discretion of the Director.

On December 9, 2008, you requésted reopening of your claim for benefits under
Parts B and E of the EEOICPA. I have reviewed the objections and the evidence
on file and I find\that your case is not in posture for reopening at this time. The
attached Denial of Reopening Request provides further explanation of why there
is insufficient basis to'warrant reopening.

Your case file i§ being returned to the [district office] of DEEOIC. All future
correspondence concerning your claim should be directed to:

DOL BDEEOIC Central Mail Room Correspondence
P.O. Box 8306
London, KY 40742-8306
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If you have any questions about this Denial of Reopening Request, you may
contact the [district office] at [district office telephone number].

Sincerely,

Director,
Division of Energy Employees
Occupational Illness Compensation

&
&
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EMPLOYEE: Jane B. Claimant
CLAIMANT: Jane B. Claimant
CASE ID: 1234
DOCKET NUMBER(S): XXXXX-2005
XXXXXXXX-2006

DENIAL OF REOPENING REQUEST

The Energy Employees Occupational Illness Compensation Program Act
(EEOICPA) Regulations provide that a claimant may file a written request that
the Director of the Division of Energy Employees Occupational Illness
Compensation (DEEOIC) reopen his/her'claim. The Regulations state that in
order to support the request to reopen, a claimant must submit evidence of either
covered employment or exposure tesa,toxic substance, or identify either a change
in the probability of causation guidelines, a change in the dose reconstruction
methods or an addition of a class of employees to the Special Exposure Cohort
(SEC). The decision whether or noet'to reopen a claim under this section is solely
within the discretion of the Director.

For the reasons set forth below, theDecember 9, 2008 reopening request is
denied. Accordingly, the December 7, 2005 Part B and the October 24, 2006 Part
E Final Decisions of the Final Adjudication Branch (FAB) remain in effect. The
case is returnedito.the Jacksonville District Office.

BACKGROUND

The evidence of record shows that on January 5, 2005, you filed a claim for
benefits under the EEOICPA. You claimed that you developed breast cancer as a
result of your employment at a covered Department of Energy (DOE) facility.

Form EE-3, Employment History, provides information that describes your
employment at the Pinellas Plant, located in Largo, FL, from 1975 until 1997. The
DOE was able to establish your employment with General Electric, a known
DOE contractor at the Pinellas Plant, from March 3, 1975 to June 10, 1997. With
regard to the claimed condition, a pathology report of December 3, 2001
established your diagnosis with breast cancer.
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In development of your claims for benefits, the assigned Claims Examiner (CE)
referred your case to the National Institute for Occupational Safety and Health
(NIOSH) to prepare a radiation dose reconstruction. The DEEOIC used the
information supplied in the dose reconstruction report to determine whether
your breast cancer is “at least as likely as not” related to radiation exposure
during your employment at the Pinellas Plant. For a claim to be compensable
under Part B, the probability of causation (PoC) must be 50% or greater. Inthis
case, the dose reconstruction estimates resulted in an 18.26% probability.

Accordingly, on August 22, 2005, the CE recommended denial of your claimffor
benefits under Part B, finding that your breast cancer was not “at least as likely
as not” caused by occupational exposure to radiation.y Afterits independent
assessment, the FAB Hearing Representative finalized the denial ofgour claim in
a Final Decision of December 7, 2005.

With regard to your claim under Part E, thé CE'conducted a search of the Site
Exposure Matrices (SEM). The SEM acts as a repesitory of information related to
toxic substances potentially present at coveréd DOE sites and has information
regarding site investigations and Haz-Map (Occupational Exposure to
Hazardous Agents) to assist inévaluating causation. Based on the results of the
SEM search and a review of all otherevidence presented in the case, the CE was
unable to find a link betwéen toxic exposure and breast cancer.

In addition to the SEM search, the CE requested that you provide additional
information in suppert of your claim under Part E. Specifically, by letter dated
June 30, 2006, the CE requested’evidence to support a link between your claimed
condition anid expostire to a toxic substance. However, you did not provide any
additional evidence for consideration.

Asguch, on August 15, 2006, the CE issued a Recommended Decision to deny
your claim for breast cancer under Part E; finding insufficient evidence to
establish that the claimed condition was “at least as likely as not” caused,
contributed to, or aggravated as a result of exposure to toxic substances during
your employment. By Final Decision dated October 24, 2006, a FAB CE finalized
the recommendation denying your claim for benefits under Part E of the
EEOICPA.

You requested a reopening of your claims under both Part B and Part E of the
Act by fax received in the district office on December 9, 2008. Due to the nature
of the request, the CE sent your case to the Office of the Director for reopening
review.
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DISCUSSION

After a careful assessment of your case record, I have concluded there is
insufficient evidence to warrant reopening your claim. Your request for
reopening cites several technical objections challenging NIOSH's dose
reconstruction methodology. Furthermore, you object to the Part E decision by
presenting a list of toxic substances, along with excerpts of scientificjournals
referencing human and non-human epidemiological studies.

To determine the probability of whether you sustained cancef'in'the performance
of duty, the CE referred your case to NIOSH for radiationidose reconstruction.
NIOSH reported annual dose estimates from the date of initial radiation
exposure during covered employment, to the date you first were diagnosed with
cancer. A summary and explanation of information andmethods@pplied to
produce these dose estimates, including your involvement through an interview
and review of the dose report, are documented,in the “NIOSH Report of Dose
Reconstruction under EEOICPA.” On July 26, 2005, yowsigned the OCAS-1,
indicating that you reviewed the NIOSH Draft Report of Dose Reconstruction
and that you agreed that it identifiediall of the releyant information provided to
NIOSH. The district office received the final NI@SH Report of Dose
Reconstruction on August 2, 2005.

In your letter requesting‘reopening, you raise a number of points of contention
with regard to your Part B claim. These objections to the Part B decision denying
your claim are challenges,to the dose reconstruction methodology. Methodology
used by NIOSHin arriving at reasonable estimates of radiation doses received by
an employee(is binding on the DEEOIC. However, for thoroughness, a DEEOIC
Health Physicistconducted a May 20, 2009 reassessment of your case file along
with a re-examination of the NIOSH dose reconstruction methodology. After his
assessment, hereported that the assessment of your occupational radiation dose
was factually accurate. He also noted that the dose reconstruction derived from
anvaccurate application of dose reconstruction science and NIOSH policy.
Therefore, the Health Physicist found no basis for a rework of the dose
réconstruction, and as such, I do not have reason to support a reopening of your
claim,

In addition to the Health Physicist review, a DEEOIC Toxicologist reviewed the
objections with regard to the denial of your claim under Part E. In your request
for reopening, you presented references pertaining to chemical substances linked
to breast cancer, but did not provide any treatment records or other medical
evidence that showed you developed breast cancer as a result of a exposure to an
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occupational toxin. The DEEOIC Toxicologist reviewed the most recent
published literature of occupational medicine regarding toxic chemical exposure
in the workplace and the potential development of adverse health effects. She
opined that review of the occupational desk references used by occupational
health physicians and epidemiologists, which were peer reviewed by scientists,
and the review of individual published studies that have investigated breast
cancer, did not show a causal link between occupational exposures described in
your letter and the development of breast cancer. Given the opinion of the
DEEOQIC Toxicologist and the lack of any medical evidence showing alink
between breast cancer and an occupational toxic substance éxposure, I havemo
basis to reopen the Part E portion of your claim.

In summary, I find that the application of the NIOSH dose reconstraction
methodology was appropriate, and there is no basis to warrant reopening your
claim under Part B of the Act. Additionally, I find nofmew evidence to establish a
link between toxic substance exposure anditheclaimed illnéss that necessitates
reopening your claim under Part E. '

CONCLUSION

Based upon the foregoing discussion; I'findithere is insufficient basis to warrant
reopening the December 7, 2005 Part B and the October 24, 2006 Part E Final
Decisions of the FAB. As such,I haveto deny your December 9, 2008 request for
reopening. Howevet, if youshould obtain new and probative evidence that
establishes a link between toxic substance exposure and your claimed conditions
of breast cancet, the DEEOIC will reconsider its position.

Washington, D.C:

Director
Division of Energy Employees
Occupational Illness Compensation
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CERTIFICATE OF SERVICE

I hereby certify that on a copy of the Denial of Reopening
Request was sent by regular mail to the following:

Director
Divisio En E ees

Occupa ness Compensation

.
&

Jane B. Claimant
PO Box 12345
City, State 67890
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