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FEDERAL (EEOICPA) PROCEDURE MANUAL Chapter 2-1800

Part 2 - Claims FAB Decisions
1. Purpose and Scope. The Act and its implementing
regulations provide for administrative review of all recommended
decisions (RDs). This Chapter describes the process by which

the Final Adjudication Branch (FAB) performs that review and
issues a Final Decision (FD) or Remand Order on claims filéd
pursuant to the Energy Employees Occupational Illness
Compensation Program Act (EEOICPA). This chapter alsogdescribes
the FAB process following a claimant’s request for
reconsideration of a FD.

2. Final Decisions. The FAB CE/HR reviews all,.evidence of
record and the RD. Based upon that review, thé FAB €E/HR dssues
an independent written decision addressing £he appropriateness
of the RD outcome. A final decision of EAB may accept the
findings presented in the RD, whether the RD awardsfor denies
benefits, or reverse the RD if it denifes the» claim and the FAB
CE/HR determines that the claim should)bedaccepted. If FAB
disagrees with the outcome of the RD, but there is insufficient
basis to warrant a reversal, it Assues a separate type of
decision called a Remand Order.| Guidance relating to the
issuance of Remand Orders comes later in the chapter. As part
of the content of a final decision,, the FAB CE/HR makes findings
of fact and conclusions @f law that support his or her position.
There are several types of FDs:

a. Acceptangés. When FAB receives a RD accepting a claim
for benefits{ the @ssigned CE/HR evaluates the evidence,
and the writtemy@&ontent of the RD to validate that the RD
outcome 4ds appropriate given the circumstances of the
claim.4 In particular, the assigned FAB CE/HR is to
determine whether the conclusion described in the RD is
based)on ‘the proper application of EEOICPA legal,
regulatery, ©or procedural standards to the facts of the
case. Once the FAB CE/HR has determined the RD to accept
was decided properly, he or she is to prepare a final
decision listing the findings of fact and conclusions of
law that permit the final approval of the claim.

(1) TIf the district office (DO) issued a RD accepting
the claim in full and independent review by FAB
concludes the acceptance is correct, FAB issues the FD
awarding benefits in full.

(2) If the DO has issued a RD accepting one or more
claim element(s) while denying and/or deferring other

EEOICPA Tr. No. 13-02 1
January 2013
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2. Final Decisions. (Continued)

elements, the FAB issues the FD on the accepted
portion of the claim as soon as possible to expedite
the claimant’s receipt of benefits. The FAB doesdnot
wait to issue the FD until the elements under
development at the DO, or under contention due to
denial, are decided.

b. Denials. When FAB receives a RD in which thefDO
denies the claim in full or in part, FAB reviews the RD and
independently reviews the case to ensuredthat appropriate
development has occurred, the case has¢been adjudicated
consistent with the law, regulationsy policies and
procedures and that the assessment ©0f evidenceas been
interpreted reasonably to allow £Or a megativé outcome.
Provided no technical or procedural errors_.exist, FAB
issues a FD to deny the claimg

If the RD denies one claim|element and defers another claim
element pending further development, the designated CE2
continues to develop the ¢laim_element that is not before
the FAB.

(1) For nof-contested denials, absent any technical
or procedural error, the FAB issues a FD accepting the
RD findings and denying the claim for benefits in
cases_wheredno timely objection is filed or a waiver
is received.

(2) ), Eor contested denials, the FAB considers the
timely filed written objection by either conducting a
hearing;, if requested, or a review of the written
recoxd before a FD is issued, as appropriate.

c. Degisions Issued in Response to an Objection. After
considering a timely filed written objection by conducting
a hearing that has been requested or, in those cases in
which no hearing has been requested, by reviewing the
written record, FAB issues a decision based upon its review
of the record, consideration of the objections, and any new
evidence. The FAB can issue a FD, a remand order returning
the case file to the DO for further development or some
other action, or a FD reversing a RD denying benefits.

EEOICPA Tr. No. 13-02 2
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2. Final Decisions. (Continued)

Remand orders and FD reversals are discussed below and can
be issued on both contested and non-contested claims.

(1) A review of the written record (RWR) is performed
after a claimant has objected to the findings, ofia RD
without requesting an oral hearing. The FAB will
review the written record, the claimant’sfobjection,
and any additional evidence submitted to determine
whether the RD findings can be adoptedy, reversed to
accept the claim or remanded for fufther development.
The FAB CE/HR must review all objections raised in the
RWR objection letter and respond to each objection
clearly and comprehensively. Once thisg, review is
complete, the FAB issues a deécisign based on its
independent review.

(2) If the FAB conducts a hearingdand satisfies all
of the requirements of theghearing process (see
Chapter 2-1700), a decision is issued. While the HR
may entertain obj@éctions raiséd from several RDs at
the hearing its€lf, one FAB decision will be issued
that addresses  eachf{contested RD after the resolution
of the entife hea¥ing process.

(3) Indthe decision following a hearing, the HR
outlines the factgsh)of the case, lists and
comprehensively addresses all of the

objection(s) (whether raised in the hearing request
lettery subsequent letters, hearing testimony, or
hearing exhibits) and thoroughly discusses the
findings and/or conclusions of the FAB.

a. Reversal. A reversal is a FD issued when the evidence
shows that either the RD denied benefits in error or new
and compelling evidence warrants overturning a RD denial
and accepting a claim for benefits.

If there is evidence in the case that warrants a reversal,
the FAB CE/HR reverses the decision with approval from the
FAB Chief and issues a decision to the claimant without
delay. If the claimant submits additional evidence, the
FAB CE/HR reviews such evidence and determines whether it
is sufficient to accept the case. If it is sufficient, and
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2. Final Decisions. (Continued)

there are no outstanding development issues (such as
SWC/Tort information), the FAB CE/HR may reverse the
decision immediately and accept the case. If the evidénce
is sufficient to warrant further development, FAB rémands
the case.

(1) A reversal can be issued when a case is denied in
full or in part. In partial denials, the FAB may
reverse to accept if the portion of the,claim dended
by the RD is found to be in postureffor acceptance, a
DO error is identified, or new evddence is| received
that warrants a reversal.

(2) A decision reversing the RD is used ©only where a
denial is reversed to accept benefits, The FAB may not
issue a reversal to denysmbenefits. The rationale for
reversals must be clea¥ly stated it the body of the
decision and forwarded with the case file to the FAB
Chief for review and approval. A reversal cannot be
issued without such approwvals

(3) When considerimg a réyersal, FAB must be mindful
of tort offset/SWC coordination and determine whether
anyone received a settlement that might reduce the
EEOICPA“benefit.

3. Preparatdion of FDs. (/As with RDs, multiple FAB decisions
are possibleé on one case. Given the requirement that any RD in
which the,DO"decdides the eligibility of any one claimant to
receive benefits must include all claimants’ party to the
decision, a"BD cannot be issued deciding any one claimant’s
eligibility to\receive benefits without including all claimants
with anjinterest in the claim as party to the decision.
Accordingly., it is the responsibility of the FAB to remand any
RD whieh does not comply with these procedures and instruct the
DO to issue a new RD to address the eligibility of each party to
the claim. This may require the reopening of certain claims,
except in certain limited circumstances (see EEOICPA PM 2-1900).

FAB decisions are plainly written and provide the claimant with
a descriptive explanation regarding the basis for the outcome.
This ensures that the decision-making process is transparent.
The FAB clearly identifies the Part of the Act under which

EEOICPA Tr. No. 13-02 4
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3. Preparation of FDs. (Continued)

benefits are awarded or denied so that the claimant clearly
understands the decision. They include statutory/regulatory
language in the conclusions of law when outlining the benefits
being awarded or denied.

a. Three Components. The FAB representative must prepare
three components before issuing a FD (a samplg of a
complete FD is shown as Exhibit 1):

(1) A cover letter explaining thatda final deedsion
has been reached. The cover lettef must clearly
identify what is being acceptedgor denied and under
what Part of the Act. This lefter prowvides general
information about the FD process and the
administrative review availabledto the claimant.

(2) The FD. The FD contains a Statement of the Case,
Findings of Fact and Concdtisions of Law.

(3) Certificateg of Servicegdcertify that each listed
claimant and hi's or her authorized representative was
mailed a copy of), the FD a@nd the date it was placed in
the U.S. madl. A separate certificate of service is
created for each claimant, but a claimant and his or
her authoxized representative may appear on the same
certificatel of sexvice.

An accé€ptance may include two other components: (1) a
medical ‘benefits letter explaining entitlement to medical
benefits for an accepted condition (Exhibit 2); and/or (2)
an Acceptance, of Payment form (EN-20), which is required
before payment can be issued.

b. Formatting and Content, FD for Acceptances, Contested
Décisions, Denials, and Reversals. Where a FD is prepared
for an acceptance, contested decision, denial or reversal,
it must contain the following sections in the following
sequence:

(1) Statement of the Case. This section sets out the
case history, relevant to the issue for determination,
up to the point of the issuance of the FD, including
FAB actions and other pertinent information in a
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3. Preparation of FDs. (Continued)

clear, concise narrative. No analysis of the facts or
law and no citations should appear in this section.

(2) Findings of Fact. This section is a recit@ation
of all facts needed to reach the conclusionsgof law
and the ultimate decision rendered by the FAB. The
findings of fact are the most significantf findimngs
from the Statement of the Case that are needed to
support the FD ruling. Each finding isgnumbered
sequentially. The findings should draw conclusions
from the evidence of record, and must not simply
recite the statement of the case.

(3) Objections. This sectiegh contains @ summary of
any timely objection brought upby the claimant or
authorized representativemin connectdon with the
recommended decision(s) before FAB{ as well as FAB's
response to these objections.  \The summary should
mention all timely_objeetions /in a clear and orderly
manner, but the summary deesmot need to be numbered
and it may combine similar objections. All summarized
objections must be respofided to, with a discussion of
FAB’'s analy®is of the objections in respect to
entitlement reguirements and an explanation of whether
the objéctiondé have an impact on the adjudication of
the claim. ¥ In most situations, to fully respond to
thedobjections,{the Objections section will need to
make reference to the Act, regulations, or procedures.
Thexrefore, citations are necessary and appropriate in
this'section.

(a) Objections to NIOSH Dose Reconstruction
Decisions. Detailed procedures for objections to
the NIOSH process and referrals to the DEEOIC
Health Physicist are found in EEOICPA PM 2-1700.

(1) Factual objections in FD. If the
claimant submits a factual objection and the
factual findings reported to NIOSH are
supported by the evidence of record, the FAB
CE/HR addresses the objections in the FD.

No referral to the DEEOIC Health Physicist
is necessary. If the factual findings

EEOICPA Tr. No. 13-02 6
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3. Preparation of FDs. (Continued)

EEOICPA Tr.
January 2013

No.

reported to NIOSH do not appear to be
supported by the evidence of record the FAB
CE/HR refers the case to the health
physicist for review. If the health
physicist determines that a reworkgof the
dose reconstruction is not necesgary, the
FAB CE/HR addresses the objection ingthe FD
by outlining the findings of theyhealth
physicist. However, if the health physi€ist
determines that a rework ©f the dose
reconstruction is necessgary, the FAB CE/HR
remands the case to the DO\

(2) Technical Objectioms in FD. A
technical objectiom, involving either
methodology orgapplicationdmust be referred
to the DEEOLC Health Physicist. If the
DEEOIC Health Physicist deems none of the
technical objections plausible, the FAB
CE/HR dncorporatesqthe findings on these
technical Aissues into the FD.

However, if the DEEOIC Health Physicist
determines, that there is substantial factual
evidence that NIOSH had not previously
considered and/or that NIOSH should consider
anhissue relating to application of
methodology, he or she notifies the FAB
CE/HR, who then remands the case, after
supervisory approval, to the DO with
instructions to refer the case back to
NIOSH. In most cases, NIOSH will perform a
new dose reconstruction based on
circumstances of the remand.

(3) Objections to Methodology in FD. When
an objection is directed at NIOSH's
methodology, the FAB CE/HR states in the
decision that the objection cannot be
addressed based on 20 CFR § 30.318(b)
(methodology that NIOSH uses in arriving at
reasonable estimates of radiation doses is
binding on the FAB). The FAB CE/HR makes
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3. Preparation of FDs. (Continued)

this statement only if so advised by the
DEEOIC Health Physicist. Objections related
to the content of NIOSH-IREP software dre
also related to methodology. Howevex, the
calculation of the probability of gausation
using the IREP software is the
responsibility of the DEEOIC; therefore, FAB
must address these objections in)the FD.

(4) Conclusions of Law. This sectdon containsdthe
statutory and regulatory analysis{used by the FAB
reviewer to support his or her decilsion, referencing
the findings of facts that support the,comelusions of
law. This section must be well-redsoned and provide
appropriate legal citations. ) It should not, however,
consist of a list of statutory and mégulatory
references without anyfexplanationd This section also
discusses any objection radsed\by the claimant in
writing or through_an or¥al hearing and includes FAB’Ss
response to the gbjection,based on FAB’'s analysis of
the objectionsgdand evidence of file. Finally, an
overall legal conclusionisupporting the decision must
be reached. The"conclusions of law must specifically
identify ##4hether orynot benefits are being awarded or
denied and under which Part of the Act.

c. Return of FD)bydPostal Service. Should FAB receive a
returngd FD, /the FAB CE/HR will attempt to obtain the new
or updated address for the claimant and re-mail the
decision. More details regarding the handling of a returned
FD are“outlined in PM Chapter 2-1700.

4. Remand Orders. If the FAB determines that the claim(s)
addressedhingdthe recommended decision are not in posture for
finalgdecision, 20 C.F.R. § 30.317 gives FAB the authority to
return cases to the DO without issuing a FD. A Remand Order is
a written directive to the district office issued in lieu of a
FD<

A Remand Order 1is written in narrative format to the

claimant (s), but does not contain the normal sections of a FD
(Statement of Case, Findings of Fact, and Conclusions of Law).
However, where objections have been filed or a hearing has been

EEOICPA Tr. No. 13-02 8
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4, Remand Orders. (Continued)

held, the remand order should discuss and respond to the
objections raised.

A Remand Order may instruct the DO to perform further
development, address an error or other deficiency contained)in a
RD, address new evidence or a new claim received prigr to the
issuance of the FD, or address a change in the law,/ regul@tions,
policies or procedures. A Remand Order can be warranted at any
point during a review of the written record, befoxe or aftef a
hearing, or during the review of a RD.

FAB is to use reasonable discretion when assessing a/case for
remand. If the RD provides sound reasoming and thorough
discussion of how it reached its conclusions and ‘does not
include material factual errors or erromeous application of law,
the FAB must respect the DOs adjudacatory funcfion. If FAB can
make a reasonable determination jq£hat the outéome of the case
would not be materially affected regardless of further
development, FAB should exercise “its discretion and not issue a
Remand Order

Should the FAB find a techmnigal, procedural, or some other error
requiring a remand oxder, the FAB returns the case file to the
DO with specific inStructions in the remand order as to how to
proceed further. “Remand orders are largely issued in instances
where further dewelopment i§ required at the DO level. FAB does
not issue a rémand)order where FAB personnel can conduct minor
developmentgto regolve the issue at hand.

a. Change in Law, Regulations or Policies. If FAB
determines that a RD outcome is erroneous in light of a
recent change in the law, regulations, or policy, FAB may
remand the case. When this occurs, the Remand Order is to
includedspecific narrative content explaining the basis for
returning the case to the district office. For example,
newly designated Special Exposure Cohort class, changes to
Degpartment of Energy facility or atomic weapon employer
facility coverage, date or facility changes to the list of
residually contaminated sites, modified program information
on toxic substance or occupational health effects data or
other regulatory or policy changes that could affect the
claim outcome.

EEOICPA Tr. No. 13-02 9
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4, Remand Orders. (Continued)

b. Erroneous Application of Law, Regulations, Policies or
Procedures. If FAB determines that the recommended
determination in the RD resulted from a misapplication of
the law, regulations, policies or procedures, FAB may
remand the case. The Remand Order identifies the
misapplication of law, regulations, policies orgprocedures
and describes how it effects the adjudication ©f thel case.
To expedite a favorable decision, the FAB CE/HR)cah reverse
the decision without issuing a Remand Ordexrg,following
procedures set forth in subpart 2.d of this chaptex:

c. Receipt of New Medical Evidence or a New Claim for a
Previously Unclaimed Illness. If while thej,case is at FAB,
new medical evidence or a new clalim for a new illness is
received that is material to the ‘receommended denial, FAB
may remand or reverse to acceptpthe claimf as applicable.

For example, if the RD denies ag€laim for chronic beryllium
disease (CBD) on the basis of a lack of medical evidence
and the claimant later! submits, meddical evidence
establishing CBD, thé& FAB/may remand the claim or reverse
the RD if all elements of theépadjudicatory process are
complete.

If a claim for a néw illness is received, the case will be
remanded for dewvélopment of the newly claimed illness if it
will affeet the outcome of the issue before the FAB. If
filing©f the new elaim will not affect the issue before
the FAB, the FAB can issue a FD and return the new claim to
the DO, foxr further development. If the FAB is not
immediately  xeady to issue the FD, then the Co-Located Unit
(CE2) should create the new claim and begin development
while the case is at FAB.

d. Receipt of Other New Evidence. If FAB receives new
evidence that was not a part of the file when the RD was
issued and that is material to the recommended
determination (such as employment evidence, survivorship
evidence, or evidence of a SWC/tort suit); FAB may remand
the case or reverse the RD if it is advantageous to the
claimant. The Remand Order will describe the new evidence
and its possible effect on the adjudication of the case.

EEOICPA Tr. No. 13-02 10
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4, Remand Orders. (Continued)
e. Evidence Already in File. If the RD fails to

properly address material evidence in the file and the
failure could have an effect on the adjudication of the
claim, FAB may remand the case. The Remand Order will
describe the evidence and its possible effect on ghe
adjudication of the case. If advantageous to thé& claimant,
and all adjudicatory issues are complete, FAB may regverse
the RD and accept the claim.

For example, if evidence in the file sufficiently ‘supports
a diagnosis of a claimed cancer but the cancer was not
included in the dose reconstruction, oFAB may remand the
case for a re-work of the dose reconstruction.

f. Miscalculation of Tort Offset, o SWC Coordination.

If FAB determines that the RDgeentains a £inding of fact or
conclusion of law that is based on a material
miscalculation of the offset arxdsing from a tort lawsuit or
SWC coordination, FAB may remand the case.

(1) If a case i remanded for this reason, FAB
includes its calculationmworksheet in the file and a
supplementad explanation of what FAB considers the
evidentiafy basis for its calculation.

(2) If _FAB determiies that the miscalculation was
relatively minorfand was not favorable to the claimant,
FAB may gxercigse its discretion and issue a FD which
correct® the calculation in the claimant’s favor,
without a remand.

g. Where a case is at FAB for review of one claim element
andya remand order is issued on another claim element; the
designatéd CE2 addresses the remand order. If there are no
outstanding issues before FAB, the remand order and case
file is returned to the DO that issued the RD. FAB may also
isgue remand orders in part, returning one portion of the
€laim to the DO for further action and issuing a FD on other
portions of the claim.

h. Format of Remand Order. A Remand Order follows a
narrative format and is directed to the district office
which issued the RD. It includes a brief discussion of the
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5.

Remand Orders. {Continued)

claim’s adjudicatory history when pertinent to the matter
at hand, the basis for the remand, any explanation and
supplemental documentation required and an explanatiom of
the actions to be undertaken by the DO. A sample Remand
Order is shown in Exhibit 3.

i. Notification and Transfer of File. When_& Remanhd
Order is issued, FAB inserts into the case fileya £O0py of
the Remand Order, certificate of service, and any
supporting calculations or supplementarygddocumentation.
FAB sends a copy of the Remand Order, certificate of
service, and cover letter to the claimant,and the
authorized representative, if any.

(1) The cover letter explainsg, the Remand Order and the
DOs responsibility for pxeparing a néw RD after
further development. Additionally,fthe cover letter
advises the claimant to whilch effice the case file is
being forwarded, and provides the address and
telephone numberof that office. See Exhibit 3.

(2) A certificate of service, which certifies the
Remand Order was mailed on a certain date, is also
prepared £or each individual recipient, attesting to
the dateé the #emand order is sent, and is also
included ind{Exhibdit 3.

(3) Upon issuance of a Remand Order, FAB transfers the
case fdle to the DO that issued the RD.

j. Challenging a Remand Order. No procedure allows a
claimant to directly challenge a Remand Order, but each
District /Director (DD) has the authority to formally
challenge a FAB Remand Order with the DEEOIC Director if
sufficient cause exists to do so. In such instances, the DD
prepares a memorandum to the Director of the DEEOIC
outlining his or her concerns and the case file is
transferred to the Office of the Director for review.

Administrative Closure. If FAB determines that an

individual claim requires administrative closure, a Remand Order
is not necessary. These situations include:

EEOCICPA Tr. No. 13-02 12
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5. Administrative Closure. (Continued)
a. Claimant Withdraws Claim. If a claimant advises the

DEEQIC that he or she wishes to withdraw the claim, the FAB
administratively closes the claim and drafts a memo té the
file explaining the reason for the closure. Additionally,
the FAB is to send a letter to the claimant advising
him/her of the administrative closure.

b. Claimant Dies. If the claimant dies aftexr)the
issuance of a RD but prior to issuance of the FD, the
decedent’s claim is administratively closed by the EAB. 1In
the case of a single claimant, the FAB{xeturns the claim to
the DO to pursue survivor claims. In situwationg involving
multiple claimants, the case is remanded to,the DO for the
issuance of a new recommended degisiondwhich Treallocates
benefits. However, if the RD is reecommending denial of all
claims, the FAB may issue a EDpto the remaining survivors,
denoting the administrativel closure ofythe decedent’s
claim.

c. Claimant Cannot e Located. 4When a RD is returned by
the Postal Service and a current address for the claimant
cannot be obtained by, theé Co-Liocated Unit within a
reasonable period of time, the FAB administratively closes
the claim and &eturns the, case file to the DO. In
situations involvifig multiple claimants, the FAB issues a
FD to the remaining su¥vivors, denoting the administrative
closure ©of the claimant whose address could not be
determined, and outlining that the share of compensation of
the c¢laimant whose claim has been administratively closed
will“be held in abeyance.

d. State Workers’ Compensation (SWC)/Tort/Fraud
Statements (EN-16) Not Obtained. Where signed statements
are reguired regarding tort lawsuits, SWC claims and any
possible fraud committed in connection with an application
for or receipt of any federal or state workers’
compensation benefit, and the claimant has not submitted
such statements within 30 days of the issuance of the RD,
the FAB administratively closes the claim. A memo to the
file is drafted explaining the reason for the closure, and
a letter is sent to the claimant advising him/her of the
administrative closure.
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6.

Administrative Closure. (Continued)

In instances involving multiple claimants and one or more
claimants have not submitted the required EN-16, the FAB;
issues a FD to the claimants who have submitted a signed
EN-16, denoting the administrative closure of the
claimant(s) who failed to submit an EN-16. The share of
compensation of the claimant(s) whose claim(s) h@s been
administratively closed will be held in abeyanCe.

When a consequential injury is to be accepted, the CE amust
get a new signed EN-16 SWC/Tort/Fraud affidavit, fromfthe
claimant for that consequential injury¢

FAB’'s responsibilities in obtaining the appxopriate EN-16
forms are described in further detail din Chapter 3-400.3(b)
and 3-500.6(c).

Claimant Rights Following the Issuance,©of FAB FDs. A

claimant may seek review of a FD by £iling a request for
reconsideration or by filing_a request for reopening of the
claim. This section discugses requests for reconsideration and
provides guidance relatimg to the initial receipt of requests
for reopening.

a. Receipt of a Requesg, for Review.

(1) A,requést foxX reconsideration will be considered
timegly 1f it was filed within 30 calendar days of the
date of /issuance of the FD. Pursuant to 20 C.F.R. §
30:3194b), the request will be considered to be
“filed” on the date the claimant mails it to the FAB,
as ) determined by the postmark, or on the date the
written request is actually received by the DO or FAB,
whichever is the earliest determinable date. A
regquest for reopening may be filed at any time after
the FD is issued.

(2) Any correspondence from a claimant or authorized
representative which is received in the DO or FAB
within 30 calendar days after the FD is issued, and
which contains either an explicit request for
reconsideration or language which could be reasonably
interpreted as intent to disagree with the FD will be
considered a timely request for reconsideration.

EEOICPA Tr. No. 13-02 14
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6. Claimant Rights Following the Issuance of FAB FDs. (Cont.)

If new evidence is received in the DO or FAB within 30
calendar days after the FD issuance, and the new
evidence relates to an issue which was adjudicated and
denied in the FD, this new evidence will be comsidered
a timely request for reconsideration. If the, DO
receives the request for reconsideration, it must be
sent to National Office (NO) FAB for handling.

(3) Upon receipt of correspondence orgnew evidence
which constitutes a timely filed request for
reconsideration, FAB will send a letter to the
claimant acknowledging receipt of the correspondence
or evidence and advising thatsuch receipt is
considered a timely filed reQuestfor reconsideration.

(4) If correspondence reeeived withdn 30 calendar
days of the FD specifi€ally requests a reopening
instead of reconsiderationg ithwill be handled as a
reopening request by the"DO. TIf both reconsideration
and reopening arg requested, FAB will process the
reconsideration! request first and then forward the
claim to the DO to_grocess the reopening request.

(5) A request  for reopening may take several forms:

(a) “Any corxespondence or evidence containing or
accompanied by a specific request for reopening,
which is received at any time after the issuance
of the FD, will be treated as a reopening
request.

(b)) If correspondence or evidence is received
without a specific request for reopening after
the deadline for a timely reconsideration
request, and the FD denied the claim to which the
correspondence or evidence relates, the evidence
is reviewed for possible reopening.

If FAB determines that such correspondence or
evidence meets the evidentiary requirements set
forth in 20 C.F.R. § 30.320(b), the FAB-DO
district manager or the FAB-NO Branch Chief will
prepare a memorandum to the EEOICP Director
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6. Claimant Rights Following the Issuance of FAB FDs. (Cont.)

(7)

outlining the relevant claim history and the
nature of the evidence and forward the case file
to the EEOICP Director for review for possible
reopening.

Should the evidentiary requirements net be met)
FAB will associate the correspondengé or gvidence
with the case file. In either case the glaimant
will not be notified of the actiomns taken byfthe
FAB, because the claimant has siot requested a
specific action.

Upon receipt of a request for rewview:

(a) Any request for reconsideration, along with
the case file, is fomwarded to #FAB and assigned
to a FAB CE/HR for review. Af{reconsideration
request will not|be aSsighed to a FAB CE/HR who
issued the FD_for ‘the specific claim element
being addressed in the reconsideration request.
Additionally, should the claimant specifically
request that the reconsideration be addressed by
a différent " FAB office, every effort should be
madel to accommodate the claimant.

The FAB CE/HR will screen the case to determine
i1f the correspondence constitutes a request for
regonsideration and, if so, if the request was
tdmely filed.

(B), All requests for reopening received in the
DO 'are initially reviewed by the DD. If a
reopening request is received in FAB, the FAB-DO
district manager or FAB-NO Branch Chief will
transfer the request, any supporting evidence,
and the case file to the DD for review.

Upon receipt of a timely request for

reconsideration, the FD in question will no longer be
deemed “final” until a decision is reached on the
reconsideration request. Receipt of a request for
reopening does not have a similar effect and the

EEOICPA Tr. No.
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6. Claimant Rights Following the Issuance of FAB FDs. (Cont.)

subject FD remains “final” until such time as the
EEOICP Director issues an order reopening ‘the claimgs

(8) A reconsideration request does not come with
further reconsideration rights but only reopening
rights or right to file suit in District Ceurt.
Therefore, if FAB denied a request for reconsideration
and the claimant subsequently files anothekr request
for reconsideration of the same FD, FAB,will not
entertain the subsequent request. A letter explaining
to the claimant that reconsideration rights) attach
only once to a FD is signed by the 'FAB chief.

b. Processing an Untimely Requegst fox 'Reconsideration.

(1) Any initial reconsideration reguest which is
filed after the above-mioted deadline is an untimely
filed request for reconsidération.

(a) No letter 1s) sengt tof acknowledge receipt of
an untimely request for reconsideration. FAB
issues a Denial of Request for Reconsideration
advisimg the claimant that the request for
recofisideration, was not filed within 30 days of
thé issuance of "the FD and must be denied.

(b) \If“FABdconcludes that any evidence received
with an untimely request for reconsideration may
warrant a reopening, FAB may forward the request
to the District Director of the DO with
jukisdiction over the claim for review.

(2) / If an untimely filed request for reconsideration
isdaccompanied by a specific request for reopening,
FAB issues a Denial of Request for Reconsideration
based on the untimely filing. The FAB CE/HR then
forwards the reopening request with the case file to
the DD of the office with jurisdiction over the claim
for review for possible reopening.

c. Adjudicating a Timely Request for Reconsideration.
Requests for reconsideration typically come in a number of
different forms. To determine the appropriate action to be
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6. Claimant Rights Following the Issuance of FAB FDs. (Cont.)

taken in response to the request, the FAB CE/HR must review
the request and, if appropriate, any accompanying argument
or evidence.

(1) If the request for reconsideration simply states
that the claimant disagrees with the FD anddprovides, no
new argument or evidence in support of their reduest,
the CE/HR may simply deny the request for
reconsideration on the grounds that nogargument ox
evidence was submitted that would alter Che FD. See
Exhibit 4.

(2) If the request for reconsdderation, raises new
legal arguments with respectgdto thé» FD but includes no
new evidence, the CE/HR reviews the FD,and considers
the arguments made by thegelaimant. The reviewer must
examine the evidence of record and he FD challenged by
the claimant. See Exhibit 5a

(a) TIf the arguments, dodnot change the outcome of
the FD under review, the request for
reconsideration is denied with appropriate and
specifilc response to the arguments made in the
request. FAB does not make any factual findings.

(b) “If the arguments made in the request for
reconsideration support a conclusion that there
was/ a misapplication of the law, regulations or
procedures in the FD, the request for
reconsideration may be granted, and the case
remanded to the district office or a new FD issued
by the FAB reversing to accept the claim.

(3} If the request for reconsideration includes
evidence which is duplicative, or essentially
duplicates that which is already in the file and was
previously considered in the FD, the request is denied
with an explanation of how the new evidence does not
change the outcome of the claim.

(4) If the request for reconsideration includes new,
probative evidence which would alter the outcome of
the FD, the request for reconsideration is granted.
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6. Claimant Rights Following the Issuance of FAB FDs. (Cont.)
d. Effect of denial or grant of reconsideration on
finality.

(1) If the FAB denies the request, the FAB dedision
which was the subject of the request will be
considered “final” on the date the request s denied.
No further requests for reconsideration of that
particular FD of the FAB will be considered.

(2) TIf the FAB grants the request for reconsidération
and issues a new FD, that decision will become final
on the date of its issuance. Acgordingly, the FAB will
consider subsequent requests for recomsideration
pertaining to that decisiongk

(3) If the FAB grants the,request fOr reconsideration
and remands the case tO the distri¢t office for
further development, the cdaimant(s) will receive a
new RD with the full rights that go with a RD and a
new FD.

7. Alternative Filing, ‘Partl E. If a claimant is denied as an
ineligible survivor ufider Part E, he or she has the right to
alternatively receiwve a non-decision determination regarding the
employee’s claimed illnéss (es). FAB advises the claimant of
this right in the covér letter of the FD (see Exhibit 6 for a
sample cover Jetter) . Additional information regarding
AlternativePiling can be found in PM Chapter 2-1200,
Establishing Sur¥ivorship.
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SAMPLE FINAL DECISION COVER LETTER - ACCEPTANCE

Dear Claimant Name:

Enclosed please a Final Decision on your claim for compernsation
under the Energy Employees Occupational Illness Compensation
Program Act (EEOICPA). The district office recommends
acceptance of your claim for Burkitt’s lymphoma under both Part
B and Part E of the Act. ‘

I have enclosed the Acceptance of Payment form (EN-20), which is
required before the Office of Workers’ Compénsation Programs can
issue payment to you. You must complete the form in permanent
ink and there can be no cross outs or other marks. Do not use
white out or correction tape. Any alteration of the form will
result in it being rendered unusable foxr purposes of issuing
payment. If you make a mistake ormieed anothexr! form, please
contact the district office handling your ‘@lkd@im. You must submit
the form with an original signature« Faxes oOr another copied
version of the EN-20 is not acceptable. A second copy of the
form is attached in case admistake is _made. Only one form needs
to be returned. Please chHeck with your financial institution
before returning the form toqus to ¥erify the routing number and
your account number so© that your money arrives promptly and to
the correct accountd

Please email thegpcompleted and signed original EN-20 to:

U.S. Department of Labor
DEEOIC, ‘District Office
P.O. "Box XXXX

City, State  \ZIP

Please 'be advised that the final decision on your claim may be
posted onthe agency’s website if it contains significant
findimgs of fact or conclusions of law that might be of interest
to the public. If it is posted, your final decision will not
containl your file number, nor will it identify you or your
family members by name.

EEOICPA Tr. No. 13-02 Exhibit 1
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Any future correspondence, inquiries, or telephone calls should
be directed to the (District Office) district office. Thank you
for your cooperation.

Sincerely,

Hearing Representative
Final Adjudication Branch

&Y
_ %
&
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EMPLOYEE: [Name]

CLAIMANT: [Name]

FILE NUMBER: [Number]

DOCKET NUMBER: [Number]

DECISION DATE: [Date]

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB){ concerns the
above claim for benefits under the Enetgy Employees§ Occupational
Illness Compensation Program Act of 2000 (EEOICPA or the Act), as
amended, 42 U.S.C. § 7384 et seq. gFor the reasons set forth
below, the claim for benefits under Part Brand Part E of the Act
for Burkitt’s lymphoma is approved.

STATEMENT, OF THE CASE

On February 6, 2012, the“eclaimantiifiled a Form EE-1 under the
Act. He claimed thatf{he developed non-Hodgkin’s lymphoma as a
consequence of his émploymenthat multiple Department of Energy
(DOE) facilities.

In support of shis claim, he submitted a Form EE-3 indicating
that he wasemployed at' the Hanford Plant in Richland,
Washington from 4976 to 1987, and at the Savannah River Site
(SRS) in Alken, South Carolina from June 1984 to July 1985. A
representative Of)\DOE confirmed that he was employed at Hanford
by the Bechtel) Corporation, a DOE subcontractor, from December
6, 1982)to December 30, 1983, by the J.A. Jones Company, a DOE
gubcontractor, from January 27, 1987 to February 28, 1987 and by
KaisexpEngineers Hanford, a DOE contractor, from March 1, 1987
tofMay 1, 1987. Also, union dispatch records and occupational
medicine records provided by the DOE establish that the claimant
waspemployed at Hanford by the Bechtel Corporation from June 2,
1977 to March 23, 1978. 1In addition, radiation exposure
monitoring records provided by the DOE establish that he was

EEOICPA Tr. No. 13-02 Exhibit 1
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employed at the SRS, a DOE facility, by B.F. Shaw Company, a DOE
subcontractor, from November 26, 1984 to June 23, 1985.1

Also in support of his claim, the claimant submitted a
hematopathology report, signed by Dr. Jonathan Roller,
documenting a diagnosis of non-Hodgkin’s lymphoma on Noveémber 1,
2011. A subsequent oncology visit report from Dr. Thomas
Jacobsen, dated February 27, 2012, confirms a specifilc diagnesis
of Burkitt’s lymphoma, a form of non-Hodgkin'’s lymphoma,based
on the particular characteristics of the malignant lymphocytes.

On October 9, 2012, the Seattle district office issued a
recommended decision to accept the claim fof Burkitt?’s lymphoma
under Parts B and E of EEOICPA, finding that the claimant is a
member of the Special Exposure Cohort (SEC) who wasddiagnosed
with a specified cancer after beginning empdoyment at a DOE
facility. The district office also recommendedgthat the claimant
be awarded compensation in the ameunt of $150,000.00 under Part
B, and medical benefits for the ffreatment ‘off Burkitt’s lymphoma
retroactive to February 6, 2012 under both Part B and Part E of

the Act.

The claimant submitted adForm EN-16, dated October 16, 2012,
declaring that he had neither filedva tort suit nor received any
settlement or award from a ‘claim or suit related to an exposure
for which he wouldbe eligible, to receive compensation under the
Act. He also declarxredgthat he had neither filed for nor
received any state workers'’d compensation benefits on account of
the claimed idlness. “Andffinally, the claimant declared that he
had neitherdpled guilty to nor been convicted on any charges of
having committedf fraud in connection with an application for or
receipt of benefits under the Act or any other federal or state
workers’ compensation law.

On_October 22,/ 2012, FAB received the claimant’s written
notificatiendindicating that he waived all rights to file
objections to the findings of fact and conclusions of law in the
recommended decision.

Based on an independent review of the evidence of record, FAB
hereby makes the following:

" Hanford is a covered DOE facility from 1942 to the present. The SRS is a covered DOE facility from 1950 to the
present. See DOE Office of Worker Advocacy Covered Facility List at:
http://www.hss.doe.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm (verified by the FAB on November 21,
2012).
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FINDINGS OF FACT

1. On February 6, 2012, the claimant filed a claim for
benefits under the Act for non-Hodgkin’s lymphoma due te
employment at DOE facilities.

2. The claimant was employed at Hanford, a DOE facilaty, by
the Bechtel Corporation, a DOE subcontractor, from June 2,
1977 to March 23, 1978 and December 6, 1982 t@ December 30,
1983, by the J.A. Jones Company, a DOE subcontractor, from
January 27, 1987 to February 28, 1987 and by,Kaiser
Engineers Hanford, a DOE contractor, from March,1, 1987 to
May 1, 1987. 1In addition, he was empléoyed at the SRS, a
DOE facility, by B.F. Shaw Company, .a DOE),subcontractor,
from November 26, 1984 to June 23,,1985.

3. The claimant was diagnosed with Buxkitt’s Iymphoma, a form
of non-Hodgkin’s lymphoma, ongNovember 1, 2011.

4. The claimant has neither filed@a tort suit nor received any
settlement or award from,a claim oy suit related to an
exposure for which hedwould begeligible to receive
compensation under the Act. He has neither filed for nor
received any state workers” compensation benefits on
account of the glaimed illness, and he has neither pled
guilty to nor _deen gonvieted on any charges of having
committed fraud imf connection with an application for or
receipt of_benefits under the Act or any other federal or
state workers' compensation law.

Based on theseg, fdndings of fact, FAB hereby makes the following:

CONCLUSIONS OF LAW

If _a claimant /waives any objections to all or part of the
recommended decision, FAB may issue a final decision accepting
the recommendation of the district office, either in whole or in
part. 20 C.F.R. § 30.316(a) (2012). The claimant waived his
right to file objections to the findings of fact and conclusions
of “law in the recommended decision.

Under Part B of the Act, an individual is a “covered employee
with cancer” if that individual is a member of the SEC who

EEOICPA Tr. No. 13-02 Exhibit 1
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contracted a specified cancer after beginning employment at a
DOE facility. 42 U.S.C. § 73841(9) (a).

On August 23, 2012, the Secretary of Health and Human Services
designated the following class of employees for addition té® the
SEC in a report to Congress:

All employees of the DOE, its predecessor agencdes, and
their contractors and subcontractors who worked at Hanford
in Richland, Washington, from July 1, 1972 through December
31, 1983, for a number of work days aggregating at, least
250 work days, occurring either solely under this
employment, or in combination with work days within the
parameters established for one or mofe other classes of
employees in the SEC.

See EEOICPA Circular No. 12-16 (issued Septembexr, 22, 2012).

The claimant was employed at Hanford by a DOE subcontractor for
a period in excess of 250 work daysgbetween July 1, 1972 and
December 31, 1983. Thereforey he is a member of the SEC. Also,
Burkitt’s lymphoma is a spécified cancér, provided the onset of
the condition occurred at least five years after the initial
exposure to radiation duringdcovered employment. 20 C.F.R. §
30.5(££f) (5) (ii). The claimant began working at Hanford on June
2, 1977, and was di@agnosed with Burkitt’s lymphoma on November
1, 2011. Thereforej he was diagnosed with a specified cancer
over 5 years after beginning employment at a DOE facility.

Accordingly4 the g¢laimant is a “covered employee with cancer”
under Part B ‘in@ccordance with 42 U.S.C. § 73841 (9) (A), and his
Burkitt’s lymphoma is an “occupational illness” in accordance
with 42 U.S.Cs, § 73841(15). As such, he is entitled to
compensation in the amount of $150,000.00 and medical benefits
under Part B, jretroactive to February 6, 2012; the date of
filing.

Further, since the claimant was employed by DOE contractors and
subcontractors at covered DOE facilities during covered time
periods, and given the acceptance of his Part B claim, that
acceptance is treated for the purposes of Part E of the Act as a
determination that he contracted his illness through work-
related exposure to a toxic substance at a DOE facility. 42
U.S.C. § 7385s-4(a). As such, the FAB finds that the claimant
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is also a “covered DOE contractor employee” under Part E, and
his Burkitt’s lymphoma is a “covered illness” under Part E. As
a covered DOE contractor, the claimant is also entitled to
medical benefits for his Burkitt’s lymphoma under Part E.

In summary, the claim for benefits under Part B and Part
EEOICPA for Burkitt’s lymphoma is approved. The clai
awarded $150,000.00 under Part B and medical benefit
treatment of Burkitt’s lymphoma, retroactive to Fe
under Part B and Part E of the Act.

Washington, D.C.

Name :
Hearing Representative
Final Adjudication Branch %
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Sample Medical Benefits Letter

DATE
NAME AND ADDRESS
Dear CLAIMANT NAME:

As a beneficiary under the Energy Employees Occupational Illness
Compensation Program Act (EEOICPA), you are entitled to medical
benefits for treatment of your MEDICAL CONDITION (ICD-9 codes:
ICD-9 CODES), effective February 29, 2012. (Covered medical
services are payable in accordance with the fee schedules and
medical benefits policies established under the Energy Employees
Occupational Illness Compensation Program (EEOICP). Your
medical benefits coverage includes payment! to medical providers
for services such as medical appointments, hosgpitalizations,
home health care services (see attached Notice Regarding Home
Health Services), medical appliancessy supplies, and drugs that
are prescribed by a qualified physician and approved by the
EEOICP.

Within the next few weeks,), you willybe receiving additional
information regardingfyour medical benefits coverage. This will
include a medical bénefits identification card, which you will
need to show to your physician®or other enrolled medical
provider you chose toftreatdyour covered condition. This card
will be accompanied byhinstructions and a phone number to call
to activategthe card. The card will instruct your physician,
hospital,  durablé medical equipment supplier or other health
care providers to bill the EEOICP directly, so that you will not
have to pay for medical treatment covered under the program.
Theréhare no deductibles for services or equipment as long as
the serwvices are billed by an EEOICP enrolled medical provider.

To bidl,us directly, providers must be enrolled in the Program.
For information about enrollment and billing, please have your
provide¥ contact us at the address and telephone number listed
at“the end of this letter, or give us your provider’s phone
number when you call to activate your medical benefits
identification card. We will call and explain the Program to
your provider(s) and give them the necessary forms required for
submitting bills for reimbursement.

EEOICPA Tr. No. 13-02 Exhibit 2
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To request reimbursement for out of pocket medical expenses
associated with treatment of your accepted condition, you must
submit the following forms: (OWCP-915 Form, Claim for Medical
Reimbursement Under the Energy Employees Occupational Illness
Compensation Program Act), and (OWCP-957 Form, Medical Trawvel
Refund Request). Both forms are enclosed for your convenience
and include instructions for completing these forms and
submitting any additional required documentation.

Please mail completed forms to:

U.S. Department of Labor

Energy Employees Occupational Illness Compensation Program
P.O. Box 8304

London, KY 40742-8304

If you or your provider(s) have questionsdregarding submission
or payment of bills, or require anyWother medical bill program
assistance, contact a representative toll “fxée at
1-866-272-2682.

Sincerely,

Hearing Representative

Enclosures:

OWCP-915

OWCP-957

Notice Regarding’ Home Health Care Services

Note® yif the EEOICP pays less than the billed amount (in
accordance with the fee schedule), you are not responsible for
payment of, the difference to a provider. Providers and
claimants may submit requests for reconsideration of fee
determinations in writing, with accompanying documentation to
the address supplied in this letter.

EEOICPA Tr. No. 13-02 Exhibit 2
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Cilaim for Medical Reimbursement U.S Department of Labor
Io Reset | I Print ] Office of Workers' Compensation Programs
Provide all Information requested below. DO NOT FILL IN SHADED AREAS. Read the attached OMB No. 1240-0007
Information in order to ensure the submisslon of all required documentation. Maintaln a copy of ail
documentation for your records. Expires: 12/31/2012
PERSONAL INFORMATION s
Name OWCP File Number
Last First M.
Address Telephone Number

Street/P.O. Box/Apt No. — -
FORDOL USE ONLY{

City State Zip Code

PROVIDER INFORMATION & A

Name of Doctor's Office, Hospital, Pharmacy or Medical Supply Company where expense was Incurred. (A separate OWCP-915 must
be filed for each provider)

Description of Charge (Medicai appointment, Date of Service (MM/DDAYYYY) Amount Paid by Have you included Proaf of
name of prescription drug, description of Claimant Payment for each item?
medical product/ supply) Frof To VES NG

DOy uoagio
Uogoiog|o| -

Total Reimbursemerit

| cettify that the Information above Is correct and that the relmbursement requested Is for expenses pald by me for the treatment of my
covered condition. | am aware that any person who knowingly makes any faise statement or misrepresentation to obtain relmbursement
from OWCP s subject to civil penalties and/or criminal prosecution.

| authorize any provider named above to release information to the US Department of Labor. OWCP if necessary for the proper
adjudication of this claim.

Signature Date
Form OWCP-915
September 2009
EEOICPA Tr. No. 13-02 Exhibit 2
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INSTRUCTIONS FOR USE OF FORM OWCP-915

» This form is to be used to seek reimbursement for out of pocket medical expenses pertaining to the treatment of an accepted
condition. Form OWCP-915 can be used to seek reimbursement for expenses in regard to medical treatment, prescription medication
and medical supplies.

- Please submit a separate reimbursement clalm for each provider where an out of pocket expense was Incurred.

« Please print clearly and legibly. Reference your OWCP file number on ail documentation. Maintain a copy of the compieted OWCP-
915 and supporting documentation for your records.

DOCUMENTATION REQUIRED FOR MEDICAL REIMBURSEMENT

Prescription Medication

1. Compieted OWCP-915

2. A paper pharmacy billingform. which must be attached to the OWCP-915 and must inciude thefoliowing information:
a. Name, address and teiephone number of pharmacy
b. Pharmacy provider number
¢. Prescription number
d. Name of claimant
¢. Date of purchase
f. Eleven Digit National Drug Code (NDC#)
g. New prescription or refiii number
h. Quantity of medication (e.g. # of pilis or mi/cc)
1. Amount paid by empioyee per medication

3. Proof of payment (can inciude cash receipt, cancelled check or credit card siip)

Medical Expense other than prescription medication

1. Completed OWCP-915

2. Physicians and other heaith care providers (i.e.@hysicai therapists) must complete Form OWCP-1500. Hospitals and other faciiities,
such as ambulatory surgicai centers, skilled nursing facilities. etc. must submit their blils on Form OWCP-04. Every form must be
compieted in its entirety in the same mannénas bills submitted by the provider directly to OWCP. The amount paid by the claimant
must be indicated. The OWCP-1500 or OWCP-04 must be attached to this form. it is the responsibility of the person submitting
a claim for reimbursement to obtain a‘completed OWCP-1500 or OWCP-04 from the provider rendering service. Without a fully
completed OWCP-1500 or OWCP:04, the OWCP is not able to\process a reimbursement.

3. Proof of payment (can inciude cash receipt. cancelied chéck or credit card siip)

Travel

Do not use Form OWCP-915 to submit a ciaim fortravei reimbursement. Claims for travei reimbursement should be submitted on Form
OWCP-857.

Public Burden Statement

Publi¢ reporting burden for this coliection of information is estimated to average 10 minutes per response. including time for reviewing
instructions, searching existing data sources. gathering and maintaining the data needed. and compieting and reviewing the coliection of
information, if.you have any comments regarding the burden estimate or any other aspect to this coilection of information, inciuding
suggestions for reducing his burden. send them to the Office of Workers' Compensation Programs, U.S. Department of Labor, Room
$3524, 200 Constitution Avenue, N.W., Washington. D.C. 20210. Do not submit the compieted clalm form to this address. Persons are
not requiréd,to respond to this information collection uniess it displays a currently valid OMB number.

Form OWCP-915
September 2009

EEOICPA Tr. No. 13-02 Exhibit 2
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PRIVACY ACT STATEMENT

The Privacy Act of 1974, as amended (5 U.S.C. 552a) authorizes OWCP to ask you for information needed in the
administration of the FECA, Black Lung and EEQICPA programs. Authority to coiiect information Is in 5 USC 8101
et seq., 30 USC 901 et seq.. 38 USC 613, 42 USC 7384d. E.Q. 9397 and E.C. 13179. The information we obtain
with this form is used to identify you and to determine your eligibility for reimbursement. It is also used to decide if
the services and supplies you received are covered by these programs and to ensure that proper payment ismade.
There are no penaities for fallure to supply information; howevaer, fallure to furnish information regarding the
medical service(s) received or the amount charged will prevent payment of the ciaim. The information may aiso be
given to other providers of services, carriers, intermediaries, medical review boards. health pians, and other
organizations or Federai agencies. for the effective administration of Federal provisions that require other third
party payers to pay primary to Federal programs, and as otherwise necessary to administer these programs<For
example, it may be necessary to disciose information about the benefits you have used to a hospital or doctor.
Additional disclosures are made through routine uses for information contained in systemsof records) See
Department of Labor systems DOU/GOVT-1, DOL/ESA-6 and DOUESA-49 published in the Federal Register. Vol!
67. page 16816, Mon. April 8, 2002, or as updated and republished.

Form OWCP-815
September 2009

EEOICPA Tr. No. 13-02 Exhibit 2
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Medical Travel Refund Request

U.S. Department of Labor

Office of Workers' Compensation Programs

NOTE This report Is authorized by Ihe Federal Employees' Compensation Act (5 USC 8103(a)), the Black Lung Benefits Act

(30 USC 801; 20 CFR 725.406 and 725.701) and the Energy Employees Occupationat lliness Compensation Program Act

aof 2000, (42 USC 7384 and 20 CFR 30.701). While you are not required ta respond, this information is required to obtain

reimbursement for travel expenses. The method of collecting information complies with the Freedom aof Information Act,
* the Privacy Act of 1974 and OMB Circ. 108. This form should be used for medically related travel covered by the Federal

Employees' Compensation Act, the Black Lung Benefits Act and the Energy Empioyees Occupationat lliness

Compensation Program Act of 2000.

OMB No 12400057
Expires: 10/31/2013

1 Claimant's Name (Last, First, Mi.):

2 Case/Claim Number

3 Payee's Name if different from claimant's name (last, first, nui.). (See instruction no. 3 on the back of form)

4. Claimant's/Payee’s Address (Street/RFD, City, State, Zip Code).

Special instructions:

1. See reverse side of form for complete instructions and attachment of receipts.
2. Physician’s signature or facsimile is REQUIRED by BLACK LUNG for verification of each service date and type

Sa. Date of Travel IEI Total expense/cost DOLUSE ORLY FOR BLACK LUNG USE ONLY
: Taxi § TOS/Procedure Code | h To be completed by Physician:
b. [] One-way O Round Trip 0 BusTran s (Markione box only)
¢. Travel From: d. Travel To: Tolls/] — Care
[ Hospital [J Hospial E Lodgi:;g Rendered. [I] Tegatment for Black Lung
[ Officelciinic [ Officeictinic | [1 Meals —— O Not Black Lung Related
0O teb 0 Led 0O other [1 Determine, Test for Black Lung
O Home [1 Home (Spacify) Diagnosis
e. Medical facility name and address —
g. Private Auto Only (Signature of Physician)
Miles traveled
Total $ (Date Care Rendered)
6a, Date of Travel. f Total expefissicost DOL USE ONLY FOR BLACK LUNG USE ONLY
. ) TOS/Procedure®Code | h To be completed by Physician
b [J One-way 0 Round Trip H g:;l; _ 3 (Mark one box only)
rain
- : Care
¢. Travel From: :
s Cee | O e 2 I
A
[ officerclinic [ Officerclinic Meals ' L1 Not Biack Lung Refated
O Lab [ tab 0 other o : O oetermine, Test for Black Lung
O Home 0 Home (Speciff) 1agnos
e. Medical facility name and address
] mgmte Auit:dOnly (Stgnature of Physician)
= = iviies trave
L 2 i — Total $ {Date Care Rendered)
7a. Date of Travel: 4 f_ Total expense/cost DOL USEONLY FOR BLACK LUNG USE ONLY
h. To be completed by Physician
] D Taxi § TOS/Procedure Code
b. [J Oneway O Rofind Trip O Baxs'lT Y $ (Mark one box only)
us/Train
p - Care
LT I From: d. Travel To:
e . &R.° O ToisPrg . Rendered [ Treatment for Black Lung
O tospia L) Hospita Ll Looging [J Not Black Lung Related
B officesclinic office/dlinic | [] Mmeals g
[J Determine, Test for Black Lung
[ vev Lab I other o
[0 “Home [ Home (Specify) Diagnosis
@, Medical facility nare and address
9_Private Auto Only {Signature of Physician)
Miles traveled e
Total $ {Date Care Rendered)

8. Payee’s Certification: | hereby certify that the information given by me on and in connection with this form 1s true and correct to the best of
my.knowiedge and belief | am aware that any person who knowingly makes any false statement or misrepresentation to obtamn reimbursement

from OWCP is subject to civil penalties and/or cnminal prosecution

Claimant's/Payee's Signature Date
Form OWCP-857
Rev. Aug 2003
EEOICPA Tr. No. 13-02 Exhibit 2

January 2013
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Notice Regarding Home Health Services

As a beneficiary under the Energy Employees Occupational Illness
Compensation Program Act (EEOICPA), you are eligible for those
services, appliances, and supplies prescribed or recommendeddby
a qualified physician, which are likely to cure, give relief to,
or reduce the degree or the period of the accepted illness,.

Home health care is one of the many medical benefitsdyou may
receive for an accepted illness under the EEOICPA.{ Homefhealth
care includes both in-home skilled nursing care, and the
services of a home health aide to assist you withhactivitiegs of
daily living, related to your accepted condigion(s).) Examples
of these daily activities include assistance with mobility
around the house, dressing, feeding and f0od preparation, and
accompanying you to medical appointments.

It is important for you to be well informéd about your EEOICPA
benefits as they relate to home health caxre services. This
begins with an explanation of the benefits you are entitled to,
and the information you and yourx dec¢tor will be asked to provide
before home health care can_be, approved.

e A request for home dhealth care must be submitted to the
District Office servieifilg your claim. Your claim number
should be clearly notedyon any request. There are no
restrictions ©On whefyy you ean apply for home health care
once a work-relatéd illmess is accepted in your claim;
however, gérvices aredauthorized based upon the
presentdtion |0of medical evidence from your treating
physician confirming the need for care due to an accepted
illnéss.

e dritten‘authorization for home health care must be obtained
prior to |any service provider entering your residence to
conduct Services in connection with the accepted work-
related illness, except in certain emergency situations.

e When you initially request home health care, the physician
treating you for a work-related illness accepted in your
claim will be asked to supply a written explanation of the
care you require, called a Plan of Care. This plan of care
must explain the need for in-home health care as it relates
to the accepted illness (es) in your claim. Your physician
is to clearly specify the level of care required (skilled

EEOICPA Tr. No. 13-02 Exhibit 2
January 2013 Page 7 of 8
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nursing care, home health aide, etc.); the frequency of
care required (i.e., number of hours per day or week for
each type of care); and the time period for which you will
require in-home care. Medical evidence presented by a
physician who has not personally treated your accepted
work-related illness, or who is otherwise unfamiliaf with
your treatment needs, is of reduced probative value in
assessing home health care requests.

e Once approval is granted for home health care, “yod are free
to choose from any licensed medical provideé¥pef the '
services you require, as long as the provider ‘is enxolled
with the Division of Energy Employees Oc¢cupational Illness
Compensation (DEEOIC). Moreover, yolr are)free to change
providers at any time. The DEEOIC{neither endérses nor
sponsors any home health care providen;, or any other entity
providing medical services.

e Approval for home health cdre isgxantéd for up to six-
month periods and must be renewed with the submission of
updated medical informatien from your treating physician.
Changes to an approved level ofghome health care must be
requested in writing andmust be accompanied by medical
documentation from your{treating physician explaining the
basis for any adteration in your current plan of care.

e The DEEOIC may cohduct meviews of home health care
authorizatfions using afiedical consultants, field nurses, or
other forms of ingquiry with your treating physician at any
given time.

As with all forms, of health care, you play an important role in
detemmining the appropriate level of care and the types of
services being provided to you. If you have questions regarding
home) health care, direct your concerns to the District Office
servicing your claim.

EEOICPA Tr. No. 13-02 Exhibit 2
January 2013 Page 8 of 8
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SAMPLE REMAND ORDER COVER LETTER

Date

Claimant Name Last 4 Digits of Fil€e Number:
Address

Dear Claimant:

Enclosed please find the Remand Order conce¥rning yourclaim for
compensation under the Energy Employees O€cupational Illness
Compensation Program Act.

Please note that the remand order ig dire€ted t© the EEOICP
district office. Unless you are contacted bysthat office for
additional information, you aregnmet required to take any action
at this time. I regret any imconvenience caused to you by this
remand. '

Your file is being retuxfied to:

U.S. Department of Labor, DEEOIC
XXXXX District Offilce

Address

City, State Zip

Future corréspondence, dnquiries, or telephone calls may be directed
to the digtrict/office. Thank you for your cooperation.

Sincerely,
Heaxing Representative

Final Adjudication Branch

EEOICPA Tr. No. 13-02 Exhibit 3
January 2013 Page 1 of 4



FEDERAL (EEOICPA) PROCEDURE MANUAL Chapter 2-1800

Part 2 - Claims _ FAB Decisions
EMPLOYEE: [Employee’s Name]

CLATIMANT: [Claimant’s Name]

FILE NUMBER: [Last 4 digits of file #]

DOCKET NUMBER: [Docket Number]

DECISION DATE: [Decision Date]

REMAND ORDER

This order of the Final Adjudication Branc¢h (FAB) concerns your
claim for benefits under the Energy Empdoyees,Occupational
Illness Compensation Program Acktgof 2000, as amended (EEOICPA
or the Act), 42 U.S.C. § 7384/ /et seqg. Your case is remanded to
the EEOICP district office for comSideration of the new medical
evidence received that established a c¢ancer diagnosis.

On November 9, 2005, you filed a claim for survivor benefits
under the Act, based upon the claim that the employee
contracted skin carncer, seizures and heart problems while
employed at the Iowa Oxdnance Plant. You submitted no medical
evidence to establish that the employee was diagnosed with
cancer.

On May 164 2006, the ‘district office issued a recommended
decision concluding that there was insufficient evidence to
establish an occupational illness under Part B of the Act and
that thereywas dinsufficient evidence to establish a covered
ildlness under Part E of the Act. Therefore, it was recommended
that| your claim for survivor benefits under the Act be denied.
On May 30,2006, you filed objections to the recommended
deeision and requested a hearing.

On August 18, 2006, a hearing was conducted on your objections.
Aty and subsequent to, the hearing, you submitted additional
medical evidence. The medical records, specifically a
pathology report of November 12, 2001, support a finding that
the employee was diagnosed with basal cell carcinoma, i.e. skin
cancer. This new evidence is sufficient to warrant further
development of the claim.

EEOICPA Tr. No. 13-02 Exhibit 3
January 2013 Page 2 of 4
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Pursuant to 20 C.F.R. § 30.317: “At any time before issuance of
its final decision, the FAB may . . . return the claim to the

district office for further development and/or issuance of a new
recommended decision without issuing a final decision, whe
or not requested to do so by the claimant.” Therefore,
16, 2006 recommended decision is vacated and the case
returned to the EEOICP district office for further ve
and issuance of a new recommended decision.

Washington, DC

Hearing Representative
Final Adjudication Branch

EEOICPA Tr. No. 13-02 Exhibit 3
January 2013 Page 3 of 4
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CERTIFICATE OF SERVICE

I hereby certify that on , a copy of the Remand Order
was sent by regular mail to the following:

<
©
&

Claimant Name
Claimant Address

Hearing Representative
Final Adjudication Branch

EEOICPA Tr. No. 13-02 Exhibit 3
January 2013 Page 4 of 4



FEDERAL (EEOICPA) PROCEDURE MANUAL Chapter 2-1800

Part 2 - Claims FAB Decisions

Sample Denial of Reconsideration Request (No New Evidence or
Argument Submitted)

EMPLOYEE:

[Employee’s Namel]
CLAIMANT: [Claimant’s Name]
FILE NUMBER: [Last 4 digits of file #]
DOCKET NUMBER: [Docket Number]
DECISION DATE: [Decision Date]

NOTICE OF DENIAL OF REQUEST FOR RECONSIDERATION

This is in response to your letter of “January 29, 2011
requesting reconsideration of the _danuary 12, 2011 Final
Decision of the Final Adjudicati©n Branch  (EAB). For the reasons
set forth below, your request for reconsideration is denied.

The January 12, 2011 FinaldDecision,found that your lung cancer
was “not at least as likgly as/ not” related to your employment
at the Pinellas Plant. It was{on this basis that your Part B
claim was denied unde¥ the Energy Employees Occupational Illness
Compensation Program Act,(EEOICPA). Further, the final decision
was based on the évidence of file, which included the dose
reconstruction reportqy yourdletters of objection, the hearing
transcript and comments, you submitted regarding the hearing
transcript.

As you have, not submitted any new argument or evidence which
justifies reeonsideration of the January 12, 2011 final
decision, I must deny your request. Accordingly, the decision of
the FAB\denying your Part B claim is final on the date of
issuance of this denial of your request for reconsideration. 20
C.F.Ram8§ 30.319(c) (2).

Washington, D.C.

Hearing Representative
Final Adjudication Branch

EEOICPA Tr. No. 13-02 Exhibit 4
January 2013
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Sample Denial of Reconsideration Request (New Evidence and/or
New Argument Submitted)

EMPLOYEE: [Employee’s Namel]
CLAIMANT: [Claimant’s Namel

FILE NUMBER: [Last 4 digits of file i]
DOCKET NUMBER: [Docket Number]

DECISION DATE: [Decision Datel]

NOTICE OF DENIAL OF REQUEST FOR RECONSIDERATION

This is a response to your request forreconsideration of the
July 1, 2011 final decision of gthe Final Adjudication Branch
(FAB) under the Energy Employees O¢cupational Illness
Compensation Program Act (EEOICPA ox' Act) which denied your Part
E claim for sleep apnea consequential /to sarcoidosis. The FAB
received your request andddetermined hat it was timely filed.
20 C.F.R. § 30.319 (2011) ., On August 15, 2011, the FAB
acknowledged receipt  of), your ¥equest for reconsideration.
However, the evidencé of ‘record shows that, to date, you have
not submitted any additienal“evidence.

In your requestfor ¥econsideration, you stated, “The opinion of
Dr. Smith andf the  Contracdt Medical Consultant (CMC) conflicted,
which woulddrequire that the matter be sent to a third physician
for a referee, opinion, and it was an error not to do so.” The
Federal (BEEOICPA) Procedure Manual Chapter 2-0800.13 provides
guidance when making a determination as to when a claim is to be
referred for a\referee opinion:

In moestdinstances, careful weighing of the medical evidence
should allow for resolution of the issues without having to
resort to a referee or "impartial" specialist. However,
where the weight of medical evidence is divided equally
between the opinion of the treating doctor and that of the
second opinion physician, a referee opinion must be
obtained...a conflict of medical opinion must actually
exist as determined by weighing the medical evidence. The
CE must decide the relative value of opposing opinions in

EEOICPA Tr. No. 13-02 Exhibit 5
January 2013 Page 1 of 4
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the medical record by considering all factors, to include
each physician’s specialty and qualifications, completeness
and comprehensiveness of evaluations and rationale, and
consistency of opinions.

The FAB weighed the medical evidence and determined <&£hat the
conflicting medical opinions were not of equal weight. In, such
cases, a referee specialist examination is not neces$ary. I have
reviewed the evidence of record, including the CMC report ‘and
the medical evidence you have submitted and the opinion of,Dr.
Smith. I have determined that the report of,the CMC 4ds of
greater weight and probative value because DBr. Smith  failed to
provide a complete and comprehensive medical reporxrt. "The FAB
noted that the district office requestedgsuch, a report; however
none was provided. Accordingly, the EAB gave hconsideration to
the relative wvalue of the oppoSing Jopinions, including
considering the rationale and consistency of the respective
opinions, and determined the CMC’'sgrepoxt shodld be granted more
weight.

Additionally, in your request for reconsideration you stated,
“The treating physician who ‘examined dand treated the claimant
was not given proper wWweight! over "a CMC who never saw the
claimant.” According to), the  EEOICPA Procedure Manual, in
evaluating the merits of medical reports, greater value 1is
assigned to a wedl-rationalized opinion which is based on
complete factual @nd médical "information over an opinion based
on incomplete, _subjective f/or inaccurate information. The FAB
notes that Dr4 Smith ‘statéd in his report that he “believed your
sleep apnead was indirectly related to your lung disease.” Dr.
Smith continued,/ "I do not have any concrete evidence to prove
this, but it 1s my opinion.” As such, Dr. Smith’s opinion is not
based on gcomplete factual and medical information, but is
instéad subjective. In contrast, the opinion of the CMC was
found to be well-rationalized, supported by the medical evidence
in this "casedand cites recent scientific and medical literature
in support of his conclusion. Further, the EEOICPA Procedure
Mafiual outlines that the opinion of an expert in the relevant
medicald field is to be granted greater wvalue. Dr. Smith is a
geneéral practitioner specializing in geriatric medicine. The CMC
is an expert in occupational medicine.

Your request for reconsideration goes on to object to the
handling of your claim by the Hearing Representative (HR). You
state that the HR “applied the wrong standard of proof by a

EEOICPA Tr. No. 13-02 Exhibit 5
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preponderance of evidence instead of the at least as likely as
not standard in the Conclusions of Law.” The Regulations at 20
C.F.R. § 30.111(a) state that the claimant bears the burden of
proving, by a preponderance of evidence, the existence of all
criteria necessary to establish eligibility under the EEOIGPA.
To establish eligibility for a consequential condition under
Part E, you must prove by preponderance of the evidence that the
diagnosed illness, in this case sleep apnea, occurredfas a
result of an accepted illness. This is established by a fOlly-
rationalized medical report by a physician which shows he
relationship between the claimed consequential condition and the
accepted illness. The “at least as likely as mot” "standaxd cited
in your request only pertains to causation determinations for
primary illnesses, which is not at issue in your claim for a
consequential illness.

Finally, the request for reconsideration ménewed your previous
objections to the June 9, 2010 recommended decdsion of the
Denver district office. These objections were previously
considered by the FAB and were addressed)in‘the July 1, 2011
final decision.

The EEOICPA is administeped acgording to the Act itself, 42
U.S.C. § 7384, et seq., the associated Code of Federal
Regulations, 20 C.F.R&4 "Part 30, Bulletins, Circulars and the
Federal EEOICPA Proc¢edure Manual. The FAB has thoroughly
reviewed your case€ filefdand finds that your claim has been
properly adjudicatedjhaccording to the Act and its associated
regulations, poOlicies andprocedures.

The Federal (EEOZICPA) Procedure Manual Chapter 2-1800 provides
that a timely reguest for reconsideration may be denied if it
does not contain sufficient probative evidence or substantiated
argument thatidirectly contradicts a material finding of fact or
conclusion of law set forth in the final decision. You have not
submittedya néw argument or evidence that directly contradicts
the cenclusions reached in the July 1, 2011 final decision. As
such, your request for consideration is denied. The denial of
your Parxrt E claim for sleep apnea is final on the date of

EEOICPA Tr. No. 13-02 Exhibit 5
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issuance of this denial of your request for reconsideration. 20
C.F.R. § 30.319(c).

Denver, Colorado

Hearing Representative
Final Adjudication Br

S
.
Q/@

EEOICPA Tr. No. 13-02 Exhibit 5
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SAMPLE COVER LETTER, ALTERNATIVE FILING - DENIAL

Dear Claimant Name:

Enclosed please find the Notice of Final Decision which denfies
your claim for compensation and benefits under the Energy
Employees’ Occupational Illness Compensation Program Agt
(EEOICPA) . If you disagree with this decision, you mé@y request
reconsideration. Such a request must be in writingfand mi@st be
made within 30 days of the date of issuance of this decdsion,
It must clearly state the grounds upon which reconsideration is
being requested. 1In order to ensure that youdreceive an
independent evaluation of the evidence, your request for
reconsideration will be reviewed by a different Final
Adjudication Branch hearing representatise than)that{ who issued
the final decision. Your request for gecongideration should be
sent to:

U.S. Department of Labor
DEEOIC

Final Adjudication Branch
Attn: FAB OPS

P. 0. Box XXX

CITY, STATE ZIP CODE

If your claim was denied because you have not established
covered employment or adcovered illness and you have new
evidence of either covered employment or a covered illness, you
may request agreopening off your claim. If your claim was denied
because a caficer was not causally related to work-related
exposure to ¥adiadtion and you can identify either a change in
the probability of causation guidelines, a change in the dose
reconstruction methods or an addition of a class of employees to
the Special ExXposure Cohort, you may also request a reopening of
your claim.

Thesegrequests to reopen your claim must be in writing and be
sent, along with your supporting information, to the following
addresss

U.S. Department of Labor
DEEOIC, DISTRICT DIRECTOR
P.O. BOX XXX

CITY, STATE ZIP CODE

EEOICPA Tr. No. 13-02 Exhibit 6
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While you do not meet the statutory definition of an eligible
survivor as set out under Part E of the EEOICPA, you may seek an
alternative filing review pursuant to 42 U.S.C. § 7385s-4(d).
You may request such a review by writing to:

U.S. Department of Labor
DEEOIC, DISTRICT DIRECTOR
ADDRESS

Alternative filing reviews can also be conducted by thefdistxnict
office upon request. In these reviews, the distrxict office will
assess a facility where alleged employment and exposure took
place and render a determination as to potemtial causation.
Should you wish to receive this type of review; the district
office will provide you with a determination. “Pleagée note,
however, that such a determination dog§ notchangefl your
eligibility for benefits or establish“causation _ under the Act,
and is not subject to further ageney,or judicial review.

Please be advised that the final degcdsion on your claim may be
posted on the agency’s website if"it contains significant
findings of fact or conclugions) of lawgthat might be of
interest to the public. Jf it/is posted, your final decision
will not contain your file, number,imor will it identify you or
your family members by name.

Except as provided_above, all future correspondence, inquiries
or telephone calls should be directed to the district office.
Thank you forgyour)cooperdtion.

Sincerely,

Hearing)Representative

Enc: Notice of Final Decision

EEOICPA Tr. No. 13-02 Exhibit 6
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