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INTRODUCTION

The Energy Employees Occupational Illness Compensation Program Act (EEOICPA or Act) was
enacted in October 2000. Part B of the EEOICPA, effective on July 31, 2001, compensates
current or former employees (or their survivors) of the Department of Energy (DOE), its
predecessor agencies, and certain of its vendors, contractors and subcontractors, who were
diagnosed with a radiogenic cancer, chronic beryllium disease (CBD), beryllium sensitivity, or
chronic silicosis, as a result of exposure to radiation, beryllium, or silica while employed at
covered facilities. The EEOICPA also provides compensation to individuals (or.their eligible
survivors) awarded benefits by the Department of Justice (DOJ) under Section’S of the Radiation
Exposure Compensation Act (RECA). Part E of the EEOICPA (enacted Ogctober 285 2004)
compensates DOE contractor and subcontractor employees, eligible survivors.of such
employees, and uranium miners, millers, and ore transporters as defined:by RECA Section 5, for
any occupational illnesses that are causally linked to toxic exposurés in the DOE ormining work
environment.

The following Procedure Manual (PM) is designed to provide an overview of the Division of
Energy Employees Occupational Illness Compensationd{DEEOIC) program and guidance
regarding the general policies and procedures used by DEEOIC claimsstaff in the processing
and adjudication of claims. The PM is supplemented:by EEOICPABulletins and Circulars and
is updated periodically.
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CHAPTER 1 - DEFINITIONS

1. Purpose and Scope. The purpose of this chapter is to define the most commonly used
terms in the administration of the EEOICPA. The chapter also identifies the abbreviations and
acronyms for those terms (Exhibit 1-1) and provides a listing of the forms used in the program
(Exhibit 1-2).

2. Definitions. This section defines the principal terms used in the Federal EEQICPA PM.

a. Act or EEOICPA means the Energy Employees Occupational liness
Compensation Program Act of 2000, as amended, 42 U.S.C«§ 7384 et seq.

b. Atomic Weapon means any device utilizing atomic energy, exclusive of the
means for transporting or propelling the device (whére such'means is.a separable
and divisible part of the device), the principal purpose of which is for use as, or
for development of, a weapon, a weapon protetype, or.a weapon test device.

c. Atomic Weapons Employee means:

(1) An individual employed byanAtomic. Weapons Employer (AWE) during
a period when the employer was processing or producing, for the use by
the United States, material that emitted radiation and was used in the
production of an atemic weapon, excluding uranium mining and milling;
or

(2) An individual employed:

(a) At a facility that the National Institute for Occupational Safety and
Health (NIOSH), in its report dated February 2002 and titled
“Report.on Residual Radioactive and Beryllium Contamination at
AWE®Facilities and Beryllium Vendor Facilities,” or any update,
indicated had a potential for significant residual contamination
outside of the period described in subparagraph (1) of this
definition;

(b) By an AWE or subsequent owner or operator of a facility
referenced in subparagraph (a) of this definition; and

(©) During a period reported by NIOSH, in its report dated February
2002 and titled “Report on Residual Radioactive and Beryllium
Contamination at AWE Facilities and Beryllium Vendor
Facilities,” or any update to that report, to have a potential for
significant residual radioactive contamination. This will be
identified on the DOE facility database as the “residual
contamination” period.

(d) AWE means any entity, other than the United States, that:
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(1) Processed or produced, for use by the United States,
material that emitted radiation and was used in the
production of an atomic weapon, excluding uranium
mining and milling; and

(i1) The Secretary of Energy has designated as an AWE for
purposes of the Act.

AWE Facility means a facility, owned by an AWE, that is or wasused toprocess
or produce, for use by the United States, material that emitted radiation and was
used in the production of an atomic weapon, excluding uranitm mining or
milling.

Attorney General means the Attorney General of the United States or.the United
States DOJ.

Average Annual Wage (AAW) means fourtimes the averagequarterly wages of a
covered Part E employee for the 12 quarters precéding the quarter during which
the employee first experienced wage-loss dueto exposure to a toxic substance at a
DOE facility or RECA section 5 facility, excluding any quarters during which the
employee was unemployed.

Being “retired” is not equivalent to being “unemployed”; therefore, quarters
during which an employee had no wagesbecause of retirement will be included in
the AAW calculation.

Benefit or Compensation means the money the United States Department of
Labor (DOE) pays toror on behalf of either a covered employee under Part B, or a
covered DOE contractor employee under Part E, from the Energy Employees
Occupational Tllness Compensation Fund. These terms may also include any
othér amount paid out of the Fund for medical benefits including but not limited
to medical treatment, monitoring, examinations, services, appliances and supplies.

Beryllium Sensitization or Sensitivity means that the individual is sensitized to
beryllium as demonstrated by any of the following:

(1) An abnormal beryllium lymphocyte proliferation test (BeLPT) or an
abnormal lymphocyte transformation test (BeLTT) on either blood or lung
lavage cells as interpreted by a medical doctor, for Part B and Part E
claims;

(2) A positive physician panel determination as specified in section 7385s-
4(b), for Part E claims only; or

3) A determination that it is at least as likely as not that exposure to
beryllium at a DOE facility or a RECA section 5 facility was a significant
factor in aggravating, contributing to, or causing the beryllium
sensitization or sensitivity; and it is at least as likely as not that the
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exposure to beryllium was related to employment at a DOE facility or a
RECA section 5 facility as specified in sections 7385s-4(c) and 7385s-
5(a), for Part E claims only.

Beryllium Vendor means any of the corporations and named predecessor
corporations designated as beryllium vendors in section 73841(6)(A)-(I) of the
EEOICPA, or their corporate successors; and also those facilities designated as
beryllium vendors in the list published in the Federal Register by thedDOE.

Bioassay means the determination of the kind, quantity, concentration, or the
location of radioactive material in the human body, whetherby direct
measurement or by analysis and the evaluation of radioactive matetial excreted,
eliminated, or removed from the body.

Central Mail Room (CMR) is a centralized mail processing facility operated by
contractor staff who are responsible for scanning and creating an electronic image
of incoming hardcopy documentation. Onge the CMR staff has imaged a paper
document, he or she classifies the document based on a list of pre-chosen “index”
categories. The CMR staff person then upleads the document into the OWCP
Imaging System (OIS) and assignsrit to the associated case file record.

Chronic silicosis means a non-malignant lung disease as demonstrated by any of
the following:

(1) The initial oc¢cupational exposure to silica dust preceded the onset of
silicosis by atleast10 years and a written diagnosis of silicosis is made by
a medical doctorand is accompanied by:

(a) A.chest radiograph, interpreted by an individual certified by the
NIOSH as a B reader, classifying the existence of pneumoconiosis
of category 1/0 or higher;

(b) Results from a computer assisted tomography or other imaging
technique that are consistent with silicosis; or

(c) Lung biopsy findings consistent with silicosis.
This evidence holds true for Part B and Part E claims;

(2) A positive physician panel determination as specified in section 7385s-
4(b), for Part E claims only; or

3) A determination that it is at least as likely as not that exposure to silica at a
DOE facility or a RECA section 5 facility was a significant factor in
aggravating, contributing to, or causing the chronic silicosis; and it is at
least as likely as not that the exposure to silica was related to employment
at a DOE facility or a RECA section 5 facility as specified in sections
7385s-4(c) and 7385s-5(a), for Part E claims only.
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Claim means a written assertion to the OWCP of an individual’s entitlement to
benefits under the EEOICPA, submitted in a manner authorized by the Act.

Claimant means an individual claiming compensation under the Act.

Compensation Fund or Fund means the fund established on the books of the
Department of the Treasury for payment of benefits and compensation under
EEOICPA.

Consequential Injury is any injury, illness, or impairment by a covered employee
as a result of an occupational illness, or sustained by a coveréd DOE €ontractor
employee as a result of a covered illness.

Contemporaneous Record means any document created at or around the time of
the event that is recorded in the document.

A Contract Medical Consultant (CMC) is a‘contracted physician who conducts a
review of case records to render opinions on medical questions.

Coordination of Benefits with State'Werkers’ Compensation (SWC) is to be
determined when a claimant has received benefitsffrom a SWC program for the
same covered illness (es) to which heor she is to be awarded compensation under
Part E, resulting in a possible reduction in the Part E award.

Covered Child means, underPart E, a biological child, a stepchild who lived in a
recognized parent-child relationship, or a legally adopted child of a covered DOE
contractor employee, who at the time of the employee’s death:

(1) Had not attained the age of 18 years;

(2) Had not attained the age of 23 years and was a full-time student who had
been continuously enrolled as a full-time student in one or more
educational institutions since attaining the age of 18 years; or

3) Had been incapable of self-support at any age.
This term should only be used in reference to claims under Part E.

Covered DOE Contractor Employee means, under Part E, a DOE contractor or
subcontractor employee, or a RECA section 5 uranium worker who has been
determined by OWCP to have contracted a covered illness through exposure to a
toxic substance at a DOE facility or a RECA section 5 facility, as appropriate.
This term should only be used in reference to claims under Part E.

Covered Employee means, under Part B, a covered beryllium employee, a
covered employee with cancer, a covered employee with chronic silicosis, or a
covered uranium employee. This term should only be used in reference to claims
under Part B.
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Covered Illness means, under Part E, an illness or death resulting from exposure
to a toxic substance from employment at a DOE facility or a RECA section 5
facility. This term should only be used in reference to claims under Part E.

Covered Uranium Employee means, under Part B, an individual who has been
determined by the DOJ to be entitled to an award under section 5 of RECA,
whether or not the individual was the employee or the deceased employee’s
survivor.

Department means the United States Department of Labor (DOL).

Department of Energy (DOE) includes the predecessor agencies of the DOE, such
as the Atomic Energy Commission (AEC) and the Manhattan Engineer District.

DOE Contractor Employee means any of the following:

(1) An individual who is or was in residence at a DOE facility as a researcher
for one or more periods aggregating at least 24 months; or

(2) An individual who is or was'employed.at a DOE facility by:

(a) An entity that contracteéd with the DOE to provide management
and operation, management and integration, or environmental
remediation at the facility;or

(b)  A.contractet or subcontractor that provided services, including
construction and maintenance, at the facility.

DOE Facility means any building, structure, or premise, including the grounds
upon.which such building, structure, or premise is located:

(1) In‘fwhich operations are, or have been, conducted by, or on behalf of, the
DOE (except for buildings, structures, premises, grounds, or operations
covered by Executive Order 12344, dated February 1, 1982, pertaining to
the'Naval Nuclear Propulsion Program); and

(2) With regard to which the DOE has or had:
(a) A proprietary interest; or

(b) Entered into a contract with an entity to provide management and
operation, management and integration, environmental remediation
services, construction, or maintenance services.

Disability means that OWCP has determined entitlement to payment of Part B
benefits for the covered occupational illness of CBD, cancer or chronic silicosis.
This term should only be used in reference to a claimant entitled to benefits under
Part B.
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Dose Reconstruction (DR) is used to estimate the radiation doses to which
individual workers or groups of workers have been exposed, particularly when
radiation monitoring is unavailable, incomplete, or of poor quality. These
methods are applied to translate exposure to radiation into quantified radiation
doses at the specific organs or tissues relevant to the types of cancer occurring
among the workers.

Durable Medical Equipment (DME) means the appliances that a qualified
physician prescribes or recommends for a covered occupational illness ora
covered illness which OWCP considers necessary to treat the illness. Examples
of DMEs include walkers, wheelchairs, or hospital beds.

Equivalent Dose means the absorbed dose in a tissue orergan multipliedby a
radiation weighting factor to account for differences’in the effectiveness of the
radiation in inducing cancer.

External Dose means the portion of the equivalent dose that is received from
radiation sources outside of the body.

Final Decision (FD). After reviewingall evidence of record and the
Recommended Decision (RD), the FAB issues @ FD, which is an independent
written decision addressing the appropriateness of the RD outcome, making
findings of fact and conclusions of law that degally support the decision.

The Freedom of Information/Act (FOIA) means the law that generally provides
for public access,to documents maintained by the government. It requires the
government torelease those documents upon request, unless the request or
documents fall within one of nine exceptions listed in the law.

The EOIA also requiresithe publication of indexes of specified agency documents
and records; provides time limitations for responding to requests; establishes a
system of penalties for non-compliance with the time limitations; requires
identification of persons responsible for granting or denying requests; provides for
court review of denials, including classified materials; and provides for the
levying of charges for searching and copying requested materials.

Gaseous Diffusion means a uranium enrichment process based on the difference
in rates at which uranium isotopes in the form of gaseous uranium hexafluoride
diffuse through a porous barrier.

Impairment means a loss, loss of use, or derangement of any body part, organ
system or organ functionality as it affects the whole body, as a result of the
covered illness. An impairment rating is performed once the employee has
reached Maximum Medical Improvement (MMI) or is terminal This term should
only be used in reference to claims under Part E.
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Incapable of Self-Support means the inability to obtain or retain employment, or
engage in self-employment that provides a sustained living wage as a
consequence of a physical or mental condition, illness or disease.

Internal Dose means the portion of the equivalent dose that is received from
radioactive materials taken into the body.

Mail and File (M&F) Staff are responsible for maintaining paper case files located
at the DO and FAB. They are also responsible for assisting with the physical
movement of case files within the DO or FAB, including taking receipt of
incoming files or transferring files to other district or FAB offices.

Maximum Medical Improvement (MMI) is when the covered illness is stabilized
and is unlikely to improve with or without additional medical treatment.

Occupational Illness means, under Part B, a covered beryllium illness, cancer
sustained in the performance of duty, specified cancer, ¢hronic silicosis, or an
illness for which DOJ has awarded compensation under section 5 of RECA. This
term should only be used in reference to aniindividual(s) entitled to benefits under
Part B.

Offset is a reduction of the claimant’s'benefits under the Act. This is required if
any person receives fundspursuant to a final judgment or settlement for the same
accepted exposure thatded to the accepted covered illness. Benefits that are
excluded from an offset include:

(1) Workers” compensation benefits;
(2) Insurancepolicies; and

(3) A claim for loss of consortium filed by an individual other than the
covered Part B or Part E employee.

OWCP Medical Fee Schedule is a schedule of maximum allowable fees as
determined by OWCP for the payment of medical and other health services
furnished by physicians, hospitals, and other providers for an accepted
occupational illness(es) and an accepted covered illness(es). The payment of fee
for such service shall not exceed the maximum allowable charge with the
exception of the following:

(1) Does not apply to charges for services provided in nursing homes; this
does not include those charges for treatment furnished by a physician or
other medical professionals in a nursing home; or

(2) Does not apply to charges for appliances, supplies, services or treatment

furnished by medical facilities of the U.S. Public Health Service or the
Departments of the Army, Navy, Air Force and Veterans Affairs.
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Physician means surgeons, podiatrists, dentists, clinical psychologists,
optometrists, chiropractors, and osteopathic practitioners within the scope of their
practice as defined by state law.

The term "physician" includes chiropractors only to the extent that their
reimbursable services are limited to treatment consisting of manual manipulation
of the spine to correct a subluxation as demonstrated by x-ray to exist.

The Privacy Act means the statute governing a citizen’s right to cenfidentiality of
personal information, including financial and medical history, in records filed in a
system of records under the individual’s own name. This law sets forth the
government’s responsibility to properly maintain and restrict aecess to these
records.

Probability of Causation (PoC) means the probability or likelihood that a cancer
was caused by radiation exposure incurred by covered employee in the
performance of duty. In statistical terms, itis the cancerriskattributable to
radiation exposure divided by the sum of the baseline cancer risk (the risk to the
general population) plus the cancer risk attributable to the radiation exposure.
Other terms for this concept include"assigned.share" and "attributable risk
percent."

Point of Contact (POC) means the individual or individuals serving within an
agency or department who act as coordinator for the activity.

Radiation means,ionizing radiation in the form of alpha particles, beta particles,
neutrons, gamma rays, X-rays, or accelerated ions or subatomic particles from
acceleratorsmachines:

Radiation Exposure Compensation Act (RECA) of 1990, as amended, 42 U.S.C. §
2210 (noteTE), 1s a federal statute implemented by DOJ that provides monetary
compensation to individuals who contracted certain cancers and a number of other
specified diseases as a result of defined on-site/downwind exposure to radiation
released during above-ground nuclear weapons tests or as a result of their
exposure to radiation during employment as uranium miners, millers, or ore
transporters.

(1) Section 4 of RECA provides benefits for individuals with cancer who
were either proximate to atomic tests at the Nevada Test Site
(downwinder) or participated at the site of an atmospheric atomic weapon
test (onsite participant).

(2) Section 5 of RECA provides benefits for individuals who have contracted
a covered illness through exposure to a toxic substance during covered
employment at a section 5 facility as a uranium miner, uranium mill
worker, or as a uranium ore transporter.
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Recommended Decision (RD). A RD is a written decision made by the CE
regarding the eligibility of a claimant to receive compensation benefits available
under the EEOICPA. As a recommendation, it does not represent the final
program determination on claim compensability. It is a preliminary determination
made by the CE that is subject to challenge by any claimant party to the decision.

Referee Opinion is an impartial physician review in cases where the weight of
medical evidence is equal between the opinion of the treating doctor and that of a
CMC or Second Opinion physician.

A Second Opinion Examination is a medical referral arranged by the DEEOIC
which requires an employee to undergo a physical examination. The results of
that examination, along with the physician’s review of pertinent medical
documentation, facilitate the production of a narrative medical.report.describing
the physician’s independent medical opinion.

Special Exposure Cohort (SEC) means the€lasses of employees designated by the
EEOICPA, or by the Secretary of Health'and Human Services (HHS), who when
diagnosed with a specified cancer receive aprésumption of causation that
employment at a covered facility caused the specified cancer, without the need of
a radiation dose reconstruction.

Specified Cancers. The following are specified cancers in accordance with 20
CFR § 30.5(gg):

(1) Leukemia. [Chronic lymphocytic leukemia (CLL) is excluded]. The
onset is to have oceurred at least two years after initial exposure at any
covered facility during a covered time period.

(2) Primary or Secondary Lung Cancer. [In situ lung cancer that is discovered
during or after a post-mortem exam is excluded.] The trachea and bronchi
are included as part of the lungs. Sarcoma of the lung is a lung cancer.
The pleura and lung are separate organs, so cancer of the pleura, such as
mesothelioma, is not a specified cancer.

3) Primary or Secondary Bone Cancer. This includes myelodysplastic
syndrome, myelofibrosis with myeloid metaplasia, essential
thrombocytosis or essential thrombocythemia, and primary polycythemia
vera [also called polycythemia rubra vera, P. vera, primary polycythemia,
proliferative polycythemia, spent-phase polycythemia, or primary
erythremia]. A diagnosis of polycythemia vera (and the listed a/k/a
nomenclature) is sufficient by itself to be classified as a malignancy of the
bone marrow. Leukocytosis and thrombocytosis are supplemental
descriptors of polycythemia vera. The bone type of solitary plasmacytoma
(a/k/a solitary myeloma) is a form of cancer consistent with bone cancer.
The soft tissue type of solitary plasmacytoma is not a type of bone cancer
or the specified cancer of multiple myeloma. (Note: Cancer of the hard
palate is not bone cancer.)
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(4)
©)

Primary or Secondary Renal Cancers.

Other Diseases. For the following diseases, onset
must have been at least five years after initial exposure at any covered
facility during a covered time period:

(a)

(b)

(©)

Multiple myeloma (a malignant tumor formed by the cells of the
bone marrow);

Lymphomas (other than Hodgkin’s disease). Waldenstrom’s
macroglobulinemia is considered to be a typeof non-Hodgkin's
lymphoma, when diagnosed by lymph node biopsys can be called
lymphoplasmacytoid lymphoma. (Note:lymphoma Waldenstrom
is used as a pseudonym for many othér disorders not included as a
specified cancer. The acceptance©f this condition as a specified
cancer is to be based on the ICD code presented in the medical
evidence or upon diagnostic‘clarification from@ physician).

Primary cancer of the:

(1) Thyroid;

(11) Male.or female breast;

(111) 4 Esophagus;

(iv)  Stomach;

(V) Pharynx — The pharynx has 3 parts - nasopharynx,
oropharynx and hypopharynx. (The oropharynx includes
the soft palate, the base of the tongue, and the tonsils);

(vi)  Small intestine;

(vil)  Pancreas;

(viii) Bile ducts (includes Ampulla of Vater, a/k/a
hepatopancreatic ampulla);

(ix)  Gallbladder;

(x) Salivary gland;

(xi)  Urinary bladder;

(xii)  Brain (malignancies only). The brain is the part of the

central nervous system (CNS) contained within the skull,
i.e., the intracranial part of the CNS consisting of the
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(d)

cerebrum, cerebellum, brain stem, and diencephalon. (The
intracranial endocrine glands and other parts of the CNS,
benign and borderline tumors of the brain, and borderline
astrocytoma are excluded);

(xiii) Colon (including the rectum);
(xiv) Ovary;
(xv)  Liver (except if cirrhosis or hepatitis B is‘indicated);

Carcinoid Tumors. These tumors are considered primary eancers of the
organs in which they are located. If the organ is-one on the specified
cancer list, the carcinoid tumor may be considered as aspecified cancer.
A Carcinoid tumor of the organs listed above may be considered as a
specified cancer.

Carcinoid syndrome and monoclonal gammopathies of undetermined
significance are not currently recognizeéd as malignant conditions.
Consequently, these conditions)should not be‘considered as cancers.

The specified diseases designated in this section mean the physiological
condition or conditiens that are recognized by the National Cancer
Institute (NCI).ander those names‘or nomenclature, or under any
previously aceepted or commonly used names or nomenclature. The
DEEOIC.will'consult with NCI only on issues pertaining to the name or
nomeng¢lature of'a disease diagnosed at an anatomic location for the
purpose of determining whether it constitutes a cancer.

Site Exposure Matrices{SEM) is a relational database which acts as a repository
of anformation related to toxic substances potentially present at covered DOE sites
and has information regarding site investigations and occupational exposure to
hazardous agents to assist in determining the existence of causal links between
covered.employment, exposure to toxic substances during such covered
employment, and the resultant illnesses arising out of such exposure.

Spouse of a covered employee or covered DOE contractor employee means a wife
ot husband of that employee who was married to that individual for at least one
year immediately before the death of that individual.

Survivor means:

(1)

)

For claims under Part B, a surviving spouse, child, parent, grandchild and
grandparent of a deceased covered employee; or

For claims under Part E, a surviving spouse and covered child of a
deceased covered DOE contractor employee.
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Time of injury means:

(1) In regard to a claim arising out of exposure to beryllium or silica, the last
date on which a covered Part B employee was exposed to such substance
in the performance of duty as specified in sections 7384n(a) or 7384r(c);
or

(2) In regard to a claim arising out of exposure to radiation underPart B, the
last date on which a covered Part B employee was exposedito radiation in
the performance of duty as specified in section 7384n(b); or

In the case of a member of the SEC under Part B, the last date on which
the member of the SEC was employed at the DOE facility or the AWE
facility at which the member was exposed to‘radiation; or

3) In regard to a claim arising out of expesure to'a toxic substance under Part
E, the last date on which a covered Part E employee was employed at the
DOE facility or RECA section 5facility,@s appropriate, at which the
exposure took place.

Toxic substance means any material that has the potential to cause illness or death
because of its radioactive, chemical,.or biological nature.

Uncertainty Distributiofi is a statistical terin meaning a range of discrete or
continuous values artayed around a central estimate, where each value is assigned
a probability of being correct.

Wage-Lossds basedn the number of calendar years that the covered DOE
contractor employee was unable to work or sustained a reduction in wages as a
result.of the covered illness. Wage-loss compensation is payable for the years of
lost wages occurringprior to the covered DOE contractor employee’s normal
Social Security retirement age, as determined by his or her date of birth. This
term should only be used in reference to claims under Part E.

Workday means a single work shift, whether or not it occurred on more than one
calendar day.

Worst-Case Assumption is a term used to describe a type of assumption used in
certain instances for certain dose reconstructions. It assigns the highest
reasonably possible value to a radiation dose of a covered employee based on
reliable science, documented experience, and relevant data
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CHAPTER 2 - THE EEOICPA

1. Purpose and Scope. This chapter provides an overview of the EEOICPA program and
the structure of the DEEOIC. It also addresses the relationships between DEEOIC and OWCP,
the various components of the DEEOIC, and training for DEEOIC employees.

2. The EEOICPA. The EEOICPA, as amended, 42 U.S.C. § 7384 et seq., was enacted as
Title XXXVI of the Floyd D. Spence National Defense Authorization Act for Fiscal{Year 2001,
Public Law 106-398. The Act originally had two parts, Part B and Part D. On Oetober 28, 2004,
the President signed into law an amendment that repealed Part D of the EEOICPA and created a
new program called Part E.

a. Part B. The purpose of Part B is to provide a lump-sumspayment of $150,000 and
medical benefits as compensation to covered employees suffering from
occupational illnesses incurred as a result of their'exposure to radiation,
beryllium, or silica while in the performance of duty for the DOE and certain of
its vendors, contractors and subcontractors:

The legislation also provides for the payment.of compensation to certain survivors
of these covered employees, as well'as)for payment of a smaller lump-sum of
$50,000 to individuals or their survivors who were determined to be eligible for
compensation under Section 5 0f RECA. Compensation for individuals with
beryllium sensitivity is limited to medical monitoring and medical benefits.

b. Part E. The purposeof Part E 1s to provide variable amounts of compensation to
DOE contractor employees or to their survivor(s) where it is at least as likely as
not that exposure to a toxie substance while employed at a covered facility was a
significant factor indggravating, contributing to or causing the employee’s illness
or death. Variable amounts of compensation up to an aggregate total of $250,000
(for thecemployee and any survivors) are determined based on causation, wage-
loss, and impairments

3. Organization.This paragraph describes the structure and authority of the National and
District Offices(DOs)., OWCP has six divisions, of which DEEOIC is one. The others are the
Division of Federal Employees’ Compensation (DFEC); the Division of Longshore and Harbor
Workers' Compensation (DLHWC); the Division of Coal Mine Workers' Compensation
(BEMWCQC); the Division of Administration and Operations, and the Division of Financial
Administration:

a. District Offices (DO). DEEOIC has four DOs, which are located in Cleveland,
Ohio; Denver, Colorado; Jacksonville, Florida; and Seattle, Washington. Each
DO is managed by a District Director (DD), who reports to the National
Administrator of Field Operations. Exhibit 2-1 contains a list of addresses,
telephone numbers, and fax numbers for the DOs.)

4. Responsibilities. This paragraph describes the roles of the various components within the
DEEOIC.
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DOs. Within each DO there are a variety of roles:

(1) Claims Functions. Supervisory Claims Examiners (SCEs) manage units of
Senior Claims Examiners (SrCEs) and Claims Examiners (CEs). Staff in
these units adjudicate claims, authorize compensation, respond to inquiries
from interested parties, and maintain case files.

(2) Fiscal Operations. Fiscal Officers (FOs) are designated for each DO. The
primary responsibility of these individuals is to ensure theantegrity of the
compensation payment process. The FO is also responsible for monitoring
financial management records and serves as the DO _point of contact for
medical billing issues.

3) Medical Referrals. DEEOIC uses the services of a contractor.to assist in
obtaining medical opinions on a range of'issues including causation,
impairment, wage-loss, etc. The contractor isialso responsible for the
scheduling of second opinion medical examinations. Within each DO, a
designated District Claims Assistant (CA) 1s responsible for coordinating
case referrals with the contractor.

4) M&F. Contract personnel in this area open, sort and place mail, compile
case files, retire case records.according to established schedules, image case
files and documents;.and transfer case files in and out of the DO. The
CMR is the central location for.incoming mail. The contract staff is
responsible for opening mail, prepping the mail for scanning, scanning the
mail, and.assigning the digital image of the mail to the proper case in the
OIS.

%) Contact and Technical Assistance. Customer Service Representatives are
responsible for answering phones, referring calls within the DO and
responding to‘general inquiries. Technical assistants are responsible for
providing technical guidance and assistance to DO personnel and
maintaining liaison with organizations outside the DO.

National Office (NO). The Director of DEEOIC has final authority to manage and
administer the program. With the exception of the Final Adjudication Branch
(FAB) Chief, who reports directly to the Director, the Deputy Director supervises
the DEEOIC Branch Chiefs and serves as the Acting Director in the Director's
absence. Under the immediate jurisdiction of the Director and Deputy Director are
the:

(1) Policy Branch. Personnel in the Policy Branch consist of the Policy,
Regulations and Procedures Unit (PRPU) and the Medical, Health &
Science Unit (MHSU).

(a) The PRPU is responsible for working with the Office of the
Director and the SOL in the research, determination and writing of
all program policies, regulations and procedures, as well as
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providing consultative services regarding those policies,
regulations and procedures to various DEEOIC staff.

(b) The MHSU conducts and oversees scientific and nursing-related
consultative services for DEEOIC staff. This can include
industrial hygiene, health physicist, toxicological and nursing-
related advice and consulting services. Additionally, these staff
provide specific medical and scientific research, reporting and
advice in the development of policies, regulations and proecedures
that involve scientific and/or medical issues.

Branch of Outreach and Technical Assistance (BOTA)., Petsonnel in the
BOTA are responsible for technical assistance and-outreach activities,
including developing informational materials and maintaining.the Web
page. In particular, BOTA staff:

(a) Develop and conduct training for DEEOIC staff;

(b) Manage the program’s priority«correspondence activity, including
FOIA requests; preparing responses for the Secretary of Labor;
Office of Congressional and Intergovernmental Affairs; OWCP
Director, and the Director of the DEEOIC;

(c) Facilitate development.of €comprehensive outreach plans; including
localdoutreach’by Resource Centers (RC); monitor and approve
outreach expenses, conduct and arrange outreach events, and act as
the POC on,the Joint Outreach Task Force Group (JOTG). The
JOTGis comprised of representatives from the DOE, the DOE
Former Worker Program (FWP), the NIOSH, and the DOL and
NIOSH offices of the Ombudsman. These agencies work together
to conduct joint outreach to current and former workers of the
DOE workforce; and

(d) Promote and maintain cooperative relations with individuals and
groups having EEOICPA interests through technical assistance and
public relations activities.

Branch of Automated Data Processing Systems (BAS). Members of this

Branch provide data processing and payment systems support services for

the DEEOIC. In particular, the Branch is responsible for:

(a) Developing and maintaining activities related to ECS and OIS;

(b) Providing statistical reports and data; and

(c) Providing overall computer services.
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(4) Management Unit. Members of this unit support the efficient operations
of the DEEOIC by providing the following functions:

(a)

(b)
(©)

Oversee DEEOIC budget and ensure that budget limitations are not
exceeded;

Monitor and manage personnel and procurement actions;and

Provide administrative support to the Director and.the Deputy
Director.

(%) Branch of Medical Benefits (BMB). Personnel in this branch are
responsible for medical bill processing, adjudicatien of certain medical
benefits that require pre-approval (like home'health care related activities)
for claimants who have accepted conditionis, and program integrity.

(a)

(b)

(©)

The Medical Bill Processing Unit (MBPU) oveérsees the medical
bill processing systems, transactionis and coding necessary to
assure prompt and accurate payment forapproved medical
benefits, and workswith OWCP and the Central Bill Processing
contractor to develop and implement appropriate bill payment
codes, procedures andtesolutions to issues which arise.

The Program Integrity:Team provides analysis, investigations,
auditiand reporting regarding whether payments made to claimants
ot providers were accurate and appropriate, and align with
necessary treatments for approved conditions. When potential
billing inaccuracies or discrepancies are identified, they will work
toprovide training and/or implement bill adjustments, as
appropriate and necessary.

The Medical Benefits Adjudication Unit (MBAU) provides
medical benefits adjudication and decisions regarding requests for
medical care or equipment that requires preauthorization.

FAB. Personnel in this Branch are responsible for issuing all FDs under the
EEQICPA, except for decisions on overpayments. The FAB also processes all
objections by holding oral hearings or reviewing the written record. FAB
representatives issue FDs that affirm, remand, or reverse RDs issued by the

DEEOIC DOs.

A FAB Office is located in Washington, D.C., and a FAB unit is co-located with,
but independent from, each of the four DOs. The manager of each FAB DO
reports to the FAB Chief. (Exhibit 2-1 contains a list of addresses, telephone
numbers, and fax numbers for the FAB units.)

(1) A separation must exist between the DOs and FAB to maintain
impartiality in case adjudication functions. The designated CE assigned to
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a case handles all necessary development on outstanding claim elements
not related to the RD currently in front of the FAB for review, and may
issue a RD whenever the case record contains enough evidence on file to
support a RD on any of the outstanding claim elements. While the CE
may concurrently work on a case assigned to FAB, the CE may not engage
in any case adjudication activity relating to a claim under evaluation.by.
FAB. Moreover, FAB may not seek CE assistance with regard to its
evaluation or development of a claim under consideration fordinalization.

5. Training. This paragraph describes the information new employees neéd and addresses
the kinds of training OWCP provides to its employees.

a.

Version 4.2

Orientation. Orientation is provided to all new employees.of the DO, FAB and
NO. This orientation includes the following topics:

(1)

)
)
(4)
©)

(6)
(7

(8)
)
(10)

Organization of the DO, the Regional Office, the FAB, the NO, and
OWCP, as appropriate;

Mission and objectives of the DEEOIC;
General description of duties;
Staffing pattern, chain of command;

Floor plan/physical layout of office, unit locations, emergency procedures,
office security, etcs

Mail handling; paper and case flow;

Working hours, breaks, lunch hour, sick and annual leave arrangements,
flextime, telephone use, overtime authorization, etc.;

Introduction to staff;
Reference materials; and

Role of partner agencies, e.g. NIOSH, DOE, DOJ, RCs, etc.

Courses. Three formal training courses have been developed for the DEEIOC
staff. These include:

(1

2)

All Staff Members Orientation. This is a course designed by each DO,
FAB, and the NO to explain the basic concepts of the EEOICPA.

CE Course. CEs, Senior CEs, Supervisors, and FAB Representatives take
this course.
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)

It is delivered in a classroom or through self-instructional format. A
resource person is available to respond to questions if the self-instructional
format is used.

The course, which requires about two weeks to complete, is designed to
explain the claims adjudication process and to develop case management
skills.

Secondary Training. Additional training is provided to all¢claims
personnel to address developing needs of the program (€.g., complex
medical terminology/issues, facilities lists, exposure.determination and
SEM, precedent-setting decisions, RCs). This training may include
advanced CE and FAB training. In addition, training on ECS is available.

6. Jurisdiction. This paragraph describes the jurisdiction of the four DEEOIC DOs. The
DO that handles a claim is determined by where the employee last worked as a covered
employee. A DO acquires jurisdiction if the last covered facility is/was\located within the
geographical area it serves.

a. Survivor Claims. This rule appliesitorelaims from sutvivors as well as those
brought by the employee.

b. Uranium Workers. All claims for uranium workers (or their survivors) who may
have been awarded benefits under Section 4 or 5 of RECA are within the
jurisdiction of the Dénver DQ.

7. Resources: DEEOICdistrict and FAB offices have full access to a range of reference

materials and programmatic resources that are available through a publically accessible website.
In addition, DEEOIC makes, locally available other material that assists its staff in adjudicating
claims. A list of programmatic references and resources available to staff can be seen in Exhibit

2-2.

Version 4.2
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CHAPTER 3 — GENERAL PROVISIONS

1. Purpose and Scope. This chapter summarizes the provisions and requirements of the

EEOICPA and addresses its coverage.

2. Provisions of the EEOQICPA.

a.

Version 4.2

Requirements for Part B Eligibility. A covered employee must satisfy criteria of
eligibility for at least one of the following compensable categoriessunder Part B:

(1) Beryllium sensitivity or CBD resulting from exposuré to beryllium in the
performance of duty.

(2) A specified cancer if the employee was a member of the SEC.

(3) A non-specified cancer if the employee incurred a cancer that is at least as
likely as not related to radiation exposure from employment at a covered
facility.

4) Chronic silicosis resulting from,exposure to silica from covered
employment at a DOE facility in Nevadaer Alaska, aggregating at least
250 work days during the mining of tunnels for tests or experiments
related to atomic weapons.

(%) The U.S. Attorney General has determined entitlement to an award of
$100,000.under RECA Section 5.

Requirements for Patt E Eligibility. A covered employee must establish that it is
at least as likely as not that exposure to a toxic substance at a DOE facility was a

significant factor in aggravating, contributing to, or causing the illness, and that it
is at least as likely asmot that the exposure to such toxic substance was related to

employment at a DOE facility.

Medical,Care. An employee who meets the statutory conditions of coverage is
entitled to medical care consisting of services, appliances, and supplies prescribed
or recommended by a qualified physician considered likely to cure, give relief, or
reduce the degree or the period of that condition, and which DEEOIC considers
likely to cure, give relief, or reduce the degree or the period of that illness.

Provider charges associated with the treatment of an accepted medical condition
are paid from the compensation fund and are subject to a fee schedule.

Monetary Compensation under Part B. An eligible employee or survivor is
entitled to receive a lump-sum payment of $150,000, if found eligible under Part
B of the EEOICPA. An eligible uranium worker or survivor is eligible for a
lump-sum payment of $50,000.
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Monetary Compensation under Part E. Maximum compensation up to $250,000
is determined based on causation, wage-loss, and impairment.

(1) Employee Benefits: Covered employee is eligible for compensation up to
$250,000 based on wage-loss and/or impairment.

(a) Wage-loss is based on the number of calendar years that the
employee sustained a reduction in wages as a result of the covered
illness. Wage-loss compensation is payable for qualifying years
occurring prior to the employee’s normal SocialsSecurity
retirement age, determined by the employee’s date of birth.

(b) Impairment is a loss, loss of use, or derangement of any body part,
organ system or organ functionality as it affects the whole body, as
a result of the covered illness. An‘impairment rating is performed
once the employee has reached®MMI (i.e., the covered illness is
stabilized and is unlikely todmprove with.or without additional
medical treatment).

(2) Survivor Benefits: The survivor is eligible for compensation in the amount
of up to $125,000 if the covered illness aggravated, contributed to, or
caused the employee’s death.

(a) Wage-Loss: The survivoranay be entitled up to an additional
$25,000 or $50,000 depending upon the amount of calendar years
over 10 yeafs that the deceased covered employee experienced
compensable wage-loss prior to his or her normal Social Security
retirement age.

(b) Impairment: In general, the survivor is not entitled to impairment
benefits under Part E.

Survivor Eligibility under Part B. In the event of the death of an eligible
employee, the Act provides for the disbursement of compensation in order of
precedence and in proportion to the number of eligible survivors. The order of
precedence is spouse, child, parent, grandchild, then grandparent.

Survivor Eligibility under Part E. The only survivors eligible for benefits are the
spouse, or children of the covered employee who are under the age of 18 years at
the time of the employee’s death, or under the age of 23 years and a full time
student at the time of the employee’s death, or any age and incapable of self-
support at the time of the employee’s death. In limited circumstances, a spouse
may elect to receive the compensation to which an employee would have been
eligible prior to death.

Third Party Liability. With the exceptions listed below, where an employee's
compensable illness or death results from circumstances creating a legal liability
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on some party other than the United States, the cost of compensation and other
benefits paid by the

OWCP must be offset to reflect any settlement obtained. Exceptions include the
following:

(1)
)

Workers’ compensation benefits are not offset under Part B; and

Insurance policy payments made to an employee or eligible surviving
beneficiary, where the employee or eligible surviving beneficiary has
purchased the policy, are not offset.

Coordination of Benefits with SWC. When a claimant-has received benefits from
a SWC program for the same covered illness(es) towhich he or she isto be
awarded compensation under Part E, this requires a reduction in the award.
Exceptions to this reduction include the following:

(1)

2)

)

Medical and vocational rehabilitation benéfits received from SWC for the
same covered illness(es) are not included in thexeduction;

The claimant has received SWC benefits for both a covered and a non-
covered illness as a result of the same-work related incident; these benefits
also will not be included in the reduction; and

Reasonable costs in obtaining SWC benefits incurred by the claimant,

such as but not limited to attorney’s fees and specific itemized costs of
suits, are not included in the reduction.
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CHAPTER 4 — CUSTOMER SERVICE

1. Purpose and Scope. This chapter describes the commitment of the DEEOIC to serving its
internal and external customers with excellence.

a. Internal Customers. These include but are not limited to NO staff, DO staff;.and
RC employees.
b. External Customers. These include, but are not limited to, authorized

representatives (ARs), attorneys, advocacy groups, congressional officials,
contractors, and other external agents who have a vested intetest in the'claims
process.

2. DEEOIC Standards for Customer Service. The highest level of customer service is
expected in all dealings with individuals conducting business with and within the DEEOIC. All
staff are expected to be courteous, professional, flexible, honest and helpful. The program's
Operational Plan includes standards for the performance, résponsiveness and timeliness of
customer service. DEEOIC's Customer Service Goals anclude the following:

a. Customers. DEEOIC customers are satisfied with our services;

b. Services. DEEOIC services are delivered to customers in a timely and accurate
manner; and

c. Planning and Development. .Customer needs are integrated into program planning

and product development.

3. Telephone Communications) DEEOIC staff speak to claimants, ARs, health care
providers, employer organizations, RC personnel, governmental organizations, and others on a
daily basis.

a. Telephone Skills. Effective telephone skills are one of the keys to providing
accurate, courteous, and timely information to callers. These skills include, but
are not limited to, the following:

(1) Answer the telephone promptly;
(2) Identify the caller’s needs;
3) Handle inquiries in a professional and pleasant (non-defensive) manner;

(4) Provide prompt, informative responses;

(5) Keep conversations brief but provide accurate, courteous, and timely
information; and

(6) Give callers an accurate estimate of when a return call will be attempted, if
necessary.
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b. Inquiries Directed to RCs. RCs are situated in key geographic locations
throughout the United States to provide assistance and information to the
DEEOIC claimant community and other interested parties. The RCs play a
limited but valuable role in the claims process and their duties include the

following:

(1) Provide information on claims process and program procedures.to the
DEEOIC claimant community;

(2) Assist claimants in the completion of the necessary claim forms;

3) Take initial employment verification steps for all new EEQICPA claims
filed with the RC;

4) Conduct occupational history development for certain employees;

(%) Provide case-specific information and clarification to€laimants and ARs;

(6) Educate and assist the claimants regarding impairment and wage-loss
benefits on cases with positivé:causation detetminations; and

(7) Provide medical bill payment@ssistance to claimants.

For more information about theé RCs, see Chapter 10 - Resource Centers.

C. Documenting Phone Calls¢ The Phone Calls Screen in ECS allows the ECS user
to memorialize telephone conversations. The Phone Calls screen in ECS also
provides a mechanism by which incoming and outgoing telephone contact on a
given case file istracked and maintained.

(1)

)

)

The person.who answers the phone must create the phone record in ECS,
unless the call is immediately transferred to another person and that person
picks up the phone and speaks with the caller. The second person then
becomes responsible for creating the phone message record in ECS. A
copy of the phone call note from ECS must be bronzed into OIS.

The person transferring the call must ensure that the call is picked up so
that the caller is not inadvertently dropped or transferred to a voicemail
message.

Callers may be transferred to voicemail only with the caller’s explicit
knowledge and consent.

4. Written Communications. DEEOIC staff must use good writing skills in all

correspondence. Letters must be clear, concise, instructional, accurate, and tailored. Specific

skills include:

Version 4.2
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Considering the Reader. Use language that the reader can understand and
customize the correspondence accordingly, specifically for that reader. Avoid
using abbreviations in the body of the correspondence, unless they have been
written out at the beginning of the correspondence;

Checking for Errors. Review correspondence before issuance to eliminate
grammatical, spelling, template or other technical errors;

Choosing the Mode of Expression. Use natural and non-adversarial wording. To
the extent possible, write politely, conversationally and employ‘commonly used
words;

Making Documents Visually Appealing. Present text in-a-way that highlights the
main points to be communicated. Use bullets or numbered lists whenproviding
instructions or identifying deficiencies. Avoid lefigthy narrative explanations or
too much usage of underlining or bolding of the text in the correspondence; and

Tailoring the Letter to the Issue at Hands Do notase lengthy, “laundry list”
template letters when only certain information(is being requested or provided.
Identify what evidence has been submitted and the additional information that is
needed in order to proceed with'the adjudication ef'the claim in a timely manner.
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CHAPTER S — PROGRAM DIRECTIVES

1. Purpose and Scope. This chapter describes the communications and directives system
used by the DEEOIC. It focuses on the structure of the PM governing claims under the
EEOICPA, and addresses its relationship to the Program's other written directives.

2. Directives. The publications relating to the EEOICPA include both external and mternal
releases, as follows:

a. External Directives. These may consist of either legal or informational releases.

(1) The Federal Register contains “Notices” and “Rules™ pertaining to new or
revised policy.

(a) “Notices” in the Federal Register advise the public of proposed
changes and invite comments on them:

(b) “Rules” in the Federal Register state the regulations adopted by the
program.

(2) Pamphlets and notices inform the public of the availability of EEOICPA
benefits.

b. Internal Directives. There are three eategories of directives; they are permanent
(unless superseded)y time-limited, and informational.

(1) Permanent directives include the following:
(a) The Federal EEOICPA PM, which is updated by transmittals.

(b) Otherguides, including the DOL Correspondence Guide (DLMS
Handbook 1-2); the GPO Style Manual; Program Memoranda;
OIS, and the ECS User’s Manual which provides users and
operators of the ECS with guidelines for interacting with the
system.

(2) Time-limited directives are issued as Bulletins. They may involve
changes to procedures, special reports, or pilot programs. A Bulletin is
effective until it is superseded by the PM or an updated Bulletin.

3) Informational directives are issued as Circulars and do not require specific
action. They are used to meet the following objectives:

(a) To announce personnel changes, upcoming events or activities, or
other items of informational value;

(b) To call attention to standing instructions or performance standards
that may require compliance or improvement;
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(©) To announce proposed plans or anticipated program changes; or
(d) To inform DOs of the activities and interests of the NO.

3. Procedure Manual. The EEOICPA PM is accessible to all interested parties within and
outside of the DEEOIC.

4. Maintenance and Revision. EEOICPA Transmittals update the EEOICPA PM.

a. Citations to the PM. The EEOICPA PM has thirty-six chapters; which in turn are
divided into paragraphs, subparagraphs, and sometimes sub-Subparagraphs. The
PM should be cited as follows:

Citation to a chapter: Federal (EEOICPA) PM Chapter 1 (Version X.X)

Citation to a paragraph: Federal (EEOICPA) PM Chapter 1.1(Version X.X)
Citation to a subparagraph: Federal (EEOICPA) PM Chapter 1.1a (Version X.X)
Citation to a sub-subparagraph: Federal (EEOICPA) PM Chapter 1.1a(1)
(Version X.X)
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CHAPTER 6 — PROCESSING MAIL

1. Purpose and Scope. This chapter identifies the different types of mail received by the
DEEOIC and outlines mail-processing procedures. In addition, the chapter contains procedures
for case mail association, outgoing mail processing and handling returned mail. Also provided is
information regarding the handling of priority correspondence, including FOIA and Privacy-Act
requests, and the safeguarding of Personally Identifiable Information (PII) in the disclosure of
claim records.

The work of staff related to mail and file is tied closely to ECS functionality in'tracking cases,
managing case status and record keeping. Specific instructions for using ECS are set forth in
user guidance available to staff.

2. Types of Mail. Most mail received by a DEEOIC Office isithrough the U.S: Postal
Service (USPS). However, some mail is received by private overnight mail service, facsimile
transmission (fax), electronic mail (e-mail), or by hand. Maibis grouped as follows:

a. Priority Correspondence. DOL considers mail to‘and from the following parties
as priority correspondence:

(1) The President and Whité House Staff;

(2) The Vice President.and members of/the Vice President's staff;
3) The President Pro Tempore of the Senate;

(4) The Speaker of the House of Representatives;

(5) Other Members of Congress;

(6) Members of the Cabinet;

(7) Governors of States;

(8) Foreign government officials (e.g., Prime Ministers, Cabinet-level
officers, Ambassadors, etc.);

9) Directors/Managers of employee organizations;

(10)  Directors/Managers of national and international labor organizations;
(11)  Members of the press; and

(12)  Requestors of data under FOIA and the Privacy Act.

b. Primary Claim Forms. These documents, which contain information on new
claims, include:
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(1)
)
)

EE-1, Claim for Benefits under the EEOICPA;
EE-2, Claim for Survivor Benefits under the EEOICPA; and
Any letter or document containing “words of claim” under the EEOICPA.

“Words of claim” simply means that the individual is requesting benefits
under the EEOICPA.

c. Bills. Form OWCP-1500 is used to bill OWCP for medical services and supplies.
Hospital bills are submitted on the Form OWCP-04. Form OWCP-915 isused fot
employee reimbursement of out-of-pocket medical expenses: Form OWCP-957 1s
used for employee reimbursement of medical travel expenses.

d. Fiscal Documents. Fiscal items may include an EN<20, payment transaction
forms (PTF), payment cancellation forms, etc.

e. Routine Mail. Other types of mail typically received by the DEEOIC include:

(1)

2)
)

4

®)

(6)

(7

(8)

Documents from claimants and/or their AR, such as: medical records,
employment records, exposurerecords, birthCertificates, marriage
certificates, death certificates, school records, affidavits, address changes,
waivers, requests for an oralhearing, review of the written record,
reconsideration, orreopening;

Documents fiom the DOE, contractors, and/or subcontractors;

Information from other agencies, such as HHS, NIOSH, DOJ, and the
Social Security Administration (SSA);

Medical reports£rom attending physicians;

Mail from contractual sources, including reports from a CMC, Center for
Construction Research and Training (CPWR), and second opinion and
referee specialists;

Occupational/Exposure reports from an IH and TOX;

Requests for information from other Federal, state, and local government
agencies; and

Case-specific documents forwarded from other offices within DEEOIC,
including a RC, for file association.

3. Electronic Recordkeeping. The DEEOIC maintains case file records in both paper and

electronic form. Incoming paper mail is processed and scanned for electronic storage by a
contractor at the CMR, located in London, Kentucky. The CMR date stamps the document(s)
and its corresponding envelope, assesses the quality of the electronic image, and associates the
document(s) with the appropriate case record in OIS. The electronic document(s) is then
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indexed according to predetermined subjects and categories. The subjects and categories into
which mail is sorted and filed, and the types of documents included in each, can be found in
Exhibit 6-1.

4. Unreviewed Mail Notification. Once the CMR has imaged a document and associated it
with an existing case file record, an electronic notification is sent through OIS to the appropriate
CE, notifying him/her that mail has been received in a case for which he/she is assigned. The
assigned CE is to verify that the unreviewed mail has been associated with the apprepriate case
file, that the document was indexed correctly into the appropriate subject/category, and must
review the entirety of the document and ensure that proper action is taken in response to the
information provided. It is important that the CE check OIS for new mail oft a dailybasis.

5. Handling of Mail Received in a DEEOIC Office. While the CMR. contractor handles the
bulk of incoming mail for scanning and association with claim records, some mail and faxes will
occasionally be received in DEEOIC offices. The M&F Clerk(s) in each office carefully inspect
the contents of incoming envelopes to ensure that all contents)are removed. For faxes, the M&F
Clerk inspects the submission to make sure that it is complete and relates toa single claim. The
envelope (or in case of fax, the top page of the document) must.be date-stamped, indicating the
DEEOIC office location in which the mail was received and the year, month, day, and time of
receipt. Subsequently, the M&F Clerk forwards_ the faxes and mailto the CMR for incorporation
into OIS.

The nature of some correspondence may.sequire action at the DEEOIC DO level to image
documents into OIS locally, at the office’s discretion...Such documents may include, but are not
limited to:

a. EE/EN-20 Aceeptance of Payment Under the EEOICPA. At the time a payment
is Authorized by the®D (or an approved person with the DD role), all documents
associated with the payment (i.e. EN-20, PTF, Payment Memo, Screen Print, etc.)
are to-bebronzed and saved as a “payment packet” in OIS. Once the payment
packet is bronzed, the documents will be labeled with a unique identifier and filed
under the/Category: Forms and Claims; Subject: PTF. The payment packet will
be deseribed using a unique identifier consisting of the letters “PMT” followed by
the first4 letters of the payee’s last name, the last 4 numbers of the payee Social
Security Number (SSN), and the Authorization Date as it appears on the PTF. For
example, a payment to someone named Jones, with a “last 4” of 9876, and an
Authorization Date of 01/01/2014 would be stored in OIS as follows:

Category: Forms & Claims
Subject: PTF
Description: PMT JONE9876, 01-01-2014

b. SSA-581 Authorization to Obtain Earnings Data from the SSA. The SSA
requires an original signed copy of the SSA-581. As such, a copy of the SSA-581
is to be bronzed into the appropriate case record in OIS, and the original is sent to
SSA for processing.
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Documents Pertaining to a Terminal Claimant. Because documents in terminal
cases are time-sensitive and require swift action, mail of this kind received at a
DEEOIC office is directed to the assigned CE for immediate incorporation into
OIS and appropriate handling.

Priority Correspondence. Priority correspondence generally refers to the request
for information and/or status of a claim from the claimant or an authorized third
party. Consequently, priority correspondence is time sensitive and réquires
careful attention in its review and response.

Of the priority correspondence listed in paragraph 2a above, the most common are
FOIA requests, Privacy Act requests, and Congressional inquiries. In instances
when a third party makes such a request (other than aFOTA request), awaiver
signed by the claimant or AR must be included.

(1) FOIA Requests. FOIA requests allow third parties to request and gain
access to existing Federal Government information,@s outlined under 5
U.S.C. §552. FOIA requests are highlytime sensitive and require careful
attention as they involve the disclosure of specific documentation
pertaining to the DEEOLC and/or its claimants. Each DEEOIC Office is to
have a Point of Contact/who can'effectively identify FOIA requests and
forward them to the DEEOIC National Office’s Branch of Outreach and
Technical Assistance.

Exhibit 6-2 shows aFOTA Process Flow Chart which identifies the steps
to be taken in order to accurately and expeditiously process a FOIA
request received in a DEEOIC office.

(2) Congressional Inquiries. On behalf of their constituents, Congresspersons
submit requests for information pertaining to a claimant’s EEOICPA
claim. The responsible DO or FAB office is responsible for ensuring that
these inquiries receive a comprehensive review and that a response is
prepared in a timely manner.

3) Privacy Act. The Privacy Act of 1974, 5 U.S.C. §552a, applies to an
individual seeking information about him or herself. The law provides an
individual the right to access records maintained in federal systems of
record (e.g., claim files) that are retrievable by his or her name or other
personal identifiers.

Examples of Privacy Act requests received by DEEOIC include requests
for a copy of a case file or a specific document from a case file (e.g., CMC
report, SSA records). Privacy Act requests may be submitted by
claimants, an AR or authorized third parties.
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(a) Handling document requests. In instances when a claimant, AR or
authorized third party is seeking a copy of the entire case file
record, or a specific document in a case file, the CE is to:

(1) Access ECS to determine if the case file has an imaged
component.

(i1) Copy relevant documents from the paper case file and/or
OIS.

(ii1))  Determine what information, if any, n€eds to bé redacted.

(iv)  Before copies are sent, the CE/EAB.Hearing Représentative
(HR) reviews the case file and the redacted copies, and
completes a Data Release Form (Exhibit 6-3). The CE/HR
then provides a copy ofthe redacted case file to the
appropriate Supervisory CE, Senior CE, or HR for review
to ensure the documents ar€ appropriately redacted. A
cover letter outlining the claimant’s appeal rights is to be
included. The CE/HR is onlypermitted to release
documents that have been réviewed, and whose release has
been approvedby the appropriate Disclosure Officer or
his/her designee. The Data Release Form is to be bronzed
into the appropriate case record in OIS.

6. Physical Evidence. Any.documents or other physical evidence submitted by a claimant is
to be retained by the Program‘as part of the case record. Program literature and other public
notices are to include instruction totthe claimants as to the appropriate types of evidence to
submit in support of a claim. Claimants should not send original documents to the CMR (e.g.,
birth certificates, deathreertificates, marriage certificates). The CMR will scan these types of
records, but it may not be possible to return them to the submitting claimant.

a. Portable Media. The types of documents and evidence received by the DEEOIC
in support of EEOICPA claims is varied and can occasionally consist of physical
evidence which cannot be imaged into OIS, such as portable media, X-rays, etc.
In such instances, the DO is to incorporate this information with the paper case
file; making a notation in the electronic OIS record that physical evidence exists
in the case. If no paper case file exists, a new file is to be created in which to
store the physical evidence and is maintained by the DO.

7. PII. PII is defined as information that can be used to distinguish or trace an individual’s
identity, such as his or her name, SSN, or biometric records, alone or when combined with other
personal or identifying information that is linked or linkable to a specific individual, such as a
date and place of birth or mother’s maiden name.

During the adjudication process, the DEEOIC collects, maintains, and shares a large amount of
data. It is of the utmost importance that all DEEOIC staff maintains the privacy of all claimants
and safeguards PII contained within the case record from unauthorized and improper disclosure.
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Protected PII. Protected PII is information, which if disclosed, can result in harm
to the individual whose name or identity is linked to that information. Examples
of Protected PII include, but are not limited: SSN, credit card number, bank
account number, biometric identifiers (e.g. image, fingerprint, and iris), date of
birth, place of birth, mother’s maiden name, criminal records, medical records,
and financial records.

Non-Sensitive PII. Non-sensitive PII is information, which if discloséd, cannot
reasonably be expected to result in personal harm to the individualithe
information is linked to. Examples of non-sensitive PII that can become
Protected PII if linked with other Protected PII include, but are not limited to:
first/last name, e-mail address, business address, business telephone, and general
education credentials.

Categories of PII that Indirectly Identify an Individual.

(1) Any information where it is reasonably foreseeable that the information
can be linked with other information to idéntify an individual,

(2) Documentation not containing:a name or SSN but containing a place of
birth and mother’s maidén name, which when taken together, can identify
a specific individual; and

3) Documentation/containing the.name or names of other individuals (e.g.,
names of cosworkers).

Information Pertaining to Deceased Individuals. An individual’s right to privacy
ends upon his or herdeath. Therefore, a deceased person’s name, address or SSN
is not consideredPIl. However, documentation referring to a deceased person can
contain'P1I regarding other living individuals.

Information Pertaining to Living Individuals. All DEEOIC staff are to prevent
the unauthorized release of PII contained in paper records, electronic records (e.g.
e-mails), or any other material for any living individual. This includes materials
received from NIOSH, DOE, CPWR, corporate verifiers, unions, or any other
source.

(1) CDs from NIOSH and DOE may contain PII on other individuals.
DEEOIC staff must thoroughly review all documents on a CD before
releasing the information. If a document contains PII on an individual
other than the claimant, the document is printed and the appropriate PII is
redacted. A photocopy is then made of the newly redacted record to
ensure that the redacted information cannot be detected. This redacted
document is then scanned into OIS.

If the CD is identified as containing PII pertaining to individuals other
than the claimant, DEEOIC staff will place a label on the CD that states:

33 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 6 — Processing Mail

f.

Version 4.2

NOTICE:

This CD and/or printed documents from the CD, includes
confidential information on workers other than this
employee. This information must be carefully reviewed and
redacted before release, whether by electronic or printed
version, pursuant to the Privacy Act. Monetary fines may
be imposed on an individual government employee for:
release of confidential information or personally
identifiable information.

E-Mail. All DEEOIC staff must comply with all prescribed OWCP concerning
the use of e-mail containing PII.

(1)

2)

)

E-mails sent from one DEEOIC employeé¢ to another through the internal
OWCP wide-area network (WAN) areconsidered secure. E-mails to and
from contractors who use the OWCP network (OWCP owned and
properly configured equipment, ificluding remote laptops that access the
WAN) are also considered secure. Central Bill Process “threads”
provided through the securewebsite of the Bill Processing Agent (BPA)
conform to this policy, as they are also seeured within an accredited
network.

DEEOIC staff are permitted to list the employee’s name and case file ID
in the body of an e-mail message. However, the subject portion of the e-
mail may.not contain both the’employee’s name, combined with any
identifier considered Protected PII, outlined above.

E-mails between DEEOIC employees and parties outside of the OWCP
network (e.g., RCs, corporate verifiers, NIOSH, DOE) are not secure. As
such, DEEOIC staff are not permitted to disclose any protected PII in any
part of the e-mail message and any attachments containing protected PII
must be password protected or encrypted.

Therefore an e-mail message can contain the last name and Case ID
number in the text of the message, as long as the SSN, full name, or other
PII is not listed anywhere in the e-mail message. Accordingly,
development letters must be faxed or mailed to corporate verifiers.

(a) SSA Exception. Communications with the SSA are through digital
fax, and as such, do not subject to the above restrictions.

Case specific e-mails received from an outside party containing Protected
PII are to be printed and uploaded into the OIS case file. DEEOIC staff
are permitted to reply with an acknowledgement e-mail, removing any PII
from the sender’s message and also advising the sender (e.g., claimants,
physicians, Congressional offices) that DEEOIC does not conduct claims
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communication via e-mail, but only by telephone or letter, as e-mail
cannot be considered secure.

In addition, DEEOIC staff are to remove protected PII in any e-mail
message chain and their attachments prior to forwarding them outside of
the OWCP network. However, if this is not possible, the documents
should be faxed or sent via mail or courier. Packages containing’extracts
of multiple protected PII records (e.g. to CPWR, DOE, RC) sént via
courier must be tracked (e.g., sent by Registered Mail, Return Reeeipt,
FedEx).

E-mail messages with the BPA concerning claimants may.only include the
claimant’s Central Bill Process Member ID. Claimant names aremot to be
included in the e-mail, unless in an encrypted attachment.

Protected PII and Portable Media.

(1

)

Protected PII is only to be storedon portable media when absolutely
necessary. Protected PII on portable media devices including laptops
issued by DOL are to be protected with agency-approved encryption. All
reasonable measures are'to be taken to ensure that portable media
containing protected PIl are stored mside a safe or in a secured, locked
cabinet, room, or area during periods when the media is not in transit or
active use.

Delivery of portable media containing protected PII, including CDs,
DVDsyor other writable media is done through the USPS or other DOL
authorized delivery service with the ability to track pickup, receipt,
transfer, and delivery. The portable media must be encrypted according to
DOL standards and then double-wrapped in an opaque package or
container thatis sufficiently sealed to prevent inadvertent opening or
reveal signs of tampering. The decryption key is not included in the same
package as the portable media, but instead sent in a separate package.

Disposal'of Documents and Electronic Media Containing Protected PII. Hard
copy documents and electronic media containing PII are not simply discarded in a
wastebasket, but instead discarded in bins specifically designated for shredding or
burning.

Improper Release of Protected PII. If protected PII is improperly released to an
incorrect individual, or documentation sent to the correct individual contains
protected PII of another individual that was not redacted, DEEOIC staff must:

(1

Contact the individual via telephone and registered mail to request the
return of the document. The DEEOIC staff member provides a self-
addressed, stamped envelope for the return of the material directly to the
DEEOIC;

35 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 6 — Processing Mail

(2) Immediately notify Appropriate Management (DD, FAB Manager or FAB
Branch Chief) who in turn notifies the Regional Director or NO, who
complies with established departmental reporting requirements,
documenting the type of PII disclosure, the circumstances surrounding the
disclosure, how it was discovered, the appropriate actions taken to recover
the document in question, and the disposition of the recovery effort;.and

3) Track each PII recapture request within the Regional or FABOffice.

(a) If the recapture of the PII documentation is successful, the meident
becomes closed with the incident record fileddand maintained in
OWCP.

(b) If the third party in possession of thedmproperly released
documentation refuses to return it{the DEEOIC staff member
reports the situation through the appropriate management, through
the Regional Director (except FAB), to the NOQ, who will provide
guidance.

8. Outgoing Mail. Outgoing mail is processed as follows:

a.

Envelopes. All envelopes show the addressee's full mailing address, including the
ZIP code. If the addresseeprovides a P.O. Box and a street address, both are
listed on the envelope.</Some post officesrequire a further separation of local
mail, and such requitements_ are honored.

Postage. A postage meter is used to affix postage. Airmail letters for overseas
delivery are’bundled'separately from regular mail.

Registered and Certified Mail. These types of mail are processed according to
USPS regulations and specific procedures established in each DEEOIC office.

Overnight Express Mail. The services of the designated contractor are used at the
discretion of the DEEOIC.

9. Returned Mail. Occasionally, mail sent out by the DEEOIC is returned by the USPS as
undeliverable. The effective handling of claims depends heavily on ensuring that the claimant
and/or AR receive the correspondence sent by a DEEOIC Office. Therefore, it is important that
the DEEOIC maintain the current mailing address and phone number(s) of the claimant and/or

AR.

Version 4.2

Inaccurate or Unreadable Mailing Address. On occasion, printing errors occur in
which the mailing address contains a typo, is transposed, or is incomplete, and is
thus returned as undeliverable. In such instances, the mailing address on the
correspondence is examined and compared to the mailing address on file. Ifit is
determined that a mistake was made by the DEEOIC, a corrected correspondence,
with a new effective date, is prepared and resent to the correct mailing address
and the release date is updated in ECS.
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Unknown Address. In such instances, sufficient attempts to obtain a correct
address are made prior to administratively closing the claim.

(1)

)

)

4

)

Check the Social Security Death Index to verify the recipient is alive. A
print out of the search is to be imaged into the case record.

Call the claimant or AR and request the current mailing address be
verified in writing. This request is also memorialized in writing:

Review the case file in its entirety to determine if any new/different
contact information for the claimant or AR exists in any‘of the evidence;

Contact the RC to see if they have contact information en the claimant or
AR. In instances of multiple claimants, they may-also be contactéd in an
attempt to obtain updated contact informatiofi on the claimant.or AR;

Send a letter to the USPS Postmaster. <Exhibit.6-4 shows a sample USPS
Postmaster Address Request Letter« Informationiregatding the appropriate
postmaster to which this letter isto be sent can be obtained at
http://www.usps.com/ under “Locate a Post Office”.

Administrative Closure of Claim. If all efforts are exhausted and no updated
information is obtained, the claim is.if posture for administrative closure. A
memorandum is prepared.eutlining the unsuccessful efforts of obtaining a current
address and that the claim 1s being administratively closed as a result.
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CHAPTER 7 — CASE CREATION

1. Purpose and Scope. This chapter describes the role of the RC, CMR, DO, and FAB in
the case creation process. In addition, the chapter covers the process of creating an EEOICPA
case file electronically in OIS and ECS. The chapter contains instructions for deciding whether a
new claim is considered filed under Part B and/or Part E of the EEOICPA. Finally, the chapter
provides guidance regarding the proper handling of additional claims received during claim
adjudication and the handling of withdrawn claims.

2. New Cases. A new case consists of a Claim for Benefits, Form EE-1 ot EE-2, with the
accompanying Form EE-3, Employment History for a Claim Under the EEQICPA. DEEOIC
will create a new case upon receipt of a signed written communication from the claimant or a
person acting on behalf of the claimant (e.g., a guardian or duly authorized Power of Attorney).
DEEOIC will consider any of the following documents a claim forbenefits:

a. Form EE-1, Employee’s Claim for Benefits;
b. Form EE-2, Survivor’s Claim for Benefits; or

c. Any letter or document containing“words of claim’’ainder the EEOICPA.
“Words of claim” means that the individual has eemmunicated in writing his or
her intent to seek benefits under the EEOICPA.

3. Receipt of'a New Claim. Designated DEEQIC staff at the DO or RC take new claim
documentation, including the postmarked enveloped used to mail a claim form, and affix an
inked date stamp on all documents. The date stamp is to identify the receiving office location
and received date. Once datestamped, CMR contract staff then make an electronic image of the
documents and upload them into thé Energy.Document Portal (EDP), which goes directly into
the Case Create Queue in OIS. The CMR then send a notification to the Centralized Case Create
(CCC) office of theiraction.  The EDPalso allows claimants, their attorneys, AR, family
members, etc. to upload claim documentation into OIS.

Case createclerks at.the CCC are responsible for checking the Case Create Queue daily to
identify new mmeomingclaims. The CCC records the relevant demographic data relating to the
claim.into ECS, such as personal, medical, employment and other component data. Upon
completion, a copy of the claim form is uploaded into OIS, which automatically generates a
unique ECS Case Identification Number (Case ID number).

a. Terminal Claims. In instances where a claim form is received by the DEEOIC
office or a RC from, or on behalf of, a terminal claimant, the claim form and all
supporting documentation is date-stamped, scanned, converted to a PDF
attachment and immediately sent via e-mail to zzZOWCP-DEEOIC-Centralized
Case Create Group.

The subject line for any e-mail concerning a terminal claim should include

“Terminal Case Create” followed by the name of the office sending the email, the
claimant’s last name (or case number in case of an existing case). For example, a
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subject line would read: Terminal Case Create DEN Smith; or Terminal Case
Create JAC 50100000.

To comply with program procedure, DO staff prioritizes any claim with a
terminal status. Should a DD or FAB Manager determine that even a short delay
in processing the forms would adversely affect the claimant, they are to contact
the OIS Coordinator or Cleveland DD by telephone.

(1) If a terminal claim is received in the RC, the RC uploads all claim
documentation to the EDP.

(2) The DD or designee reviews the documentation to determine whether the
medical records necessitate the claim be expedited., If the claim is to be
expedited, the DO follows the procedure described above. ‘If the claim
documentation does not support a designation of terminal status, the DO
forwards the claim documents to the CMR for processing.

c. Occupational History Development. For Part E causation ¢laims, staff completes
an Occupational History Questionnaire (OHQ) by interviewing claimants about
their knowledge of employee exposure;to toxic substances. The RC staff
completes the OHQ interview either in-person ortelephonically within 14 days of
assignment or receipt of claim.' If the’'OHQ interview cannot be completed within
14 days, the RC staff may.request an extension with the jurisdictional DO. Once
the OHQ interview is gomplete, the RC staff scans and uploads the completed
OHQ interview to the case file, via the EDP along with the approved DEEOIC
checklist. While the RE€ is'generally the recipient of new incoming claims,
occasionally the DO will receive new claim documentation. In these situations,
the DO receiving thenew claim coordinates with the appropriate RC to have it
conduct an OHQ:«

4. Assignment of Claims to a DO. The assignment of a claim to a particular DO occurs
based on the state. where/the employee’s most recent location of covered employment occurred,
as listed on Form EE-3. Each DO is responsible for claims originating from a state for which it
has jurisdictional responsibility. Information regarding DO jurisdictional boundaries is located
on the DEEOIC main webpage. If the claimant does not submit a Form EE-3 with his claim, the
CCC uses the claimant’s state of residence to make a DO assignment. Each DO is to provide the
CEC with an up to'date case create digit assignment list so that upon creation, the CCC directs
the claim toappropriate CE. When CE digit assignments change, the DD or a designee is to
email the updated list to zzZOWCP-DEEOIC-Centralized Case Create Group.

5. Creating Cases in ECS. The CCC enters into ECS information reported by the claimant
from the incoming claim form, such as personal, medical, employment and any other relevant
claim data. Important demographic information from the claim form necessary to create a claim
include the employee/survivor name, SSN, mailing address, phone number, date of birth, sex,
etc. The CCC also enters information concerning the nature of the claim to include the medical
conditions claimed as work-related, the employment history for the employee, and responses to
the receipt of other award or other legal information. Once this information is entered and saved,
ECS assigns a unique Case ID Number for the entire case file. In addition, each person who has
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filed a claim within a case is assigned a unique claimant identification number. If the CCC is
processing a claim based on the submission of an unsigned EE-1 or 2, or a claimant-signed
correspondence that contains words of claim, he or she is to enter as much information as
possible to permit ECS to assign a Case and Claimant ID Number. At a minimum, ECS requires
the entry of name and mailing address of the claimant (in the case of a survivor, it is necessary to
name the employee) to permit the creation of a case. Once the CCC creates a claim under.this
circumstance, the matter is referred to the assigned CE to notify the claimant of the need to
submit a signed EE-1 or 2 to allow for claim adjudication.

Case adjudication requires submission of a claimant-signed EE-1 or EE-2, so_that DEEOIC
obtains information necessary to process the claim and to ensure that the claimant acknowledges
his or her responsibilities when submitting a claim. CCC will create a claim based on the
submission of an unsigned EE-1/2, or words of claim. However, it is.then the responsibility of
the assigned CE to validate that the form is signed by either the claimant, or a person‘with legal
authority to act on the claimant’s behalf, prior to the issuance ofia RD. If, when the case is in
posture for the issuance of a RD, the CE has not obtained a claim form which has been signed by
a claimant, or a person with legal authority to act on the claimant’s behalf, the CE is to
administratively close the claim. The CE mails a notification tothe submitter advising of the
administrative closure and requesting that the claimant submit a signed,claim form. Upon
receipt of a properly signed form, adjudication may tesume, and the‘date of filing remains the
date the original unsigned claim, or words of claim, was received.

For a systematic guide to ECS case createjprocedures, refer to the Claim Form Entry and Initial
Review (Red Pane Review) instructions located in the ECS Procedures folder available to DO
staff on the shared drive.

a. Handling Alternative Filings. A non-covered spouse or child of a deceased DOE
contractor employee’or RECA Section 5 uranium worker may submit a written
request foran informal evaluation of whether the employee contracted a covered
illness-asia result of employment at a covered facility. As no RDs or FDs are
issued in these instances, an EE-2 is not required. Accordingly, alternative filing
requests are entered into ECS as “Words of Claim” under the form EE-2. The
alternative filing request will be processed in ECS as a survivor claim according
to instructions provided in Chapter 13.13.

6. CE Review, Once a new claim is received from the CCC, but prior to initial development
and.adjudication, the assigned CE reviews the claim forms, any employment and/or medical
evidence, the claimed employment and occupational history development conducted by the RC
and‘ECS to ensure ECS contains accurate information. If the claim requires additional follow up
action by the RC, the CE may assign additional tasks to the RC as necessary.

a. Missing Information. If a claim form or document with “words of claim” is
missing vital information (e.g., a diagnosed condition, employment information),
the assigned CE requests the omitted information and/or the appropriate claim
form from the claimant, or the designated AR.

b. Acknowledgement Letter. Upon receipt of a new claim, the DO is responsible for
sending the claimant a letter acknowledging the receipt of a new claim and
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providing the claimant with a Case ID number and contact information should the
claimant have questions regarding his/her claim. A sample acknowledgment
letter is provided as Exhibit 7-1.

Corrective Action. In some instances, a CE or FAB CE/HR will identify a data
entry error or receive information that warrants a revision to claimant
demographic data recorded in ECS. ECS demographic data such as date of birth,
date of death, gender, relationship type, phone numbers, Power of Attorney
(POA) and AR names are editable by the assigned CE or FAB CE/HR. However,
in other instances, critical data relating to the claimant, such as@ddress changes of
corrections to name, SSN or other payee data, requires extrassteps toprocess.  For
ECS data changes that the assigned CE or FAB CE/HR cannetperform on his or
her own authority, the DEEOIC requires two individuals:te process an ECS data
change: The person who requests an ECS change and a person who makes the
change. This ensures information security and a¢countability for critical data
changes that has the potential to affect payee outcomes.

Should a CE or a FAB CE/HR identify a‘reason t6 modify ECS data that he or she
cannot input on his or her own authority, theyare to prepare an email with a
subject line, “ECS Change Request==Case ID xxxx (insert Case ID Number).” In
the body of the email, the requester will describethe nature of needed ECS
change. In addition, he or she will reference the Document ID in OIS or attach as
reference any document supporting the data change request (i.e. a claimant
submitted signed address change request): The CE or FAB/CE forwards the
email to the Payee Change Assistant (PCA) or other ECS data change agent
designated with that functionality by the DD or FAB manager. The PCA or
designated ECS data change agent is to process the ECS change request, unless
there is some reason‘to seek elarification beforehand. Once completed, the PCA
or designated ECS data change agent responds to the change request with an
email.confirming the data update. The receiving CE or FAB CE/HR confirms the
change occurred as requested and then bronzes a copy of the email, along with
any attachments, into OIS for recordkeeping.

7. Creating.a Claim Under Part B vs. Part E. or Both. Identifying when a claim is to be

adjudicated under Part B, Part E, or both, it is first necessary to identify the claimed conditions.
Conditions covered under Part B include CBD, beryllium sensitivity, chronic silicosis and
radiogenic cancers. Claims for any other illness not covered under Part B are created and
adjudicated solely under Part E, which covers any illness found related to occupational toxic
substance exposure.

a.

Version 4.2

Consideration of Employment. In addition to considering the claimed medical
condition(s), claimed employment is also considered. Part B of the EEOICPA
covers employees of the DOE, its contractors and subcontractors, beryllium
vendors, AWESs and eligible survivors. Part E offers benefits to DOE contractors,
subcontractors and their eligible survivors.
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For claims filed at the RC, the RC verifies employment through the Oak Ridge
Institute for Science and Education (ORISE) and/or clarifies the nature of claimed
employment.

Example 1: If a claim identifies employment as a federal employee at a DOE
facility and a Part B medical condition, the claim is adjudicated under Part B-only,
because a DOE federal employee is not a covered DOE contractor employee, as
required under Part E.

Example 2: If a claim identifies employment at an AWE or a beryllium vendor
and a Part B/E medical condition, the claim is adjudicated under PartB only,
because working at an AWE or beryllium vendor is not covered employment
under Part E. (The exception to this is if it is indicated that.the employeeworked
at an AWE or beryllium vendor that was designatedias a DOE facility for
remediation.)

Example 3: If only Part B medical conditiens are checked on‘the claim form
(e.g., CBD, beryllium sensitivity, chroni€ silicosi$, or radiogenic cancer) and
DOE contractor employment is claimed, the claim willbe adjudicated under both
Part B and Part E.

Example 4: Some AWE and beryllium vendor facilities are designated as DOE
facilities during periods of semediation. If the claimant from Example 1 instead
claims employment with an AWE owberyllium vendor during a period of
remediation or identifies the AWE or beryllium vendor as a DOE facility on Form
EE-3, the claim is to be adjudicated under both Part B and Part E. In such a case,
additional development to establish covered Part E employment would be
required.

Example:S: To establish covered employment under Part E, the employee must
have been a DOE contractor employee. If the claimant from Example 1 claims
only employment as a DOE federal employee, the claim is adjudicated under only
Part B.

Example 6: If a non-Part B medical condition (e.g., asbestosis) and DOE
contractor employment are claimed, the claim is treated as a Part E claim only.

Example 7: If the claimant claims diabetes (a non-Part B medical condition) and
employment with an AWE or beryllium vendor during a period in which
remediation did not occur, or does not identify the

AWE or beryllium vendor as a DOE facility on the Form EE-3, the claim is
adjudicated under only Part B, as the employee must be a DOE contractor
employee to be covered under Part E.

Example 8: If an employee claims prostate cancer and DOE contractor
employment, the claim is adjudicated under both Parts B and E. If the same
employee claims both prostate cancer and asbestosis, the prostate cancer is treated
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as a Part B and Part E condition, while asbestosis is adjudicated under Part E
only.

Example 9: If a claimant identifies chronic silicosis on the Form EE-2, the claim
is evaluated under both Parts B and E only when the claimed employment was in
underground tunnels in Nevada or Amchitka Island, Alaska. If the claimant
employment is outside of these facilities, the claim is adjudicated underonly Part
E.

Example 10: All new RECA Section 5 claims are to be adjudicated under both
Part B and Part E.

8. New Claims in Existing Cases. In situations where there is an.existing case recotd, if a
DO or RC receives a new claim for an additional medical condition, or new. survivor; the new
claim form is date-stamped and forwarded to the CMR for processing, as outlined in Item 3

above.

Case Assignments. New claims in existing cases‘ate assigned to the appropriate
DO and CE, as outlined above in Item 4."However, if the case is found to be
currently outside of the jurisdictional office (i.e. at EAB or NO), the new claim
will be assigned to the DO CE assigned to the case.

Medical Evidence Only. Ifthe claimant submits medical evidence for an
unclaimed condition (i«€., medical evidence indicating the presence of an illness
which identified as being potentially work-related) without a claim form, or
document with “words of ¢laim™ for a covered condition, the CE contacts the
claimant to request the appropriate claim form. He or she can also forward the
evidence toa RC for‘assistanee in initiating a new claim.

Survivoership Evidence Only. If a new survivor submits survivorship evidence
(e.g., birth certificate; marriage certificate, school records) without a claim form,
the DO or RC contacts the claimant to request he or she complete Form EE-2.

Wage-Loss and Impairment Claims. In cases in which a claimant submits Form
EE-10, Claim for Additional Wage-Loss and/or Impairment under the EEOICPA,
the CMR does not submit the form into the Case Create Queue. Any EE-10
received in the CMR is scanned as regular mail and appears in the assigned CE’s
“Unreviewed Assigned” document queue, at which time the CE is responsible for
reviewing the claim form, entering the appropriate information into ECS and
completing appropriate development actions. This data entry process also applies
when a claimant submits “words of claim” in lieu of Form EE-10 to requesting
wage-loss and/or impairment benefits.

9. Withdrawal of a Claim. A claimant is able to withdraw his or her claim for benefits for

any claimed condition(s), or wage-loss or impairment, prior to the issuance of a FD for the
requested benefit(s). All requests to withdraw a claim for benefits must be in writing, signed by
either the claimant or his or her AR, and specific in reference to what Part or Parts under the
EEOICPA the claim is to be withdrawn.

Version 4.2
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a. To resume development on a withdrawn claim, the claimant must submit a signed
letter to DEEOIC requesting the resumption of the withdrawn claim or submit a
new signed EE-1 or EE-2 form for the same illness(es)/death previously under
adjudication. DEEOIC will resume development by picking up where
development left off at the time the claimant chose to withdraw. Therefore, if a
recommended decision concerning the claim in question was issued and the.case
forwarded to FAB, but then the claim was administratively closed while‘the case
was at FAB due to claim withdrawal, a new recommended decision should not be
issued.
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CHAPTER 8 — CASE MAINTENANCE

1. Purpose and Scope. This chapter describes how hard copy case files are managed,
repaired, and transferred between locations within the DEEOIC when files are not fully imaged.

2. Case Assignee and Location Designation. As case file records can be transferred.to
different locations within an office for various reasons (i.e. case adjudication, fiscal processing,
management review etc.), ECS must reflect the designated physical location corresponding with
any ongoing action involving the claim. As hard copy case files move to different locations
within the DEEOIC, the DO or FAB staff must update the case office location in ECS and
annotate the file jackets accordingly.

a. Notations on Case Jackets. DEEOIC staff member lists:the new location code on
the grid sheet on the front of each case file folder, as well as dates and initials
each folder. The DEEOIC staff member then hand carries the file to its next
location or places the folder in the appropriate pick-up area for appropriate
routing.

b. Replacement Grid Sheets. When the casefile jacket has been completely filled,
it is copied. This copy is placed on the inside cover©of the left side of the case
file. A gummed grid sheet with spaces to enter néw routing locations is then
placed on the front cover of the casefile.

3. Physical Maintenance of Hard Copy Case FilessHard copy case files must be housed
either in a designated central file location or in other secure holding locations throughout the
DEEOIC Office. The physical.location.of the case file must correspond to the location code
assigned in ECS. The person assigned to manage the case is responsible for ensuring that any
hard copy documentationdmaintained in the case file folder is affixed securely by spindling it.

a. 2 x 2-Terminal Digit Order. Hard copy case files are to be organized by staff
using a 2x2 terminal digit system. Physical folders are grouped together and
filed using the lastfour digits of the file number, hereafter referred to as
“terminal digits”. The files are first grouped together in numerical order by the
last two. terminal digits (from XX00 to XX99). The first two terminal digits of a
file determine the order of files with the same final two digits (00XX to 99XX).
For example, files with the terminal digits 0034, 0234, 1001, 1034, 1234, 2001,
and 3489 are filed as follows:

Ending with 01: 1001, 2001
Ending with 34: 0034, 0234, 1034, 1234
Ending with 89: 3489

b. Labeling Files. The outside edge of each physical case file folder must be
labeled with the last four digits of the claimant’s file number (terminal digits).
Each digit has a distinct, brightly colored background, allowing searchers to
locate, retrieve and/or file the folders with greater ease and accuracy.
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4. Labeling Cases with Multiple File Parts. In the past, when the contents of a case file

became too thick to be contained in one folder, they were divided by Mail and File (M&F)
staff using the following rules (now that all new documents are scanned into OIS, this is no
longer necessary, but is important to note when reviewing older hard copy case files):

a.

The M&F Clerk labeled the original case file with the letter “A” at the bottem of
the front cover of and “B” at bottom of the front cover of the overflow.folder.

If it became necessary to divide the case more than once, the news, overflow
folders were labeled "AA", "AAA", etc.

Part B was always the active folder and contains the most recent. documents, the
original Forms EE-1/2, DOE claim forms (formerly Part.D), documents
containing words of claim for benefits under the EEOICPA, Employment
History Form EE-3, any documentation showing compensation paid, and all
documents requiring further action.

5. Repairing Cases. The M&F Clerk or other DEEOIC staff member designated by the

DD, FAB Manager, or Policy Branch Chief, repairs the casefolders and their contents that have
become worn or unreadable due to wear and tear:

Loose Documents. The M&F Clerkeor other designated DEEOIC staff member
repairs or strengthens documents that have'torn loose from the spindle by using a

gummed or self-adhesive reinforcements transparent tape, or other method
approved by the DD, FAB Manager, or Policy Branch Chief.

Damaged Documents. If torn or damaged documents cannot be mended, and
there is the'potential for further damage to occur, the M&F Clerk or other
designated DEEOIC staff member photocopies the documents so that the file
contains,a readable copy. To protect from further damage, the torn or damaged

decuments are placed in a protective sleeve or envelope and placed in the case
file.

6. Missing Files. If a physical case file cannot be located, a special search is required.
This_special search includes searching throughout the File Room (occasionally cases get
misfiled), at DEEOIC staff workstations, the DEEOIC Office as a whole, and even other
DEEOIC Offices. If the special search is unsuccessful, DEEOIC staff must reconstruct the file.

a.

Version 4.2

Reconstructing Cases. When a hard copy case is lost and every effort to locate it
within that DEEOIC Office and the other DEEOIC Offices is unsuccessful, the
DEEOIC staff must reconstruct the case file.

(1) Memo to the File. A Supervisory CE or Manager prepares a
memorandum for the signature of the DD, FAB Branch Chief, or Policy
Branch Chief, explaining the loss of the file and the necessity of seeking
replacements for imaging into OIS. The memo and reconstructed case
file are bronzed into OIS. There is no need to reconstruct a hard copy
case file.
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(2) Requests for Records. The assigned CE, FAB Representative, or NO
Representative prepares correspondence to all the claimants and ARs
associated with the case requesting a copy of any documents pertinent to
the case file that existed before case documentation began to be imaged
into OIS. The assigned CE, FAB Representative, or NO Representative
also requests duplicate documents from medical providers, the NIOSH,
DOE, and any other identifiable source (e.g., CPWR, SSA, RC):. In the
memo and the letters requesting the documentation, the DEEOIC staff
member requests that any documentation be submitted tothe CMR or
uploaded via the Electronic Portal for processing as imaged documents.

7. National Instant Criminal Background Check System (NICS) Improvement
Amendments Act of 2007 (NIAA). The NICS is a computerized system.designed to help
determine if a person is disqualified from possessing or receivingfirearms by conducting a
search of available relevant records. Among its requirements, the NIA A mandates that federal
departments and agencies provide relevant information to the Attorney General for the NICS.
The databases used by the NICS in its searches contain records with information relevant to the
various legal prohibitions against firearm possession afid purchasing under both Federal and
State law. There are ten categories of Federal firearm prohibitions. Fer each category of
prohibition, there are relevant record types that should be reported.to the NICS. During the
administration of the EEOICPA, the DEEOIC takes possession.of a variety of claim
documentation including some that is reportable. Records that DEEOIC is obligated to report
under the NIAA are those that it receivessduring the administration of claims that originate from
State or Local agencies.

a. Under the NIAA, DEEOIC has the potential to have reportable records in
several of theten categories of Federal firearm prohibitions.

(1) Felons.

(a) Thisdncludes any person “who has been convicted in any court of
a crime punishable by imprisonment for a term exceeding one
year,” (including general court-martial) regardless of whether or
not that term of imprisonment was imposed.

(b) The term “offense punishable by imprisonment for a term
exceeding one year” does not include:

(1) any federal or state offenses pertaining to antitrust
violations, unfair trade practices, restraints of trade or
other similar offenses relating to the regulation of business
practices; or

(i1) any state offense classified by the laws of the state as a

misdemeanor and punishable by a term of imprisonment
of two years or less.
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(©) What constitutes a conviction is determined in accordance with
the law of the jurisdiction in which the proceedings were held. If
a conviction has been expunged or set aside, or the person has
been pardoned or had his/her civil rights restored, it is not
considered a conviction unless it was provided in the
expungement, pardon, or restoration that the person may not-ship,
transport, possess, or receive firearms.

Relevant records defined by DOJ: Judgment and commitment orders
from the courts — only if the conviction is secured without collaborating
with a U.S. Attorney’s Office or other DOJ componént.

Potential DEEOIC specific relevant records: Judgments in statecourt
actions, usually received in conjunction with 42 U.S.C. § 7385i(a) which
states that a person convicted of fraud indhe application for or receipt of
benefits under the Energy Employeest©Occupational Illness Compensation
Program Act (EEOICPA) or any other federal or state workers’
compensation law forfeits any entitlement to the EEOICPA benefits for
any injury, illness or death for which.the time of injury was on or before
the date of the convictions

Fugitives from justice.

(a) This includes any personswho has fled from any State to avoid
prosécution for a felony or a misdemeanor leaves the state to
avoid giving testimony in any criminal proceeding, or who knows
that misdemeanor or felony charges are pending against
him/her and who leaves the state of prosecution.

Relevant records defined by DOJ: Misdemeanor and felony warrants and
charging doecuments — only if obtained without collaborating with a U.S.
Attorney’s Office or other DOJ component.

Potential DEEOIC specific relevant records: None anticipated.
Persons unlawfully using or addicted to any controlled substance.

(a) This includes any person who uses a controlled substance and has
lost the power of self-control with reference to the use of the
controlled substance or who is a current user of a controlled
substance in a manner other than as prescribed by a licensed
physician.

(b)  Unlawful use need only to have occurred recently enough to
indicate that the individual is actively engaged in such conduct,
not necessarily at the precise time the person seeks to acquire a
firearm.
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(©) An inference of current use may be drawn from evidence of recent
use or possession of a controlled substance, or a pattern of use or
possession that reasonably covers the present time (i.e., conviction
for use or possession within the past year or multiple arrests for
possession within the past five years if the most recent arrest
occurred within the past year).

(d) For a current or former member of the Armed Forces; an
inference of current use may be drawn from recent,disciplinary or
other administrative action based on confirmeddrug use (i.e,
discharged based on drug rehabilitation failute).

(e) The term “controlled substance” includes; but 1s not limited to,
marijuana, depressants, stimulants, and narcetic drugs; but
excludes distilled spirits, wine, malt beverages, and tobacco.

Relevant records defined by DOJ:«Drug-related convictions, drug-related
arrests, and disciplinary or other'administrative actions in the Armed
Forces based on confirmed druguse <only if obtained without
collaborating with a U.S_ Attorney’s Office.or other DOJ component.
Therapeutic or medicalrecords that are ereated in the course of treatment
in hospitals, medical facilities, or analogous contexts that demonstrate
drug use or addictien should not be submitted.

Potential DEEOIC specific relevant records: Judgments in state court
actions, usually received in conjunction with 42 U.S.C. § 7385i(a).

Persons “adjudicated.as a mental defective” or “committed to a mental
institution”

(a) Thisdncludes any person who has been determined by a court,
board, commission, or other lawful authority as being a danger to
himself/herself or others, or lacking the mental capacity to
contract or manage his/her own affairs.

(b) A mental institution is a facility that provides diagnoses by
licensed professionals of mental retardation or mental illness.

(©) “Mentally defective” does not include a person:

(1) who has been granted relief from the disability through a
qualifying federal or state relief from disability program as
authorized by the NIAA; or

(11) whose adjudication or commitment was imposed by a
federal department or agency and: the adjudication or
commitment has been set aside or expunged; the
individual has been fully released or discharged from all
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treatment, supervision or monitoring; the individual has
been found by a court, board, commission or other lawful
authority to no longer suffer from the mental health
condition that was the basis for the adjudication or
commitment, or whose adjudication or commitment is
based on a medical finding of disability, without an
opportunity for a hearing by a court, board, commission,
or other lawful authority and the person has not been
“adjudicated as a mental defective” pursuant to 18, U.S.C.

§ 922(2)(4).

(d) Formal commitment of a person to a mental institution by ascourt,
board, commission or other lawful autherity includes commitment
to a mental institution involuntarilys'commitment for.mental
defectiveness or mental illness or’commitment for other reasons,
such as for drug use. It does not include a person in a mental
institution for observation or a voluntary,admission to a mental
institution.

Relevant records defined by DOJ: Judgment and commitment orders,
sentencing orders, and €ourt or agency records of adjudications of an
individual’s inability to manage his or her own affairs if such
adjudication is based on marked subnormal intelligence or mental illness,
incompetencysor disease (including certain agency designations of
representative or alternate payees for program beneficiaries).

Potential DEEOIC specific relevant records: Court ordered guardianship
and conseryatorship documents received during the course of claims
adjudication.

Illegal/unlawful aliens, and aliens admitted on a non-immigrant visa.

(a) This includes any person who is illegally or unlawfully in the
United States or has been admitted to the United States under a
non-immigrant visa.

This includes those persons who:

(1) unlawfully entered the United States without inspection
and authorization by an immigrant officer and who have
not been paroled into the United Stated under § 212(d)(5)
of the INA;

(i1) are a non-immigrant and whose authorized period of stay

has expired or who has violated the terms of the non-
immigrant category in which he/she was admitted;
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(ii1))  were paroled under INA § 212(d)(5) whose authorized
period of parole has expired or whose parole status has
been terminated, or;

(iv)  are under an order of deportation, exclusion or removal, or
voluntary departure, whether or not he/she has left the
United States.

(b) Permanent resident aliens and aliens lawfully present in this
country without a visa are not prohibited.

Relevant records defined by DOJ: Deportation orders; visa applications
(including denials), and immigration papers.

Potential DEEOIC specific relevant recotds: None anticipated.
Persons dishonorably discharged from the military.

(a) This includes any person whose separation from the U.S. Armed
Forces was characterized as‘a dishonorable discharge or a
dismissal adjudged by a general eourt-martial.

(b) Any personswho was separated for any other discharge (for
example, a bad conduct discharge) or whose dishonorable
discharge or.dismissal has been upgraded under the authority of a
discharge review board or a board for the correction of military
records 18 not prohibited.

Relevantirecords defined by DOJ: Discharge records, court-martial
records, and dis€iplinary orders — only if no other federal agency would
be submitting.

Potential DEEOIC specific relevant records: None anticipated.
Citizen renunciates.

(a) This includes any person who having been a U.S. citizen
renounced U.S. citizenship either before a diplomatic or consular
office of the United States in a foreign state pursuant to 8 U.S.C. §
1481(a)(5) or before an officer designated by the Attorney
General when the United States is in a state of war pursuant to 8
U.S.C. § 1481(a)(6).

(b)  Any person whose renunciation of citizenship has been reversed
as a result of administrative or judicial appeal is not prohibited.

Relevant records defined by DOJ: Form DS-4083, Certificates of Loss of
Nationality.
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Potential DEEOIC specific relevant records: None anticipated.

Persons subject to a domestic violence restraining order.

(a)

(b)

This includes any person subject to a domestic violence
restraining order as long as the court order was:

(1)

(i)

(iii)

issued after a hearing of which such person received actual
notice and had an opportunity to participate;

restrains such person from harassinggstalkings or
threatening his/her intimate partner or his/her child with
that intimate partner or person,.erengaging in other
conduct that would place the'intimate partner.if
reasonable fear of bodily injury to the partner or child; and

includes a finding that such person represents a credible
threat to the physical safety of the intimate partner or child
or, by its terms, prohibits the use, attempted use or
threateneduse of physical force against the intimate
partner or child that would reasonably be expected to
cause bodily.injury.

The Buteau of Alcohel, Tobacco, Firearms and Explosives (ATF)
has ¢clarified that an “intimate partner” is defined as:

(1)

(i)
(iii)
(iv)

the spouse of the person
a former spouse of the person
an individual who is a parent of a child of the person

an individual who cohabits or has cohabited with the
person.

Relevant records defined by DOJ: Protective orders.

Potential DEEOIC specific relevant records: Protective orders potentially

(a)

received in conjunction with child support orders.

Persons convicted of a misdemeanor crime of domestic violence.

This includes any person who meets all of the following criteria:

(1)

has been convicted of a federal, state, local or tribal
offense that is a misdemeanor, or in states that do not
classify offenses as misdemeanors, is an offense
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punishable by imprisonment for a term of one year or less
or only by a fine;

(i)  the offense has, as an element, the use or attempted use of
physical force or the threatened use of a deadly weapon;
and

(ii1))  the offense was committed by a current or former spouse,
parent or guardian of the victim, by a persen with-whom
the victim shares a child, by a person who 1s cohabitating
with or has cohabited with the victim‘as a spouse, parent
or guardian, or by a person similarly situated to a speuse,
parent or guardian of the victims

(b) If a conviction of a misdemeanoricrime of domestic violence has
been expunged or set aside, or'the person has been pardoned or
had his/her civil rights restored, it is not considered a conviction
unless it was provided in'the expungement, pardon, or restoration
that the person may not ship, tfansport,possess, or receive
firearms (and the person is not.otherwise lawfully prohibited in
the jurisdiction in which the proceedings were held).

Relevant records.defined by DOJ: Convictions — only if obtained without
collaborating with a U.S. Atterney’s Office or other DOJ component.

Potential DEEOIC specifie rélevant records: Judgments in state court
actions, usually received in conjunction with 42 U.S.C. § 7385i(a).

(10)  Persons under indictment.

(a) Thisdncludes any person “who is under indictment for a crime
punishable by imprisonment for a term exceeding one year.”

(b) The ATF has clarified that this includes:

(1) a person under indictment or information in any court
under which a crime punishable by imprisonment for a
term exceeding one year may be prosecuted, or;

(i1) a military service member charged with any offense
punishable by imprisonment for a term exceeding one year
which has been referred to a general court-martial.

Relevant records defined by DOJ: Indictments and information — only if

obtained without collaborating with a U.S. Attorney’s Office or other
DOJ component.
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Potential DEEOIC relevant records: Indictments in state court actions —
usually received in conjunction with 42 U.S.C. § 7385i(a).

DEEOIC Responsibilities. All DEEOIC staff is to familiarize themselves with
the stipulations for reporting records under the NIAA. During the course of
claim adjudication, should a DEEOIC staff person identify any reportable
records, he or she is to notify the assigned CE and Supervisory CE by email that
a potentially reportable document exists in a DEEOIC case file. On¢e notified, it
becomes the responsibility of the assigned CE to then undertake eloser serutiny
of the potentially reportable document to ascertain the proper action to be
undertaken.

(1)

)

3)

The CE is to examine the document, informed.by.the guidance ptovided
in this section of the Procedure Manual on the ten categories . of reportable
documents, to make a decision on whethér the document is sufficient to
identify the named individual as a potential prohibitor under NIAA. The
CE is to prepare a draft Memo to File that provides a'summary of the
matter and explains the outcome of their@nalysis, including justification
for action as a potentially reportable documentaunder NIAA or closure of
the matter with no furtheraction necessary.The CE then will forward the
draft Memo to File for the DD to review:<The DD is to review the Memo
and certify that it represents-an accurate finding with regard to the CE’s
review of the available evidence. If certified, the CE will finalize the
Memo to File,and upload itdntethe OIS case file record.

If the Memo to File, certified by the DD, identifies a potentially
reportable document, the case file is to be transferred to the National
Office Poliey Branch for further action.

Once the Policy Branch receives the case file, a Policy Analyst will
evaluate whether the further action is appropriate. If the assigned Policy
Analyst concurs with the Memo to File, the case file will be transferred to
the Office of the Solicitor for evaluation. If the Solicitor agrees that the
document meets the NICS reporting requirement, it will notify the Policy
Analyst. The Policy Analyst will then update the ECS case record with
the completion of the NICS indicator, along with a note on the input
screen about the reportable document, the identified prohibitor and the
relevant NIAA category. DEEOIC will coordinate the reporting of all
cases with a positive ECS NICS indicator to the proper DOJ point of
contact. Once all actions are complete, the Policy Analyst will transfer
the case file back to the originating district office with a brief memo
describing the disposition of the NICS evaluation. If any future
developments occur with regard to the reportable document, including
changes that warrant removal of a reported document, the CE may
contact the Policy Branch for guidance.
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CHAPTER 9 — TRANSFERS AND LOANS

1. Purpose and Scope. This chapter describes the procedures for transferring fully scanned
electronic case files and hybrid (a combination of paper and electronic records) case files
between the various offices within the DEEOIC, including the DO, the FAB or the NO. This
Chapter also addresses the NIOSH case referral process.

2. Responsibilities. M&F staff process all fully scanned and hybrid case files transferred
temporarily or permanently among the DEEOIC Offices. The Chief of Operations, Supervisory
CE, ADD, DD, FAB Manager, NO Representative, M&F Clerk, or other designee transfers
electronic records in ECS on all temporary or permanent case file transfers If a filethas a paper
component (hybrid case), the physical file is shipped in its entirety to the designated location. If
DEEOIC staff identifies misrouted case files, he or she is responsible for.ensuring it gets
transferred to the appropriate DEEOIC Office (including the papercomponent of a hybrid file).

3. Transfers (Loans). Case files are transferred betweentDEEQIC Offices for a variety of
reasons; including the review of a RD, a FD, a remand order, a request for reconsideration, a
request for reopening, a DO pending action, a medical or scientific referral, or for a policy issue.

a. The Chief of Operations, FAB Manager, NO Unit Chief for Policies, Regulations
and Procedures, DD, ADD, Supervisory CE, SrCE, or other designee must
determine whether the case is in a posture for transfer to another DEEOIC Office
(e.g., the DO issued an RD,that needs to be sent to FAB for processing of the FD).
He or she ensures that.any pending action‘items, including outstanding phone
calls or other time-sénsitive actions, are completed. Once the case is cleared for
transfer, the following occurs:

(1) Theperson ptocessing the transfer completes a DEEOIC transfer sheet
accurately. The transfer sheet includes information regarding the case file,
the destination of the file, the initiating staff person’s name and transfer
date;

(2) The completed transfer sheet is uploaded to OIS with proper indexing
labels; and

3) The transfer to designated jurisdictional office is recorded in ECS
effective the date of the completed transfer sheet.

b. All cases sent to the NO require the authorization of the DD, ADD, Chief of
Operations, Supervisory CE, FAB Manager, or other designee. The NO Unit
Chief for Policies, Regulations and Procedures or designee authorizes case
transfers from the NO.

c. DOs may transfer case files to other jurisdictions permanently, based upon the
employee’s last verified covered employment. Alternatively, management
decisions may lead to changes in case allocations amongst the district or FAB
offices.
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4. Maintaining ECS. Maintaining accurate case location information in ECS is essential.
Each time a staff person transfers a case file from one location to another within a
DEEOIC Office, or from one DEEOIC Office to another, he or she must update ECS to
show the current location of the entire case file and the date in which the change in
location occurred.

a. For any hybrid case, M&F staff mails the paper component to its destination by
using the designated express mail service or through the USPS.

b. The jurisdictional office in possession of a file, even on temporary basis, must
handle all case management functions; including imaging ofincoming mail and
documentation, along with its review and indexing.

c. When either a fully scanned or hybrid case file arrives in the DEEOIC Office, the
M&F Clerk or other designated staff must ensure(that the case'is assigned in ECS
to a person responsible for management of theicase.

5. Referring Case Records to NIOSH. As part of the dose reconstruction process, NIOSH
must review certain employee’s medical and employmenttecords. When referring cases to
NIOSH for a dose reconstruction, the case file is.electronically transmitted to NIOSH via the
Secure Access Management Service (SAMS). /Any paper compenent of a hybrid case file not yet
uploaded to OIS must be scanned and compiled with'the electronic record in OIS prior to
transmitting to NIOSH. Upon receipt, NJIOSH sends the DO an electronic confirmation of
receipt for each NIOSH referral received via the SAMS portal.

a. Schedule. Each DO typically send cases on designated days based on the
following weekly schedule:

Tuesday: Jacksonville
Wednesday: * Cleveland
Thursday: Denver
Friday: Seattle

Occasionally, a terminal claim or a high volume of claims will necessitate the
submission of additional NIOSH referrals outside of the schedule noted above.

b. Following the receipt of the confirmation emails from NIOSH, the DO prepares a
manifest of cases and the type of referrals (initial, amended, or supplemental)
electronically transmitted that day to NIOSH. The manifest is uploaded to the
SAMS portal in the same manner the NIOSH referrals were submitted. NIOSH
uses this manifest to reconcile the receipt of each referral submitted via the SAMS
portal. For any claims submitted outside of the schedule noted above, a new
manifest is prepared and submitted electronically via the SAMS portal for NIOSH
reconciliation purposes.

6. Referring Cases to the NO. When a DO or FAB office refers a case to the NO, the
transfer sheet must clearly describe the circumstance for the case transfer; including for policy
evaluation, legal analysis, reopening, or medical health science assessment.
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CHAPTER 10 - RESOURCE CENTERS

1. Purpose and Scope. This chapter describes the policies and procedures governing the
DEEOIC RCs.
2. RC Functions. The RCs are situated in key geographic locations throughout the United

States to provide assistance and information to the EEOICPA claimant community and‘other
interested parties. The RCs gather substantial information and documentation, but they do not
perform adjudicatory functions. The RCs provide claim development support and program
outreach as well as initial claim intake.

A contractor manages and staff the RCs. Each RC has a manager who reports.to.the RC
Contractor Project Manager, who in turn, reports to the DEEOIC RC Coeordinator located at the
NO. The RC Coordinator is responsible for supervising the activities of all RC staff;mationwide.

The RC functions include the following:

a. Claim Intake. Most new Forms EE-1/2 are fileddirectly with the RC located in
the geographical area where the claimant(s).reside. Forms EE-1/2 received
directly in the DO undergo employment verificationat the DO and such claims
are referred to the RC only if the DO determines that an OHQ is required.

Regardless of place of receipt, the date of filing for a claim is the earliest
discernible date stamp.or postmark of a.claim form or words of claim. Words of
claim are any written statements received without a claim form that indicate a
claimant’s intention to seek benefits uinder the EEOICPA.

Whether filing by telephone or in person, RC staff relays information about the
program to the claimant. The RC explains the eligibility requirements, asks about
conditions that the claimant has developed, and begins the process of gathering
information for use. in adjudication.

(1) Filing by Telephone. When a claimant files a claim telephonically with
RCs, but then either refuses or fails to sign an actual claim form, the RCs
must proceed as follows:

(a) Two weeks after the call, the RC telephones the claimant,
informing him or her that the claim form must be signed to
complete the filing process, and then recording the contact in ECS.

(b) Two weeks after that initial follow-up call, the RC sends the
claimant a letter telling him or her that the unsigned claim form
will be forwarded to the DO assigned to adjudicate the claim, and
places a copy of the letter in the case file, but that the DO CE will
administratively close the claim because of the lack of a signed
claim form.
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(©) The RC then prepares a memo to the file documenting the times,
dates, and manner of the efforts made to get the form signed, and
of the warning that the claim will be closed administratively.

Phone Calls: RC staff will serve as the initial responder for incoming DEEOIC
phone inquiries, regardless of case location/jurisdiction or request status. RC staff
members will use all available program resources in responding to inquiries in the
most efficient and expedient manner possible.

When RC’s receive phone inquiries from a claimant or AR seéking a status of a
claim or medical authorization request that requires further review/analysis by
DEEOIC staff, they are to transfer the call to the appropriate adjudicatoryDO CE,
FAB HR, or assigned MBE. Calls transferred in thisimanner.will be documented
as a pending phone call in ECS until closed by RC or DEEOIC staff. In the event
that a transferred phone call is not answered by the designated DEEOIC staff
member, the caller will have the option to either leave a voiceimail message with
the intended call recipient or be returned back to the RC staff member who may
then annotate ECS with a request for a returnedphone call.

When RC’s receive onsite inquiries from a claimant or AR seeking claim status
that requires further review/analysis by DEEOIC staff, they initiate contact with
the DO CE, FAB HR or assigned MBE. When referring a claimant or AR to a
DO, FAB or assigned MBE, the RC will initiate a telephone call with the
appropriate DEEOICsstaff member, requesting assistance to address an incoming
inquiry received at the RC./If the DEEOIC staff member is not available to take
the call, an automated record of a pending phone call will be created in ECS.

Program Information. If a potential claimant calls for information and/or
guidance and no claim is©n file, the RC staff member informs the potential
claimant of filing requirements and available benefits. No referral to a DO or
FAB is necessary. As no claim exists, a note memorializing the telephone
conversation cannot be entered into ECS.

Where a current claimant contacts the RC for guidance about the claims process
(e.g., confirmation that a claim exists, questions about submitting new evidence or
a new claim for benefits), the RC can provide guidance to the claimant as needed
without referral to the DO or FAB. The telephone conversation is memorialized
in ECS.

Also, RC staff may assist claimants in understanding the information being sought
in DO development letters, explain the means by which such information may be
obtained, and assist claimants in obtaining evidence. The RCs also assist
claimants with medical bills/documentation and enroll/educate medical providers
to join and navigate the automated medical bill pay system. Again, the telephone
conversation is memorialized in ECS.
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d. OHQ. RCs conduct occupational history development on all new Part E claims
and some previously filed Part D/E claims, as discussed in section 6 below.

e. Any document or record generated or received by the RC relevant to an initial
claim submission or to an existing claim must be uploaded to OIS via the central
mailroom or the DEEOIC electronic document portal.

3. ECS Usage in the RC. ECS access is granted to the RCs to record claimant ifiteraction

and obtain claim status updates. All such interactions are recorded in ECS.

Some RC activity occurs prior to case creation in the DO, and ECS data inputds unavailable.
RCs make ECS entries only on created cases. Where the case is not yet created, the RC
maintains a written account of all claim-related activity, including the date on:which such
activity took place.

Version 4.2

ECS Notes. The ECS Notes field is used for all face-to-face contact with a
claimant on a created case. For example, ECSinotes are used when a claimant
appears at the RC to submit evidence or claim forms, to make an inquiry or raise a
concern, or to complete the OHQ interview.

The RC staff member records the.elaimant’s visit inthe notes field in ECS,
providing a synopsis of the conversation and a description of any evidence or new
claim filed during the visit. The Note§ entry outlines the interaction with the
claimant, including instructions or guidance the RC provides to the claimant. The
RC discusses only infofmation on a gpecific claim with the claimant in question.

Phone Calls. The Phone Calls field in ECS allows RC staff members to
memorialize telephone conversations, access telephone messages for calls
received inthe RC, and provides a mechanism to track and maintain telephone
contacts on given‘case files.

RC staff members receive incoming telephone calls, return calls and place calls to
claimants‘and others regarding questions and concerns arising out of the claims
process.

(H RCs receive various kinds of direct calls. Generally, incoming calls are
from claimants (or their AR) seeking claim status or guidance, or from
potential claimants seeking program information and guidance regarding
the claims process.

(2) A RC staff member returns a telephone call received in the RC within two
business days of receipt regardless of the issue at hand. All calls related to
claims must be returned and memorialized in ECS accordingly.

3) Outgoing calls are those generated from the RC for a purpose other than
returning a telephone call. The DO may request RC assistance in
obtaining evidence from a claimant or conducting some additional follow-
up on a case file. Many RC outgoing calls are generated in the course of
conducting occupational history development, and are memorialized in
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ECS only on created cases.

Calls from Claimants. Each telephone call to or from a claimant must be
accurately recorded in ECS. If RC staff members conduct OHQ interviews (see
below) by telephone, the OHQ interview must be memorialized in ECS in the
same manner as the in-person interview.

The RC staff member handling the telephone call outlines the content of the
discussion, the claimant request, if any, the guidance or solution offered, and the
outcome of the call or resolution of the issue at hand. Entry of quality data is of
the utmost importance, and the RC staff member strives to ensure aceuracy and
specificity of data input when telephone contact is noted in ECS.

ECS Entries. The RC ECS user may change ECS entries placed into,the

system by RC staff as needed to correct errors, or at the request of the RC
manager upon his or her final review of claimile material before it is forwarded
to the DO. However, the RC cannot delete ECS entries, so RC staff and
managers must ensure that the data entered into ECS is of high quality and free
of errors prior to saving the entries into thesystem.

Once an ECS record is input at the RC leyvel, onlyINO DEEOIC staff may
remove it. No capability to add er alteér ECS has been granted to the RCs, and all
coding operations related te.RC activity on a case (aside from activities related to
inputting phone calls orf ECS Notes).are.entered at the DO to correspond with the
date of the activity,.as noted on the RC memorandum that accompanies case file
materials to the DO.

ECS Security. Secufity measures govern access to the system due to the
sensitive nature of the records available in ECS and other claim file documents
(e.g.,.employment history, payment information, disease history, Social Security
Numbers, and addresses).

When.a RC staff member is hired, and ECS access is required for that
individual, access must be granted. Conversely, when an RC staff member’s
employment is terminated, that person’s ECS access must be disabled.

(1) To give a new RC staff member ECS access, the RC manager prepares a
memorandum to the RC Contract Project Manager requesting such access
and providing all pertinent employee information. The RC Contract
Project Manager sends a memorandum to the DEEOIC RC Coordinator at
NO, who reviews the request and advises Energy Technical Support of the
need to grant access to an incoming RC employee.

(2) Upon termination or resignation of an employee, the RC Manager
prepares a memorandum to the RC Contract Project Manager. The
memorandum provides the former employee’s name, title, employee
number, and all other necessary information, including the date of the
employee’s termination or resignation. The memorandum requests that
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3)

the former employee’s access to ECS be terminated on a specified date
(i.e., date of termination or resignation).

The RC Contract Project Manager then prepares a memorandum notifying
the DEEOIC RC Coordinator advising of the RC former employee’s
scheduled departure. The DEEOIC RC Coordinator advises Energy
Technical Support of the need to delete ECS access to the outgoing RC
former employee upon receipt of such notification.

4. Security, Privacy, Conflicts of Interest.

Version 4.2

RC Staff Member with Interest in a Claim. A RC staff member may be a party to
a claim under the EEOICPA or may have a personal or.familial interest in the
outcome of a claim.

(1)

)

RCs must avoid conflicts of interest injprocessing claims and

should avoid even the appearance of impropriety.in théir work. Their
staffs must work without any bias or influence that would affect their
ability to render impartial service to,theé government in carrying out their
duties.

Therefore, RC staff cannot process claims or conduct either employment
verifications or oceupational histories for immediate family members
(defined as spouses, childrengsiblings, grandparents, parents, or first or
second cousins) or for any other individuals with whom they would have
so close a relationship as to affect their judgment.

In such cases)the RCmnotifies the DEEOIC RC Coordinator at NO in
writihg via e-mail memorandum and refers those cases to the nearest
alternate RC. Adter the conflict review process is completed, the RC
manager prepares a memorandum to the alternate RC manager asking that
the occupational history development or other task(s) be conducted and
forwarded to the next nearest DO that does not have jurisdiction over the
RC in question.

The RC assigned this development action has 14 calendar days upon the
receipt of the assignment to complete all these activities and to report to
the DO.

When a RC staff member has a claim of his or her own, or when the
situation meets the definition of a conflict of interest due to a relationship
as defined above, the DO case file in question is transferred to the nearest
DO for handling.

For instance, a claim involving an RC staff member working at an RC

within the jurisdiction of the Denver DO is transferred to the Seattle DO
for handling, and vice versa. Claims involving a staff member working at
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an RC within the jurisdiction of the Cleveland DO are transferred to the
Jacksonville DO, and vice versa.

b. Security and Individual Privacy Concerns. When interacting with claimants and
other interested parties (e.g., ARs) RC staff must remain aware of individual
privacy concerns and maintain compliance with Privacy Act mandates. Except as
discussed below, RC staff members may not provide information aboutan
individual claim for benefits, or any other personal information, to anyone other
than the identified claimant or his or her AR.

(1) For RC staff to release any information regarding a specific claim or
claimant to an alleged AR of that claimant, an authorization form signed
by the claimant must be in the case file appointing,such individual as the
claimant’s AR regarding his or her claim for'benefits under the EEOICPA.
A claimant may authorize other third parties to receive claims information,
but may not authorize multiple ARs.

(2) Where information is sought that'exceedsithe RC’s ability to assist the
claimant or AR (e.g., specific development questions regarding the
relationship between toxicsubstances and illness), the RC staff refers the
matter to the proper DO/CE or FAB HR, denoted in ECS as the primary
CE.

c. Multiple Worksites. In‘all instancesdnvelving multiple worksites, the RC closest
to the residence of the claimant(s) performs the required development tasks. For
instance, if employment is‘claimed atall three Gaseous Diffusion Plants (GDP),
and the employee/claimant(s) reside in the Paducah, Kentucky area, the Paducah
RC handles‘@ll requited tasks.with assistance from the other RCs as needed.

d. Multiple.Claimant Locations. If claimants reside in different states and the claim
as.a whole can be better served by utilizing more than one RC, a RC will be
assigned based upon the geographical locations of the claimants. In such cases
the RCforwards documentation to the adjudicatory DO.

5. Occupational History Development. The RCs conduct initial occupational history
development on Part E cases only regarding claims involving covered Part E employees and their
eligible survivors. /This is done in part by completion of the OHQ. Exhibit 10-1 is a sample
OHQ. Exhibitil0-2 is a sample OHQ specific to RECA employees. Whenever possible, this
steproccurs during claim intake at the RC, with the results forwarded to the DO within a seven
day period. The RC may conduct the OHQ prior to receipt of the claim filing, but the OHQ is
not to bé sent to the DO until a signed claim form is received. If no signed claim form is
received, the RC returns the OHQ to the claimant with instructions to return to the RC with a
signed claim form.

a. Time Frames. If the OHQ cannot be completed within the initial seven day
period, the RC sends the claims package to the DO within seven days of receipt of
claim forms, and then conducts the occupational history development.
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(1)

)

)

(4)

©)

The RC has a total of 14 calendar days from the date of receipt of the
claim or receipt of the assignment from the DO to conclude the
occupational history development steps.

If all actions cannot be completed within that time frame, the RC advises
the DO CE via e-mail of the reason for the delay and outlines a reasonable
timeframe in which to finalize all necessary actions.

If an additional seven calendar days elapse after the 14 calendar day due
date, the RC telephones or e-mails the DO CE requesting a time extension
and providing an action plan.

As soon as the occupational history task is complete, and assuming that a
signed claim form has been received, all doeumentation is immediately
forwarded to the DO with a memo notingithe date on which the
interview(s) was conducted. The RC maintains a copy of all case file
materials until the occupational history development process is complete.

If the RC cannot conduct the OHQ within 30 days of receipt of assignment
and/or filing of the claim, the RC suspends all activities and reports to the
DO. No further action is taken. The DO CE sends a letter to the claimant
requesting a response once allmaterials are received in the DO.
Depending upon the.claimant‘s response, the CE can assign the OHQ task
to the RC.

Occupational History Development Not Conducted. Under the following
circumstances; no OHQ development occurs:

(1)

2)

€)

If beryllium illness or chronic silicosis is the only condition claimed,
unless otherwisedirected by the DO. In addition, no occupational history
development.s conducted where only ineligible survivors are claiming
benefits.

In such instances, the claim file material is immediately forwarded to the
DO, the DO reviews for necessity of further occupational history
development, and assigns development tasks to the RC as needed.

If benefits are approved under Part B, or a positive DOE physician panel
finding exists that DOE accepted under the Part D program and the
employee is a DOE contractor or subcontractor (not a federal employee)
then the employee is also covered under Part E for those approved
diagnosis. In all cases, the RC consults ECS for the status of the Part B
claim for acceptance and queries the DO for guidance if a question arises
as to whether or not an occupational history development action is
required.

If the DOJ has accepted a RECA Section 5 claim, no occupational history
development is necessary, unless the claim was filed by a survivor. All
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other RECA claims generally require independent adjudication and require
an OHQ. Cancer claims submitted by Section 4 RECA claimants who do
not wish to file with DOJ require an OHQ.

OHQ and Interview. The main function of the RC staff member in his or her
occupational history development role is to conduct the OHQ interview. In.cases
with multiple survivors, all claimants are interviewed, unless one or more
claimants have been designated to represent all of the claimants withdegard to the
interview process.

(1) Occasionally, one claimant will know more about possible worksite
exposure, or be more comfortable with a formal interview process, than
the others. In such instances, a simple signed statement by. the other
claimants designating a certain claimant to bé interviewed in his or her
stead will suffice.

(2) Such a signed statement is not a designation of'an ARg and is only used in
the interview process. Where an/AR hasbeen appointed on a claim file
with multiple claimants, there is noneed to designate a claimant to
participate in the questionnaireprocess. ARs‘may determine how the
questionnaire process will be conducted.

3) Much of the information gathered through occupational history
development is$ensitive in nature‘and is subject to Privacy Act mandates.
Accordinglys the information developed may not be disclosed to any
individual unless heé or she'is an AR of the claimant or an authorized
DEEOIC representative.

Timeliness Goalst An interview must be scheduled and completed within the
timeframes stated above; and all reworks and follow-up interviews must be
conducted within sevén days of receipt in the RC, as noted above.

To properly conduct the interview, the RC staff must understand the work
performed by DOE employees. Knowledge of the types of hazardous materials
potentially present at DOE sites, the covered illness resulting from claimed
exposures, the standard length of exposure for the illness to occur, and the
medical diagnosis required to verify the illness is also necessary.

The RC staff must also possess sufficient knowledge of the EEOICPA, the DOE
and RECA sites, and hazardous materials to record sufficient, valid data in
OHQs, as well as ECS.

Proper Use of OHQ. DEEOIC developed the DOE and RECA occupational
history questionnaires for use by the RC staff, who must properly use them to
obtain the information DEEOIC requires to evaluate a claim for causation.

The interview may be conducted in person or by telephone. On created cases, all
telephonic activity regarding occupational history development is captured in the
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ECS phone calls field, while all in-person activity is placed in the ECS Notes
screen.

Use of Script. When conducting interviews, the RC adheres to the script prepared
by the DEEOIC. It is of the utmost importance that all interviews follow the
prepared script, but flexibility is allowed for follow-up questions that logically
flow out of the results of the interview.

If the interviewee has little or incomplete knowledge about a particular subject,
the RC notes such deficiencies so that the DO is aware that information-gathering
efforts were made.

Each interview takes approximately two to three hours.to.complete. It isfpossible
that multiple claimants will require an interview forone case file.

(1) Overall, the RC interviewer is responsible for the proper conduct of the
interview and for producing a complete, comprehensive questionnaire,
including correct grammar and spelling.

(2) The RC makes certain to comply with specific requests for information
from the CE. For instance, if the CE wants specific exposure information
regarding solvents (e.g., benzene exposure) the RC follows up with a line
of questioning to satisfy the CE’s request.

3) Once the interview is‘completed, the RC staff member gives the claimant
the interview confitmation letter (Exhibit 10-3) verifying that the
interview took place, and its date. A copy is sent with the OHQ for
inclusion in the case file.

4) All information.s saved to the OHQ exactly as presented by the
interviewee without alteration, duplication, or summarization by the RC
interviewer.

) The RC interviewer in no way interprets the information presented by the
interviewee. The OHQ is a stand-alone document and only the CE may
interpret its meaning when using it as a development tool.

No RC Action Required. No occupational history development is undertaken
where there is no eligible survivor under the statute. Where it is obvious that no
eligible survivor exists (especially in the case of adult children under Part E), no
additional RC action takes place.

(1) Since occupational history development is conducted exclusively on Part
E claims, no action is necessary where Part E employment is not claimed
or confirmed. If employment is claimed or confirmed at an AWE, a
Beryllium Vendor, or the employee is a DOE (or predecessor agency)
federal employee, no occupational history interview is conducted.
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2)

€)

AWE contractors/subcontractors are not afforded coverage under the
EEOICPA, and such claimed employment does not require occupational
history development by the RC.

With regard to RECA claims, occupational history development may be
necessary and should be attempted upon receipt of Form EE-1/2 in the
RC.

Since the DO must begin employment verification with the,DOJ, all
RECA claim forms are sent to the DO on the date of reeeipt in the RC for
case create at the DO. Since the RECA claim forms.are not held for seven
calendar days, as in most other cases, whenever possible the RC attempts
to conclude the occupational history development.on the date of réceipt of
the RECA claim forms prior to shipment to.the DO.

Where occupational history development cannot be completed at the RC
on RECA claims upon the date of filing, the RC eopies the RECA claim
form documents and maintains afile at the RC while conducting
occupational history development actions. In such instances the RC has
14 calendar days from the daterthe claim is received in the RC to conclude
the occupational history/development actions.

The RC prepares adlist of all materials being submitted on a transmittal
sheet outlining the material being$ent, separated by the claim number.

All such documentation is associated with the proper case file upon receipt
in the DO.

Materials Déestroyeds» Once all occupational history development actions are
finalized and.the CE confirms by telephone or e-mail that the DO does not require
furtherassistance, the RC destroys its paper file copy.

Follow-Up or Reworks of Complete OHQs. Upon review of a completed OHQ,
the DO'may determine that additional information is required or identify an error
that requires remedy.

(1

)

Follow-up interviews are conducted when the DO identifies additional
issues through further development of the claim for causation that require
RC assistance. The CE makes follow-up assignments directly to the RC
manager with an accompanying memo outlining instructions as to the
required additional development needed.

Reworks arise when an error is found in the final product from the RC.
Interview reworks are conducted only where the CE identifies a deficiency
(i.e., incomplete or inaccurate data). Reworks must be approved by a CE
and are forwarded to the RC manager by the DO DD with a memorandum
outlining specific instructions as to the deficiency found and the required
remedy.
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3) The RC must complete all follow-up and rework assignments from the DO
within seven calendar days of receipt in the RC.

6. Transfer of Cases. Once all possible occupational history development actions are
complete, the RC uploads to OIS all claim forms and associated documents, including a
memorandum outlining RC activities to that point. Upon receipt of the initial submission,.the
case 1s created as set out in Chapter 7 — Case Creation. Once the case is created and the claim
assigned to a CE, the CE reviews all claim file materials and occupational history development
materials for ECS data input.

a. CE Review. The CE reviews the initial submission to determine whether
additional tasks are necessary at the RC level. As noted above;the CE may.return
any part of the package to the RC, if they identify a deficiency or they feel an
additional OHQ interview is necessary.

The CE uses the information obtained during the occupational development as a
tool for establishing causation (based upon@mployment and_ the claimed covered
illness) in the adjudication process. Also, the CE‘proceeds to develop the claim.

b. Receipt of Materials in the RC Aftet Initial Seven Day Memo. Any such
materials are sent to the DO with the occupational‘history development package if
they cannot be included with the seven day memo submission. All other materials
received at the RC after all.development is concluded (including ECS printouts)
are submitted without a memo.

c. Receipt of Material in the DO Priorto Case Create. In some cases the DO
receives documentation from the RC prior to receipt/filing of a claim form. The
DO maintaifs all such information in a dummy folder and retains it until the claim
form is received.<When the case is created, RC actions are entered into ECS to
correspond with the day‘upon which they actually occurred, regardless of claim
filing date.

7. PartD/E Claim Files. In the past, Part D/E claims potentially required occupational
history development atithe RCs. The CE evaluates the older Part D/E claims on a case-by-case
basis to determine whether a referral to the RC is needed.

a. Exposure Evidence. The CE examines the case file for the existence of DAR
records, other DOE exposure records, and other employment records that might
provide exposure evidence and eliminate the need for an OHQ.

Also, the CE consults the SEM in conjunction with the case file material to
determine the need for further development by the RC. The CE must make the
OHQ assignment to the RC unless he or she can establish the plausibility of
exposure to a toxic substance by other means [e.g., the SEM, DAR records, other
employment evidence indicative of exposure].

(1) If the CE determines that an OHQ is required due to a lack of other
exposure and employment evidence, an assignment to the RC is made.
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The RC has 14 calendar days from the date of receipt of the assignment
from the DO to complete the occupational history development tasks
outlined by the CE.

(2) The CE prepares a memorandum to the RC requesting that the OHQ be
completed. The CE lists any specific information (e.g., toxic exposuse,
employment) that needs development. Any relevant case file material
(e.g., claim forms, employment and exposure records) is attached for RC
review. The CE includes precise instructions as to the information being
sought. The Senior CE or Supervisor reviews the memerandum and
approves the assignment before it is sent to the RC.

Upon receipt in the RC, the assignment is logged-into ECS Notes¢ Date
of receipt in the RC is the first day of the 14<«calendar day period.

3) Once the CE identifies the need for andOHQ and tasks the RC with an
assignment to conduct the interview, the DO sends a létter to the claimant.
The letter advises the claimant that the interview 1s conducted on behalf of
DOL, that it is different from any other prior interview the claimant may
have given, and that it is inténded to providethe claimant with a thorough
and timely adjudication ©Of his or her claim:

4) The CE also “closes-out” the OHQ assignment (or follow-up or rework) in
this manner if the RC attempted.to complete the OHQ, but was
unsuccessfuldbecause/the claimant could not be reached or refused to
complete.it. The status effective date in this situation is the date of the RC
memo.to the DO explaining why the OHQ could not be completed.

8. RC File Retention. Depending upon the circumstances and the need for additional

follow-up regarding atask described in'this chapter, RCs retain or destroy file materials as

necessary.

a.

Version 4.2

Officeof Worker Advocacy (OWA) Files. There is no need to retain materials
related to old OWA claim files. The RCs may destroy any OWA materials on
hand.

Part D Files without OHQ Information. This material is disseminated from the
DOs as necessary based upon DO review and identified assignments to the RC.
Any such material on hand at the RC can be destroyed unless it is being used in
the process of a DO assignment. Once completion of the assignment is confirmed
via the method outlined below, all materials are to be destroyed.

New Incoming Cases. Case file materials regarding Part E claims that require an
OHQ are retained either until the OHQ process is complete and the DO confirms
receipt of the transmitted materials, or in cases where the OHQ cannot be
conducted, as described above.
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DO Transmittal. Upon receipt of the OHQ and/or all other pertinent
documentation required of the RC, the DO checks off each item listed on the
transmittal and then faxes the transmittal to the appropriate RC instructing it to
destroy its case file materials. Upon receipt of the DO transmittal, all such
materials are destroyed. The transmittal may be sent by the DD or any individual
designated by the DD for such purpose.

Receipt of Documents in the NO or FAB. If NO or FAB receives a RC
transmittal containing information for association to a case file at NO or EAB, the
Policy Analyst/Hearing Representative/CE (or designee at the discretion of
management) confirms receipt via fax to the appropriate RCginstructs the RC to
destroy their copy of the transmitted material, and associates the materials to the
case file. The faxed instruction sheet is also placed in the,case file for record
keeping purposes.

If NO or FAB receives a transmittal from a RE€, but the case file is

no longer at NO or FAB, the Policy Analyst/HR/CE (or designee at the discretion
of management) immediately forwards the materials and transmittal sheet to the
appropriate DO. When the DO receives the transmittalgthe DO follows the
instructions above.
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CHAPTER 11 — INITIAL DEVELOPMENT

1. Purpose and Scope. This chapter explains the procedures the CE uses for the initial
development of a new Part B and/or Part E claim under the EEOICPA.

2. Review for Potential Development. Regardless of the type of claim (i.e., B only, E-enly, B and
E), the CE conducts an initial screening of all material submitted with a new claim to gain a contextual
understanding of the scope of the claim and to begin formulating an approach to development, if
needed. In this analysis, the CE must apply the various program resources that provide guidance
relating to the criteria necessary for proper claim outcomes. Moreover, it is important that the CE
apply proper expertise in assessing evidence, principally that all documentation relating to a'claim is
examined to ascertain whether it serves to satisfy the necessary criteria leading to‘a positive claim
outcome. Key initial factors the CE needs to assess include:

a. Medical Condition(s). The CE must assess whether the claimant has submitted
medical evidence, including physician treatment records, hospital records, physical
exams, medical notes, or other documentation from a medical source, that support a
diagnosis for each claimed medical condition.

b. Employment History. The claimantmust provide information as to the employee’s
work history, including locations and period(s) of'specific employment for a qualifying
AWE, the DOE or its contractors and‘subcontractors, or employment at covered
locations under Section 5. of RECA. Initial review of the employee’s work history will
help the CE direct his ot her development'in verifying the claimed employment as
accurate.

c. Survivorship Eligibility (When Appropriate). In survivor claims, initial screening of
the case ensures that'every potential survivor who may be eligible for benefits is
identified. The CE must review each survivor claim presented so that each potential
surviveris recorded properly as a party to the claim, and that any other potential
survivor that is not.party to the claim, is identified so that development occurs to obtain
¢laims from non-filing survivors.

3. Sources of Evidence. Decisions are based on the written evidence of record. Evidence may
include (but is notlimited-to) forms, reports, letters, notes, personal statements, and affidavits. Most
of the evidence required under the EEOICPA may be obtained from the following sources:

a. Claimant. Any claimant filing for benefits under the EEOICPA must submit the
necessary evidence required for the program to adjudicate the claim.

b. DOE. The DOE had contractual arrangements with employees, contractors,
subcontractors, AWEs and Beryllium Vendors with respect to the United States Atomic
Weapons Program. The EEOICPA requires DOE to produce evidence in its possession
regarding the work history of employees for which a claim has been filed.

c. Corporate Verifiers. While it produced atomic weapons, the DOE maintained
relationships with a wide variety of external corporate entities, such as contractors and
subcontractors, Beryllium Vendors and AWEs. In certain situations, the CE must
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contact the corporate or other private entities to obtain information about a claim for
compensation.

ORISE. Oak Ridge maintains the ORISE database, which may be accessed via the
Internet. The ORISE database, which contains information for over 400,000 employees
from the 1940s until the early 1990s, is an effective source for verifying employment
for individual claims. ORISE is accessible via ECS.

NIOSH. NIOSH is an agency within HHS that is responsible for estimating the
radiation exposure to DOE employees, contractors, subcontractors and AWE
employees during the production of atomic weapons. NIOSH researches site
information for covered facilities and sends dose reconstruction reports to EEOICPA
DOs. The DOs use the dose reconstruction reports to determine the PoCbetween a
claimed cancer and exposure at a covered facility, based on the criterid established by
NIOSH.

Medical Sources. These sources include reports from doctors'and hospitals providing
examination and/or treatment to covered’‘employees. By signing Form EE-1 or EE-2,
the claimant authorizes OWCP to collect medical documentation pertinent to his or her
case.

Center for Construction Research and Training. The Center for Construction Research
and Training was formerly.known as the Center to Protect Workers’ Rights and
continues to utilize thed@acronym CPWR.«CPWR is a research, development and
training arm of the Building and Construction Trades Department (BCTD) of the
American Federation of Labor-Congress of Industrial Organizations (AFL-CIO). The
DEEOIC has eontracted with CPWR to maintain a database of contractor/subcontractor
employers at certainDOE facilities. Access to this database, found at
www.btcomp.org; may prove helpful in linking the claimed employers to the claimed
DOE fagilities, when other records are insufficient in establishing the employer and
DOFE facility connection (see Chapter 13 - Establishing Covered Employment).

SEM.. The SEM is a web-based tool designed to assist the CE in developing for
exposure to a toxic substance. The SEM identifies the toxic substances that were
commonlyused in each DOE and RECA Section 5 facility, and contains two general
categories of information that may be searched: chemical profiles and site-specific
information tailored to the covered facility or site.

Medical Health Science Experts. The program can consult with medical health science
experts to assist in evaluating claims, including experts in the fields of health physics,
industrial hygiene and toxicology.

Other Sources. The DEEOIC may receive evidence from other sources, such as
individuals completing employment affidavits, claimant representatives, SSA records,
DAR records, or by utilizing the Employment Pathways Overview Document (EPOD),
which is a document that the NO Policy Branch created to assist CEs in identifying
facility-specific contact persons and resources to use in obtaining employment
verification (see Chapter 13 - Establishing Covered Employment).
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4. Advising the Claimant of Deficient Evidence. When the CE determines that additional
development is required, he or she must advise the claimant of the deficiency and provide the claimant
an opportunity to overcome the problem.

a. Initial 30-day Period. If the CE identifies a deficiency in the evidence that requires
development, a letter is prepared which describes the deficiency and additional
information necessary to overcome the problem. The CE thoroughly reviews the
evidence in the file before writing the letter and tailors the letter to the individual case.

b. Extensions granted for submission of evidence. If the claimant/does not submit the
requested evidence within the initial 30-day period, the CE has the discretion to extend
due dates for justifiable reasons. The CE may allow for an extension to theperiod
allowed for submitting evidence when the claimant has.committed to thessubmission of
additional evidence within a reasonable period afterthe initial 30-dayperiod, or the CE
has received a justifiable explanation from the claimant as to any delay. When granting
an extension, the CE must clearly communicate to the claimant the period which he or
she is allowing for submission of evidence:

5. Requesting Evidence by Telephone. The CE may use'the telephone to gather evidence.
Person-to-person contact often succeeds in obtainifiginformation, addressing specific concerns and
defusing contentious situations. The CE mustonduct himself or herself in a professional and
courteous manner on a telephone call.

a. Documenting Phone Calls. CEs document each call in ECS, which in turn will be
uploaded automatically as a document into OIS for recordkeeping. CEs must document
the call with sufficient des€riptive narrative to clearly explain the interaction with the
caller.

6. Former Part D Claims. Former Part D claims, which were administered by the DOE, have
been migrated into the:DEEOIC claims process. The CE must examine any relevant Part D
documentation when adjudicating.a€laim, as it could assist in the adjudication of the DEEOIC claim.
Materials that can be included in the Part D claim includes:

a. Physician Panel Report. Part D case files may contain this report, which consists of the
Office of Worker Assistance (OWA) physician’s discussion, rationale, and conclusion
as to whether a toxic substance aggravated, contributed to, or caused the claimed
condition(s).

(1) DOE acceptance of Physician Panel recommendation. If a positive DOE
Physician Panel finding is present in a Part D case file and the file contains a
claim approval letter signed by a DOE official, DEEOIC considers the finding a
positive determination from DOE. Generally, such claims are in posture for
acceptance of causation under Part E, but further development of survivorship
and potential coordination and offset issues may be required of the CE before
issuing a RD.

b. Building Trades National Medical Screening Program Database. This database
contains work history and medical test results for employees who worked at Amchitka
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Island, Savannah River, Oak Ridge, and Hanford. The information also relates only to
those employees who filed Part D claims with DOE from 2000-2004. DEEOIC
maintains the database and it is accessible by claims staff. Employee information
found by the CE in accessing this database is to be extracted and uploaded into OIS for
reference during claim review. A letter from the Building Trades FWP Medical
Director describing the information obtained in the database search and attesting to its
validity is also available to staff. For any positive search result for which the CE finds
information maintained in the database, the CE prints this letter and attaches it to the
documents extracted from the database and they are uploaded to OIS.

7. DOE Former Worker Program (FWP). The FWP began in 1996 and DOE designed it to

evaluate the effects of DOE’s past operations on the health of workers employed.at DOE facilities.
The program documents medical conditions and workplace exposures.that may help the/CE develop
and adjudicate claims. FWP records contain valuable informationabout medical conditions and can
help the CE develop for a covered illness. During initial development, CEs should include any
documentation originating from a FWP in their examination.of the'case. In those instances where
there is an indication of FWP screening of the named employee, the CE.must contact the relevant
FWP for any medical or employment documentation infits possession.

a.

Results of medical tests conductedby the FWP (e.g.spulmonary function tests, BeLPT,
blood tests, X-rays with B reader interpretations, etc.) are valid when interpreted by a
qualified physician. The CE may use'such test results in evaluating records for a
covered illness, provided a;physician’s interpretation of the test result is present in the
case evidence.

Exposure Documentation./ FWP medical screening includes an evaluation of former
DOE workersfor adverse health outcomes related to occupational exposures to
substances such as berylliumy asbestos, silica, welding fumes, lead, cadmium,
chromium, and selvents. In many instances, FWP screening collects information as to
the nature, extent and duration of exposure to particular toxins. This evidence can be
very useful to a CE when assessing a Part E claim because it provides exposure details
that are unique to the employee.

Obtaining FWP Records. In those instances where claimant submitted documentation
suggests that they have undergone screening by a FWP, the CE may request medical
and employment records in possession of the FWP. DEEOIC will provide its staff with
a listing of POCs for the different FWPs. The CE reviews the POC list to identify the
appropriate POC. The CE prepares a package and a cover letter to the POC (Exhibit
11-1). The package includes a letter to the FWP, a cover memo, Form EE-1 or EE-2,
and EE-3. Once completed the CE mails or faxes the packet to the designated POC.

8. Terminally I1l Claimants. DEEOIC strives to process claims fairly and expeditiously for all
claimants. However, claimants who are end-stage terminally ill must have priority processing.

a.

Version 4.2

Claims Actions. DO and FAB CEs and HRs are instructed to watch for indicators of an
end-stage terminally ill claimant any time they are reviewing a case file or preparing a
decision. Indicators of end-stage terminally ill claimants include requests for hospice
care, medical evidence stating that the claimant is at the end-stage of an illness, or
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telephone calls or letters from RCs, congressional offices, ARs, family members, or
medical providers regarding the claimant’s illness. Upon receipt of information that an
employee may be at a terminal stage of an illness, the DO or FAB CE must coordinate
notification of the situation to the DD (or ADD) or FAB Manager (depending on where
the file is located).

The DD/ADD or FAB Manager must use sound judgment in determining 1f priority
handling needs to occur. If medical documents or other information indicate that the
claimant is in the end-stage of his/her illness or that death is imminent, the DD/ADD or
FAB Manager directs case action to occur in an expedited manner and ECS is updated
to include the terminal indicator.

Priority handling for terminally ill claimants requires alltDEEOIC staff to undertake
claim adjudication activities in an expedited manner, wherever possible. If a case
requires referral to the NO for reopening or policy clarification, the DO or FAB must
identify the claimant as terminally ill in the meémo to the Director. If the claimant’s
terminal medical status is unclear, the DD/ADD or FAB.manager must initiate
development to obtain medical evidence'to establish the status of the claimant is at the
end-stage of a disease or illness.
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CHAPTER 12 — REPRESENTATIVE SERVICES

1. Purpose and Scope. This chapter contains a discussion regarding persons who represent
the interests of claimants before the DEEOIC. It provides guidance to DO and FAB staff on the
designation of a representative, the role and functions of a representative, and fees charged by
representatives for their services.

2. Authority. Under 20 C.F.R. §§ 30.600 and 30.601, a claimant may authorize'any person,
not otherwise prohibited by law, to represent him or her. The authorization includes allowances
for communicating with claims staff, accessing case file documentation, receiving copies of
decisions, submitting objection(s), filing appeals, and seeking medical authorizations.

a. No Requirement for Representation. A claimant is not.required to designate a
representative to file a claim or receive any benefit available under the EEOICPA.

b. Exclusive Representation. If a claimant chooses to have an AR, he or she may
appoint only one representative at a time. The claimant has the ultimate decision-
making authority to designate or removehis or hér representative from acting on
his or her behalf with regard to his or her claim. He or.she can exercise this
authority at any time and for any reason. In situations where a POA or court-
issued instrument exists that grants someone legal‘decision-making authority
regarding the interest of the claimantythat person has authority to appoint or
remove a DEEOIC representative.

c. Authorization in Writing. Any representative appointment must in writing. The
information that is necessary for a claimant to appoint a representative is the
representative’s name, mailing address, and telephone number. The claimant is to
date and sign the request. The claimant may appoint a representative by filling
out the “Authorization for,Representation/Privacy Act Waiver” (Exhibit 12-1),
but userof this is not required. If the appointing document does not contain the
representative’s full name, telephone number and address, the CE obtains that
information. Upon receipt of an AR notification, the CE or FAB staff person
must.enter the AR’s information into the ECS.

d. Removal of Representative. A claimant may elect to either remove or change a
representative at any time and for any reason. When removing a representative,
the claimant is to submit a signed and dated written request that identifies clearly
the person removed as representative. When replacing a representative, the
claimant must state in writing that he or she is removing the previous
representative and replacing that person with another person. The claimant must
name the previous representative and name the new representative, along with the
new representative’s mailing address and telephone number. Once the claimant
removes a person from serving as his or her representative, the assigned CE or
FAB staff person is no longer to interact with that individual in relation to the
claimant’s case file. A representative may also resign his or her appointment with
a signed statement of such. The CE or FAB staff person will update ECS
regarding removal and/or change of representative.
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3. Length of Appointment. DEEOIC recognizes the authority of a properly appointed AR
throughout the entire claims process (including any hearing), unless or until the claimant
removes the appointment, the representative withdraws, or the claimant dies.

a. Death of the claimant. In the case of a claimant’s death, his or her DEEOIC
representative appointment ceases. In addition, any appointment such as an
attorney-in-fact under a POA or a conservator under a conservatorship ends.

4. AR’s Role. The AR’s role in the claims process depends on the scope of:the authority
that the claimant grants him or her. Unless the claimant’s authorization specifies otherwise; a
properly appointed AR has the authority, to the same extent as the claimants to present or seek
evidence, make factual or legal arguments, or seek medical authorization, interact with DEEOIC
staff, and obtain information from the case file. Any notice or other communication from the
DEEOIC that relays a requirement for claim adjudication is considered satisfied, if the DEEOIC
sends it to a properly designated AR. The DEEOIC considers any communication sent to an AR
the same as communication to the claimant. In most situations, the CE or FAB staff person is to
relay information or other communications directly to the AR, with a'copy going to the claimant.
Where claimant contact information is unavailable, the/.CE or FAB staff' person communicates
solely with the AR. However, the CE or FAB staff person.may choose,to contact the claimant
directly, if an AR is unresponsive, provides unclear guidance or direction, or a contradiction
exists between information received from an AR versus the claimant. In any situation, the
claimant is the final arbiter of any matter involving his or her claim. An appointed AR, who
does not possess legal authority through a.POA or court document to act on behalf of a claimant,
does not have the authority to sign for@ claimant indnitiating a claim or sign an EN-20 Payment
Form for the claimant.

5. Authority of an Attorney-in-Fact er Legal Conservator/Guardian. A person with POA to
act in the name of the claimant is an*“attorney-in-fact.” There are also other types of legal
designations that may exist such@s a conservator or guardian. In any of these situations, a
written instrument hasite exist that grants legal authority for someone to act on behalf of another.
The written instrument will include danguage that describes the specific authorities granted for
one person to act on behalf of another, and can be different from one situation to another. A
general POAvauthorizeés one person to have complete authority to act on someone’s behalf on all
matters, including signing documents and forms. In a special or limited POA, the authority to
act may be limited\to particular topics. Therefore, if an individual claims to have POA or some
other legal authority to act on behalf of a claimant, the CE or FAB staff person must obtain a
copy of the. document conferring such authority. He or she must carefully examine the document
to determine the'scope of the legal authority granted. The CE or FAB staff person is to
recognize any POA or other legal appointment, if the document upon which that appointment is
made, conveys broad powers for the appointee to act on behalf of the claimant. Once the CE or
FAB staff person receives documentation supporting the claimant has a POA, they will then
update ECS with the new POA information. In those situations where the CE or FAB staff
person determines that the legal authority of a person to act on behalf of a claimant is limited to a
particular function that does not allow for engagement on the DEEOIC claim, he or she sends a
letter to the claimant. The letter is to communicate what the concern(s) are regarding the
appointment and is to specify what communication between the DEEOIC and the attorney-in-
fact (or court-appointed representative) will and/or will not occur. In those situations where the
CE or FAB staff person is unsure of the authority granted to a person to serve on behalf of a
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claimant or of the legal sufficiency of a document, he or she may consult with the Policy Branch
for guidance.

a. Form EN-20. In any situation where a person other than the specified payee is
signing Form EN-20, the CE must submit the documents purporting to grant such
power for review by the SOL to ensure that they are valid under the applicable
state law.

When preparing documents for review by the SOL, the referring CE or staff
person is to include as part of the referral package, a routine orterminal memo for
review by the SOL (Exhibit 12-2). The referring CE or staff person uploads the
memo to OIS and also sends a notification via OIS to the designated NO staff
person. Upon receiving the notification in OIS, the NO:staff person verifies the
information and refers a printed copy of the POA package to SOL." Once SOL
processes the POA and returns the copy to the NQ staff person, the NO staff
person bronzes the Solicitor’s response into OIS, indexing the document(s) as
Category “Adjudication Documents.” TheSubject is “SOL optnion.” The
Description is “POA review memo from'SOL for'(payee name).” The document
is to be left in an Unreviewed status in OIS for identification by the assigned CE.

6. Interaction with Representatives. After'a claimant properly appoints a representative to
handle his or her DEEOIC claim, the CE or FAB staff person contacts the representative by letter
(Exhibit 12-3). In the letter, the CE acknewledges the appointment and describes the extent to
which the representative has an activetole in the claimsprocess. From that point forward, or
until the claimant removes or changes the representative, the CE or FAB staff person will
communicate with the designated representative and copy them on all written interactions
intended for the claimant. The CE or FAB staff are permitted to communicate with employees
of the designated representative, including legal assistants, administrative staff, paralegals, or
other individuals in the employmient of the representative.

7. Representative Conflict of Interest Guidance. Conflicts of interest can arise when a duly
appointed AR has directfinancial interests arising out of the acceptance of a claim, even if those
interests are‘only potential in nature, aside from the representational fees permitted under
EEOICPA. This is because those other financial interests may be more lucrative to an AR, and
therefore may be more important, than the potential amount of the fee for representing a client
with a'claim before DEEOIC. These sorts of divided interests on the part of ARs might motivate
representatives to act in a manner contrary to a claimant's best interests and are not allowed
under this policy.

a. Upon receipt of a signed notice of the appointment of an AR, the CE or FAB staff
person sends an acknowledgment letter accompanied by the DEEOIC Conflict of
Interest Policy (Exhibit 12-3).

b. If during any interaction with an AR or in review of case evidence, the CE or
FAB staff person ascertains that the AR may have a conflict of interest, the CE
should take immediate action to address the matter. A conflict of interest may
exist if there is evidence that the AR is receiving financial benefits associated
with the claim aside from the authorized fee permitted under the law. An
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incidence of conflict of interest includes evidence showing the AR works for or is
contracted by an individual, organization or entity that concurrently receives
monetary payment from DEEOIC for services, supplies or other resources
affiliated with the claim. This includes a representative who is a family member
or other relative of the claimant receiving a wage, contractual payment, or fee
from a medical service provider that the DEEOIC has granted authorization.to
provide in-home health services for that claimant. In any instance wher¢ a CE or
FAB staff person is unclear as to the existence of a conflict of interest, he or she
may refer the matter via a policy referral to the NO Policy Branchs, Uponireceipt,
the Policy Branch will work with the SOL to provide a written.fesponse.

(1)

2)

()

Upon receipt of credible evidence that a conflict of interestmay exist, the
CE or FAB staff person must prepare a notice to-the designated AR, with a
copy to the claimant (Exhibit 12-4). The notice is to include adescriptive
explanation of the evidence that suggeststhat a conflict of interest may
exist. The CE or FAB staff person is to request that the AR prepare a
signed statement explaining his or her response to the®vidence of a
conflict of interest. Moreover, the CE is.to state that if a conflict of
interest does exist, the DEEOIC will no longer recognize the designation
of the AR unless the conflictisieliminated. The letter is to include a
statement allowing the AR 30 days to respond to the notice.

When in receipt of the AR’s response, the CE or FAB staff person must
carefully evaluate the informationprovided, along with a review of the
evidence of record, to determine whether a substantiated conflict of
interest exists. If the AR acknowledges that a conflict of interest exists, he
or she may resolve the conflict by either submitting a signed resignation as
the AR, or submitting.evidence of the relinquishment of whatever charges,
position, job or duty creates a conflict with the role of AR. The claimant
can also withdraw the authorization for that representative, in writing, and
designate anew AR. Consent of the claimant will not remove a conflict of
interest.

If the AR contends that the circumstances identified do not constitute a
conflict of interest under DEEOIC’s policy, or no response is forthcoming
within 30 days of the initial notification, the CE or FAB staff must
carefully weigh the evidence of record. Should the AR provide sufficient
rationale that absolves him or her of any conflict of interest, the CE or
FAB staff person notifies the representative, in writing, with a copy to the
claimant, that no further action is necessary. However, if it is determined
that there is compelling evidence of a conflict of interest, the CE or FAB
staff person should conclude that DEEOIC will no longer recognize the
designated AR as serving the interest of the claimant. Under this
circumstance, the claimant is to be notified in writing that DEEOIC will
no longer interact with the designated AR due to a conflict of interest.

c. Once a CE or FAB staff person has determined that a conflict of interest exists
that disqualifies a designated AR from representing the claimant and appropriate
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notification of such has been reported to the claimant, no further interaction with
or disclosure of information to the AR is permitted. The CE or FAB staff person
is to remove the AR information from the ECS.

When a CE or FAB staff person removes a representative due to a conflict of
interest, he or she should refer the name of the representative to the NO Poliey
Branch. Upon receipt, the NO Policy Branch will coordinate a review to
determine if an additional investigation is required to assess potential‘conflict of
interest in cases where the same representative exists.

8. Representative Fees. A representative may charge a claimant a fee for serviees

associated with representation before DEEOIC. Under 20 C.F.R. § 30.602, the OWCP is not
responsible for any fee charged by a representative of an EEOICPA claimant, nor will it
reimburse the claimant for any fees paid to the representative. Other than issues relating to the
allowable fee under the EEOICPA, disputes over payment of fees, the quality of services
rendered, or collection of monies owed are a personal matterbetween the claimant and his or her

AR.

Fee Limits. Under 20 C.F.R. § 30.603, forservices rendered in connection with a
claim pending before DEEOIC, arepresentative maynot receive more than the
following percentages of a lump-sum payment'made to a claimant:

(1) 2% for the filing of-an initial claim with OWCP, provided that the
representative was retained priorto the filing of the initial claim; plus

(2) 10% of the difference between the lump-sum payment made to the
claimant and the ‘amount proposed in the RD with respect to objections to
a RD.

Limitations. These maximum fee limitations apply even if the claimant and
representative have agreed to other amounts in a contract or otherwise. Any such
fepresentative who violates this section shall be fined up to but not more than
$5,000¢ Pub. L. 106-398, Title XXXVI, § 3648; Pub. L. 107-107, § 3151(a)(6)

A'CE or FAB representative will refer any complaint of a violation of the fee
schedule to the NO Policy Branch who will work with the SOL to determine if a
refetral to the DOJ is appropriate.

0. Privacy Act Waivers. A Privacy Act waiver grants the DEEOIC permission to copy all

documents from the case file and send them to a person of the claimant’s choosing. This person
may beanyone the claimant wishes to receive material from the case file. The designated person
will have no authority to make requests for additional information or sign documents on behalf
of the claimant, unless the claimant submits additional documentation showing that the designee
has such authority.
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CHAPTER 13 — ESTABLISHING COVERED EMPLOYMENT

1. Purpose and Scope. The EEOICPA lays out a set of employment criteria which must be
satisfied before a claim can be considered for compensability. These criteria, taken together,
form the basis of covered employment. This chapter provides guidance to CEs for gathering and
evaluating evidence to determine whether the criteria for covered employment are satisfied-under
the EEOICPA.

a. OIS. DEEOIC employees responsible for claim management must, image.into
OIS all documents received or created that relate to a claim. This guidance
applies to all of the procedures described throughout this chapter.

b. ECS. ECS is a claim status database used to manage case.adjudication activities
of the DEEOIC. Development of any employee casé requires-information input
into ECS by CEs or FAB staff to record component-level data'on claimed and
verified employment. DEEOIC staff is to access ECS,user guides and training
material available through shared resources:

2. Facility Coverage. The EEOICPA provides facility définitionsithat serve as the basis for
determining covered employment. The followingSummaries,provide a definition of each type of
facility covered:

a. AWE Facilities. An AWE facility means afacility, owned by an AWE, that is or
was used to process orproduce, for use by the United States, material that emitted
radiation and was used in the'production of an atomic weapon, excluding uranium
mining or milling. Coverage at the facility may be extended after the period of
processing or production of radioactive material for use in a weapon, if there is a
finding in aINIOSH.teport on residual radioactive contamination that the potential
exists for residual radioactive contamination at that facility. This is the “residual
radiationperiod.” DOEddesignates AWE facilities.

(1) Coverage extends only to the employees who worked directly for the
AWE at the AWE facility. Contractor or subcontractor services provided
on-site or off-site for an AWE facility are not covered. Additionally,
coverage is not provided for those employees of wholly-owned
subsidiaries of AWE employers.

(2) The Joint Employer Doctrine does not apply. Courts have held that where
the evidence shows that two or more employers exert significant control
over the same employee, by jointly exercising the authority to determine
the essential terms and conditions of employment to that employee, they
can be held to be joint employers. However, this “joint employer
doctrine” usually only applies in the labor law context, and is incompatible
with the explicit intent of Congress, as expressed in the language of
EEOICPA itself, to only extend coverage to employees of particular
designated employers. This means that the evidence must establish that
the employee worked directly for the AWE. Evidence that an employee
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worked for a parent company or other corporate entity somehow related to
the AWE employee does not establish employment by the AWE.

3) Atomic weapons employees are covered under Part B of the EEOICPA for
cancer only. No coverage is afforded these employees under Part E of the
EEOICPA.

4) Designating additional AWE facilities is the responsibility of DOE;
however, applicable time frames for AWE production activities at.a
particular facility are determined by the DOL.

(5) Determinations as to whether an AWE facility has a period‘of residual
radioactive contamination, and the length of that-period, are the
responsibility of NIOSH. Periodic reports are issued by NIOSH that list
affected sites. Facilities with residual radioactive contamination are
covered as AWE facilities even if thereiis a change in the owner or
operator of the facility. During theperiod of residualfadiation, employees
of subsequent owners or operators of the AWE facility are also defined as
AWE employees and are afforded the same coverage under the EEOICPA.
If there is a question regardingsubsequent owners or operators of AWE
facilities, the CE must refer the matter to the NO for evaluation.

Beryllium Vendors. Beryllium Vendors are companies which are named in the
Act, or DOE has determined processed.or’produced beryllium for sale to, or use
by, DOE. The Act identifies'some beryllium vendors by corporate name, and
these are known as statutory beryllium vendors. Any employee of a statutory
beryllium vendor who worked for the vendor during periods when the company
was engaged 1n activities related to the production or processing of beryllium for
sale to or use.by DOE, has covered employment, regardless of work location.
DOE,through publication in the Federal Register, designated other beryllium
vendors, which are location-specific. DOE designated the final list of beryllium
vendors on December 27, 2002.

(1) Beryllium vendor coverage extends to direct employees of the vendor, its
contractors or subcontractors and to any Federal employee who may have
been exposed to beryllium at a facility owned or operated by the vendor.

(2) Coverage for beryllium vendor employment is limited to those benefits
available under Part B of the EEOICPA for beryllium sensitivity and
CBD.

DOE Facilities. A DOE facility means any building, structure, or premise,
including the grounds upon which such building, structure, or premise is located,
in which operations are, or have been, conducted by, or on behalf of DOE (except
for buildings, structures, premises, grounds, or operations covered by Executive
Order 12344, dated February 1, 1982, pertaining to the Naval Nuclear Propulsion
Program), and with regard to which DOE has or had either (A) a proprietary
interest; or (B) entered into a contract with an entity to provide management and
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operation, management and integration, environmental remediation services,
construction, or maintenance services.

(1) The extent of benefits available to those who worked at DOE facilities is
dependent upon the type of employment, specifically whether the
employee was a DOE federal employee or an employee of a DOE
contractor or subcontractor. Under Part B, coverage extends to both DOE
federal employees and contractor or subcontractor employeesiworking at
the site, while under Part E coverage extends only to contractor or
subcontractor employees.

(2) The definition of DOE includes its predecessor agencies:

(a) Manhattan Engineer District (MED)(August 13, 1942-December
31, 1946)

(b) Atomic Energy Commission (AEC) (January 4, 1947 — January 18,
1975)

(©) Energy Research and Development Administration (ERDA)
(January 19, 1975— September 30;4977)

(d) DOE (October 1, 1977 — present)

3) Designations'of DOE facilities or changes in DOE facility timeframes are
the responsibility of DOL. Further information regarding how DOL
assesse$ claims for DOE facility status is discussed later in this chapter.

RemediationnEmployment. At many AWE facilities, there is a period of
remediation designated. sometime after the years of active processing ended.
When a facility 1s designated as a DOE facility for remediation only, in order to
have covered employment at that location, the contractor performing the
remediation work must have employed the employee. Any such remediation
workersiare eligible for the full range of benefits under both Parts B and E of the
EEOICPA:

Facilities with multiple designations. Many facilities covered under the
EEOICPA have multiple designations. Numerous combinations of AWE,
Beryllium Vendor, and DOE facility designations may exist at the same facility.
For those instances in which an employee works at such a facility during periods
separately designated for different facility types, the employee will have
eligibility for every category for which he/she has verified employment.

RECA Section 5. This is a category of employment involving miners, millers and
ore transporters at uranium mining facilities. For information regarding the
handling of these claims, please refer to Chapter 19 — Eligibility Requirements for
Certain Uranium Workers.
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3. Comparing Initial Claimed Employment to the Covered Cacilities Database. The first
step the CE takes in assessing covered employment is determining which claimed employment
listed on the EE-3 Employment History form corresponds with a covered AWE, Beryllium
Vendor, or DOE facility. The CE does this by comparing what the claimant has communicated
on the EE-3 with the facilities identified on the DOE EEOICPA Covered Facilities Database.
The link to access this database can be found on the DEEOIC website. It can also be found-in
the EPOD which is referenced in paragraph 6 of this chapter.

When performing the comparison between the claimed employment and the facility database, the
CE must be diligent in assessing the evidence. While in many instances employment at a
particular location or facility will be obvious, in other situations it may not.« The CEreviews
evidence presented by a claimant against the information stored in the database to assist in
determining the location(s) where employment occurred. The CE must:be mindful thatoften the
name of a facility is different from the employer name provided by the claimant because multiple
different operating contractors could have worked at DOE facilities over the years. Given these
realities, the CE must cross-reference the data provided by the claimant with the information in
the facility database. This can involve searching by facility name, statey location, employer name
or contractor name using the key word search field. The “Find this Keyword” search feature is
the broadest possible way to look for potential covered employment based on claimant
statements.

The CE screens out certain employers from the review process if it is clear that it does not
constitute covered employment. For example, employment as a shoe store clerk or department
store cashier would not require action®©n the part of the CE as part of the review for potentially
covered employment.

4. Matching Claimed Employment. The outcome of the initial employment facility
screening will result in either part otrall of'the claimed employment having possibly occurred at a
covered facility, or none of the claimed employment being linked to a facility. In any instance
where the CE links allrelaimed periodsf employment to a location identified on the facility
database, he or she 1s to proceed te employment verification as discussed later in this chapter.
Alternatively, if the CE is only able to match a portion of the claimed employment to a facility
listed in thefacility database, or there is no match found, he or she must communicate the
findings to the elaimant. The CE will contact the claimant to notify him or her who claimed
employment may form the basis of a claim, and which does not appear to be linked to a covered
facility.» As part of this interaction, the CE is to give the claimant an opportunity to provide
clarifying evidence. Paragraphs 16 and 17 of this chapter provide more information on the topic.
This development may occur concurrently with other actions the CE takes on the claim, such as
requests for additional medical or factual evidence.

When there is sufficient evidence to conclude that employment might have occurred at a covered
facility, the CE proceeds with verification of employment. If the claimant does not respond to
the inquiry, or does not provide any type of clarifying evidence, the CE may proceed with
adjudication of the claim based upon the evidence of record. If there is no match between any
claimed employment and a covered facility, the CE denies the claim. The CE will describe the
situation clearly in the “Explanation of Findings” section of the RD issued to the claimant.
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5. Verification of Employment. Once the CE matches claimed employment and a covered
facility, the next step is employment verification. Employment verification is the process by
which the CE establishes the factual accuracy of the claimed employment history. The CE has to
collect evidence to establish that:

a. The employer qualifies for consideration under the law as an AWE, Beryllium
Vendor, DOE, or DOE contractor or subcontractor.

b. The employee worked for the claimed employer.

c. The employee performed services on the premises of the covered AWE,
Beryllium Vendor or DOE facility.

The process of employment verification is a difficult and challenging hurdle in many cases.
Because the atomic weapons program dates back to the early 1940s, and involves a large number
of public and private organizations, locating pertinent individual employment records can be
difficult. Moreover, records may be missing, degraded, lost, or destroyed.

As the statute allows latitude in the assessment of evidence, it is not necessary for the CE to
collect evidence that establishes that the claimed.employment is proven beyond a reasonable
doubt, but merely that a reasoned basis exists t0 conclude that the employment occurred as
alleged.

This ensures that the claimant receives favorable treatment during the employment verification
process. Once the CE has conducted an examination of the available factual evidence in support
of the claimed employment, he or she must decide whether a sufficient basis exists to verify that
each of the three elements of €overed employment (5a, b and c above) is satisfied.

Furthermore, in matching claimed employment to covered employment, the CE is to be mindful
that there are numerousielasses in the SEC, described in Chapter 14 — Establishing Special
Exposure Cohort.Status. A CE‘always consults the most current list of SEC classes so that he or
she promptly processes elaims that contain evidence meeting SEC class definitions.

6. EPOD. The EPOD is a document that the NO Policy Branch created to assist CEs in
identifying facility-specific contact persons and resources to use in obtaining employment
verification. The EPOD lists every facility published in the Federal Register as a covered facility
under the Act (except RECA facilities) and provides an outline of the identified methods for
verifying claimed employment at each location. DEEOIC staff access the EPOD through a
shared employee directory.

The resources listed in the EPOD do not provide an exhaustive list of means for verifying
employment at a facility, but represent what constitutes best practices for verifying employment
given the programmatic experience gained since passage of the Act in 2000. Specifically, the
EPOD identifies which methods, or combinations thereof, are appropriate to pursue for
verification of covered employment in the most expeditious manner possible. If the EPOD is
silent on verification at a facility, the CE is to utilize Social Security Records (Paragraph 10,
below) and “other employment evidence” (Paragraph 12, below).
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The facilities in the EPOD are listed alphabetically by state. On the first page of the EPOD,
there is a list of states and, for those states with a large number of facilities; there are additional
letters after the state name. These letters provide an index of the facilities in that state. The state
names and letters allow the user to navigate through the document. For example, to navigate to
South Carolina, the user places the cursor on South Carolina and presses “Ctrl + left click™ at the
same time and the utility will jump to South Carolina. Alternatively, if a user wants to view:the
S-50 Plant in Tennessee, the most expeditious method would be to move the cursor over the
letter “S” after Tennessee and then press “Ctrl + left click” at the same time and theatility will
jump to S-50.

7. Using the ORISE Database. ORISE (the institute) developed a database as part of its
mission to study the health and mortality of the DOE contractor work force.” Thedatabase
formed an important component of health studies, as it identified a significant portion of the
population participating in these health studies. This database is inStrumental. in verifying
covered employment for some employees. A CE will consider the data in ORISE accurate and
valid employment information, even if it only provides partial affirmation of claimed
employment. For every EEOICPA-covered facility for which there 18 seme@mployment data in
ORISE, the EPOD will indicate “ORISE — yes.” When(this occurs, the CE conducts an ORISE
search in ECS. If there is no mention of ORISE in the EPOD for the facility, the CE proceeds to
the next recommended method for verifying employment noted in the facility description in the
EPOD or in this chapter. In any case where a CE accesses ORISE to obtain evidence in a claim,
he or she bronzes the output, whether negative or pesitive, into OIS.

a. ORISE categorizes information in twe.sections, Employee Name and
Employment. The Employee Name section identifies the employee’s last name,
first name, and middle initial. The employment section contains five columns of
information. The first column entitled “Facility” lists all the facilities or
employers (for which data exists in ORISE) where the employee worked. The
second column indicates whether the employee was hired or terminated, followed
by columns showing the'hire/termination date, Job Title, and Badge No. ORISE
was not created for. the purpose of adjudicating claims, so information may be
incomplete.

b. Whenusing ORISE to assist with the adjudication of claims, the CE must
consider the context of the information. For example, there may be data in
ORISE confirming that an employee worked at a facility in 1949, but the CE must
ensure that the covered period for this facility includes 1949. Additionally, for
many employees, the information in ORISE is incomplete. For example, for
some employees the database may show the employee’s name and facility, but
does not include specific hire and termination dates. If this is the case, the CE
develops hire and termination dates using alternate methods described in
paragraphs 8 through 12 in this chapter.

Note: There may be instances when the ORISE database returns search results
showing “SSA Records Only.” The DOE used this as an indicator, in the early
days of the epidemiologic studies, to identify facilities for which requests were
sent to SSA for information. It has no impact on the processing of claims under
the EEOICPA and is only a vestige of DOE use of the data in the mid- 1980s.
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If the information from the ORISE database verifies any portion of employment,
the CE bronzes a copy of the ORISE employment results into the OIS case file.

The absence of data from ORISE cannot be used as the basis for finding that an
employee did NOT work at a given facility either for the entire period claimed or
for portions of claimed employment.

Some non-covered employers and/or facilities are present in ORISE.<The CE
needs to review the ORISE results for non-covered employers. For example, the
Puget Sound Shipyard, for which ORISE ascribed the acronym®PSSY, is not
covered under the EEOICPA. In the event that ORISE “confirms” non-covered
employment, it does not render such employment as covered undet the
EEOICPA.

8. Contacting DOE and Using the Secure Electronic Record Transfer System (SERT). The

CE transmits requests for employment verification electronically to DOE via the SERT system.
The SERT is a DOE-hosted environment where DOL andINIOSH send and.seceive records and
data in a secure manner.

When the CE cannot verify claimed employmentthrough use of ORISE, the CE uses Form EE-5
to obtain employment information. To determine whether EE-S.referral to DOE is appropriate,
the CE looks up the name of the facility(ies) and/oremployers in the EPOD. If there is a
notation in the EPOD indicating “EE-5 and. DAR: SERT” for that facility, the CE proceeds with
the EE-5 procedures specified in this paragraph.

a.
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EE-5. The CE completes the top portion of the EE-5 by providing the employee
name, SSN, claimed employer, and name of the claimed facility (ies). Only one
completed EE-5 form per claimant request for employment verification is
necessary.

In.some cases, employees traveled to other DOE facilities to work and are
considered “visitors” on site. As such, employment records verifying that the
employee worked for that facility may not exist. However, there may be records
establishing that he/she was on site. It has been found that the DAR (the process
by which the DO gathers DOE work records on specific employees) records have
been useful in establishing that the employee was on site. Therefore, under these
circumstances, it is appropriate to request DAR records without the need for the
EE-5 employment verification process. Refer to paragraph ‘i’ below on
requesting DAR records.

Submitting the request to DOE via the SERT. To prepare a request for
employment verification, the CE scans and combines the EE-1 or EE-2, as
appropriate, the EE-3, ORISE database search results and the EE-5 form as an
Adobe PDF file and saves it to his/her computer. The CE then submits the
completed package to DOE via the SERT. The SERT system contains a listing of
the DOE POCs and DOE Operations Offices, which are managed and maintained
in the SERT system.
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The CE accesses the SERT, creates a record request for the employee, uploads the
PDF package, and sends the request to the appropriate DOE Operations Office(s).
The SERT has the functionality to allow for the selection of multiple operations
offices in cases where requests go to multiple facilities. The CE (requester) may
also enter additional information in the ‘Comments’ section of the SERT that may
be useful to the recipient (DOE) of the request. The field is also used for DOE to
respond directly back to the DOL in response to comments.

Once the request is sent through the SERT, the CE bronzes a copy.of the request
in the case file.

Subcontractor employment indicated. Where claim documentation indicates
subcontractor employment, the CE reviews the EE-3 and-makes a preliminary
determination as to whether the employee is claiming DOE subcontractor
employment. If so, the CE notes this in the ‘Comments’ section of the SERT and
requests any information that DOE might haveto help substantiate that the
company was hired by DOE, or a DOE contractor, to provide‘a service on-site
during the time period when the employment is elaimed.

Questions regarding subcontractoremployment are réferred to the same
operations’ office(s) as the EE-5 package.

Response from DOE. The.€E will receive notification via email when DOE has
the documents ready for download through SERT. The CE accesses the SERT,
selects the applicable EE-5(s), downloads the file to his/her computer, and
bronzes the response into OIS.

Upon receipt of an EE-5 from DOE via SERT, the CE reviews it for
completeness. DOE is responsible for selecting one of three options provided on
the formrand attaching any relevant information. In addition, the DOE
representative compléting the form must certify its accuracy. The CE returns any
form thatdoes not meet these requirements to DOE for correction. The three
options available to DOE and the appropriate procedural responses are as follows:

(1) Forany of the claimed employment in which DOE selects “Option 1 —
Verified Employment,” the CE accepts this period as verified and no
further action needs is required.

(2) If DOE selects “Option 2 — No verification is possible, but other pertinent
evidence exists,” this indicates that DOE has some information on the
employee, generally suggesting that the individual was on site or
somehow associated with the facility, but the information is insufficient
for DOE to provide verification. The CE develops the case further for
employment as outlined in this chapter.

3) If DOE selects “Option 3 — No evidence exists in regard to the claimed
employment,” it means that DOE has no evidence at all regarding the
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claimed employment. The CE develops the case further for employment
as outlined in this chapter.

Timeframes. If the CE does not receive a response from DOE within thirty (30)
days of the initial submission, the CE accesses the SERT system, enters the
claimant’s information, locates and selects the request for employment
verification, and sends a reminder to the DOE operations office, using the
“reminder” button. A memo is not necessary, since the SERT system maintains
the requestor’s or CE’s contact information and the initial requests, The CE
bronzes the notification in the case file. If DOE is ultimately unable to verify
employment, the CE is to proceed with other available development actions.

No Response from DOE. If the CE does not receive atesponse from thedDOE
within 60 days from the initial request, additional development is necessary.

(1) Contact DOE by telephone. If no response 1s received, the CE contacts
the appropriate Operations Office by telephone or emails the DOE POC
and inquires about the request for employment verification. The CE asks
the contact person whether a responseto employment verification will be
forthcoming. If DOE respends)via telephonethat they have no records to
verify employment, the CE documents this in the case file with a memo
outlining DOE’s response. This serves as the “EE-5” for purposes of a
DOE response.

(2) Contact the elaimant./ If, after 60 days there is no response from DOE, the
CE contacts the claimant for additional employment information. In cases
where.a response from DOE is received indicating that no records are
available, the'CE may contact the claimant for additional employment
information immediately. In this case, the CE does not wait for 60 days to
lapse.

DAR Process. For cases involving DOE contractor employees, the CE makes a
request'to DOE for records useful for developing information regarding toxic
exposures and other purposes. Although CEs use DAR records predominately in
the'adjudication of the toxic exposure component of Part E cases, DAR records
can also contribute to the evidence of covered employment, especially in cases
invelving DOE subcontractor employment or employees who are on official
travel from one DOE facility to another and considered by DOE to be “visiting”
on site. DAR records can include site medical records, job descriptions,
radiological records, incident or accident reports, and others. In the past, requests
for DAR records were made of DOE once employment was confirmed. However,
with the implementation of the SERT system, the CE initiates a DAR request at
the same time as the EE-5, employment verification request. In situations where
DAR records are needed, the assigned CE should include the request for those
records in the EE-5 package that is submitted to DOE through the SERT system.
For more details on the DAR process, refer to Chapter15 - Establishing Toxic
Substance Exposure.
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Dosimetry Records. It is general program policy for NIOSH to obtain dosimetry
records from DOE as part of the dose reconstruction process. The dosimetry
records become associated with the file when the DO receives NIOSH’s final
dose reconstruction report. Nevertheless, in cases where dose records may be
useful for confirming that an individual was on-site, or was monitored for
radiation exposure, the CE may request such records from DOE as part of
employment development. Dosimetry records pertaining to different DOE
facilities can represent different periods of site presence. If there is aiquestion as
to the dates of on-site presence represented by and employee’s dosimetryrecords,
the CE should seek clarification from the Policy Branch.

9. Contacting Corporate Verifiers. Private companies operate many of the facilities

designated as AWE or beryllium vendor facilities under the EEOICP A« Neither DOE nor any of
its predecessors have possession of these employment or personnelrecords. The DEEOIC refers
to companies that have documentation pertaining to such covered facilities as corporate verifiers.
Many of these companies are still in business, or have been bought by other companies that have
retained records of past employees. Several of the companies retainingipossession of relevant
employee records have agreed to provide employment verification for purposes of adjudicating
claims under the EEOICPA. For each facility that is identified as having a corporate verifier, the
EPOD provides the name and contact informationforthe corporatewerifier. The CE follows the
instructions listed in the EPOD to obtain such émployment information. General procedures for
handling corporate verifiers include:

a.
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Contact the corporate verifier via EPOD.instructions. This involves providing
them with the information and/or forms they need to answer questions about the
claimed employment. This can melude providing them with copies of the EE-1 or
EE-2 and/or adetter providing the employee’s name, the case identification
number (orthe full SSN if required by the corporate verifier), date of birth,
employer name, and the dates of claimed employment.

Upon receipt of a response from the corporate verifier, the CE reviews it to
determing 1f it is sufficient to verify the claimed period of employment. If the
corporate verifier affirms the entire period of claimed employment, the CE
accepts the period as factual. The CE obtains the verification from corporate
verifiers i writing. While employment verification can be initiated through a
phone call, there must be documentation from the verifier in the case file to
substantiate a finding of covered employment. In some instances, a corporate
verifier can verify that the employee worked for a specific company, but not the
location of that employment. If the corporate verifier is unable to substantiate the
claimed period of employment, or can only substantiate a portion of it, or can only
substantiate employment with the company, but not at a covered location, the CE
will need to request additional information from other sources. The CE can
proceed with a request to the SSA for information as described in paragraph 10 of
this chapter, and should ask the claimant for additional information, as outlined in
paragraph 12 of this chapter, as appropriate.

If verification is for beryllium sensitivity or CBD, the CE need not verify all
employment, only enough employment sufficient to substantiate the exposure at
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any time during a covered time period. For additional information regarding
development of beryllium claims, refer to_Chapter 18 — Eligibility Criteria for
Non-Cancerous Conditions.

d. Corporate verifiers sometimes change. If a CE learns of a change in contact
information or locates new contact information, this information must be sent.to
the NO Employment Contact in the Policy Branch.

10. Verifying Employment Through the SSA. The SSA records provide a history of
quarterly wages and earnings for each company the employee worked for during the course.of
his/her career. Absent confirmation of employment through ORISE, DOE,r a corporate
verifier, the CE requests additional information from the SSA. Also, for those facilities for
which the EPOD does not provide any suggested employment verification pathway, the/CE
requests records from the SSA by following the procedures outlined below:

a. SSA earnings records are received from the claimant,if available, or the CE
digitally faxes a completed Form SSA-581.40 SSA to obtain this information. The
form is located on the shared drive in the Forms folder within the Policies and
Procedures folder). The process to obtain earnings records using Form SSA-581
is as follows:

(1) The CE completes the top portion of the Number Holder’s Information
section on the SSA-581. This includes the following information: name;
SSN; date of birth of the employee; date of death of the employee (if
applicable);.and other name(s) used. The CE completes the form with the
years deemed necessary to verify employment and/or establish wage-loss
on the“Year(s) Requested” line. In the box entitled, Signature of
Organization'Officialy the CE types his or her name (signature is not
required)and in the “Office” box, select the correct DO location from the
drop down menu. The CE dates the form and lists his or her direct phone
number, along with the DO fax number. The CE capitalizes all entries on
the SSA-58T1.

2) The completed SSA-581 must be digitally faxed to SSA using fax number
877-278-7067. A cover letter is not required with the SSA-581. The CE
is responsible for bronzing into OIS the completed SSA-581 and fax
receipt.

3) If the faxed SSA-581 is deficient, the SSA contacts the CE directly to
explain the deficiency, or the SSA emails the DEEOIC designated POC
with a list of rejected SSA-581s for each DO. This email will include the
name of the employee, the employee’s SSN, and the reason(s) for the
rejected SSA-581. The email list must be bronzed into OIS with redaction
of names not related to the particular case.

4) The POC forwards the email of a rejected SSA-581 to the assigned CE.
After making the necessary corrections, the CE digitally faxes the
corrected SSA-581 to FAX number 410-594-2054. Cover sheet is not
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©)

(6)

(7)

(8)

required for resubmission due to a reject. The CE is responsible for
bronzing into OIS any document received or created in response to a
rejected SSA-581.

Upon receipt and processing of a SSA-581, the SSA releases a statement
of earnings, known as an SSA-L460. The SSA will mail the SSA-L460 to
the DEEOIC CMR, located in London, Kentucky, where a contractor
scans and indexes it into OIS.

If the CE does not receive a completed SSA-L460 within thirty (30) days
of the faxed SSA-581, the CE calls the SSA to determine the.status of the
request. If the SSA indicates that the SSA-581 was notireceived, the CE
must refax the SSA-581 in accordance with Step4.. After the SSA-581 is
refaxed, the CE must follow-up with the SSA within 30 days:Otherwise,
the CE obtains the status and monitors for SSA response.

Inquiries to the SSA are made by calling one of six phone numbers
(Modules) depending upon the last four digits of the relevant SSN (See
Exhibit 13-1). When calling the SSA ,the following information should be
available to expedite the inquiry:

(a) SSA-issued job code (8015). The four-digit job code appears in
the “Requesting organization” section of the SSA-581 form.

(b) Name of your/organization.
(©) A copy of the SSA-581 or earnings statement in question.

(d) The full SSN of the number holder (employee), or the control
number ffom the earnings statement.

Upon receipt of a completed SSA-L.460, the CE documents receipt of the
SSA response in ECS. Should the SSA fail to submit an SSA-L460 after
following up within the established procedures, the CE proceeds with

claim adjudication based upon the evidence contained in the case record.

11. Center for Construction Research and Training. The Center for Construction Research

and Training, formerly known as the Center to Protect Workers’ Rights and which continues to
utilize the:acronym CPWR, is a research, development and training arm of the Building and
Construction Trades Department (BCTD) of the American Federation of Labor-Congress of
Industrial Organizations (AFL-CIO). The DEEOIC contracted with CPWR to maintain a
database of contractor/subcontractor employers at certain DOE facilities.

a. Web-accessible database. To substantiate the existence of a contract between
DOE and a contractor, CPWR created a web-accessible database, which the CE
can use in identifying and confirming the existence of contractor or subcontractor
employers at certain covered facilities. Facilities for which CPWR has contractor
and subcontractor information are identified in the EPOD as “CPWR.” If the CE
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determines that the claimed employment involves subcontractor employment at a
facility in which the EPOD indicates “CPWR has contractor/subcontractor
information,” the CE first reviews the EE-5, the Data Acquisition Request (DAR),
and any material received from DOE. If this information is insufficient for a
finding of covered employment, the CE reviews the CPWR database for any
information linking the claimed employer to the claimed DOE facility, by
following these instructions:

(1)

)

)

)

)
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The CE goes to www.btcomp.org. A log-on screen appears. Each. DO has
been assigned one original user name and password.

Upon access to the web site, a disclaimer notes that the database is a
general information resource tool. It does not centain all of the documents
that relate to DOE contractors and/or subcontractors. Howevet, the
DEEOIC considers the information available in the database to be accurate
and correct. Once the CE accepts the disclaimer, the database opens into
basic search mode. The database allows various ways to search for
information: by subcontractor name; by site; or by scrolling down the
subcontractor master list.

To search by contractor/subcontractor name, the CE enters the name of the
company identified in the evidence from the case record. The company
name may be the current recognized employer name, an acronym for the
employer, or a previous version.of the name. The CE searches the
database using various combinations of spellings or any known aliases for
the employer name: This iereases the likelihood of a positive outcome
and reduces the number of false negative results. For example, if a CE
entefs the name “Bowles Construction Company,” the database returns a
negative résult. However, if the CE enters “Bowles” or “Bowles
Construction,” the employer appears in the return.

To search by site, i.e., covered facility, the CE clicks on the list box
labeled “by site” on the left hand side of the screen and selects the facility
for which he or she is seeking contractor or subcontractor information.
This returns all employers known by CPWR linked to that facility. It may
be necessary for the CE to scroll down to view all named employers. To
view detail for a named employer, the CE merely needs to access the
“view” link under the options category. In some instances, a contractor or
subcontractor name might be linked to multiple covered facilities. In these
instances, the detailed return for the employer is separated into sections by
covered site.

The CE may also search the comprehensive listing (master list) of all
contractor employers listed in the database which appears if no name or
site search criteria are applied, or if the option “show all” is selected. A
unique document identification (Doc Id) has been assigned to each
contractual finding. CPWR uses the Doc Id as a means of tracking. The
Doc Id can also be used to search BtComp, if it is known.
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(6)

(7

(8)

After the CE has accessed the database and conducted appropriate
research to locate a contractor/subcontractor, the CE documents the case
file in OIS. In the case of a positive result, the CE prints a copy of the
screen for OIS bronzing. The printout must show all the results of the
database search, including the employer name; site name; contractual
relationship indicator; dates verified; type of work performed; a
description of evidence; document ID; and date of database update.
Generally, this information must be printed using a “landscap€” print
mode setting. The printout should also list the date of the database search,
the date of the latest update of a facility, and any of the pertinent facts. If
no results are found from a database search, the CE completes'a
“Memorandum to the File,” noting the lack of informationdn the database
for the claimed contractor/subcontractor. The CE-bronzes the completed
memo into OIS.

The sole purpose of the database is to_establish a relationship between a
DOE facility and a contractor or subcontractor employer. A positive result
may return varying levels of infofmation.dbout an employer linked to a
facility. For example, a database return may mezely list that a contractor
or subcontractor was linkedtora particular facility, but not when.
Furthermore, the existence of a contract between the company and the
DOE could be for a wide range of items or services. Under the EEOICPA,
only contracts for services performed on the premises of the DOE facility
are covered. Once a CE establishes that a contract existed between a
company and the DOE, it is still necessary to establish that the contract
was for a.covered service, per paragraph 13 of this chapter. In addition to
the database results, additional development may be needed independent
of the database to ensure that such evidentiary gaps are filled. The CE
may contact the NO Policy Branch regarding questions or other matters
relating to the use of subcontractor database.

Ifthe contractor or subcontractor is not listed in the database, additional
development is necessary. The CE is not to assume that a search of the
database that does not return any results establishes that the claimed
employer was not a contractor or subcontractor.

Requests for contractual information. In those instances in which BtComp.org
does not return a positive result on a contractor or subcontractor, the DO POC
will send a request via email to the CPWR designated point of contact at CPWR
to research documentation supporting a contractual relationship with a DOE
facility. (Note: This search will be at a facility level and not at the employee
level. There will be no searches conducted for employee records). The request
should include the name of the contractor/subcontractor, the name of the trade, the
DOE site, and the time period of contracted work. The CPWR will research its
records and respond directly to the DO POC, via email, with its findings within 20
business days of receipt of the request.
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Requests for supporting documentation. In cases where the CE conducts a search
of BtComp, finds positive results, and needs a copy of the supporting
documentation, the DOE POC sends the request to the to the NO, to submit the
request to CPWR. In its request, the DO references the BtComp Document-ID
number and the reason for the request. CEs request this documentation if it is
being used to resolve a discrepancy in the case file, or if the documentation.is
needed for litigation purposes. The processing of this type of request will be at
the discretion of the NO. The CPWR will respond with a copy of the
documentation within 5 business days of the receipt of the requests

Forwarding of contractual information. If a CE obtains documentation during
case development that substantiates a contractual relationship between a
contractor and/or subcontractor and a DOE facility not.already imcluded.in the
database, he or she is to forward a copy of that documentationito CPWR. The
documentation is to be sent by the DO POC via USPS to the current CPWR
contact person at CPWR located at 8484 Georgia Avenue, Suite 1000, Silver
Spring, Maryland 20910, or scanned and emailed to the POCat CPWR that
maintains these records. The CPWR will review/the documentation, update
BtComp, and retain the documentation in their files.

12. Other Employment Evidence. Evidence of employmentby DOE, a DOE contractor,

beryllium vendor, or AWE may be made by the submission of any trustworthy contemporaneous
records that on their face, or in conjunctien,with other such records, establish that the employee
was so employed, along with the location and time peried of such employment. No single
document noted in this section is likely to provide all elements needed for a finding of covered
employment, but rather each piece of evidence can contribute valuable elements needed to make
a finding of covered employment.

Documentation from the following sources may be considered:

a.
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Records or documents created by any federal government agency (including
verified information submitted for security clearance and dosimetry badging), any
tribal,government or any state, county, city or local government office, agency,
department, board or other entity or other public agency or office.

Recotds or documents created as a byproduct of any regularly conducted business
activity, or by an entity that acted as a contractor or subcontractor to DOE.

DEEOIC internal resources. The DEEOIC DOs each have gained experience
with the facilities covered under this program. In the adjudication of claims, each
office will accumulate documentation substantiating various subcontractor
relationships. Once such a relationship has been established at a facility for a
given time period, the CE can use this information in the adjudication of other
cases in which the same subcontractor employment is claimed during the same
time period. Therefore, as noted in paragraph 11, any such documentation
accumulated during the course of adjudicating a claim that substantiates a
contractual relationship with a covered DOE facility, must be forwarded to
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CPWR. CPWR will then update the BtComp database based on information
substantiated by this documentation.

d. Affidavits or other types of signed statements attesting to the accuracy of a claim.
The CE requests that the claimant use the EE-4 Employment History Affidavit to
collect statements from knowledgeable parties. Statements provided by way-of an
affidavit are considered in conjunction with other evidence submitted in‘support
of a claim. Affidavits are particularly appropriate as a means of demonstrating
that an employee worked at a particular location and are best used«dn coneert other
information, such as SSA records. Affidavits alone are usuallydnsufficient to
prove the existence of a contractual relationship between DOE and a.€ompany.

The CE has the discretion to assign probative weight to.different affidavits. For
example, the CE may find that an affidavit from a former CEO of an.employer
has significantly more probative value than that of one from a temporary worker
who had no reason to be well-informed on his/her employer’s contractual
relationship with DOE or a DOE contractor. The CE must use his or her own
judgment to ascertain what weight to give to any/given piece of evidence,
including affidavits. The CE is to assess the probative value of affidavits by
applying these general parameters:

(1) Affiliation of affiant to empleyee (co-worker vs. family member).
Affidavits from co-workers and managers carry more weight than those
from family members, as they.would be in a better position to provide
details about‘work.

(2) Descriptive vs. vague employment information. More detailed affidavits
carry more weight than vague, generalized statements because more
specific information is more easily corroborated than that which is
ambiguous.

3) First-hand knowledge vs. second-hand knowledge. An affidavit not
containing first-hand knowledge has very little probative value, as it is
nothing more than hearsay.

4) Compliments other evidence from file vs. contradictions. When
documentation in the file supports portions of an affidavit, the probative
value of the remainder of the content of that affidavit is high. In the
alternative, when an affidavit is in conflict with other material in the file,
its probative value is diminished.

13. Subcontractor Employment. Subcontractor employment at beryllium vendors and DOE
facilities is covered under the Act, provided that certain developmental elements are met.

a. Definitions.

(1) Contractor. An entity engaged in a contractual business arrangement with
DOE to provide services, produce material, or manage operations.
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(2) Subcontractor. An entity engaged in a contracted business arrangement
with a DOE contractor to provide a service on-site.

3) Service. In order for an individual working for a subcontractor to be
determined to have performed a “service” at a covered facility, the
individual must have performed work or labor for the benefit of DOE
within the boundaries of the facility. Examples of workers providing such
services include janitors, construction, and maintenance workers. The
delivery and loading or unloading of goods alone is not a service and is
not covered for any occupation, including workers involved in the delivery
and loading or unloading of goods for construction and/or maintenance
activities.

(4) Contract. An agreement to perform a service in exchange for
compensation, usually memorialized by aimemorandum of understanding,
a cooperative agreement, an actual written contract, or any form of written
or implied agreement, is considered@@ contract for thepurpose of
determining whether an entity is@ “DOE€ontractor.” Only employees
who are employed by the company named in the contracting
documentation are covereds"Employees of parent companies or
subsidiaries companies of the contracting.¢ompany are not covered and
the joint employer doctrine also does not apply.

Standard. Mere presence by the employee on the premises of a facility does not
confer covered employment./ There are three developmental components that
must be met before a determination of covered subcontractor employment can be
reached. These elements are:

(1) The elaimed period of employment occurred during the covered time
frame as alleged; and

(2).  Accontract to provide “covered services” existed between the claimed
subcontractor and a DOE contractor at the facility or the identified vendor
(during the covered time frame);

3) The employment activities (work or labor) took place on the premises of
the covered facility.

Subcontractor employment at beryllium vendor facilities. Under the Act, persons
providing a service on the premises of beryllium vendors during covered time
periods are entitled to the same benefits as employees of the beryllium vendor
during those same covered time periods. For some beryllium vendors, the
corporate verifier for the vendor at which the subcontractor performed work has
records of subcontractor employees and, therefore, in verifying beryllium vendor
sub-contractor employment the CE first contacts the corporate verifier for any
information he or she has on the individual and his or her subcontractor employer.
In those situations in which an employee is alleging beryllium sub-contractor
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employment and the beryllium vendor is unable to confirm employment, the CE
uses SSA records, affidavits and other evidence as described in this chapter.

d. Subcontractor employment at DOE facilities. Because DOE generally did not
keep records of employees of subcontractors, the CE is faced with particular
evidentiary challenges in establishing subcontractor employment. To establish
each of the elements needed, a CE generally will find it necessary to gather and
evaluate documentation from multiple sources, including DOE, the SSA and
CPWR.

e. Developing subcontractor employment. The CE will likely have to use an
assortment of documentary evidence to make a finding of coveredsubcontractor
employment. For example, SSA records may show that.the employee worked for
Sentell Brothers, thus establishing verified earningsd Documentation from CPWR
may show that Sentell Brothers was a subcontractor during the period of verified
earnings at K-25, X-20, Y-12 and Oak Ridge.in genetal. The DOE may also
provide documentation showing that the employee had aclearance to work at K-
25 doing construction or dosimetry badging information specific to K-25. In this
situation, the CE likely has sufficient documentation toanake a determination that
the employee worked as a K-25 subcontractor employee during the time period
for which the earnings, the conttactual information and the presence on the
premises requirements are all met.

For all instances in which the CE is required to evaluate potential subcontractor
employment, the CE‘writes a'memo to the file delineating every period of claimed
subcontractor employment and specifying the evidence in the case file that
supports each.of the following:

(1) the claimed subcontractor was in a contractual relationship with a DOE
contractor,

(2) the subcontractor provided a service to DOE on the premises of the DOE
facility, and

3) thelemployee was engaged in providing that service on site, including the
number of days the employee was engaged in that service.

The memo should also provide an explanation as to why the standard was or was
not met (see Exhibit 13-2 for sample memo).

14. Researcher Employment at DOE Facilities. A DOE contractor employee is also defined
as “An individual who is or was in residence at a DOE facility as a researcher for one or more
periods aggregating at least 24 months.” In order for an employee to meet the “researcher”
provision under the Act, the following criteria must be met:

a. Research. There needs to be probative evidence in the file that the individual was
actually performing research on the premises of the DOE facility. Visiting the
site, obtaining medical tests on-site, or similar non-work related reasons that
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people may have for being on-site at a DOE facility, does not qualify under this
provision. Evidence useful in documenting that an individual was performing
research on-site includes published journal articles, affidavits, or some other
documentation affirming that the individual was engaged in research.

Living on-site not required. Although some DOE facilities provide dormitory-
style accommodations which often house researchers, “in residence” can be
satisfied by working “on the premises,” and the individual need not have been
living on the premises of the DOE facility.

Research can be unpaid. There is no requirement that the researcherds/was paid
for the work.

15. Emplovees of Federal or State Governments Other Than DOEFE and its:Predecessors.

Employees of federal and state governments, (other than direct employees of DOE, ERDA, the
AEC or MED) can be DOE contractor employees, as outlinedyin this\paragraph.

a.
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Standard. A civilian employee of a state’or federal government agency can be
considered a “DOE contractor employee™ if

(1) The government agency‘employing the individual is found to have entered
into a contract with DOE for.the accomplishment of one or more services
on the premises of.that DOE facility that such government agency was not
statutorily obligated to perform,.and

(2) DOE compensatedthe agency for that service.

Proof of contract. The DO contacts the federal or state agency directly in an
effort to obtain the desired information. The DD is responsible for managing any
necessary.coordination with federal and state agencies. Any time documentation
is obtained from these agencies, copies are to be provided to the NO. The CE
should not pressure a state or federal agency to produce employment or
contractual records.

If'the evidence is unclear as to whether employment by a state or federal agency
can be determined to be DOE contractor employment using the guidance in this
paragraph, the CE obtains clarification from the claimant. The CE reviews any
documentation submitted by the claimant and undertakes any additional
development necessary to clarify the individual’s employment status, including
any needed input from the NO Policy Branch.

Upon finding that the employee does not meet the definition of a “DOE contractor
employee” who worked for a state or federal agency, and where this is the sole
employment listed on the Form EE-3, the CE issues a RD denying the claim on
the basis that the employment by the state or federal agency does not qualify the
claimant as a “DOE contractor employee” as defined in the EEOICPA.
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d. Uniformed Members of the Military. A claimant cannot obtain EEOICPA
benefits based upon service in the military. If the claimant provides information
or identifies himself/herself as military personnel, the CE sends a letter to the
claimant stating that uniformed military personnel are ineligible for benefits under
the EEOICPA. Only civilian employees who performed services on the premises
of DOE facilities, via contracts, are DOE contractor employees.

16.  Evaluating Evidence to Verify Employment. Once the CE receives all available
evidence, he or she has to determine if the evidence is sufficient to verify the three components
of covered employment listed in paragraph 5 of this chapter. The CE evaluates all evidence
carefully and uses discretion regarding documentation that reasonably establishes theé presence of
the employee at a particular facility during certain periods of time. Additionally,with regard to
subcontractor employment, the evidence must reasonably satisfy all the.ecomponents neeessary to
establish covered employment. If employment with other state or federal entities is.claimed,
then all the components discussed in paragraph 15 of this chapter must be fulfilled. In weighing
the evidence submitted in support of covered employment, the CE considers the totality of the
evidence and draws reasonable conclusions.

17. Developing Non-Covered Employment. There will bé instances in which the CE is only
able to match a portion of the claimed employmenttoya facility and/or employer listed in the
facility database, or there may be no match found. In these instances, the CE communicates this
to the claimant. The CE prepares a letter to the claimant explaining which employment is
covered under the Act and which is not, including any pertinent dates. A description of what
constitutes an AWE facility, Beryllium Vendor facility.ot a DOE facility should be included in
the letter. In the event that the claimant believes some of this non-covered employment should
be covered under the Act, the CE asks the claimant to supply any pertinent evidence
substantiating the claim. Namely, the CE asks the claimant to provide evidence demonstrating
that the claimed place of work metthe definition of an AWE, Beryllium Vendor or DOE facility
during the years the employee worked there. For example, a CE may ask the claimant to submit
evidence such as contractual documents, business reports, internal memos, purchase orders, news
articles, affidavitsy etc. A period ef30 days is granted to the claimant to submit evidence in
support of exteniding covered employment to additional facilities/employers and/or years.

After appropriate development, the CE decides whether any evidence submitted warrants a
referral to the NO., If the elaimant submits pertinent evidence supportive of adding a
facility/employer and/or years of coverage, the CE prepares a brief memo to the file explaining
the circumstances of the situation and requests a review of the case file by the NO. The CE
submits a request to the NO to make a determination regarding the new evidence of an additional
covered facility/employer or years.

18. _Additions or Modifications to Facility Status. While the EEOICPA defines what
constitutes an AWE facility, a Beryllium Vendor facility and a DOE facility, updates are
periodically made to facility designations as new information becomes available. The NO Policy
Branch is responsible for reviewing new evidence and deciding whether changes should occur to
facility designations. As such, the Policy Branch is responsible for evaluating requests for
changes to the covered facility listing or modification of facility designations, depending on the
nature of facility evidence, the Policy Branch undertakes different actions.
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AWE Facility. New designations are the responsibility of DOE. Accordingly,
requests for new AWE designations are referred to DOE.

(1) Time frame changes relating to specific years of processing at an AWE
facility are the responsibility of DOL. Evidence must be presented clearly
demonstrating that the AWE processed or produced material that emitted
radiation and was used in the production of an atomic weapon at'the AWE
facility.

Beryllium Vendor. The statutory deadline for adding additional Vendors was
December 31, 2002, and therefore no additional Beryllium Vendors can be
designated under the Act.

(1) Time frame changes relating to Be Vendors.are the responsibility of DOL.
Evidence must be presented clearly demonstrating that the Beryllium
Vendor had a contractual agreement involving beryllium with DOE, or its
predecessors, and that the companyqs performing/or did perform those
beryllium-related contractual tasks in theears to be added to coverage.

DOE Facility. Facility and/or timeframe changes relating to DOE facility listings
are the responsibility of DOL. Under the EEOICPA, a DOE facility means any
building, structure, or premise, including the grounds upon which such building,
structure, or premise is located in which operations are, or have been, conducted
by, or on behalf of, the DOE (exceptidor.buildings, structures, premises, grounds,
or operations covered by

Executive Ordeér 12344, dated February 1, 1982, pertaining to the Naval Nuclear
PropulsionProgram); and with regard to which DOE has or had either (A) a
proprietary interest; or (B) entered into a contract with an entity to provide
management and operation, management and integration, environmental
remediation servicess construction, or maintenance services.

Interpreting and applying the definition of a DOE facility is within the
adjudicatory authority of the DEEOIC. To determine whether a facility is a DOE
facility under the Act, certain parameters must be met.

(1) Operations. To show that operations were performed on behalf of DOE,
the evidence must demonstrate that DOE paid for operations at that
location. These operations are not limited to those involving radiation or
weapons. Everyday operations such as providing library services in a
technical library are sufficient to meet this statutory requirement.

(2) Proprietary Interest. To show that DOE had a proprietary interest,
evidence that DOE owned the building, structure or premises, such as a
deed or affirmative statement from DOE acknowledging ownership is
required. Proprietary interest can also include instances in which DOE is
contractually permitted a sufficient level of use and control over the
property to support a determination that the property constituted a DOE
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facility. DOE ownership of intellectual property or equipment, regardless
of size, does not fulfill the proprietary interest definition. Moreover, DOE
permitting, safety oversight, or licensing of work relating to use of
radioactive material does not convey propriety interest.

Contracts. To show that DOE entered into a contract with an entity.te
provide management and operation, management and integration,
environmental remediation services, construction, or maintenance
services, the best possible evidence is to produce the contract. Typically,
contracts with DOE or its predecessors identify the contfact type on the
first page, so in those cases in which contracts are located, it i§ generally
not difficult to discern contract type. The contracts identified in this
portion of the law are among the more common-and significant contracts
used throughout the DOE complex in the following ways:

(a) Management and Operation (M&O) contracts are those contracts
that DOE often had with major companies to manage and operate
large DOE facilities, such'as Uniofi Carbide and Carbon at K-25
and Y-12.

(b) Management and Integration (M&l) contracts were also used by
DOE to run major DOE sites, but an M&I contractor generally had
numerous_smaller site contractors for which the M&I’s job was to
“integrate” the work of the’smaller companies. The Idaho National
Laboratory isan example of a DOE facility which has been run
from time to time by M&I contract. Companies holding M&O and
M&I contracts at DOE facilities are generally considered the
“prime contractor” for that facility, though sometimes facilities
will change from the M&O model to the M&I model.

(©) Contracts for environmental remediation services, construction, or
maintenance services are also common throughout DOE, but are
generally smaller in size than the major M&QO’s and M&I’s. DOE
used remediation contracts to clean up radiation at numerous AWE
facilities. In these instances, the locations are designated as DOE
facilities for the period of remediation under the DOE contract and
the remediation workers are covered.

(d) Some common types of contracts issued by DOE that do not meet
the statutory definition include research & development, output,
and procurement.

19. Special Circumstances. There are some special circumstances regarding eligibility for

benefits pertinent to the Naval Nuclear Propulsion Program and EEOICPA claims from citizens
of the Republic of the Marshall Islands, as outlined below.

a. Naval Nuclear Propulsion. As noted in the section above, the statutory definition
of a DOE facility specifically excludes, “buildings, structures, premises, grounds,
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or operations covered by Executive Order No. 12344, dated February 1, 1982 (42
U.S. C. 7158 note) pertaining to the Naval Nuclear Propulsion Program.” As a
consequence of this exclusion, the DEEOIC is unable to find covered employment
for those AEC employees and AEC contractors who worked at locations devoted
to Naval Nuclear Propulsion operations.

b. Marshall Islands. The DEEOIC has received claims for compensation under the
EEOICPA from citizens and nationals of the Republic of the Marshall Islands
(RMI). The Marshallese base their claims on employment relatedsexposure
arising from the United States’ nuclear weapons testing program conducted in the
RMI. The DOE facility known as the Pacific Proving Ground was aweapons test
site in the South Pacific from 1946 to 1962.

In 1986, the United States and the Marshall Islandsterminated. their trast territory
relationship through enactment of the Compact of Free Association (Compact).
The Compact is a comprehensive document encompassing a variety of
agreements, including a number of socio-e¢onomic, agricultural, and monetary
compensation programs. Under the Compact, the RMI became an independent
sovereign nation and U.S. laws ceased to apply unless otherwise specified.

For purposes of the administration of the EEOICPA, this Compact has been
interpreted as precluding coverage for RMI citizens and nationals. If the CE
determines that a claim forbenefits is from a citizen or nationals of the Marshall
Islands, the CE explain$, in the conclusiens of law portion of the RD, that there is
no provision under the EEOICPA for coverage of claims based upon employment
in the RMI by citizens or nationals of the RMI. The CE inserts the following
wording in the‘conclusions of law as a summary of the DEEOIC policy:

Sinceiinterpreting the EEOICPA to apply to claims by Republic of
the Marshall Islands (RM]I) citizens or Nationals based upon
employment in the RMI would constitute an invasion of the
sovereignty of the RMI, the presumption against applying a statute
extraterritorially is invoked. Furthermore, there appears to be no
contrary intent by Congress to rebut the presumption and, to the
extent that Congress has expressed any intent, its approval of the
Compact of Free Association between the United States and the
RMI suggests that it did not intend for the EEOICPA to apply
extraterritorially in this situation.
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CHAPTER 14 - ESTABLISHING SPECIAL EXPOSURE COHORT STATUS

1. Purpose and Scope. The EEOICPA established the SEC to compensate eligible members
of the Cohort without the need for a radiation dose reconstruction and determination of the PoC.
This means an employee who meets the necessary employment criteria to be included in a
designated SEC class and is diagnosed with a specified cancer receives a presumption.of
causation that employment-related radiation caused the specified cancer. This chapter describes
the procedures for establishing eligibility under the SEC.

a. OIS. DEEOIC employees responsible for claim management must image into
OIS relevant documents received or created that relate to a claim.«<This guidance
applies to all of the procedures described throughout thissehapter.

b. ECS. ECS is a claim status database used to manage case adjudication activities
of the DEEOIC. CEs or FAB staff record thewarious screening and development
actions for all SEC related claim activities« CEs must pay patticular attention to
ECS coding requirements for screening.0f SEC ¢laims and the SER/SEF coding
in the SEC causation path. DEEOIC staffis to access ECS user guides and
training material available through:Shared resources.

2. Identifying SEC Claims. The CE is to'review the iitial application forms carefully,
including Form EE-3 - Employment History, to determine whether the potential exists for
inclusion in one or more SEC classes« In addition, aclaimant can identify employment at a
covered worksite that may qualify for consideration for the SEC.

3. Determining SEC Eligibility. To be eligible for benefits under the SEC provision, an
employee must belong to a SEC class. In establishing the SEC, Congress designated four
statutory SEC classes. The EEQICPA also allows for addition of new SEC classes based on
analysis and determination by HHS.

A SEC class can be based on a whole facility, limited to specific buildings in a facility, or even
specific processes within a facility. In some cases, a SEC class may be limited to specific job
titles or duties in a particular facility. In addition, each SEC class will have specific workday
requirements that must be'met; typically an employee has to have been employed for a number
of workdays aggregating at least 250 workdays at one or more SEC worksites. The workday
requirement at Amchitka, Alaska SEC class is met by any employee who spent any part of one
workday at that'facility, during which he or she was exposed to ionizing radiation in the
performance of duty related to the Long Shot, Milrow, or Cannikin underground nuclear tests.
Finally, to be eligible under the SEC, medical evidence has to document the employee’s
diagnosis with at least one of twenty-two (22) specified cancers as listed under paragraph 7.

4. Statutory SEC Classes. The EEOICPA designated the following statutory SEC classes
according to their respective covered facilities:

a. Gaseous Diffusion Plants (GDP) located in Paducah, Kentucky, Portsmouth, Ohio
or Oak Ridge, Tennessee. A DOE employee, DOE contractor employee, or an
employee of an AWE qualifies for inclusion in this SEC if he or she was:
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(1) Employed for an aggregate of 250 workdays prior to February 1, 1992, at
one or more of the above GDPs; and

(2) Monitored during such employment through the use of dosimetry badges
for exposure to radiation, or worked in a job that had exposures
comparable to a job that is or was monitored through the use of dosimetry
badges.

(a) If the employee qualifies for possible inclusion.ifi the SEC on.the
basis of work at a GDP, but Form EE-3 doesmot indicate whether a
dosimeter was worn, the CE is to determine whether the employee
had exposure during his or her employment.that 1s comparable to a
job that is or was monitored through.the use of dosimetry badges.

In making this determination, the CE assumes that the employee
had comparable radiation exposure if employment occurred during
the following periods at the particular GDPs:

Paducah GDP: 7/52=2/1/92
Portsmouth GDP: 9/54 —2/1/92
Oak Ridge GDP (K-25):9/44 — 12/87(not 2/1/92)

Documentation showsithepresence or active processing of
materials thatemitted radiation at the sites for these dates.
2/1/1992 represents the date that DOE implemented uniform
radiation protection practices consistent with current industry
practices and regulations. The 12/1987 date referenced for the Oak
Ridge K-25 plant corresponds to the cessation of uranium
processing operations.

Amchitka Island, Alaska. The EEOICPA grants SEC membership to DOE
employees, DOE contractors or DOE subcontractors, who were employed prior to
January:l, 1974 on Amchitka Island, Alaska, and were exposed to ionizing
radiation in the performance of duty related to the Long Shot, Milrow, or
Cannikin underground nuclear tests. The CE considers the following factors in
determining whether the employee was exposed to radiation in the performance of
duty:

(1) Exposure to ionizing radiation from the Long Shot, Milrow, or Cannikin
underground nuclear testing/explosions which occurred on Amchitka
Island. The first detonation, Long Shot, occurred on October 29, 1965.
The 80 kiloton underground nuclear explosion leaked radioactivity into
the atmosphere. Radioactive contamination on Amchitka Island occurred
as a result of activities related to the three underground nuclear tests and
releases from Long Shot and Cannikin.
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As a result of these airborne radioactive releases, employees who worked
on Amchitka Island could have been exposed to ionizing radiation from
the Long Shot underground nuclear test. It is believed that such exposure
began approximately one month after the detonation occurred. Thus, for
purposes of determining SEC employment, the period from approximately
December 1, 1965 to January 1, 1974 is to be used, unless the claimant
can show that the employee was exposed during the month immediately
following the detonation.

In contrast to other SEC classes with the 250 workday requirement, this
SEC class requires that the employee worked at Amchitkadsland forany
length of time during the period from approximately December 15 1965 to
January 1, 1974, and was exposed to ionizing radiation from underground
nuclear tests.

5. Additional SEC Classes. HHS has authority to designate additional ¢lasses of employees

to be added to the SEC. A class of employees may be inicluded.dnthe SEC if HHS determines
that it is not feasible to estimate with sufficient accuracy the radiation.dose members of the class
received, and there is a reasonable likelihood thatsuch radiation may have endangered the health
of the members of the class. For a complete list of SEC designations, refer to Exhibit 14-1.

a.
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Overview of the SEC Designation Process. /The designation process begins with a
petition submitted to the NIOSH, Division of Compensation Analysis and Support
(DCAS). The petitioner may include one or more DOE employees (including
DOE contractor or subcontractor employees), or AWE employees, who would be
included in the proposed class of employees, or their survivors. Individuals or
entities authorized by these employees in writing or labor organizations
representing or formerly having represented these employees may also submit a
petition:

NIOSH may also initiate a petition if it determines that it cannot complete a dose
reconsttuction for a class of employees.

()

)

3)

NIOSH evaluates the petition for inclusion in the SEC to determine if it
contains the minimal qualification to proceed with the SEC designation
process in accordance with 42 CFR § 83.13 or § 83.14.

If NIOSH determines that the minimum qualification for review and
evaluation has been met, it forwards the petition to the Advisory Board on
Radiation and Worker Health (Advisory Board) along with its evaluation.
During one of its regular Board meetings, the Advisory Board reviews
NIOSH’s evaluation, hears from the petitioners if they choose and other
interested parties. The Advisory Board also reviews any other information
it determines to be appropriate for the petition.

The Advisory Board submits a recommendation on a new SEC class to the
Secretary of HHS within 30 calendar days of the Board meeting.
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(4) The Secretary of HHS makes the final determination to add or deny a new
class to the SEC based on the recommendation of the Advisory Board and
the NIOSH evaluation. If the Secretary of HHS decides to add a new class
to the SEC, he or she issues a designation letter to Congress with the
definition of the class.

(%) A new SEC class becomes effective 30 calendar days after Congress
receives the Secretary’s designation letter, unless Congress,objects or
provides otherwise.

6. Workday Requirement. Eligibility under the SEC provision typically requires 250

workdays of eligible employment at one or more SEC worksites. In mest.cases, the
determination of 250 workdays of employment is straightforward.<However, there are some
cases where the employee worked for less than a year, and additional guidance is required to
calculate the 250 workdays.

a.

Version 4.2

A workday is considered equivalent to a'work shift. Additional hours worked as
overtime will not add up to additional workdays, e.g., two hours overtime for four
days is not equivalent to another (8=hour) workday. However, two work shifts
worked back-to-back would be two work shifts, i:€., two workdays. For an
employee whose work shift spans midnight, e.g., 11 PM to 7 AM shift, the work
shift is still just one workday.

When the employment information shows that the employee worked for a
particular period, the CE should notattempt to discern and deduct from the
workdays anydnfrequent periods of non-presence or non-work, like sick leave,
strikes, layoffs or vacation time that may be specified. However, if the
employment evidénce clearly establishes that the employee was not present and/or
workingat the SEC worksite for an extended period(s) while on the company
payroll, this extended period(s) should not be credited towards meeting the 250
workday requirement.

The period of 250 workdays starts with the worker’s first day of employment at
the SEC worksite. There may be breaks in employment, but the workdays may
only be accumulated at eligible SEC worksites.

Where the number of days is not apparent in the employee’s primary employment
record, e.g., from the employer or union (records for pension, dues, union local
records, etc.), the following table may be used for conversion.

250 days = 50 five-day weeks, or

42 six-day weeks, or

12 months (five-day weeks), or

10 months (six-day weeks), or

2,000 hours
One month = 21 days (if evidence indicates six-day weeks, 25 days
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Where records of an employee’s earnings are available, such as a W-2 Forms or
Social Security earnings records, but the periods of employment are not, estimate
the 250 workdays as follows. Divide the annual wages earned at the SEC
worksite by the employee’s hourly rate to determine the number of hours worked.
If the number is greater than 2,000 hours, it meets the 250 workday requirement.
The problem with converting dollar amounts to workdays is that they may be
rough estimates of actual employment. As such, this method shouldonly be used
when all primary employment data is lacking.

There will be some situations where the above approach will' not be applicable.
These cases will need to be treated on a case-by-case basis, and.iffiecessary, a
referral to the NO Policy Unit may be required.

7. Specified Cancers. In addition to satisfying the employment criteria under a SEC class,

the employee must have been diagnosed with a specified cancer to be eligible for compensation
under the SEC provision. As with any cancer claim, the employee’s oceupational exposure to
radiation must be before the initial date of diagnosis. For all specified cancers, first exposure can
occur at any covered facility during a covered period, and doés not need to be within a SEC
covered period. The following are specified caneers in accordancewith 20 CFR § 30.5(ff):

a.

Version 4.2

Leukemia. (CLL is excluded).' The.onset is to have occurred at least two years
after initial exposure at any-covered facility/during a covered time period.

Primary or Secondary Lung Cancer. (In situ lung cancer that is discovered during
or after a post-mortem exam 1s excluded.) The trachea and bronchi are included
as part of the lungs. Sarcoma of the lung is a lung cancer. The pleura and lung
are separate’ organs, 8o cancer.of the pleura, such as mesothelioma, is not a
specified cancer.

Primary of Secondary Bone Cancer. This includes myelodysplastic syndrome,
myelofibrosis with myeloid metaplasia, essential thrombocytosis or essential
thrombocythemia, and primary polycythemia vera (also called polycythemia rubra
vera, P. wera, primary polycythemia, proliferative polycythemia, spent-phase
polycythemia, or primary erythremia). A diagnosis of polycythemia vera (and the
listed a/k/a nomenclature) is sufficient by itself to be classified as a malignancy of
the bone marrow. Leukocytosis and thrombocytosis are blood abnormalities and
are not to be considered cancer or, specifically, bone cancer. The bone type of
solitary plasmacytoma (a/k/a solitary myeloma) is a form of cancer consistent
with bone cancer. The soft tissue type of solitary plasmacytoma is not a type of
bone cancer or the specified cancer of multiple myeloma. (Note: Cancer of the
hard palate is not bone cancer.)

Primary or Secondary Renal Cancers.

Other Diseases. For the following diseases, onset must have been at least five
years after initial exposure at any covered facility during a covered time period:
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(1)

)

3)

Multiple myeloma (a malignant tumor formed by the cells of the bone
marrow);

Lymphomas (other than Hodgkin’s disease). Waldenstrom’s
macroglobulinemia is considered to be a type of non-Hodgkin's
lymphoma. The ICD-10 code is C88.0. Waldenstrom’s
macroglobulinemia, when diagnosed by lymph node biopsy, ¢an be called
lymphoplasmacytoid lymphoma (ICD-10 codes C83.00 —€83.98). (Note:
Lymphoma Waldenstrom is used as a pseudonym for many other diserders
not included as a specified cancer. The acceptance of this condition as a
specified cancer is to be based on the ICD code presented in the medical
evidence or upon diagnostic clarification from aphysician).

Primary cancer of the:

(a) Thyroid,

(b) Male or female breast;
(c) Esophagus;

(d) Stomach;

(e) Pharynx — The pharynx has 3 parts - nasopharynx, oropharynx and
hypopharynx. (The oropharynx includes the soft palate, the base
of the tongue, and the tonsils);

63} Small intestine;
(g2) Pancreas;

(h) Bile ducts (includes Ampulla of Vater, a/k/a hepatopancreatic
ampulla);

(1) Gallbladder;
() Salivary gland;
(k) Urinary bladder;

) Brain (malignancies only). The brain is the part of the central
nervous system (CNS) contained within the skull, i.e., the
intracranial part of the CNS consisting of the cerebrum,
cerebellum, brain stem, and diencephalon. (The intracranial
endocrine glands and other parts of the CNS, benign and
borderline tumors of the brain, and borderline astrocytoma’s are
excluded);

108 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 14 — Establishing Special Exposure

Cohort Status

(m)  Colon (includes rectum and appendix);
(n) Ovary;
(o) Liver (except if cirrhosis or hepatitis B is indicated);

Carcinoid Tumors. These tumors are considered primary cancers of the organs in
which they are located. If the organ is one on the specified cancerlist, the
carcinoid tumor may be considered as a specified cancer.

Carcinoid tumors should be recorded by the organ of the specified‘cancer. For
example, the CE should use the ICD-10 code of C7A.010-for a malignant
carcinoid tumor in the duodenum section of the small intestine.

Carcinoid syndrome and monoclonal gammopathies of undetermined significance
are not currently recognized as malignant e¢onditions. Consequently, these
conditions should not be considered as eancers.

Names or Nomenclature. The specified diseases designated in this section mean
the physiological condition or conditions that are.fecognized by the NCI under
those names or nomenclature, or under any previously accepted or commonly
used names or nomenclature. The DEEOIC will consult with NCI only on issues
pertaining to the name©Or nomenclature.of a disease diagnosed at an anatomic
location for the purpose of determining whether it constitutes a cancer.

Identifying Spécified Cancers. For cases where there is uncertainty as to whether
a diagnosed cancer i$a specified cancer, the CE is to refer the case file to PRPU
for considerations’ The examination of the record by PRPU will determine
whether the diagnosed eancer originates within the anatomic structure of one of
the'listed “‘specified cancer” locations within the body, and conforms to the
pertinentdatency period, if any.

Spread of Cancer. Where cancer has spread to various sites (organs) it may be
difficult toridentify the site of origin for the cancer. If the pathology report (or
medical report) lists several alternatives and at least one site is considered a SEC
cancer, the claim should be processed first as a SEC cancer claim.

8. Procedures for Processing SEC Claims. Processing SEC claims entails coordination

between the PRPU and DO/FAB staff.

a.

Version 4.2

Role of the PRPU:
(1) Issues circulars with guidance on processing newly designated SEC

classes. This will include specific instructions on how to evaluate
evidence in the case file to determine SEC eligibility.
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)

)

Prepares a comprehensive list of all reported cases with claimed
employment at a newly designated SEC worksite during the period of the
SEC class. It will include pending cases, cases previously denied, and
those at NIOSH. This comprehensive list will be provided to the DOs and
FAB at the time of the issuance of the SEC circular.

Unresolved questions on processing SEC claims, including questions on
the definition of a SEC class, uncertainty as to whether a diagnosed cancer
should be considered a specified cancer, or questions regarding calculation
of the 250 workday requirement are referred to PRPU for guidance.

Role of the CE:

(1

)

3)

Identifies a potential SEC claim by reviewing the information on the claim
forms or other pertinent evidence in the case file to determine if there is
sufficient evidence to suggest that aft employee worked as a member of a
named SEC class. For newly designated SEC classes, the CE is to review
the comprehensive list provided by PRPU as noted in paragraph 8a(2).

Reviews correspondingbulletins and circulars for designated SEC classes
for procedures on evaluating.evidence to determine if the SEC criteria are
met.

Completes an initial sereening of cases on the comprehensive list provided
by PRPU.for a newly designated SEC class. A screening worksheet is
included as Exhibit. 14-2. The worksheet is to be completed for all cases
on the comprehensive list. Upon completion, the worksheet is to be
included in the case record.

Based upon the initial screening, the cases on the comprehensive list are
grouped into three categories: those likely to be included in the SEC class;
those unlikely to be included in the SEC class; and those for which
development may be needed to determine whether the case can be
accepted into the new SEC class.

The purpose of this initial screening is to prioritize handling of cases that
are likely to be included in the newly designated SEC class. This
screening step is only applicable to cases on the comprehensive list. It is
not applicable to new claims submitted after the list is generated or when a
comprehensive list is not generated. Once screening and prioritization is
complete, a more detailed review of all the cases (priority given to cases
that are likely to be included in the SEC class) and full development must
take place to determine if a case is eligible for benefits under the SEC.

The SEC initial screening is a process to determine if cases on the
comprehensive list meet the statutory requirements for inclusion in the
SEC. If a claimant on the SEC comprehensive list is deceased, and the
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4

)

employment and medical criteria are met but survivorship development is
needed, the CE will mark the initial screening worksheet “development
needed”.

(a)

For cases on the comprehensive list at FAB, a FAB staff member
is to conduct the initial screening and completion of the worksheet:

Evaluates medical evidence in the case file of a potential SEC case to
determine if the employee has been diagnosed with a speécified cancer. If
a deceased employee meets the employment criteriafor SEC€lass
membership, but an explicit specified cancer diagnosis and diagnosis date
are not stated in the employee’s medical recordsgpa.diagnosis anddiagnosis
date can be established based on the following:

(a)

(b)

There is sufficient medical evidence for the employee that
indicates a diagnosis of a spécified cancer, but'the diagnosis is not
definitive, and

An expert opinion.is provided to support that the deceased
employee did have a specified cancer. The medical opinion is to
provide sufficient details and rationale based on accepted medical
knowledgeto.support the specified cancer diagnosis and diagnosis
date. The medical opinion can be provided by the employee’s
treating physic¢ian, a CMC, and/or an expert in a relevant medical
field.

If the employee has aspecified cancer, the CE is to verify that the
employeemeets all employment criteria in the SEC class designation,
including the workday requirement. In determining whether the
employment history meets the workday requirement, the CE can consider
employment at a single SEC class, or in combination with workdays at
other SEC classes.

The CE also reviews any documentation that NIOSH may have acquired
or generated during the dose reconstruction process to determine if the
employee satisfies the employment criteria of a SEC class(es).

(a)

NIOSH will identify and return dose reconstruction analysis
records for cases with specified cancers that may qualify under a
SEC class to the appropriate DO along with a CD for each case.
The CD will contain all of the information generated to date, e.g.,
CATI report, correspondence, and dose information. The
Correspondence Folder on the CD should include a copy of the
NIOSH letter sent to each claimant informing the claimant of the
new SEC class, and that his or her case is being returned to DOL
for adjudication. The CE is to upload a copy of the NIOSH letter
for each claimant into the case file.
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(6)

(7)

(b)

There may be some cases not identified by NIOSH that the CE
determines may be included in the SEC class. If any such case
qualifies under the SEC class and the case is with NIOSH for a
dose reconstruction, the CE notifies the appropriate point of
contact at NIOSH via e-mail to pend the dose reconstruction
process and return dose reconstruction analysis records to the
appropriate DO. The CE then uploads a copy of the “sent” e-mail
into the case file (making sure the file copy documents the.date it
was sent). In addition, the CE is to write a letter'to the claimant to
advise that the case file has been withdrawn ffom NIOSH for
evaluation under the SEC provision.

Proceeds in the usual manner for a compensable claimand prepares a RD
if the employee has a diagnosed specified'cancer and meets the
employment criteria of the SEC class.<The CE notifies the appropriate
POC at NIOSH via e-mail so that they may closeitheir file. The CE then
uploads a copy of the “sent” e-mail into the case file.

(a)

If a Part B claim is-accepted as.a SEC claim based solely upon
AWE employment, and the employee has some period of DOE
contractor employment (it does not matter where or when), the
accepted Part.B cancer can be accepted under Part E, even though
the SEC acceptance is'based solely on AWE employment.

Refers to.NIOSH the SEC cases that were evaluated but do not qualify
under the SEC provision, e.g. cases with non-specified cancers, specified
cancers withdnsufficient latency period, or cases with insufficient SEC
employment. NIOSH will conduct a full or partial dose reconstruction on
the cases.

(a)

For those cases which were previously submitted to NIOSH for
dose reconstruction but were returned to the DO for consideration
in a SEC class, a new NIOSH Referral Summary Document
(NRSD) is not required. Instead, the CE notifies the appropriate
point of contact at NIOSH via e-mail to proceed with the dose
reconstruction. The CE then uploads a copy of the “sent” e-mail
into the case file. The e-mail should include a brief statement of
why the case should proceed with dose reconstruction, e.g., non-
specified cancer, insufficient latency period or does not meet the
250 workday requirement.

The CE also notifies the claimant by letter that the case is returned
to NIOSH for dose reconstruction and the reason(s) it does not
qualify for the SEC class. The CE is to send a copy of this letter to
NIOSH.
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(8)

(b) If the claim meets the SEC employment criteria and includes both
a specified cancer and a non-specified cancer, medical benefits are
only paid for the specified cancer(s), any non-specified cancer(s)
that has a probability of causation of 50 percent or greater, and any
secondary cancers that are metastases of a compensable cancer:.

For the non-specified cancer, the CE prepares a NRSD for a dose
reconstruction to determine eligibility for medical benefits:, In
these SEC cases, all primary cancers are to be listed on the NRSDy
including the specified cancer(s).

(1) One exception to this rule is an_aceepted SEC claim where
the specified cancer is a secondary cancer. Perdegulation
20 CFR § 30.400(a), “In situations where the accepted
occupational illness or.coverediillness is'a secondary
cancer, such treatment may include treatment of the
underlying primary cancer'When it'1s medically necessary
or related to treatment of the secondary cancer.” However,
“payment formedical treatment of the underlying primary
cancer under these circumstances does not constitute a
determinationby OWCP that the primary cancer is a
covered illness under Part E of EEOICPA.” The CE is to
send the claimanta’letter with regard to payment of
medical bills for the unaccepted condition. See Exhibit 14-
3.

For nstance, prostate cancer (non-specified cancer)
metastasizes to secondary bone cancer. If secondary bone
cancer is accepted as a specified cancer under the SEC
provision, medical benefits are provided for both primary
and secondary cancers (prostate and bone cancer) under
Part B.

As such, it may be necessary for the CE to refer the
prostate cancer to NIOSH for dose reconstruction to
determine eligibility for benefits under Part E. In this case,
only prostate cancer is included in the NIOSH NRSD for a
dose reconstruction since the secondary bone cancer
metastasized from the prostate cancer.

If the CE determines that a case on the comprehensive list, which includes
a FD, does not require any action, the CE writes a brief memo to the file
indicating that the file was reviewed and noting the reason why no
additional action is necessary. A case classified as not requiring any
action is a case that does not meet the SEC criteria and there is no need to
return it to NIOSH for dose reconstruction.
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Role of the DD:

(1)

)

The DDs have been delegated authority to sign a Director’s Order to
reopen a denied FD if the evidence of record establishes that the employee
is diagnosed with a specified cancer and likely to be included in the SEC
class. Ifthe DD is unsure whether the SEC is applicable to a case, the
case 1is to be referred to PRPU.

Once a Director’s Order is issued, the CE is responsible forissuing a new
RD.

Role of the HR:

(1)

)

Reviews cases pending a FD for possible inclusion under the SEC
provision. If the employee qualifies undet the SEC provision and the DO
issued a RD to deny, the HR is to reverse the DOs RD and accept the case.

Every effort should be taken to avoid a remand of'a potential SEC claim to
the DO. However, if the HR determinés that the,case cannot be approved
based on the SEC designation and that referral to NIOSH is appropriate or
additional significant development is necessary, the HR is to remand the
case for DO action.

All cases on the comprehensive list provided by PRPU that are located at a
FAB office are to be reviewed for possible inclusion under the SEC
provision. If no.action is required, a FAB staff member is to write a brief
memo.to the file'as.noted under paragraph 8b (8).
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CHAPTER 15 — ESTABLISHING TOXIC SUBSTANCE EXPOSURE AND CAUSATION

1. Purpose and Scope. This chapter describes the procedures that DEEOIC staff use to
make findings regarding toxic substances that a Part E employee encounters during the course of
employment at a DOE facility or during qualifying RECA employment. The chapter also
provides guidance regarding the establishment of causation.

a. OIS. DEEOIC employees responsible for claim management must image.into
OIS all documents received or created that relate to a claim. This guidance
applies to all of the procedures described throughout this chapter.

b. ECS. ECS is a claim status database used to manage case.adjudication activities
of the DEEOIC. CEs or FAB staff record the various development actions
relating to exposure or causation development into ECS. CEs'must pay particular
attention to ECS coding requirements regarding cases.referred to a specialist.
DEEOIC staff is to access ECS user guides‘and training matetial available
through shared resources.

2. Toxic Substances. The program defines aitoXic substance as any material that has the
potential to aggravate, contribute to, or cause an illness or death-because of its radiological,
chemical, or biological nature.

a. A substance is considered a physicalimaterial and not a field or a wave.
Therefore, DEEOIC‘does not recognize noise, radio waves, microwaves, infrared
light waves, or visible light waves as toxic substances.

b. Radioactive substances are toxic substances for purposes of Part E adjudication.

3. Health Effects:s The CE first conducts an examination of the basic claim evidence to
confirm the diagnosis of the claimed illness(es); the period of verified, covered DOE contractor
or subcontractor employment or qualifying RECA employment; and eligible survivors (if
pertinent). The CE thén reviews the case to ascertain whether there is evidence to establish that
an exposure to a toxic substance has a potential scientific or medical relationship to the
diagnosed illness. The DEEOIC accepts health effect data originating from the following
sources.

a. SEM — Haz-Map. DEEOIC recognizes those relational connections between
particular toxic substances and diagnosed illnesses established by scientific
consensus. The DEEOIC generally relies on health effect data as reported by the
National Library of Medicine’s (NLM) Haz-Map Database via the SEM.

b. Human Epidemiological Data. Epidemiology is the study of how often diseases
occur in different groups of people and why. Studies reporting causal connections
that have not been recognized by DEEOIC through SEM will be reviewed by the
DEEOIC Toxicologist as described later in this chapter.
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C. Medical evidence specific to the individual. Individuals can have unique medical
responses to different toxic substance exposures. SEM and scientific studies may
not show a causal connection, but the claim may still be compensable based on an
employee’s unique biology and the employee’s physician’s opinion regarding
causation. Medical evidence specific to the individual can also be important
regarding claims of aggravation and contribution as SEM and the Toxicologist
only provide associations as relating to direct cause (i.e., human epidémiological
evidence that a toxic substance is known to cause an illness) and also provides a
potential path forward for the claim.

(1) In instances where a physician submits an opinion that a teXic substance
exposure was a contributory or aggravating facterin the development of a
claimed illness specific to the individual, his'or her opinion must be
determined to be well rationalized, as that phrase is defined later in this
chapter, before the Part E claim can betaccepted. In particular, the
physician must offer an interpretation of epidemielogical or medical
health science data that reasonably supports the opinion presented.
Moreover, the CE must corroborateithe factual presentation of information
used in the formulation of the'opinion (e.g. medical history, verified
periods of covered employment, and toxXie‘substance exposure
characterization) with evidence available in the case file or obtained
through the applicatien of program resources, such as the SEM or referral
to a medical health science expert:

d. Development of a health effect. Once the CE has completed development using
available progfammatic resources and the CE is unable to establish a potential
relationship’between the diagnosed condition (i.e., health effect) and occupational
exposure, the. CEprovides the claimant with an opportunity to submit evidence
establishing such a connection.

4. Toxicologist Review. A DEEOIC Health Scientist qualified in the principles of
epidemiology and toxicology performs analysis of scientific data to assist the CE in the claims
process. Generally, the DEEOIC Toxicologist’s role is to review published scientific journal
articles to determine theirapplicability in various ways described below, as they may apply to
the administration of the DEEOIC. In the review of this material, the DEEOIC Toxicologist
provides analysis and opinion on the establishment of health effects due to occupational
exposure. The Toxicologist also provides analysis and opinion regarding causative thresholds
such as latency, routes of exposure, and permissible/acceptable levels of exposure to toxic
substances with known health effects. The Toxicologist will determine if individual claim
evidenee should be applied broadly as programmatic guidance.

The information in journal articles reviewed by the Toxicologist generally originates from
different types of analytical health studies including Cohort, Cross-Sectional, and Case-Control
designs. The Toxicologist gives priority to those studies that minimize bias and those that show
statistical significance between exposed or unexposed groups and those with or without a
disease. The DEEOIC does not recognize epidemiological data derived solely from animal
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studies as the results are not usually comparable. However, animal studies may be used to
supplement the interpretation of human scientific studies.

a.

Version 4.2

The CE refers case-specific issues to the DEEOIC Toxicologist when the claimant
submits scientific health effect documentation that is not validated by available
program resources (e.g., SEM). In these situations, the claimant has to have
submitted documentation of a scientific nature that shows a possible ¢elationship
between the health effect and exposure to a toxic substance. Assessing whether
such studies are appropriate to establish a scientifically established health effect is
the responsibility of the DEEOIC Toxicologist.

(1) The CE also submits to the Toxicologist claimantschallenges relating to
programmatically decided causation standards. The challengemust be
supported by an assessment performed by a credible expert who offers a
competing opinion on the appropriateness of any programmatically
decided standard and offers scientifically compelling fationale (including
reference to pertinent scientific literature.or studies) to support his or her
position. The claimant may also submit relevant.and compelling scientific
literature that warrants examination by.the Toxicologist. Mere
disagreement with agengy policy regarding causative standards is not
sufficient basis for review by.the DEEOIC Toxicologist.

A referral is unnecessary when the documentation does not relate to the diagnosed
medical condition or occupational exposure. A referral is also unnecessary when
the findings are speculative, vague, or originate from sources not readily
identified as having scientific merit (e.g., no citations or reference to a credible
scientific seurce).

Submission of the referral. If the Supervisor or other office designee grants
approval for the referral, the CE prepares a Statement of Accepted Facts (SOAF) ,
along with a set of questions relating to the issue(s) for determination. A sample
SOAFis included as Exhibit 15-1 (This is an example of a generic SOAF which
may be utilized for different types of referrals). For a toxicology referral, the CE
must include as much factual information on the SOAF that is relevant to assist
the toxicologist with his or her review. The CE prepares an e-mail to the
designated Program Specialist within the MHSU. The CE includes a copy of each
document or reference submitted in support of the claim. The CE images the
referral package into OIS.

Toxicologist Response. The DEEOIC Toxicologist undertakes an analysis of the
referral to decide if it warrants the establishment of a new health effect or a
modification to the causative thresholds applied in programmatic guidance. The
Toxicologist prepares a formal written response that describes the analysis of the
issue and offers a well-rationalized opinion that responds to each question posed
by the CE. The Toxicologist supports the outcome with references to supportive
scientific literature.
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Upon receipt of the completed Toxicologist response, the CE images the
completed response into OIS. The CE reviews the response and moves forward
with the claim based on the outcome. For cases in which the Toxicologist’s
response does not result in a newly established causal health effect, the CEs must
still consider whether the medical evidence of file is sufficient to establish
causation by way of aggravation or contribution.

5. Sources of Exposure Data. Once the CE determines the diagnosed condition 1s

potentially related to toxic substance exposure, the CE then proceeds with thedevelopment to
determine the extent of the employee’s occupational exposure to the toxin(s). The CE evaluates
the different sources of exposure data to determine the toxic substances that the employee.most
likely encountered. The CE also utilizes the different sources of evidenee.to clarify thedabor
category or job title, work locations, type of work performed, the frequency of work.activities,
and any evidence regarding direct or indirect contact with a specific toxic material. As the CE
evaluates the evidence, the CE may utilize the Exposure Worksheet (Exhibit 15-2) as a means of
organizing pertinent information. The worksheet is intended as a job aid to.assist the CE in
gathering, organizing and analyzing all the information‘needed as part of an exposure
assessment. More detailed instructions for completing the.worksheet are included in the exhibit
with the worksheet.

Version 4.2

Employment History for Claim (EE-3) 1s always the starting place for assessing
information relating to a claim. The individual completing the form indicates
when and where the employee worked, the employer, the identified position title
or activity held at that location, and a description of the work duties engaged in
for that position title. It.also provides the individual the opportunity to describe
the working conditions or exposures they believe are related to the claimed
condition.

Information from the DOE-completed EE-5 contains information regarding the
wotk history for the employee that DOE maintains in its records. Specifically, the
EE-5 lists'the dates of employment for the specified facility. The EE-5 may also
provide the locations of the employment activities if that information is known.

(D Other Employment evidence. For most DOE subcontractor employment,
DOE may not be able to verify employment via the EE-5, but may provide
other information such as clearance records, radiological monitoring
records or infirmary records.

The DAR represents the response to the CE’s request for data in possession of the
DOE. The DOE supplies the CE with any medical, employment, or exposure data
specific to the named employee. The CE uses this evidence to establish any likely
exposures the employee had to toxic substances. This evidence has very high
probative value because it is documentation from DOE dated at the time of
employment/exposure, (not documentation created years later or in conjunction
with an EEOICPA claim).
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(1)

2)

3)

(4)

Personnel Records. The DAR response may include personnel records or
job descriptions. These records will assist the CE in identifying labor
categories, dates of employment in those labor categories, and possible
work processes.

DOE site medical records. On-site medical clinics performed awhole host
of medical tests to ensure a healthy workforce and provide onsite care.
These records can provide information regarding possible. exposures and a
medical opinion regarding those exposures. They may.have information
related to buildings in which the employee was working or ac€idents that
may have occurred. For example, information about a back injury may be
relevant. While these types of injuries are not related to toxic exposures,
the description of what happened, where it happened, and the date it
happened may provide additional information useful to adjudication of the
claim. The report may provide the type of wotk the employee performed,
where and how it was performed, and when. The CEteviews the records
for any information linking the employeeto buildings, labor categories,
work processes, and correlating dates.<The records may also contain
information regarding enrollment in protection programs. The type of
protection program may provide insight into agents encountered.

Industrial Hygienewecords specific to the employee. The DAR response
may include industrial hygienemonitoring information. The CE is to
review this information and note all toxins identified in the records as
being a concern for the employee. If the employee has DOE monitoring
records, then those substances for which monitoring records identify
exposure are‘considered verified. This may occur even if the information
cannot bealidated by other program exposure sources (i.e., the SEM).
However, an I[Himay need to interpret the monitoring records to determine
the nature, frequency, and duration of that exposure. Additionally, if the
CE is unsure of the meaning of a document in the DAR, the CE may
consult with a NO IH.

Radiological & Dose records. While these records are primarily of
interest to NIOSH as part of the dose reconstruction process or to the HP,
the CE is to evaluate the records to determine if there is any information
that links the employee to job processes, buildings, and the correlating
dates.

The FWP is an ongoing effort to evaluate the effects of occupational exposures
(e.g., to beryllium, asbestos, silica) on the health of DOE workers. These records
contain employment, medical, and exposure data. If the employee participated in
the FWP, the CE is to obtain the FWP records using the procedures outlined in
Chapter 11 - Initial Development, Item 12. DOE FWP.

The OHQ is an important document because it is used to record information
supplied by an employee or a survivor concerning first-hand knowledge of the
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employee’s occupational exposure to toxic substances. An OHQ serves several
functions:

(1) Identifies the labor categories or job titles an employee held during their
employment and when these jobs were held at each claimed site.

(2) Gives the claimant an opportunity to identify any Union affiliation which
can give context to the tasks performed on site. For example, an employee
who was part of the Carpenters’ Union would have likely engaged in
carpentry duties.

3) Provides the opportunity to identify any buildingssand/or work aréas the
employee may have worked or been assigned.

(4) Allows the claimant an opportunity todescribe. the use of any personal
protective equipment and how that.équipment may have been used. This
can indicate the type of work performed and the level of safety involved.

(%) Lists any information regarding chemicals or'substances that may have
been used or encountered by the employee (when known).

Affidavits. Statements from knowledgeable co-workers/supervisors attesting to
known toxic substance®@xposures, job.descriptions or labor categories, buildings,
and/or timeframes that buildaipon and are consistent with all the other
information in the file are €considered when determining an employee’s likely
exposure.

6. Requesting the DAR. The CE reyviews the EPOD to determine if the DOE facility

accepts DAR requests through SERT. AEPOD and SERT are discussed further in Chapter 13 -
Establishing Coveted Employment.

Version 4.2

DAR Form (Exhibit 15-3). The CE completes the top portion of the form with the
employee’s name (noting any name changes), SSN, the DOE facility and
employer’s name if a contractor or subcontractor employee. The CE indicates the
types of records being requested. The CE may also submit a site-specific
exposure question that may assist with the development of the claim.

Submission of the DAR through SERT. The CE creates a PDF document that
includes the EE-1 or EE-2, EE-3, and the DAR Form. The CE uploads the
request into the SERT system and selects the appropriate DOE operations
office(s) responsible for gathering the requested documents. The CE images a
copy of the SERT request into OIS.

Response from DOE. The CE will receive notification via email when DOE has
the documents ready for download through SERT. The CE accesses the SERT,
selects the applicable documents, downloads the file to his/her computer, and
images the response into OIS.
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Upon receipt of the DAR from DOE. The CE reviews the completed DAR Form
and the accompanying documents. The CE confirms all requested documents
have been received and any questions about exposure have been adequately
answered.

No response from DOE or no records found. The CE develops exposurée by other
means of development if no response or records are found.

7. SEM. The SEM is a relational database containing data on toxic substances known'to
have been present at DOE facilities and uranium mines, mills, ore-buying stations, and during
ore transport covered under RECA. SEM identifies toxic substances that were used at the DOE
and RECA sites. SEM additionally associates these toxins to the worksprocesses; labor
categories, buildings, and incidents which relate to the toxin in some documented way. SEM
also provides information about toxic substances and the scientifically known health effects
associated with those toxic substances.

Version 4.2

SEM Data. SEM data continues to be refined asfiew, relevant and compelling
data becomes available. This data derives from documents originating from the
DOE, gathered during worker interviews, or cellected from public submission.
Since SEM is based on currently available evidence, the CE needs to be aware
that other evidence may be obtained-through DAR records or other development
that may not correlate with-the data in SEM. The CE generally weighs the
evidence obtained via.a DAR as more probative than other sources as it represents
more employee-spegcific data. SEM, on the other hand, is generalized non-
specific information that only represents potential exposures. A CE is not to
discredit evidence from the DAR or other sources because SEM does not validate
an exposure.

SEM.Data Search Categories. SEM contains several data categories to assist the
CE when assessing exposures potentially encountered by an employee. The CE

¢an use multiple filters simultaneously for best results. The following filters are

available when searching SEM:

(D Health Effect. SEM identifies the related toxic substances associated with
a selected health effect.

(2) Labor Categories. SEM identifies the toxic substances that are
associated with an employee’s labor category or an appropriate alias.
SEM identifies the processes/activities performed by that labor category
and where an employee who occupied this labor category may have been
present at the site. SEM also lists any incidents that may have involved
with the labor category.

3) Work Processes. SEM identifies the related toxic substances that are

associated with a certain work process. SEM identifies the labor
categories that may have performed the work process/activity and where
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the process/activity may have been performed. SEM also lists any
incidents that may have involved the work process/activity.

Areas/Facilities/Buildings. SEM identifies the toxic substances that may
be found in a particular area, facility, or location of a site. SEM identifies
the labor categories that may have been involved in the specified location
and the site work processes/activities that may have been performed in the
specified location. SEM also lists any incidents that may have taken place
in the specified location.

8. Using SEM in Exposure Development. The CE can find detailed instructions for SEM

functionality in the SEM Website User Reference Guide, which is available to DEEOIC claims
staff. The CE is responsible for constructing a proper SEM searchto produce a filtered output of
the toxins an employee potentially encountered during employment that are related to the
diagnosed condition. The CE searches SEM utilizing all theavailable search capabilities based
on all the available information known about an employee’s entire work history.

a. SEM considerations. In some circumstances,SSEM cansgproduce results that are
less probative if the CE does not properly utilize SEM and recognize the system
does not always provide all the mecessary evidenceé needed to evaluate a claim.
The CE will need to consider the following when utilizing SEM as a development
tool when establishing an.employee’s potential or likely exposures.

(1)

2)

)

)

©)
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Facility, Area or Building-Level searches conducted without additional
filters are to be aveided because they produce overly broad results. Use of
the SEM building filter in conjunction with other filters, however, is very
useful.

SEM only establishes that an employee was potentially exposed to a toxin
based on the filtered search criteria used, such as work process and/or
labor category. SEM cannot establish that a specific employee was
exposed to a specific toxic substance.

Level of Exposure. SEM does not provide the level of exposure an
employee encountered to a specific toxic substance.

Use of health effect aliases. SEM provides aliases that may be an
appropriate substitute for a listed health effect. Health effects may be
identified by several different names, or several diagnosed conditions may
be relevant to a particular search. Because there are so many variations or
conditions that seem similar, a substitution may not always be appropriate.
If the CE has questions regarding the use of an alias, the CE can use the
SEM Mailbox for guidance.

Causal links. SEM only provides information regarding conditions that
are scientifically known to be caused by toxic exposure. In cases
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involving aggravation, contribution, or unique medical characteristics of
an employee, SEM may not be as helpful.

SEM Mailbox. The SEM Mailbox is a valuable tool for the CE to utilize. If the
CE is uncertain about the appropriateness of the use of SEM or has any questions
regarding the information in SEM that is unclear or contradicts the evidénce in the
file, the CE 1is to seek clarification by submitting a question to the SEM Mailbox
through the DOs SEM POC. The SEM team will research the question and post
an answer on the SEM website.

(1) The CE may use the SEM Mailbox to obtain information of matters
relating to the use of SEM including: informatienson a labor category that
may not be in SEM; determining which labet category.is mostappropriate
for similar labor categories and/or the evidence is not clear which one
should be used; obtaining guidance on‘which labor profile and/or work
process to use; addressing questions regarding whether to use the
production or construction profiles; requesting guidance when information
differs between SEM and employersupplied documents or credible
affidavits; and requesting guidance regarding‘the appropriateness of a
diagnosis as a health effect alias.

(2) No PII is to be included in any SEM Mailbox inquiry.
3) The SEM Mailbox ismot used to obtain guidance on matters of policy.

(4) Information or guidance received through the SEM Mailbox that is used to
adjudicate a€laim is to be appropriately imaged into OIS for reference in
the'decision. Prior questions and answers should not be applied to current
cases with similar fact patterns without first confirming the response
applies to thetcase in question.

Construction (all sites). “Construction (all sites)” is a way to identify toxins
associated with a trade that is based on knowledge of the construction trades and
isnet DOE or DOE site-specific. The information obtained during a search of
one of the labor categories in “Construction (all sites)” represents the work
processes and exposures any employee working in a particular construction trade
would experience at any location, even outside the purview of the DOE. The CE
should use this search in the following situations.

(1) An employee worked for a subcontractor and worked in a job that is
considered a construction trade. The CE can get an idea of the
construction trades by reviewing the labor categories listed under
“Construction (all sites).” If the employee’s labor category is not listed,
the CE should search under the alias to see if the labor category is an
acceptable alias. If the CE has any question as to which search to perform,
site specific or “Construction (all sites),” the CE should seek guidance
through the SEM Mailbox as discussed in this section.
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d. Construction (prime contractor). If the employee worked for one of the prime
contractors of the site in a construction or trades position, the CE utilizes the site-
specific search. The site-specific search will include toxins for which
documentation demonstrates that worker’s additional potential exposures. The
site-specific search may also remove exposures if there is documentation that
workers at a specific site and/or in a specific trade did not perform a givén task at
one site or another. For example, different DOE sites had very differént policies
regarding which labor categories were allowed to perform welding,as part of their
duties. The site history search category is helpful in determining if an employee
worked for one of the prime contractors on site or was a subcontractot at the site.
If the employee worked at the site as both a subcontractor and employed by:the
prime contractor, the CE should combine the exposuresfrom both lists. .The
toxins appearing on both lists will likely be those to‘which the.employee had more
frequent exposure.

e. Filtering Search Results to achieve the best' SEM outcome. SEM has several data
search categories that a CE utilizes when developing toxie exposure. The
function of SEM filtering is to refine an exposure search parameter to achieve the
most relevant exposure output datapossible.. Refined SEM queries will produce
more valid and probative outputs compared to breader, expansive search
parameters. For example, exposure.data produced from a filtered search based on
health effect, labor categorys;.and work process is more compelling than a search
output based solely ondealth effect and.dabor category. SEM filters are also an
effective tool for prioritizingexposures and determining the exposures most likely
encountered. The more connections made showing a linkage between an
employee’s actual work and a specific toxin the greater the likelihood that an
exposure likely occutred.

(1) The CE conducts an analysis of the exposure based on a breakdown of
each positiontheld by an employee working at a covered facility. The
primary search filter for most claims starts with an examination of
information relating to the site, health effect, and labor category. The CE
is to utilize other filtering functions as a means to further refine the search
as a way of honing in on those toxins most closely associated with work
performed by the employee that are also linked to the diagnosed condition.
Filtering by work processes and building(s) as part of this effort is
encouraged when the facts of the case allow this level of detailed
searching. If the CE produces a list of toxins that is greater than seven (7)
based on the facts surrounding the case, utilizing the necessary filtering
functions, and recognizing any limitations of SEM, the CE should consult
with the NO IH to identify which toxins on the list of substances were
most likely to have been encountered and which would likely have the
greatest impact on the claimant’s claim, and include as many of those as is
necessary.

f. Direct Disease Linked Work Processes (DDLWP). DDLWP’s are links based on
scientific literature examining certain job processes associated with certain
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occupational diseases. The DDLWP’s allow the CE to refer cases to a physician
without IH review.

(1)

)

3)

(4)

()

The CE searches SEM as discussed above. DDLWP’s will be identified in
the “Processes/Activities performed by this labor category” and will
include red text indicating “this work process has direct diseasedinkages.”

The CE reviews the file for reasonable and compelling evidence that
indicates the employee performed one of the tasks in the DDLWP."Not all
employees in a labor category would have performed all the work
processes associated with that labor category.

If the DDLWP is identified in the facility searchsand the employee
performed the DDLWP, the CE can make afactual finding for'exposure.
Information about the work process, including the period of time that the
employee performed the work processsican serve as the 'basis to obtain a
medical opinion for causation without an IH review. For example, a
pipefitter was employed at the Y412 Plant'and is diagnosed with COPD.
The evidence confirms the employee efigaged imthe work process of “arc
weld stainless steel” duringthis.employmentfrom 1962 — 1975.

Once the CE determines that.one or more DDLWP’s are appropriate, the
CE images the SEM pages that established the link into OIS. The CE also
returns to the main menu in SEM-and selects the DDLWP’s that resulted
from the sitesspecific/or “Construction (all sites)” searches. The CE
images these pages'to document the underlying toxins and scientific
references. From the example above, the pipefitter’s underlying toxins
dueto “arc weld stainless steel” would have been stainless steel, stainless
steels-precipitation hardenable, and welding fumes.

The CE utilizes the above information in obtaining an opinion from the
treating physician. If the treating physician is not a viable option, the CE
prepares a referral to a CMC.

0. Establishing Likely Exposure. The CE must evaluate all of the evidence thoroughly to

decide the most likely toxins the employee encountered during employment. The legal standard
forexposure is that “it is at least as likely as not that the exposure to such toxic substance was
related to employment at a DOE facility.” It is not necessary for the CE to prove that an
exposure occurred beyond all reasonable doubt. The CE must demonstrate that based on the
evidence available it is reasonable to conclude that the exposure occurred and was related to the
employment at the DOE (or RECA) facility. The CE considers the following when assigning the
probative value to the different forms of evidence.

a. Employer data. Information from DOE or its contractors or subcontractors,
especially contemporaneous data relating to the employee’s work history, work
processes, and exposure data, is to be assigned the strongest weight. Therefore, it
is extremely important for the CE to analyze the evidence obtained from the DAR
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to identify any relevant records regarding the exposure and diagnosed
condition.

b. SEM data. SEM represents DEEOIC-generated exposure data that is of relatively
high value in determining potential and likely exposure. However, the outputs

generated by SEM are dependent on the accuracy of the data used in searching
SEM.

C. Expert testimony or documentation submitted by the claimant ffrom medical or
health scientists on matters of occupational exposure. Data from consultants and
other specialists hired by a claimant or their designated AR can be‘a valuable
source of information. The CE may utilize claimant-submitted information when
it represents a reasonable, well-rationalized position. Claimant- submitted
medical or science data that is overly generalized; inconsistent, or devoid of
rationalized justification is of reduced probative value. When the CE identifies
such a defect, he or she is to allow the claimant an oppottunity to rectify the
situation.

d. Affidavits completed by co-workers, supervisors or.other credible sources. The
CE accepts affidavits as being reliable when they.are consistent and make sense
with the claim as a whole.

e. Claimant-submitted exposure information. Self-reported employment and
workplace information can be very helpful in directing development on exposure.
The CE is to recognize that the information supplied by a claimant may be a
valuable resoutce for helping shape SEM searches, resolving issues involving
work history, and providing information regarding work processes. Statements
regarding work processes are considered reliable when sufficient detail or other
information 15 providedithat documents the scope and type of work performed.

f. Documenting the exposure assessment and the likely exposures. Upon
completion of the exposure assessment and considering the above evidence, the
CE finalizes the Exposure Worksheet (Exhibit 15-2), or equivalent, to document
the employee’s most likely exposures. After the CE notes any exposure
presumptions as discussed below, the CE images the completed worksheet(s) or
documentation sufficient to support the CEs exposure assessment into OIS.

g. Insufficient Evidence to establish toxic exposure. The CE utilizes available
programmatic resources and analyzes all available evidence when completing
their exposure assessment. If the CE is unable to establish any likely exposure to
a toxic substance that is associated with the diagnosed condition, the CE provides
the claimant with an opportunity to submit evidence establishing exposure.

10.  Exposure Presumptions. In some cases, certain presumptions may be made as to the
nature, frequency, and duration of a specific exposure. Presumptions are based on knowledge
and evidence obtained through industrial hygiene, knowledge of labor categories and work
processes, and environmental health and safety practices in existence. Therefore, presumptions
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are specific to certain labor categories, work processes, and/or timeframes. Since presumptions
may be updated based on new or updated scientific evidence, the currently established
presumptions are included as part of Exhibit 15-4, “Exposure and Causation Presumptions with
Development guidance for Certain Conditions.”

a. If an exposure presumption exists, the CE will apply the level of exposute
specifically identified in the guidance to the specified toxic substance as long as
all criteria have been met. If an exposure presumption exists, the toxic substance
does not need to be reviewed by the IH as the level of exposurefis assumed. "\An
IH opinion is required if additional probative or substantial evidenceds obtained
that may suggest a higher level than what is presumed. The TH assesses thelevel
of exposure based on the evidence presented. If the IHprovides an opinion
establishing a level of exposure above that provided by the guidance; the level of
exposures applies to that specific claim.

11.  IH Review. IH’s are experts in assessing available’employment; labor category, work
process or other occupational data. The IH utilizes his/her expertise and knowledge in arriving at
a well-rationalized, unbiased opinion on the nature, frequency, and duration of an employee’s
toxic exposure. As such, an IH opinion on exposutre holds significafit probative value.

a. Functions of the IH in exposure analysis:

(1) The IH’s role is'to provide expertopinion regarding an employee’s
exposure asdt relatesto nature, frequency, and duration based on
assessment of the evidence presented.

(2) ThedH may.also assist the CE in making determinations regarding likely
exposurewhen the evidence is unclear or inconsistent. This may include
issues with routes of exposure (e.g., whether a toxic substance would have
been encountéred through inhalation, skin contact, skin absorption, or
ingestion). This may also include issues with claimed exposures where
the evidence is insufficient to suggest the possibility or the evidence is not
consistent. For example, an IH can confirm whether or not a toxic
substance was encountered in a certain labor category or during a certain
work process. This can be accomplished by phone, email, or through
formal referral if deemed appropriate by the NO IH. The CE then
documents both the inquiry and the response in the case file.

3) The IH may also evaluate and interpret IH monitoring data such as
personal or area industrial hygiene monitoring data provided through DAR
records or submitted by the claimant.

b. IH referral. When the CE identifies a case that requires an IH assessment of
nature, frequency, and duration or other exposure issue that requires a formal IH
review, the CE prepares an IH referral package for approval by the Supervisor or
other office designee. The IH referral package is to include the following.
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(1) IH Referral Form. The CE completes the IH Referral Form (Exhibit 15-5)
and identifies the specific question(s) being posed to the IH based on the
analysis and likely exposures an employee may have encountered. The
CE will follow the instructions included with the TH Referral Form and
submit the necessary documents.

IH referral insufficient. Upon review of the IH referral by the MHSU, if the
referral is found deficient and warrants additional review or development; the
referral is returned to the CE for additional action.

IH assessment and opinion. The IH reviews the issue framed by the CE and
determines whether more information from the case fileds.;required to answer the
question, or if the entire case file is needed. This isaeserved for the most complex
cases and is at the discretion of the IH. The IH role is to anticipate, recognize,
and evaluate hazardous conditions in occupational environments, and to opine
based upon his/her specialized knowledge.«<The IH strives to@nswer the question
based upon the information outlined by.the CE.

During the evaluation of the CE’sdH referral, DEEOIC IH (federal or contractor)
staff may determine if it is necessary to obtain clafification from a claimant
regarding the circumstance of an employee’s work that brought the employee into
contact with a particular texic substance. This could include clarifying the
employee’s specific occupational roles.and responsibilities; proximity to work
processes or particular materials; frequency of activity occurrence; knowledge of
work with particular materials; or elarifying information provided in referral case
evidence. Under this circumstance, the IH will email the designated federal IH
Team Lead@advising'of the need for clarifying information and requesting a
telephone call with the claimant. Within the email the IH will identify the claim
file number, explain the‘specific information requested and the justification for
the‘request.. Uponreview, the federal IH Team Lead will then coordinate with the
assigned CE to have a telephone call with the claimant and a federal IH staff
personto address the request for information. Upon completion of the call, in
additionito the usual ECS call summary, the CE will prepare a Memo to File
deseribing the outcome of additional development, including a detailed narrative
of any conversation held with the claimant. Once complete, the CE will forward
the memo to the requesting IH for consideration in preparation of the IH referral
response.

(1) IH Memorandum. The IH renders an expert opinion in the form of a
memorandum that addresses the issue as specifically as possible. The IH’s
reply addresses the specific question(s) posed by the CE in the [H
Referral. The IH is to employ his or her subject matter expertise to make
reasonable findings regarding exposure based upon the unique features of
the case under review. The IH is to consider any information obtained
from the claimant in a verbal exchange that occurred because the TH
requested clarification.
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Exposure levels used by the IH. DEEOIC IH staff broadly separate exposures
into those which were significant and those which were incidental. Significant
exposures are further categorized as low, medium and high. Examples of these
categorizations are provided here.

(1)

)

)

(4)

Significant, High. A Pipefitter working in the 1960s would have likely
had high level of daily exposures to asbestos.

Significant, Moderate. A Machinist working in the 1970s would have
likely had moderate level exposures to mineral oil (pérhaps on a daily
basis).

Significant, Low. A maintenance worker inihe early 1980s may have had
occasional (i.e., weekly or perhaps monthly) low level exposures to
asbestos (based upon work assignments).

Incidental Exposure. This can also be characterized as exposures
occurring “in passing only.” Incidental exposure is exposure that is not
significant, even at a low level:» An example©f incidental exposure would
be if you went to pump your own gas for 10 minutes. Your exposure to
gasoline vapors would be incidental (occurring in passing only) while the
gas station attendant,working a full 8-hour shift for 40 hours, would have a
considerably different profile/(significant exposures, low, moderate or
high, depending on other factors).

Similarly, if you were a clerk at a DOE facility who had to drop off a work
order in an area where vehicle repair work was taking place, you may be
incidentally exposed to diesel engine exhaust. However, the full-time
workers in that maintenance shop are clearly at risk of being significantly
exposed.

Upon.réceipt of the completed IH response, the CE images the response into OIS.
The CE reviews the response and moves forward with the claim based on the
outcome.

12. Radiation Exposure and NO HP Review. Radiation is a toxic substance under Part E.

Dose reconstruction analysis performed by the NIOSH or the expertise of the HP may be
neeessary in the development of exposure and causation for a Part E claim.

a.
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Cancerous conditions. The effect of radiation in establishing a diagnosed cancer,
as a covered Part E illness, requires the application of the PoC calculation derived
from a NIOSH dose reconstruction.

(1)

The CE will develop other non-radioactive toxic exposures while waiting
for the dose reconstruction. If this development results in a positive
outcome, the CE will accept the cancer claim under Part E without waiting
for the dose reconstruction.
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2)

If the claim does not result in a positive outcome and the dose
reconstruction has not been received, the CE completes a memo to file.
The memo explains toxic development is complete but a decision cannot
be issued until the dose reconstruction has been received so radiation
exposure can be considered when issuing the decision. Ifthe case
involves multiple claimed conditions, the memo is not completed until all
toxic development has been completed for all open conditions. This is
important since the memo signifies no other development is required and
no affirmative decisions can be issued based on the currént evidence:
Therefore, this memo is approved by the Supervisor.or other office
designee to confirm its appropriateness in the claim. The €F images the
memo into OIS.

b. Non-cancerous conditions linked to radiation exposure will not undergo the dose
reconstruction process by NIOSH, but will neéd a review by the NO HP if there is

a medical or scientifically-based link between the condition and radiation

exposure.

(1) Submission of HP referral«If the Supervisor©r other office designee
grants approval for the referral, the CE prepares a SOAF along with a set
of questions relating to the issue(s) for determination. The CE prepares an
e-mail to the designated Program Specialist within the MHSU. The CE
also includes a€opy of any radiation exposure records available. The CE
images the referral package into OIS.

(2) HP response. The Program Specialist assigns the question to the HP. The
HP prepares@ formal written response that describes the review and offers
a well-rationalized opinion regarding causation.

(3) Upon receiptof the completed HP response, the CE images the response
into OIS. The CE reviews the response and moves forward with the claim
based on the outcome.

13. . Establishing Causation. Causation is a medical determination that a qualified physician

must make regarding whether or not a condition is related to covered employment and
exposure to a toxic substance. The standard for establishing causation is “it is at least as
likely asnot that exposure to a toxic substance at a DOE facility was a significant factor
1 aggravating, contributing to, or causing the illness.” The CE considers the following
when reviewing evidence and developing causation.
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Part B acceptance. Causation under Part E may be established by an acceptance
under Part B. Based on this acceptance, exposure and causation are presumed to
already exist. However, the claim must also meet the employment and/or
survivor-related eligibility requirements when applicable.

Physician’s opinion. Unless specified in other programmatic guidance, such as
the presumptions listed in the appendix of this chapter, DEEOIC requires a
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medical opinion on causation from a qualified physician. A claimant may choose
to have his or her physician opine on the causal relationship between an exposure
to a toxic substance and a diagnosed medical condition. Absent a physician
chosen by the claimant to offer an opinion on causation, the CE may utilize the
services of a CMC. A causation opinion presented from a qualified physician,
including a CMC, must be well rationalized for a CE to accept as the basis for
claim adjudication. As is explained in Chapter 16 - Developing and Weighing
Medical Evidence a “rationalized” opinion means that the statement of the
physician is supported by an explanation of how his or her conglusions are
reached, including reference to appropriate medical health sc¢ience litérature.
Under Part E, a physician may opine on topics for which DEEOIC has not made a
finding of a link between exposure and disease, but in.seepining a physician must
communicate his or her understanding of the different factors considered that
justify a particular opinion regarding causation, iicluding providing a scientific
basis upon which to base such an opinion. Specifically, a well-rationalized
causation opinion from a qualified physician is one that communicates an
accurate understanding of an employee’s toxic substance exposure; discusses an
employee’s medical history and pertinent diaghostic evidence; and applies
reasonable medical judgement infermed by relevantscreditable medical health
science information, as to how the exposure(s) atdeast as likely as not
significantly contributed to, caused or aggravated the employee’s claimed
condition. Conversely, a physician’s opinion that relies on inaccurate factual
findings, especially speculative exposures not supported by the evidence, or
opinions that are formed independent of any creditable, substantive medical
health science data cannot'be considered well-rationalized. The mere presentation
of a positive causation opinion from a physician, without any well-rationalized
justification, or one.that is based upon speculative exposures is not sufficient for
establishing a compensable Part E claim.

(D In'these situations, the CE is to provide the physician with any
employment or scientific evidence that DEEOIC has obtained to establish
an accurate factual presentation of exposure; including exposure analysis
worksheets, affirmative SEM search outputs, epidemiological data, or IH
assessments.

Causation presumptions and development for certain conditions. Certain
conditions are associated with certain toxic substances. These links may involve
certain labor categories, work processes, timeframes, and/or latency periods.
Exhibit 15-4 includes both exposure presumptions, as mentioned earlier, and
causation presumptions. This Exhibit incorporates prior DEEOIC guidance from
the PM, Bulletins and Circulars which have been amalgamated and summarized
into Exhibit 15-4. It is anticipated that this exhibit will be updated as new
guidance is developed.

(1) Causation Presumptions. A physician’s opinion is not necessary for all
identified conditions. The CE reviews the evidence of file against the
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specific criteria listed for the specified condition. If the case meets each
criterion, the CE may accept the claim.

(2) Development for certain conditions. The Exhibit also assists the CE with
causation development and guides the CE on possible circumstances:that
may result in a positive outcome. A physician’s opinion may still be
necessary. The guidance in the Exhibit does not represent the'only
scenarios that may exist to accept a claim. The CE may aceept a elaim
that presents with other fact patterns for the conditions and/or exposures
listed.

d. Insufficient evidence to support claim. If the CE is unable.to establish causation,
the CE provides the claimant with an opportunity to‘submit additional‘evidence.

e. Survivorship Part E cases. For Part E cases innwhichithe employee is deceased,
guidance is provided in Chapter 20 - Establishing Survivorship.

14.  Before Issuing RD and FD. Since changes to SEM can happemat any time, a new SEM
search is to be conducted before the RD is released torensure that ne substantive changes have
occurred. The CE is to image the new search results into. OIS to€learly document that a new
review took place. The FAB reviewer also completes a new. SEM search before issuing the FD
and bronzes the results into OIS.
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CHAPTER 16 - DEVELOPING AND WEIGHING MEDICAL EVIDENCE

1. Purpose and Scope. Proper development and weighing of medical evidence is essential

to the sound adjudication of claims for benefits and to the comprehensive management of
EEOICPA claims. This chapter discusses the function of a CE in developing and evaluating
medical evidence and weighing conflicting medical opinions.

2. Sources of Medical Evidence. Most medical reports come from one of these sources:

a.

Claimant's health care provider, which includes the attending physician,
consulting experts, and medical facilities. The CE may consider treatment
records from a clinic operated at an employing facility.assmedical evidence.

The DOE Medical Monitoring Programs, administered by certain DOE facilities,
maintain medical examination records and exposure data on their employees. For
example, the DOE FWP began in 1996 andfunctions to evaluate the effect of the
DOE's past operations on the health of former workers at DOE facilities, and to
offer medical screening to former workers.

ORISE administers the beryllium screening program by providing beryllium-
related testing at locations across the«€ountry. ORISE offers extensive testing for
CBD and medical monitozing to individuals testing positive for beryllium
sensitivity.

CMC. Furnishes medical.opinions, guidance, and advice based upon review of
the case file. Moreover, the physician provides independent and rationalized
responses to CE questions regarding various medical issues that may arise during
case adjudication; such as.causation, impairment, wage-loss, or medical necessity
of care:

Second Opinion Physicians are physicians contracted by the DEEOIC to provide
a narrative report describing the findings from physical examination of a patient
and review of diagnostic testing or other medical records.

Referee Specialists are physicians of an appropriate specialty, chosen randomly,
to examine the employee or a case file and furnish a rationalized medical opinion,
to resolve a conflict of medical opinion in a case between the employee’s
physician and a CMC, Second Opinion Physician, or other medical specialist.

3. Types of Medical Evidence. Medical evidence in EEOICPA cases consists of the

following major categories:

a.
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Treatment records are the most prevalent form of medical evidence. They consist
of any record made during the evaluation, diagnosis and treatment of a patient by
his or her health care providers. They include:
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(1)

)

G)

4

Attending physician records (e.g., chart notes, reports, etc.) which include
records from medical consultants assisting the attending physician.

Records of physicians consulted by the patient for an independent medical
opinion.

Evidence of diagnostic testing (e.g., X-ray films, electrocardiogram (EKG)
tracing, etc.) and the reports of medical providers interpreting the tests.
For the purposes of interpreting tests, medical providers‘include
physicians as defined in Section 30.5(ee) of the regulations.

Treatment records from hospitals, hospices, in-home health or residential
health care facilities.

Medical evaluations may occur for a variety of reasons other than to further the
diagnosis and treatment of the patient. The‘purpose of the examination
distinguishes medical evaluations from treatmentrecords. Medical evaluations
include:

(1)

)

)

(4)

Evidence from the DOE’s FWP (e.g., former worker screening records,
pre-employment physicals, tefmination physicals, etc.)

Examinations réquired undersstate or federal compensation programs [e.g.,
evaluations for SWC) claims, Social Security disability examination,
Veterans’ Administration (VA) programs, etc.|

Medical repotts or opinions obtained for litigation under state or federal
rules of evidence.

Reports produced in response to a DEEOIC referral to a CMC, Second
Opinion physician, or Referee Specialist.

Other types of evidence include:

(1)

)

3)

4

Cancer Registry records may be used in some cases to establish a
diagnosis of cancer and date of diagnosis.

Death certificates which contain information about the cause of death or
date of diagnosis. (See Section 7 of this chapter for additional information
regarding death certificates.)

Secondary evidence relied upon by a physician in forming an opinion. For
example, a doctor may rely upon the information provided by a medical
specialist in determining the cause of an illness.

Affidavits containing facts based on the knowledge of the affiant
regarding the date of diagnosis.
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4. Contents of a Medical Report. The value of findings and conclusions contained in medical

records varies.
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Treatment Records.

(1)

A doctor’s report of examination usually contains a description of
subjective complaints, objective findings, assessment, and a plan for
follow up or treatment. The Subjective, Objective, Assessment and Plan
format is often shown in the medical records by the letters S, O, A'and P,
Even where the “SOAP” abbreviation is not used, the recordsiend to
follow this pattern.

(a)

(b)

(©)

The subjective section records information obtained from the
patient. It generally contains infofmation about why he or she is
seeking treatment, complaints,dnedical history and current
treatment. A subjective section might state, for example, “Patient
comes in today to have us look at@ lump on his neck that has
gotten larger over the last month.”

The objective section records the physician’s findings based on his
or her observation, examination and testing. An objective section
might stategfor example, “The patient’s breathing is labored and
his X-ray shows a spot.endhis left lung.” The three general classes
of objective findings are:

(1) Laberatory findings such as complete blood count (CBC),
tissue biopsy, bone marrow smear or biopsy, BeLPT, etc.

(11) Diagnostic procedures such as X-rays, ultrasound,
computerized axial tomography (CAT) scans, magnetic
resonance imaging (MRI), electromyelogram (EMG) and
similar techniques of visualizing or recording physiological
conditions. Some objective tests are subject to greater
interpretation by the physician.

(iii))  Physical findings that are noted by the physician’s visual
inspection, palpation and manipulation of the body. They
include description of demeanor, readings of temperature or
pulse, description of respiration, observation of affect, etc.

The assessment section contains the physician’s opinions,
suspicions and diagnoses. In most cases, the value of a medical
report is determined by the quality and detail of the narrative
describing the physician’s assessment. The scope of the
assessment will vary with the type of medical condition and its
complexity.
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)

3)

The assessment section may contain statements such as, “The
pathology report was reviewed and showed the presence of small
cell carcinoma of the lung.” or “Based on the patient’s rest tremor,
balance problems and rigidity of muscles, he has Parkinson’s
disease.”

(d) The plan section describes the treatment plan and prognosis. The
physician may, for example, prescribe medication,sefer the patient
to a specialist, or suggest additional testing.

Reports of tests and procedures should contain the employée’s name, date
of the test, the objective data obtained, and the signature of the person
responsible for conducting the test or procedure. Where appropriate,
reports should include a physician’s interpretation of laboratory tests or
diagnostic procedures.

Tests for which interpretation issiecessary include, but are not limited to,
pathology reports, BeLPT, X-rays, MRI, CAT seans, Pulmonary Function
Tests (PFT), Minnesota Multiphasic Personality Inventories (MMPIs), and
the Beck Depression Inyentory. In cases where the physician offers
insufficient interpretation of medical evidence, the CE must seek
clarification either.from the source of the report, or a CMC referral, as
appropriate. The CE 1s not terintetpret test results, as that is a medical
judgment tobe madeby a medical professional.

Hospital, hospice and clinic records will contain the same type of
physicians’ récords and diagnostic testing as outlined above. Also, the CE
should review the admission summary, surgery reports, nursing notes, the
discharge summary, autopsy reports, etc.

Medical Evaluations. Generally, medical evaluation reports contain the following
types.of information:

()

2)

3)

Anvexplanation as to why the physician is conducting an examination of
the patient. The report may state, for example, “Mr. Smith is referred by
the DOL for an independent medical evaluation regarding his claim for
asbestosis.”

A description of the information the physician has reviewed and relied
upon in reaching his or her conclusions. This often includes a discussion
of the course of treatment, which describes past treatment undergone by
the patient, and the physician’s recommendation for present and future
care. References to studies and other medical or scientific data that
supports the analysis may also be included.

A description of any examination and tests performed during the
evaluation.
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(4) The opinion(s) of the evaluating physician with an explanation of the
rationale supporting his or her conclusion.

C. DEEOIC Referrals. The CMC, Second Opinion physician, or Referee Specialist
reports should contain the same general information as any other medical
assessment. In addition, the report should contain a well-reasoned respense to
questions presented by the CE, including a summary of the evidence@and medical
references used.

5. Developing Medical Evidence. Although it is ultimately the responsibility of the
claimant to submit medical evidence in support of his or her claim, the CE 1is to assist the
claimant in collecting evidence necessary to establish a compensable medical illness. This
includes communicating with the claimant to explain deficiencies ifi case evidence, réquesting
supportive documentation, and allowing reasonable time for the‘claimant to provide a response.
The CE also assists by taking affirmative action to obtain medical evidence through
communications with treating physicians and/or other medical providers. Assistance can also be
achieved with the use of Program resources to obtain clarifyingnedical evidence including the
use of a CMC, Second Opinion physician, or Referee Specialist. The development of medical
evidence is performed in various aspects of case.adjudication: to establish diagnosis, to establish
causation, to determine a percentage of impairment in impairment claims, to establish a causal
relationship between a covered illness and wage-loss, and to resolve inconsistencies and conflicts
in medical opinions.

a. Physicians and chirgpractors¢ Medical evidence must be from a physician. The
definition of a physician includes surgeons, podiatrists, dentists, clinical
psychologistsypsychiatrists, occupational medicine practitioners, optometrists,
and osteopathic practitioners within the scope of their practice as defined by state
law. Chiropractofs may only be considered physicians in EEOICPA cases for
treatment.of manual manipulation of the spine to correct a subluxation that is
demonstrated to exist by X-ray (usually relevant only in consequential injuries.)
Howevery chiropractic care may be authorized as treatment for an accepted
condition. Any such treatment must be prescribed by the authorized treating
physician, and the physician must provide rationale as to how the treatment in
question relates to the covered condition.

(1) Establishment of a diagnosis requires that a physician interpret available
clinical and diagnostic evidence to identify a disease or disorder.
Alternatively, signs and symptoms are abnormalities that a physician may
use to form a judgment of medical diagnosis. A claimed illness filed by a
claimant that medical evidence establishes as a finding, sign or symptom
is not necessarily a diagnosed condition. In those instances where unclear
evidence exists whether the CE should categorize the claimed condition as
a medical diagnosis or not, the CE is to seek clarification from the
claimant’s physician or a CMC.

b. Deficient Evidence. During adjudication of a claim, there are many topics that
require evaluation of medical evidence including: medical diagnosis,
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interpretation of diagnostic evidence, causal relationship between illness and
occupational toxic substance exposure, permanent partial impairment, effect of
illness on historical wages, and medical necessity of care or other service needs.
In each of these matters, legal, regulatory, or procedural guidance exists through
on-line Programmatic resources (Bulletins, Circulars, EEOICPA Regulations;
etc.) to instruct the CE on evaluating the sufficiency of evidence submitted in
support of a claim. The CE is to adhere to these guidelines and to direct
development in a manner that will best overcome evidence omissions or
deficiencies.

Telephone Requests. In many situations, a minor deficiency innmedical evidence
can be easily overcome with a telephone call to the physieian’s office tofequest
specific documents. If, however, a phone call doesfiot produce an immediate
result (i.e., a fax of the required documentation) the CE should send a written
request. If the physician’s office indicates thatithe medical evidence will be
mailed, the CE will follow-up with written«€orrespondence memorializing the
telephone call and noting the specific documentsthat are being requested.

(1) The CE must document the'eall-in ECS.

(2) Statements made by the physi€ian over the telephone do not constitute
valid medical evidence.

Written Requests. The CE may decide that the best method of collecting the
evidence is to submitawritten inquiry directly to the physician (with a copy to
the claimant).<However, the CE has the authority to submit written requests for
information'to any possible source that may reasonably be able to provide a
substantive response to a need for medical documentation. A written request for
informatien 1S to communicate the identified defect, in a clear and concise
fashion, and the various options available for presenting information or
documentation that will best overcome the defect.

(1) If records are requested from a treating physician or other sources, the
Form EE-1/EE-2 submitted by the claimant serves as a medical release to
obtain the requested medical information.

(2) If a reply is not received within 30 days or the response does not resolve
the deficiency, the CE considers other options for obtaining the required
medical evidence (e.g., a CMC referral, cancer registry or death
certificate). Reasonable time extensions may be granted by the CE. It
may be helpful to initiate telephone contact with the recipient to gauge the
likelihood for response, or to respond to questions or other concerns.

Unavailable Medical Records. If the CE obtains information that pertinent
medical records have been destroyed or are otherwise unavailable, the CE should
attempt to obtain from the physician written confirmation which contains the
following information:
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(1) An affirmation that the physician treated the employee for the claimed
condition(s).
(2) A statement that the requested medical records are no longer available.
3) A discussion that includes the diagnosis and date of diagnosis.
4) The physician’s signature and the date signed.
6. Weighing Medical Evidence. When the CE receives medical evidence fromdmore than

one source, he or she must evaluate the relative value, or merit, of each piece of medical
evidence. This is particularly important in cases where there is a conflict;between the medical
evidence received from a CMC and a treating physician. A thorough understanding of how to
weigh medical evidence will assist the CE in determining whenand how further medical
development should be undertaken. The CE should also understand how to assign weight to the
medical evidence received.

a. How to Evaluate Evidence. In evaluating theerits ofmedical reports, the CE
evaluates the probative value of the't€port and.assigns greater value to:

(1)

@)

3)
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An opinion based on complete factual and medical information over an
opinion based on ineemplete, subjective or inaccurate information.
Generally, a physician who has physically examined a patient, is
knowledgeable of his‘or her medical history, and has based the opinion on
an accurate factualasis, has weight over a physician conducting a file
reviewd For example, a physician who opines that his patient’s lung
cancer is related to exposure to diesel engine exhaust has less probative
valueiif the opinion demonstrates no knowledge of the frequency or levels
of exposure to diesel engine exhaust.

An opinion based on a definitive test(s) and includes the physician’s
findings. Some medical conditions can be established by objective testing.
A positive pathology report from a physician is sufficient evidence of the
diagnosis of cancer. However, a physician’s opinion that a patient has
cancer is of little probative value if the pathology report shows no
malignancy. A physician’s report of a positive BeLPT or lung lavage cells
showing abnormal findings is sufficient evidence of the diagnosis of
beryllium sensitivity.

It is important for the CE to undertake appropriate steps to work with a
treating physician in the collection of evidence, before referring the case to
a CMC.

A well-rationalized opinion over one that is unsupported by affirmative
evidence. The term “rationalized” means that the statements of the
physician are supported by an explanation of how his or her conclusions
are reached, including appropriate citations or studies. An opinion that is
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well-rationalized provides a convincing argument for a stated conclusion
that is supported by the physician’s reasonably justified analysis of
relevant evidence. For example, an opinion which is supported by the
interpretation of diagnostic evidence and relevant medical or scientific
literature is well-rationalized. Conversely, an opinion which states.a
conclusion without explaining the interpretation of evidence andreasoning
that led to the conclusion is not well-rationalized.

(4) The opinion of an expert over the opinion of a general ptactitioner or.an
expert in an unrelated field. For example, if a general practitioner has a
patient with rest tremors, balance problems, and muscle rigidity, a
diagnosis of alcohol abuse with dehydration maysseem reasonable.
However, if a conflicting report is received from a Board-Cettified
neurologist diagnosing Parkinson’s disease based on the same symptoms,
it would carry greater weight because.aneurologist is an expert on
neurological disorders. This is particularly true for an‘illness like
Parkinson’s disease that cannot be confirmed by an objective laboratory
test. Conclusive statements of an expett without,any underlying
justification, other than affifmation of the physician’s expertise, are not to
be viewed as carrying significant probative value.

(5)  Anunequivocal opinion over one that is vague or speculative. A
physician offering a clear, unequivocal opinion on a medical matter is to
be viewed ag'more probative compared to an opinion that waivers or
hesitates in its preséntation or, contains vague and speculative language.
An opinion which eontains verbiage such as “possibly could have” or
“may have béen” or provides a guess or estimation indicates speculation
on the part of the physician.

7. Using Death Certificate to.Establish Diagnosis. Prior to considering the use of a death

certificate to establish a diagnosis, the following actions must be undertaken:

Version 4.2

Claimant Advised. The CE must advise the claimant, in writing, of the medical
evidence necessary to establish a diagnosis and grant him or her the opportunity
to submit available medical records (See Chapter 11.6, Advising the Claimant of
Deficient Evidence). The letter sent to the claimant is to include a statement
describing the need to obtain medical evidence of a diagnosed condition. Medical
evidence with the potential to identify a diagnosed illness include any hospital
admission/discharge reports or reports describing an illness; inconclusive
diagnostic testing results, or other medical records alluding to the existence of a
potential illness. The function of this development is to ensure that the CE
receives all available medical records for consideration.

Diagnosis listed on death certificate. Once development is completed and it is
unlikely any other affirmative medical evidence is available for review, a CE may
use a death certificate acknowledged by a physician or recognized by a state
medical authority to establish a diagnosed illness.
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Nothing in this section should be interpreted as limiting the use of a death
certificate for other purposes, such as evidence of the cause of death under Part E.

8. Using Affidavits to Establish Date of Diagnosis. While an affidavit cannot be used to
establish a medical diagnosis, it can be used to establish a date of diagnosis after the CE has
made a reasonable effort to establish the date of diagnosis from the medical records. CE actions
should include the following:

a. Advice to Claimant. The claimant must be advised, in writing,that medical
evidence (i.e., pathology report, autopsy report, physician’sseports) should be
submitted to establish a date of diagnosis.

b. Additional Medical Development. If the claimant and the CE cannot.obtain
medical evidence to establish the date of diagnosis, the CE must notify the
claimant of the need to submit copies of affidayits from those in a position to
know the former worker’s condition during'the illness. For example, a home
health nurse or relative who provided cate to the€mployee may provide an
affidavit.

c. Death Certificate. If reliable affidavits are not reeeived, then the CE may use the
date of diagnosis (if shown) or date of death from the death certificate. The CE
should not guess at a diagnesis date based on a death certificate’s “approximate
interval between onsetand death” as/the-date of onset is not necessarily the date

of diagnosis.

d. Medical Review. If an affidavit reveals evidence of a medical condition, but no
physician’sidiagnosi$is contained in the file, the case may be forwarded to a
CMC for review.and confirmation of a diagnosis.

9. Reviews by a CMC. DEEOIC uses the services of a contractor to coordinate referrals of
cases to qualified medical specialists. A CMC is a contracted physician who conducts a review
of case recofds to render opinions on medical questions. Medical opinions from a CMC are
essential to the resolution of claims due to ambiguous causation, lack of medical evidence,
unique exposures or othermedical questions. The function of a CMC is to provide clarity to
claims situations in the absence of pertinent or relevant medical evidence from other sources that
support the.claim. The function of a CMC is not to validate probative input by the claimant’s
chosen treating physician. The description of appropriate reasons for CMC referral includes the
following:

a. Diagnosis. Clarification and confirmation of diagnosis.

b. Causation. Assessment of exposure and medical documentation for the purpose
of rendering an opinion on causation.

C. Impairment. Percentage of permanent impairment to the whole person as a result
of an accepted illness or illnesses.
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h.

Onset Date. Onset and period of illness relating to reported wage-loss.

Consequential Injuries. Determination of consequential illness/injury due to
accepted illness or treatment of that illness.

Treatment. Medical necessity of medical care, DME or home/auto modification.

Clarification. Interpretation of medical reports, test results or other medical
evidence.

Conflict. Resolve conflict of medical opinions.

10. Deciding on Need for a CMC Referral. The decision to refér a case to.a CMC for review

is at the discretion of the assigned CE. An obvious defect in case evidence must exist, including
the absence of affirmative medical evidence or other diagnostic evidence, for which a medical
opinion is necessary. A CMC referral may also be necessary for review,of impairment or wage-
loss issues. The CE should not view a medical referral@as an automatic requirement for each
claim, but an option available in situations where no otherireasonable option exists to obtain a
resolution to an outstanding medical question.

a.

Version 4.2

Review Not Necessary. The following arc examples of when a CMC referral may
not be necessary:

(1) The CE determines that other action, such as requesting additional records
from the claimant or treating physician, may be more appropriate. In most
cases, the CE does not need to refer a claim to a CMC when a treating
physician has provided a substantive, well-rationalized opinion in
response t0 a claim question. Moreover, the CE should view the existence
of a treating physician as the primary source of medical evidence before
consideration‘of a CMC referral. Accordingly, the CE should typically
give the treating physician the first opportunity to review medical
evidence from the file, such as a SOAF and other documents, for the
purpose of responding to claim questions. If the treating physician does
notprovide substantive responses to claim questions, the CE may consider
the claim in posture for a CMC review.

(2) The claim evidence renders a CMC opinion unnecessary, such as instances
where a presumption of causation exists, or the circumstances of case
development does not necessitate a medical opinion, such as when there is
no evidence of exposure to a toxic substance or no plausible scientific
association between a toxin and a diagnosed illness.

Appropriateness of Review. The following are some examples of when a CMC
referral may be required:

(1) The CE is unable to conclude whether pre-1993 medical evidence is
sufficient to diagnose CBD.
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(2) Medical tests are submitted which do not provide clear diagnosis or
interpretation (e.g., a BeLPT that does not clearly state that the test is
positive or negative).

3) It is unclear whether a medical condition, unlisted on a death certificate,
was a significant factor in causing, contributing to or aggravating an
employee's death. For example, an employee dies of a heart condition, but
the covered condition is asbestosis.

4) It is unclear whether the confirmed exposure to a toxic substance is linked
to the illness claimed by the employee.

(%) A treating physician has offered a speculative, or vague opinien, or one
that is not substantiated by reasonable medical rationale, and the CE has
undertaken reasonable steps identifying the defects to the physician, but he
or she has not responded or responded unsatisfactorily.

11.  Referral to CMC. It is ultimately the responsibility. of the jurisdictional DO to ensure that
all the necessary components of a CMC referral aré prepared accurately, the content of the
referral is appropriate and specific to the issueinder determination, and sufficient factual
documentation is prepared to allow the CMC a clearunderstanding of the medical question(s) to
be addressed. When guidance requires that.email communication be prepared, a copy of the
email is scanned/bronzed into the case'file 1n OIS.

Interactions between DEEOIC staff and the CMC contractor occur through a secure internet
portal, referred to as the Client Portal. ‘All DEEOIC staff are to reference the “Client Portal User
Guide” for additional information about using the Client Portal and referring cases to CMCs.
Coordination of information between DEEOIC staff and the CMC contractor, including
transmission of referral packages, is the responsibility of designated staff (i.e., CA). The CE,
however, initiatesithe CMC referralprocess.

a. Preparation of referral email. The CE sends an email to the Medical Scheduler
indicating that a CMC review is required, and requesting referral to the CMC
contractor.» The body of the email should contain:

(1) Claimant name.

(2) Claim number.

3) Type of review requested.

(4) Medical Specialty requested. The “Client Portal User Guide” contains a
list of medical specialty types available for claims review. It is crucial that
the CE selects the most appropriate preferred medical specialty to perform

the review. The CE considers the following in determining the preferred
medical specialty.
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(a) Causation questions are best handled by occupational medicine
specialists. Occupational medicine specialists can also evaluate
the diagnosis and treatment of occupational lung conditions; such
as asbestosis, silicosis, CBD, pneumoconiosis, and COPD.

(b) Diagnosis or treatment questions are best handled by medical
specialists for the condition or procedure under evaluation.
Selecting generalist/internal medicine/family practiee is
appropriate if the condition involves a medical specialty not listed
in the”’Client Portal User Guide.”

(c) Impairment questions are best performedsby.specialists with
experience in treating the particular ergan system affected by the
accepted work-related illness.

Scanning. The CE creates an electronic image of the following items as a single
PDF file, and attaches the file to the refetral email.” A copy of the completed
SOAF is to be scanned/bronzed to the casefile in OIS,

(1)

A SOAF is a narrative summary of the factual framework of the case
record. The SOAF logically.conveys factual findings that have been
decided by the CE.upon examination of the case record, or application of
Programmatic résources, suchiasithe SEM. The CE makes factual
findings derived from a reasonable interpretation of evidence contained in
the case record, and not from undocumented sources.

Factual findings presented in the SOAF are to be clearly stated. Simple
words and difect statements reduce the potential for ambiguity or
misinterpretation. . The CE is to avoid using legal terms and Program
jargon. Moreover, the CE must ensure that factual findings are presented
in a logical order, and grouped chronologically within subject-specific
sections relating to medical, employment, exposure, etc. The SOAF is to
include the following information:

(a) Identifying demographics, including the employee’s name, case
file number and relevant personal information (e.g., employee’s
date of birth, date of employee’s death, etc.).

(b) Description of any accepted conditions or other diagnosed medical
conditions. Medical information in the case file that is not relevant
to the referral need not be reiterated in the SOAF.

(c) Detailed description of the employee’s employment history. This
includes information about where the employee worked, dates of
employment, and his or her job title and duties, if relevant to the
referral. The CE will review Form EE-3 to assess the employee’s
claimed employment; however, in preparing the SOAF, the CE
should only include employment that has been verified by the
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DEEOIC and determined to be covered employment (See Chapter
13 - Establishing Covered Employment).

The CE refers to the OHQ for more detailed descriptions of work
processes and must be diligent to identify all relevant employment
data that has been determined to be factually establishedfrom the
case evidence. This is particularly true in referral situations
involving causation, as there is a need to clearly understand job
descriptions, duties performed, working conditiens, etc.

(d) For causation determinations, identification of the eccupational
toxic substance exposures encountered bysthe employee. .The CE
makes findings of toxic substance exposure based on a‘careful
analysis of case evidence, and reference to Program resources such
as researching the SEM, or seeking guidance from the IH or TOX
when appropriate (See Chapter 15 - Establishing Toxic Substance
Exposure and Causation): Toxic substance exposures, reasonably
established by available evidence, and shown to have a potential
health effect to the.diagnosed condition, are listed in the SOAF.
When possible, the CE is also to provide relevant information on
the nature, extent and«duration of such exposures.

Quantification might.include levels of exposure, concentrations of
asbestos fibers in the air, levels of noxious substances, the
(approximate) number of times exposed, etc. The CE is to avoid
the use of terms such as light, heavy, undue, severe, and abnormal
because they are subject to great differences of interpretation. In
certain situations, where the CE must provide an explanation as to
how certain exposure findings are achieved, he or she is to
document such analysis in the case file with a memorandum to the
file.

(e) The CE should include a brief history of the significant events that
have transpired in the case (i.e., date of filing of Part B and/or Part
E, date submitted to the NIOSH for dose reconstruction, date of
denial/acceptance, etc.) if determined to be relevant to the referral.

(2) List of Questions for the CMC to address. (See Exhibit 16-1 for example).
The questions put to the CMC must relate to a particular informational
need that a physician is to address. The questions to a CMC should
clearly communicate the information required. To this end, the questions
should be straightforward and objectively stated. Avoid questions that are
overly broad, or contain numerous subcomponents. In addition, questions
that are leading or biased to a particular outcome are not appropriate. The
CE is to limit the questions to the CMC to the relevant information
necessary to address the particular claim for which a decision is required.
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A copy of the list of questions is to be scanned/bronzed to the case file in

OIS.

(a)

(b)

For referrals under Part B, questions should be specific to a
statutory requirement for any of the compensable occupational
illnesses. Questions must be specific to a medical determination,
rather than an adjudicatory standard.

For example, in a pre-1993 CBD claim, a specific medical question
is, “Does any X-ray show characteristic abnofmalitiesiconsistent
with CBD?” rather than, “Do the medical records support an
acceptance of CBD under our Program requirements?”

For referrals under Part E, questionis should identify the standard of
proof required. For example, the CE asks, “Is it at least as likely as
not that asbestos was a significant factor in causing, contributing to
or aggravating the employee’s diagnosed illness?”

In some instances, théte may be two unrelated conditions that the
CE determines réquire a review by two separate specialists. The
CE will need to prepare one SOAF and specity the two specialists
required forreview. The CE will prepare separate questions for
each specialist to addresss:

Medical Records relevant to the issues for which the CMC is to render an
opinion are to be imaged into a PDF formatted to the file and attached to
the CMC reférral email. For cases where an impairment rating is being
sought, the CE may image the most pertinent or recent (two or three years
old) medical records. For Second Opinion, Referee Specialist
examination,Or other case reviews, comprehensive medical records may
need to be imaged. In some instances, the CE or designated staff person
may need to divide the electronic images into several files to allow for
electronic submission. The designated staff person should label each file
clearly to allow for chronological or other categorical identification.

125, Role of CAlin CMC Referrals. Each DD designates a CA who processes and tracks CMC

referrals. The!CA is also responsible for coordinating communication between DO staff and the
CMC contractor. When guidance requires that email communication be prepared, a copy of the
email is to be scanned/bronzed into the case file. Upon receipt of a CMC referral submission
from a.CE, the CA is to take the following actions:

a.
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Review of Referral. Conducts a thorough review of the referral package to ensure
all required documentation is present, questions to the CMC are clear, and imaged
records are legible. The SOAF should also be inspected to ensure that relevant
factual findings have been reached that will allow for a comprehensive and reliable
CMC analysis. Upon inspection, any referral package that is deemed to be
incomplete or defective is returned to the CE for corrective action. The CA is
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to return the referral package to the originating CE with a memo describing the
problem to be addressed before a referral can be initiated.

Submission of Referral. Once the CA has determined that a referral is complete
and ready for submission to the CMC contractor, he or she is to log onto the. €EMC
contractor’s internet portal, and follow the steps in the “Client Portal User Guide™
for creating a claimant referral. Using the referral tab on the Client Portal, the CA
inputs the claimant’s information as needed, and uploads all relevant electronic
documents to complete the transaction.

Confirmation. Upon receipt of submission confirmation from the CMC
contractor, the CA is to notify the originating CE via email that the referral is
complete.

Processing for Payment. When the FO receives confirmation from the CE that the
report is complete and accurate (see Section 13 of this chapter), the FO compares
the referral sheet to the billing information submitted by the contractor to validate
that the charged amount corresponds to the service request. The FO must ensure
that the billing information identified within the OWCP’s Workers' Compensation
Medical Bill Processing (WCMBP) system corresponds appropriately to what the
CE requested be performed by the contractor. The FO must be aware of the
following when reviewingbilling for CMC reports completed through the
contractor process:

(1) For cases.with multiple questions regarding the same or related conditions
requiring the services of one specialist (e.g., occupational medicine) one
billable charge is permitted.

(2) For cases with onie or more unrelated conditions, requiring the services of
a single specialist (e.g., pulmonary or occupational medicine) one billable
charge is permitted.

3) For cases with unrelated conditions requiring the services of multiple
specialists (e.g., oncology, pulmonary, dermatology) separate charges are
appropriate for each referral to a different specialist.

If'the billing information captured within WCMBP is correct, the FO processes
the invoice for approval. The FO then forwards the approved invoice for review
by COR or designated COR via WCMBP.

If a problem with the billing is identified, the FO communicates the issue with
the contractor and copies the COR or designated COR via e-mail.

Problems with Reports. The CA notifies the COR of any problems dealing with
the CMC contractor.
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13. Post Referral to CMC. Upon submission of a referral to the CMC contractor, the
contractor will then assign a particular CMC to respond. The CMC selection is the function of
the CMC contractor, and DEEOIC has no input in the selection of the physician chosen to review
the case, other than the preferred specialty of the physician. Once assigned, the CMC is to assess
all submitted documentation, and prepare a comprehensive and responsive medical narrative:to
the questions posed by the referring CE. The CMC then submits his or her report backto the
contractor. The contractor then undertakes a quality control review to ensure that the report is
complete, rationalized, and fully responsive to the questions posed by the CE. Upon clearance
for release, the CMC contractor will then post the completed report and invoiee electronically to
the WCMBP.

To access the CMC report, the FO logs into WCMBP at https://owcpmed:dol.2ov. to aceess the
pending invoice. WCMBP will identify imaged correspondence submitted with the.invoice,
including the CMC report, via hyperlink. The FO may also optto obtain a copy of the CMC
report via the Correspondence Retrieval Page within WCMBRP.

a. Completed Reports. Once the medical réport is downloaded, the CE reviews it
for accuracy and completeness. The review. should include the CMC’s
interpretation of test results, evaluation of medical reports submitted for review,
answers to each question posedj and the CMC”s rationale showing how his or her
opinion is supported by the evidencedn the file.

(1) If the medical réport 1s accurates;appropriate, and complete, the CE sends
approval to the FO, via email, to authorize payment of the medical bill no
later than.the next business day. The CE indicates in the text of the email
that the review completed by the CMC is acceptable. The email is
scanned/bronzed to the case file in OIS.

(2) If the medical report is incomplete or incorrect, or not properly responsive
to the questions posed, the CE notifies the FO, via email, of the issues
with the medical report. The email is scanned/bronzed to the case file in
OIS. The CE will request clarification to address any inadequacies within
the original CMC report. A copy of the clarification request should be
scanned/bronzed to the case file in OIS. The CMC shall provide the
additional report within 14 days of receipt of the request without
additional charge. To ensure prompt payment of all physician referral
bills, (i.e., CMC, Second Opinion, Referee Specialist bills), the CA will
initiate proper coding of the Authorize Payment for Medical Review
screen within ECS.

b. Request for Report. If the claimant requests a copy of the CMC’s report, the CE
provides a copy of the report with a cover letter, which includes the following
disclaimer paragraph:

Attached is a copy of the medical report that you requested.
Please be advised that {Enter the CMC’s name} is a medical
consultant for the Department of Labor. The Department of Labor
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will make the final decision in this claim. Please do not contact
{Enter the CMC'’s name} regarding this report. If you have
additional evidence to submit in support of your claim or if you
have any questions or concerns regarding this report, please
contact me at {Enter the DO’s toll-free number}.

Staff may redact the CMC’s personal address, personal telephone number, and
personal email address, but must give the CMC’s business telephone number,
business address, and business email information.

A copy of the CMC’s IH/TOX report will be sent with all RDs:denying a claim
based on causation.

c. Contract Compliance. Upon the identification ofiany systematic deficiencies or
other problematic situations involving the CMC referral process, immediate
action is to be taken to advise the DD or a designee and the NO COR. This would
include situations involving consistentlypoor ordow quality CMC reports,
timeliness problems, or unresponsiveness to questions,

14. Second Opinion Examinations. A Second Opinion examination is a type of medical
referral arranged by the DEEOIC that requires the employee to undergo a physical examination.
The results of that examination, along withsthe physician’s review of pertinent medical
documentation, facilitate the production of a narrative.medical report describing the physician’s
independent medical opinion in response to/questions raised by the assigned CE.

To schedule Second Opinion@xaminations, the DEEOIC utilizes the CMC contractor with
access to a database of physicians eapable of performing in-person physical examinations by
geographical location. Much like the CMC referral process, the decision to initiate a Second
Opinion examinationrand the appropriate specialist falls to the CE assigned to the claim, but
selection of the physician is the sole‘responsibility of the scheduling contractor.

a. Roleof the CE. The CE is responsible for deciding when a Second Opinion
examination is necessary in lieu of obtaining information from other sources, such
as inquiry to a treating physician or CMC referral. A Second Opinion
examination should be reserved for situations for which an actual physical
examination of the patient will assist with the resolution of an outstanding claim,
such as those involving issues of medical necessity or in situations where
claimants have difficulty obtaining information necessary for completion of an
impairment rating.

b. Referral for Second Opinion Examination. As discussed in Section 11 of this
chapter, interactions between the DEEOIC staff, the CMC, and physicians
selected for Second Opinion examinations occur through the Client Portal. The
CA or designated staff is responsible for the coordination of information between
DEEOIC staff and the contractor, including transmission of referral packages.
The CE initiates the process for obtaining a Second Opinion examination and
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ensures all necessary referral and medical documentation is sent to the CA or
designated staff.

Arranging for a Second Opinion examination follows the same basic referral steps
listed as when making a CMC referral.

(1) Preparation of referral email. The CE sends an email to the CA indicating
that a Second Opinion examination is needed, and requesting referral to
the CMC contractor. The body of the email should contain:

(2)
(b)
(©)
(d)

()
(H
(2

(h)
(1)

Claimant name.
Claim number.
Second Opinion review request:

Medical Specialty requested. Reférto Section 11.a(4) of this
chapter for further discussion of medicalispecialty.

Previous physicians involved inthe case.
SOAF

List.of Questions for the Second Opinion physician to address.
(Exhibitu] 622)

Medical Records.

Cover Letter to the claimant. (Exhibit 16-3)

Adcopy of the referral email is scanned/bronzed to the case file in OIS.

) Role of the CA. The CA follows the steps listed in Sections 11 and 12 of
this chapter to transmit the Second Opinion examination request to the
CMC contractor and perform follow-up actions. As is the case with the
CMC referral process, the identification of any systematic deficiencies or
other problematic situations involving the Second Opinion examination
referral process should be brought to the attention of the CMC contractor.

Once the contractor has selected a physician to perform the Second
Opinion examination, the contractor will notify the claimant, in writing, of
the specialist’s name, address and telephone number, and date and time of
the appointment. The contractor will also send the claimant a copy of the
cover letter (See Exhibit 16-3 for example). The contractor will follow-up
with the claimant to ensure that the claimant attended the appointment.
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In the event the claimant requests to reschedule the Second Opinion
examination, the CE will determine whether the appointment should be
changed, as outlined in Section 16 of this chapter. If the claimant does not
attend the Second Opinion examination, the CE may suspend action on
any open claims and administratively close the case until such time.as;the
employee agrees to and attends the examination as outlined in Séction 16.

15.  Referee Specialist Examinations. A conflict of medical opinion can arise‘between a

physician selected by a claimant, and that of a CMC or Second Opinion physician. In most
instances, the CE’s careful weighing of the medical evidence should permit'the resolution of the
conflict. However, where the weight of medical evidence is equal between the opinion of the
treating doctor and that of the CMC or Second Opinion physician, a Referee Specialist opinion is
necessary. The CE obtains a Referee Specialist opinion by requesting a third; impartial
physician review the competing opinions presented. The assignéd physician then evaluates both
sides of the competing argument, and makes the deciding conclusion.

a.
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Value of Referee’s Opinion. The probative value of a Referee’s opinion, if
sufficiently rationalized and derived from careful examination of evidence from
the competing physicians, is granted'special weight.<This means that once the
Referee has fully considered the argument presented by both sides engaged in a
conflict in medical opinion, and reached a rationalized conclusion regarding the
matter, the CE is to consider the opinion of the Referee as the conclusive answer
to the issue to be resolved.

File review or physical examination. A Referee Specialist examination will
consist of either a review of the case record or an actual physical examination of
the employee. If a conflict exists between the medical opinion of the employee’s
treating physician' and the.medical opinion of a CMC, a Referee referral file
reviewismneeded. However, if a conflict exists between the medical opinion of
employee’s treating physician and the medical opinion of the Second Opinion
physician; a Referee referral physical examination should be scheduled.

Assignment of the Referee. The CE will utilize the same basic referral process
for referral to a Referee examiner as is used for a Second Opinion, except for
some notable differences.

(1) In the referring email to the CA, the CE is to denote the type of review as
a Referee Specialist examination. A copy of the email is to be
scanned/bronzed to the case file in OIS.

(2) The CE’s questions to the Referee Specialist are to be sufficiently detailed
and narrow to resolve the conflict of medical evidence. The questions
should not introduce new or unique topics for the physician to address.
The purpose of the Referee Specialist examination is limited to that which
is necessary to resolve an existing conflict of medical opinion.
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16. Failure to Undergo Second Opinion or Referee Specialist Examination. The employee
assigned to undergo either a Second Opinion or Referee Specialist examination is obligated to
attend the examination. Moreover, the CE is responsible for evaluating any request to change
the date or time of an appointment to determine if sufficient reasons exist to allow for such a
change. The employee and/or claimant will not be authorized to change a scheduled Second
Opinion or Referee Specialist examination without providing a substantive and documented
cause. The determination of whether an appointment should be changed is at the discretion of
the CE who is responsible for initiating the referral. Generally, appointment changes should only
be permitted in emergency situations, or when the employee has given a suffieiently convincing
rationale for a need to change the appointment. Appointment changes thatare necessary merely
for the general convenience of the employee are usually not permitted. Once authorization for an
appointment change is granted, the CE, through the CA, must notify theidesignated contractor.

Once a Second Opinion or Referee Specialist examination has béen scheduled, it is expected that
the employee attend. Failure to attend a scheduled examination may.result in suspension of
action on any open claims and administrative closure until'such time as'the employee agrees to
and attends the necessary examination.

a. Follow-up Action. If the employee'was examined, the CE should expect a report
within 21 days. This guidelinealso applies if a case is referred for a file review.

b. Failure to Appear. If the physician’s officeteports that the employee did not
appear for his or her scheduled appointment, the employee and any representative
should be contacteddy a documented phone call or in writing to request an
explanation. If areasonable explanation is provided, the CE re-schedules the
examination, through the CMC Contractor.

If the employee does not respond to the CE’s request for an explanation or if an
explanation 1s provided@and the CE determines good cause is not established, or if
the'employee fails toappear for the re-scheduled examination without good cause,
the CE issues a letter advising the employee and representative that the issue to be
resolved (i.e., adjudication of a consequential injury, request for surgery, medical
supply, etc.) cannot be further adjudicated until the medical examination is
completed.

The CE suspends any further action to adjudicate the outstanding issue and
administratively closes the claim. Development may resume if the employee
agrees to undergo a medical examination and undergoes it.

C. Disruptions at the Medical Examination. If a medical examination cannot be
completed due to disruptions caused by someone accompanying the employee,
the medical examination must be rescheduled with a different qualified physician.
The employee will not be entitled to have anyone else present at this subsequent
examination unless the CE determines that exceptional circumstances exist, for
example, if a hearing impaired employee requires a sign language interpreter.
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CHAPTER 17 - DEVELOPMENT OF RADIOGENIC CANCER CLAIMS

1. Purpose and Scope. This chapter includes a narrative discussion of the procedures for
determining whether an employee has been diagnosed with a cancer and the procedures for
establishing causation as a result of exposure to occupational radiation.

2. Identifying a Claim for Cancer. The CE must first identify whether the claim is being
made for cancer. If Form EE-1 or Form EE-2 is marked for a cancer, then a canger claim is
established. The claimant is asked to identify the specific type of diagnosed cancer on the claim
form.

3. Medical Evidence of Cancer. EEOICPA regulations state that-torestablish a diagnosis of
cancer, a claimant must submit medical evidence that sets forth the'diagnosis.and the‘date of the
diagnosis. The CE verifies that sufficient medical evidence is in the case file that substantiates a
diagnosis of cancer.

a. Diagnosis of Cancer. The case record must include a medical report from a
qualified physician that lists a cancer diagnesis. The CE can make referrals to a
CMC to assist in interpreting medical evidence as establishing a diagnosis of
cancer. Whether the evidence originates from a elaimant’s physician or a CMC, a
diagnosis generally derives from thefollowing evidence:

(1) Tissue examination is the most.conclusive method for making a cancer
diagnosis, as‘it provides the physician with the vital information listed
below regarding thé tumor or lesion. A testing facility reports the
outcome of human tissue analysis in a pathology report. The pathology
repott follows from a biopsy undertaken by a physician during routine
screening©r post mortem (autopsy). The pathology report identifies
particular data that are critical for making a cancer diagnosis.

(a) The tissue of origin (where the tumor or lesion originated); and

(b) The status of the tested cellular tissue as benign, uncertain, or
malignant. This chapter of the PM only addresses processing
malignant (cancerous) tumors/lesions.

(2) A diagnosis can sometimes be made using one or more of the following
methods, which are listed in order of preference. If the CE is unable to
identify an affirmative diagnosis based on the medical evidence submitted,
the case may be referred to a CMC.

(a) Cytology report describing cells obtained by scraping (e.g., from
bone marrow), or by washing (e.g., fluid from lungs). An
examination conducted by one of these cytology methods is
generally less conclusive than tissue examination because the
organization and extent of the tumor may not be as apparent. A
positive cytology report would be a basis for further tests.
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(b) Imaging (e.g., X-ray, CAT Scan, MRI) are the least specific type
of tests in the diagnosis of cancer. Generally, X-rays are used as a
basis for further tests. Radiology tests are extremely beneficial in
determining the spread of cancer and/or determining the effects of
cancer treatments.

If the employee is deceased or if a living employee is unable to undergo
additional diagnostic testing for medical reasons, clinical evidence.is
needed which shows that a qualified physician has evaluated available
medical evidence and has provided a well-rationalized opinion that
interprets such evidence as establishing a diagnosis of cancer.
Documentation that a physician can use for suchsa:purpose.includes
hospital admission/discharge reports or repofrts describing a tumor or
possible malignancy; inconclusive diagnostic testing results, or other
medical records alluding to the existence of a potential cancer.

(a) In the absence of other affirmative medical evidence collected
during development, a CE'mayuse a death certificate
acknowledged by aphysician or recognized by a state medical
authority to establish a cancer diagnosis.

Diagnosis of Multiple Primary Cancers.

(1

)

If a CE identifies more than one primary cancer in the medical evidence in
the same.organ with the same diagnosis date and a physician has classified
each as'the same type of cancer, the CE considers all as one primary
cancer.

For example, a surgeon performs two biopsies of the left breast on the
same date. Seéveral days afterwards, a pathologist interprets the samples as
showing infiltrating ductal carcinomas. In this case, the CE considers the
results as diagnosing one primary cancer of the left breast.

Alternatively, if the pathologist interpreted the same biopsies as
documenting a lobular carcinoma and an infiltrating ductal carcinoma, the
CE considers these cancers as two primary cancers, since the cancer types
are different.

The CE can only resolve issues relating to the number of primary cancers
diagnosed from pathology or clinical evidence by obtaining the opinion of
a qualified physician. In the absence of a well-rationalized opinion from a
claimant’s treating physician, a CE refers such matters to a CMC for
review.

The above guidance applies only to multiple primary cancers of the same
type in an organ. Situations involving bilateral organs are more
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complicated. Bilateral organs include the lungs, breasts, kidneys,
adrenals, ovaries, and testes.

Biopsies taken from the left and right lungs might indicate the same type
of cancer, e.g., non-small cell adenocarcinoma, in the right and left lungs.
While one cancer may actually be metastatic from the other lung; without
any indication in the pathology report or other medical evidence, it would
be difficult to determine whether these two adenocarcinomas are two
primary cancers or just one cancer. In these situations,the CE requests
clarification from either the treating physician or a CMC.

c. Date of Diagnosis. The date of initial diagnosis is required.in any claimfor
cancer. The date of diagnosis is also a critical element used in.the IREP for
calculating the PoC. The employee’s occupational exposure to radiation must be
before the initial date of diagnosis for it to be.compensable under Part B. While a
claimant may list the date of diagnosis on Form EE-1 or Form EE-2, the CE
reviews all of the medical evidence submitted ina claim package to determine the
earliest date of cancer diagnosis.

(1) When using a pathology report to determine the date of diagnosis, the date
that a physician biopsied the tissue 1s used as the date of diagnosis.

(2) In certain claim‘situations, the.CE will have to use reasonable discretion to
decide the date of diagnosis. For example, if the employee is deceased,
and the only documentation available to support the diagnosis of cancer is
the employee’s death certificate signed by a physician, the CE may accept
an affidavit ftom a suryivor(s) and/or other individuals to establish that the
employee’s diagnosis date is subsequent to the employee’s initial exposure
to.occupational radiation.

For example, a home health nurse might indicate in an affidavit his or her
knowledge that on a specified date, a physician made a diagnosis of the
employee’s condition, as well as the circumstances under which he or she
acquired such knowledge.

d. Deficiency in Medical Evidence. The CE advises the claimant of any deficiency
in medical evidence and allows the claimant a period of up to 60 days to submit
additional medical evidence. All development communication from the CE must
be clear and include understandable guidance of what evidence is required to
support the claim.

4. Pre-Cancerous and Non-Malignant Conditions. If the medical evidence provided by the
claimant establishes a diagnosis of a condition in a pre-cancerous stage or is non-malignant, the
CE cannot accept the condition as a cancer. However, the CE proceeds with development of the
condition for coverage under Part E. The receipt of a qualified physician’s opinion can only
resolve the interpretation of whether a condition is a diagnosed cancer or not. If the CE cannot
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obtain clarification of such issues from the claimant’s chosen physician, he or she can refer the
medical evidence to a CMC.

5. Specified Cancers. Members of the SEC who are diagnosed with any of the 22 specified
cancers are eligible for benefits without the need for a dose reconstruction. Eligible membess.of
a SEC class have a presumption that the diagnosed specified cancer was caused by radiation
exposure during their eligible SEC employment.

6. Non-SEC Cancers and Dose Reconstruction. Any primary cancer thatds not a specified
cancer is a non-SEC cancer. Once the CE has determined that the employeé has a diagnosed
non-SEC cancer and covered employment, he or she prepares the claim for referral to the NIOSH
for a dose reconstruction. The CE is to report a secondary cancer only-when the development of
the claim has not resulted in the identification of the primary cancef.

a. Claimant Not SEC Member. When the employee 1snot a SEC ' member (i.e., the
employment was outside the designated SEC period orthe employee did not work
the necessary workdays at an SEC site),the CE forwards the claim to NIOSH for
dose reconstruction, once a cancer diagnosis and covered employment are
confirmed.

b. SEC Case with Award. For any SECcases where an award has been made for a
specified cancer, any non-SEC cancers for the case must be forwarded to NIOSH
for dose reconstructionto determineeligibility for medical benefits for the non-
SEC primary cancerS. In these SEC cases, all cancers are listed on the NIOSH
NRSD, including the specified cancer(s).

(1) An.exception to this rule includes those SEC claims where a primary
cancer, which is not a specified cancer, metastasizes to a secondary cancer
site that a CE has decided is a specified cancer. For instance, prostate
cancer (non-specified cancer) metastasizes to secondary bone cancer
(specified cancer). If the bone cancer is accepted as a specified cancer
under the SEC provision, the claimant can receive medical benefits for
both primary and secondary cancers (prostate and bone cancer).

However, according to EEOICPA regulations, payment for medical
treatment of the underlying primary cancer...does not constitute a
determination by OWCP that the primary cancer is a covered illness. As
such, it will be necessary for the CE to refer the prostate cancer to NIOSH
for dose reconstruction to determine eligibility for benefits under Part E
for prostate cancer. In this situation, since the bone cancer is a secondary
cancer with known primary site (prostate), it is not included on the NIOSH
NRSD.

C. Multiple Skin Cancers. When a claimant provides evidence that the covered
employee has a large number of skin cancers, the CE will proceed as follows:
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(1) The CE considers each malignant skin neoplasm (e.g., basal or squamous
cell cancer) as a separate primary cancer, unless the medical records state
that the neoplasm is a metastatic lesion.

(2) For NIOSH dose calculations, the date of diagnosis and the location(e.g.,
arm, neck, back) of the skin cancer are important. The CE mustdnclude
this information in the medical section of the NRSD.

Multiple Primary Cancers for Other Organs/Locations. If a CEfidentifies more
than one primary cancer location for an organ in the medicalrecords(e.g.,
multiple sites of primary cancer in the lung), the CE notes this infoermation.in the
medical section of the NRSD, including the cancer locations within the otgan and
the diagnosis date. NIOSH will perform dose calculations for.each primary
cancer site in a specific organ. When NIOSH repotts the dose reconstruction
results, the CE calculates the PoC values for each of the primary cancers in that
organ.

7. Preparing Non-SEC Cancer Claim Files for Referral t6 NIOSH:, The NRSD (Exhibit 17-

1) is a tabular form containing the medical and employment information accepted by the CE as
factual. This form provides NIOSH with the nécessary information to proceed with the dose
reconstruction process.

a.

Version 4.2

Instructions. Step-by-step instructions.for completing the NRSD are included in
Exhibit 17-2.

Smoking History. The employee’s smoking history is required for cases that
include primary lung cancer (including primary trachea, bronchus, and lung) or
for secondary. cancer with.an unknown primary cancer that includes lung cancer
as a possible primary cafncer.

(1) The methodused to gather smoking history is Form EE/EN-8.

@) Wpon receipt of the information from the claimant, indicate the smoking
level (at the time of cancer diagnosis) using the designations shown in the
NRSD. If the case evidence contradicts information obtained on the
questionnaire, the CE must clarify the discrepancy with the claimant prior
to referral to NIOSH.

3) If the claimant does not return the initial smoking questionnaire within 30
days, the CE sends a follow-up letter advising the claimant that they are to
return the questionnaire within the next 30 days or their case will be
closed administratively. After a total of 60 days has elapsed, the CE
administratively closes the claim and informs the claimant by letter that
the claim is closed and no further action will be taken relating to the
claimed illness(es) under Part B. The CE proceeds with any necessary
development relating to a Part E claim.

157 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 17 — Development of Radiogenic
Cancer Claims

(a) If the CE can obtain the relevant information from the employee’s
medical or DAR records, the CE uses that information to complete
the NRSD. The CE includes a memo to file explaining the source
of the information.

C. Ethnicity. Employee’s ethnicity is required for skin cancer cases.
(1) The method used to gather this information is Form EE/EN-9.

(2) Upon receipt of the information from the claimant, indicate the ethnicity
using the designations shown in the NRSD.

3) If the claimant does not return the initial ethaicity questionnaire within 30
days, the CE follows the same steps requited for collecting information
relating to the employee’s smoking history (i.e., second request,
administrative closure and notice). ALike the guidancefor obtaining an
employee’s smoking history, if the CE can obtain the relevant ethnicity
information from the employee’s medical or DAR records, the CE uses
that information to complete'the NRSD. TheCE includes a memo to file
explaining the source of the information.

d. Case Referred to NIOSH.

(1) All findingsanade by/the CE must be supported by the evidence in file and
documented in theNRSD. The CE forwards a copy of the entire case file
with the NRSD to NIOSH.

(2) The CE advises the claimant in writing that he or she has sent the case to
NIOSH for dosereconstruction (Exhibit 17-3).

8. Preparing Amendments to the NRSD for Non-SEC Cancer Claims. Sometimes CEs
obtain additional information on a case after they refer it to NIOSH but before the completion of
the dose reconstruction:, This includes new information related to the employee’s employment,
new medical condition(s), new AR, or other survivor-related information. The CE is to bronze
into OIS,all documentation created or received for a case file.

When new information becomes available, the CE forwards this information to NIOSH so it is
available for dose reconstruction. The CE identifies the portion of the NRSD that has changed
based on new evidence reviewed by the DO. He or she also marks “Amendment” on the top of
the NRSD and lists the employee's name, DOL case ID number, NIOSH tracking number, and
DOL Information. The CE describes clearly and separates any “Amendment” NRSDs from
NRSDs submitted with the DO’s weekly package to NIOSH. A CE or other designated staff
person ensures that any supplemental packages are separated from regular NRSDs for clear
identification by NIOSH.

a. NIOSH Reports. NIOSH provides weekly reports to the DOs listing the cases for
which the NIOSH contractor started performing dose calculations in the past
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week. For any revisions to information contained in the original NRSD, the CE is
to forward to NIOSH an amended NRSD clearly identifying the revised
information. This will allow NIOSH to use the most accurate information in its
dose reconstruction.

“Supplement” NRSD. If the CE needs to submit additional evidence toNTOSH,
such as additional medical information for the same reported cancer,the CE
submits a NRSD marked “Supplement.” The CE lists on the referral the DOL
Case ID number, NIOSH tracking number, and employee’s name. A CE uses a
supplemental NRSD only for a submission that does not change the etiginal
information in the NRSD.

0. Cases Pulled While at NIOSH. During the dose reconstruction process, it may be

necessary for NIOSH to contact the CE to resolve a discrepancy; or request clarification.
Normally, this contact is via e-mail or telephone. The CE handles all. contacts from NIOSH as
quickly as possible. If the CE cannot provide an answer to a question without further
development, the CE advises NIOSH of the steps being'taken to‘reésolve the matter and an
approximate period for completion.

In cases where further development is needed as determined by NIOSH or DOL, NIOSH pulls
the case from the dose reconstruction process and advises the CE by e-mail. NIOSH may also
pull a case to allow DOL to determine ifa:ease can be accepted under a SEC class. Since a
pulled case stops the dose reconstruction process, the.CE must proactively develop the case so
the dose reconstruction process can proceed or a decision can be rendered on a SEC case.

a.

Version 4.2

Cases Pulled by DOL. When DOL determines that further development is needed
before a dose reconstruction ean proceed, the supervisor, StCE (or journey level
CE), or DO NIOSH liaison sends an e-mail (with copies to the other two DO
staff).to'the NIOSH Public Health Advisor (PHA) with a request that NIOSH pull
the'case while DOL develops the case for additional information. The CE must
advise the claimantin writing when a case is pulled by DOL from the dose
reconstruction process.

(H The e-mail briefly explains the specific information the DO is attempting
to clarify or obtain, e.g., employment, medical, smoking or race/ethnicity
questionnaire, etc.

(2) On receipt of the development information, the designated DOL staff
person notifies the NIOSH PHA (with copies to the other two DO staff) by
e-mail of the resolution of the issue and requests that the case be removed
from pulled status. The DO also prepares and forwards, as necessary, an
amended NRSD containing the new information. The CE advises the
claimant in writing that their case has been removed from pulled status
and that the dose reconstruction is proceeding.

Cases Pulled Due to SEC. NIOSH may identify cases submitted for dose
reconstruction that are potentially eligible for inclusion in a SEC class. This may
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typically occur when a new SEC class is designated. NIOSH pulls these cases
from the dose reconstruction process and returns these cases with the dose
reconstruction records to the appropriate DO for further development. The CE
handling the case ensures that any record received from NIOSH as part of the
dose reconstruction process is bronzed into OIS or maintained by the DO as:a
permanent record of the case file. NIOSH will send the claimant a lettet advising
the claimant that it is returning the claim to DOL for adjudication.

If DOL identifies a case that qualifies under the SEC provisiondbut NIOSH did
not pull it from the dose reconstruction process, the CE, through the SrCE or
journey level CE, notifies the appropriate NIOSH PHA via e-mailto returnithe
dose reconstruction records for further development. Insthese cases, the CE sends
a letter to the claimant advising that his or her case.s pulled from the dose
reconstruction process for evaluation under the SEC provision.

If it is determined that the case does not qualify for the SEC elass, the CE,
through the SrCE or journey level CE, notifies the appropriate NIOSH PHA via e-
mail to proceed with the dose reconstruction. <The CE prints a copy of the “sent”
e-mail and bronzes it into OIS. The€=mail includesa brief statement explaining
why the case should proceed with dose reconstruetion, e.g., non-specified cancer,
insufficient latency period or does net meet the 250 workday requirement. In
addition, the CE notifies the.claimant by letter that the case is returned to NIOSH
for dose reconstruction‘and the reason(s)t does not qualify for the SEC class.
The CE also sends a‘copy ofthis letter to NIOSH.

10.  NIOSH Actions. Upen receipt of a claims package from DOL, NIOSH takes several

actions to determine the employee’s radiation dose. NIOSH will request DOE records and
interview the claimant(s) toidentify any additional relevant information on employment history
and develop detaileddnformation on work tasks and radiological exposures. NIOSH will also
apply dose reconstruction methods to estimate radiation doses for workers seeking compensation
for cancer who‘were not/monitored or inadequately monitored, or whose records are missing or
incomplete for exposure to radiation at a DOE or AWE facility. NIOSH will then conduct a
closing interview with the claimant(s) to review the dose reconstruction results and the basis
upon which the results were calculated.

a.
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Obtain Signature on Form OCAS-1. Subject to any additional information
provided by the claimant, the claimant is required to sign and return Form OCAS-
1 to NIOSH within 60 days, certifying that he or she has no additional
information and that the record for dose reconstruction should be closed.

Upon receipt of the signed Form OCAS-1 and completion of any changes in the
dose reconstruction resulting from new information provided, NIOSH forwards a
final dose reconstruction report, “NIOSH Report of Dose Reconstruction under
EEOICPA”, to DOL and to the claimant.
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(1)

2)

NIOSH does not forward the dose reconstruction report to DOL for
adjudication without receipt of Form OCAS-1 signed by the claimant or
an AR of the claimant.

(a) If the claimant or the AR does not sign and return Form OCAS-1
within 60 days, NIOSH will administratively close the dose
reconstruction and notify DOL of this action after notifying the
claimant or the AR.

(b) Upon receiving this notification by NIOSH, the CE records in ECS
the administrative closure of the affected Part Biclaim based«on the
lack of a signed Form OCAS-1.

(c) If the employee meets the Part E employment requirements
(contractor or subcontractor), ptior to administrative closure, the
CE determines if a causal link exists between the claimed illness
and exposure to toxic substances (other than radiation) at a DOE
facility or certain RECA facility. Whena causal link is
determined, the CEdsable to accept the cancer under Part E. If no
non-radiogenic toxic substance causal link is established, the CE
administratively closes the case in ECS under Part E.

(d) The CEdadvises the claimant by letter that the case is closed. If the
claimant later/decides to sign the Form OCAS-1, he or she needs to
notify DOL; after which the CE returns the case to NIOSH for
processing.

(e) Ifadditional information is submitted, NIOSH will review the
evidence; prepare a new dose reconstruction report, and send a new
FormOCAS-1 to the claimant and allow for an additional 60-day
comment period.

If the case has multiple claimants, NIOSH will wait 60 days for receipt of
all signed Forms OCAS-1. If, after 60 days, NIOSH does not receive
Form OCAS-1 from any of the claimants, NIOSH will administratively
close the dose reconstruction and notify DOL of this action after notifying
the claimants or the AR. The CE also administratively closes the
corresponding DEEOIC claim(s) in accordance with paragraph 10a(1). If,
after 60 days, NIOSH receives only one signed Form OCAS-1, NIOSH
will forward the dose reconstruction package to DOL.

(a) One signed Form OCAS-1 is sufficient to proceed with issuing a
decision for all filing claimants.
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11. Receipt of Dose Reconstruction Results from NIOSH.

Version 4.2

Content of NIOSH Report. The "NIOSH Report of Dose Reconstruction under
EEOICPA" provides the information that the CE needs to perform a PoC
calculation, which is necessary to render a decision on the claim. The NIOSH
report includes the following information:

(1) Annual dose estimates related to covered employment for.each year from
the date of initial radiation exposure at a covered facility to the date of
cancer diagnosis;

(2) Separate dose estimates for acute and chronic expesures, different types of
ionizing radiation, and internal and externaldoses, providing dose
information for the organ or tissue relevant to the primary cancer site(s)
established in the claim;

3) Uncertainty distributions associated with€ach dose estimated, as
necessary;

4) Explanation of each typé of dose estimatedncluded in terms of its
relevance for estimating PoC;

(%) Identification of any informatienprovided by the claimant relevant to dose
estimation that NIOSH decided to omit from the basis for dose
reconstruction, justification for the decision, and if possible, a quantitative
estimate of the effect of the omission on the dose reconstruction results;
and

(6) Assummary and@xplanation of information and methods applied to
produce the dose reconstruction estimates, including any factual findings
and the evidence upon which those findings are based.

NIOSH CD or Electronic Record. When NIOSH returns a dose reconstruction to
DEEOIC, NIOSH will forward all case file documents via CD or as an electronic
record, since NIOSH optically scans all documents referred to it for use in
performing the dose reconstruction. The CD or electronic record will include the
dose reconstruction input file (Excel spreadsheet) used for calculating the IREP
PoC. The CE bronzes into OIS or includes as a permanent record of the case file
any record received from NIOSH as part of the dose reconstruction process.

(1) Information contained on the NIOSH CD or electronic record will include:

(a) Dose reconstruction files; Computer Assisted Telephone Interview
(CATI); dosimetry data; the NIOSH Report of Dose
Reconstruction under EEOICPA; NIOSH’s PoC calculation; Form
OCAS-1; the NIOSH-IREP input file; and pertinent AEC/DOE
reports, journal articles or other documents.
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(b) Correspondence, including NIOSH letters to claimants, phone
conversation notes, and e-mails.

(©) DOE files (data files listed in order of importance on the CD),
including DOE dose and work history information and othet. DOE
documents that NIOSH requested, such as incident reports and
special studies.

(d) DOL files, including a copy of the case file optically imaged by
NIOSH and the OCAS tracking sheets (signatures and‘dates).

(2) NIOSH will incorporate information from the above sources intothe dose
reconstruction report. Publicly available documents will be referenced by
citation. NIOSH will add documents not9publicly available in the record
and, as noted above, will be included on the CD or as part of the electronic
record transferred to DEEOIC.

3) The CE need not review all of the documents omthe CD or electronic
record. Those documents that normally willnot require review include the
DOE documents, the claimant interview, and the NIOSH-conducted
closing interview. The CE must always run the IREP separately.

c. NIOSH Unable to Perform Dose Reconstruction. In some cases, it may not be
possible for NIOSH«to complete a dose reconstruction because of insufficient
information to reasonably.@stimate the occupational radiation dose received by the
employee. Inthese situations, NIOSH notifies any claimant for whom it cannot
complete adose reconstruction and it describes the basis for this finding. NIOSH
forwards its determination to DOL and the CE issues a RD to deny the claim
based:on:NIOSH’s inability to complete the dose reconstruction.

12. Review‘of Claim‘for Rework of Dose Reconstruction. The CE is responsible for
comparing the dose reconstruction report to the evidence in the case file. If there are any
significant diserepancies or changes between the information in the case file and the dose
reconstruction report, including erroneous or incomplete information, or for which DEEOIC has
received.new information, the CE determines if rework may be necessary.

Significant diserepancies or changes would include, for example, additional cancer identified or
changed cancer site, changed employment facilities or dates, different diagnosis code, or change
m date of cancer diagnosis.

a. Cancer Change Rework.

(1) If additional cancer(s) is identified after the dose reconstruction is
performed and:

(a) PoC is less than 50%, the CE submits a rework request to NIOSH.
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)

(b)

PoC is 50% or greater, a rework is not required. All additional
primary cancers would be eligible for medical benefits under Part
B and Part E. The CE documents the newly identified cancer(s) in
the case file.

If two or more primary cancers are addressed in the dose reconsttuction,
and it is later determined that one or more of the cancers should not have
been included in the dose reconstruction (e.g., the cancer was found to be
a recurrent cancer or an erroneously reported cancer) and:

(2)

PoC is less than 50%, a rework is not required. The PoC forthe
remaining cancers will still be below 50%z#,The CE mustase the
PoC as calculated as the PoC of record; document the discrepancy
between the cancer(s) identified in the dose reconstruction and
those determined by DOL to becancers in the case file and in the
RD; and notify the NIOSH PHA of the change to the cancer(s)
status so that NIOSH can‘update its records.

If PoC is 50% or greater, submit a rework request to NIOSH.
Also, if a primargy cancer addressed in the dose reconstruction is
found subsequently tobe a secondary cancer with an unknown
primary, submit a rework request to NIOSH.

DOs«annot substitute newly identified cancers or additional
cancers notused in the dose reconstruction, or their diagnosis
dates, forincorrectly reported cancers found in the dose
reconstruction:

Smoking.and Race/Ethnicity Changes Rework. If information related to
race/ethnicity or smoking history changes after the dose reconstruction is
performed, the CE re-runs IREP using the revised information. A rework is not
required except for the following:

()

)

Ifithe PoC is initially below 45% and then increases above 50% or greater
after re-running IREP using the revised information, the CE submits a
rework request to the DEEOIC HP.

If the PoC was above 50% and the change reduces the PoC below that
threshold, the CE submits a rework request to the DEEOIC HP.

Diagnosis Code Changes Rework. Changes can affect the internal and/or external
dose models used in the dose reconstruction and/or the IREP model.

Accordingly, the CE submits a rework request for changes in diagnosis codes to
the DEEOIC HP. If the diagnosis code changes for the following condition, no
rework is required:
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(1) For carcinoma in situ skin, if the type of cancer is specified by DOL
(Malignant melanoma or Non-melanoma skin-Squamous cell), NIOSH
will use only the specified IREP model. If the cancer is not specified,
NIOSH will run both IREP models and the model which results in the

highest PoC will be used.
d. NIOSH-IREP Changes Rework. If the diagnosis code changes, submit a rework
request to the DEEOIC HP.
€. Diagnosis Date Changes Rework. The net effect of a change in the diagnosis date

depends mostly on the type of cancer, the worker’s age at the time‘of diagnesis,
and whether or not the year of diagnosis falls within thedatency period for
development of the cancer (which, in turn, varies by IREP cancer model).
Depending on the factors listed above, it is possible for an earlier diagnosis date
to result in an increase in the PoC. For changes to the diagnosis date:

(1) When the PoC is less than 40% and,

(a) The diagnosis dateds’inithe same calendar year, a rework is not
required.

(b) If the diagnesis date is found to be outside the calendar year (either
earlier or later), the CE.submits a rework request to NIOSH.

(2) When the PoC is between 40% and 49.99%, and there is any change to the
diagnosis date, the CE submits a rework request to the DEEOIC HP.

3) When the®PoC is 50% or greater,
(a) If'the diagnosis date is found to be later, a rework is not required.

(b) If the diagnosis date is found to be earlier, the CE submits a rework
request to NIOSH.

(©) The CE documents the difference in the diagnosis date in the case
file and ensures that the difference in the diagnosis date used in the

dose reconstruction is noted in the RD.

(d) The CE notifies the NIOSH PHA of the change in the diagnosis
date so that NIOSH can update its records.

f. Employment Changes Rework.

(1) If the PoC is 50% or greater and the CE identifies additional DOL-verified
employment, a rework is not required.
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)

3)

(4)

)

If the PoC is 50% or greater and the DOL-verified employment is found to
be less than that used in the dose reconstruction, the CE submits a request
for rework to the DEEOIC HP for review, and includes an electronic copy
of the dose reconstruction report.

If the PoC is between 40% and 49.99%, and the CE identifies additional
DOL-verified employment, the CE submits a request for rewerk to the
DEEOIC HP for review, and includes an electronic copy of the dose
reconstruction report.

If the PoC is less than 40%, and additional DOL-verified employment is
identified:

(a) If all the additional employment falls within the same calendar
year and the year is addressed. in the dose reconstruction, a rework
is not required.

(b) If the additional employment extends inte, or is wholly within
another calendar yearnot addressed in the dose reconstruction, the
CE submits a rework request to the NIOSH.

Some dose reconstructions contain more employment than originally
verified by DOL in the NRSD.. . NIOSH may have DOE dosimetry or
employmentirecords for periods not identified by DOL, or the dose
reconstruction may use a continuous period rather than considering
numerous breaks in employment.

(a) If the case is likely non-compensable, NIOSH may add the
additional time period to the DOL-verified employment for the
purpose of completing a dose reconstruction (unless it is military,
navy nuclear, or non-DOE federal service) in a timely manner.

(b) If the PoC is less than 50% and the dose reconstruction contains
employment added by NIOSH, a rework is not required. However,
the CE must write a memo to file that DOL did not verify part of
the employment period assumed by NIOSH, but that the
employment period was assumed correct for completing the dose
reconstruction in a timely manner.

Should new information arise to warrant performing the dose
reconstruction again (e.g., additional cancer diagnosis, additional
employment at another site), only employment verified by DOL
will be used, which may be more restrictive than that allowed in
the current dose reconstruction. The CE ensures that he or she
includes an explanation of this as part of the narrative analysis
included in any forthcoming RD.
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(6)

(7

(8)

If NIOSH has added employment to a claim that is likely
compensable, NIOSH contacts the CE with the additional
employment information for DOL review and verification. After
verification, the CE submits an amended NRSD listing all accepted
employment to NIOSH.

(c) If the PoC is 50% or greater and the dose reconstruction contains
employment added by NIOSH but not approved by:the DO, the CE
submits a rework request to the DEEOIC HP.

If a CE identifies military, navy nuclear, or non-DOE federal service
employment referenced in the dose reconstructionythe CE submits a
rework request to the DEEOIC HP because this may mean that covered
employment is not established.

For any PoC, if the CE identifies changes to the employment site(s), the
CE submits a rework request to the DEEQIC HP because this may alter
the applicable site profile used in assessing occupational radiation
exposure.

When a rework is not required, the CE documents the changes to the
employment in a memo to file and ensures that the difference(s) between
the employment used in the desereconstruction compared to the DOL-
verified employmentds noted in the RD. Finally, the CE notifies the
NIOSH PHA 'of the change(s) in employment so NIOSH can update its
records.

g. Additional Survivors (Claimants) Identified Rework.

(L)

2)

If the PoC is 50% or greater, NIOSH does not need to interview any newly
identified claimants. A rework is not required.

If the PoC is less than 50%, a rework request is sent to NIOSH to
interview the new claimant(s), at the claimant(s)’ request, to determine if
there is some information that could significantly affect the dose
reconstruction.

13. Procedures for Requesting Rework. For cases in which the CE determines that a rework

1S necessary, the CE e-mails his or her assigned SCE, SrCE or journey level CE with the
amended NRSD attached, noting the issues with the dose reconstruction.

a. The CE’s e-mail includes the following:

(1)

Version 4.2

Use an e-mail subject that is specific to the individual rework request. For
example: DOL Case ID, NIOSH ID Number, DO, and “Rework”, i.e.,
1234-NIOSH ID #123456-Denver-Rework.
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(2) The CE briefly summarizes how he or she used the current dose
reconstruction. Include the employment history used by NIOSH in the
dose reconstruction; the cancer(s), diagnosis code(s) and diagnosis date(s)
used in the dose reconstruction, and the PoC resulting from this
information used in the dose reconstruction.

3) Describe the reason(s) for the rework request. For example, an additional
cancer has been verified, the wrong cancer was reported imthe NRSD, the
primary cancer was determined for a secondary cancer reéported as an
“unknown primary,” more or less employment was determined, or the
diagnosis date for one of the cancers in the dose reconstruction wasfound
to be incorrect.

4) Determine whether the employment histoty and cancer information listed
on the Dose Reconstruction Coversheet is the exact information used by
NIOSH in the dose reconstruction. Af the informationeported in the
NRSD does not match the information stated on the Dose Reconstruction
Coversheet, review the dose reconstruction report, particularly in the
sections “Dose Reconstruction'Overview,” and “Information Used”,
where NIOSH describes'in more detail the‘information used to complete
the dose reconstruction.. Thisitext may resolve an apparent discrepancy.

(%) Refer to Exhibit 17-4 for examples of rework requests and types of
informationseeded.

The CE prepares an amended NRSD as necessary.
To track the action, the CE records the rework request in ECS.

The DEEOIC HP serves as the central liaison between NIOSH and DOL on all
issues related to dose reconstruction. If the SCE, SrCE, or journey level CE
agreesWwith the CE’s findings regarding rework, he or she forwards the CE’s e-
mail along with the amended NRSD to the DO NIOSH liaison. In turn, the DO
NIOSH liaison sends the request along with the amended NRSD to the DEEOIC
HP and copies the CE, SCE, SrCE or journey level CE, and DD. For instances
where the CE determines that a rework request does not need to be forwarded to
the DEEOIC HP (e.g., non-compensable claim with an accepted cancer not
included in the dose reconstruction), the CE is to forward the rework request
directly to NIOSH.

(1) The DEEOIC HP reviews the request for rework and determines whether a
rework is required.

(2) If the DEEOIC HP needs additional information to make a determination,
which may include requesting the case file, he or she contacts the CE.
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Rework Not Needed. If the DEEOIC HP determines that the submitted
information does not change the outcome of the dose reconstruction, he or she
sends an e-mail to the DO NIOSH liaison, with a copy to the CE, or SCE, and
DD, explaining the rationale for not continuing the review of the dose
reconstruction. When the CE receives this response, he or she ensures the
response is entered into ECS and proceeds with the IREP calculation.

(1

)

Updating Records. The CE is responsible for documenting,any change to
the case records in OIS. This is true regardless of whether the CE submits
the case for a rework review by the DEEOIC HP. The CE is to always
document, with memos to file, any analysis that appliesito@ssessingithe
sufficiency of a dose reconstruction, along withsthe guidelines used to
make that determination.

When the DO makes changes to information used in the NIOSH dose
reconstruction, and no rework is required, the DO NIOSH liaison or other
designated person sends an e-mail to the appropriate NIOSH PHA. This
e-mail indicates what information changed, suchias the diagnosis code,
cancer name, employment.dates, etc.

This allows NIOSH to updatedits records for the case, which is most
critical with respect:to changes involving diagnosis codes and PoC values
different from those initially generated by the dose reconstruction.
Forwarding these changes also allows NIOSH to compile accurate
statistics.on the types of cancers addressed in EEOICPA decisions that
required a NIOSH dose reconstruction.

If a CE petforms a.new PoC calculation using new information without
the need for rework, the DO NIOSH liaison must advise the NIOSH PHA
via e-mail and attach the new IREP summary file. For example, in a case
with an initial PoC less than 45%, the DEEOIC HP determined that a
change in the diagnosis code did not require a rework of the dose
reconstruction, but just a different NIOSH-IREP model run. If the new
IREP run resulted in a PoC less than 45%, the CE uses the new IREP run
and PoC as the value for the dose reconstruction but must advise NIOSH
as noted above.

Any future dose reconstruction rework based on additional verified
cancer(s) or employment is performed by NIOSH using only DOL-
verified information, which may be more restrictive than information used
in the previous dose reconstruction (i.e., in some likely non-compensable
cases, NIOSH may assume a continuous employment period rather than
considering numerous breaks in employment for the purpose of
completing a dose reconstruction in a timely manner). Therefore, it is
possible in some cases for the subsequent PoC to remain the same,
increase only slightly, or even decrease to some degree if the dose
reconstruction is reworked in the future.
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g.

Rework Needed. If the DEEOIC HP determines that a rework is necessary, he or
she e-mails the CE, SrCE or journey level CE, SCE, DD and the DO NIOSH
liaison. In certain non-standard rework requests, the DEEOIC HP also copies the
designated NIOSH Division of Compensation Analysis and Support (DCAS)
contact person(s) on the e-mail.

(1) The CE takes the following actions:

(a) Forward the amended NRSD as an electronic attachment via e-
mail to the NIOSH PHA assigned to the DO,

(b) Send a letter to the claimant (Exhibit 17-5).explaining that the case
has been returned to NIOSH for a review of the.dose
reconstruction.

(c) Send a copy of this letter tothe appropriate NIOSH PHA along
with the weekly DO submiissions to NIOSH.

After a revised dose reconstructiontéport is completed, NIOSH sends it to the
claimant along with another Form OCAS-1. The¢laimant has 60 days to sign and
return the form.

14. Comments to Dose Reconstruetion Submitted to FAB. A claimant may choose to present

comments regarding the findings reported in the NIOSH dose reconstruction. Claimant
comments may be submitted for consideration as part of the following circumstances: a request
for a review of the written record, oral hearing, or reconsideration; testimony or presentation of
exhibits for an oral hearing; or a request for reopening or other post-adjudication action. In these
situations, the DEEOIC HP serves as the.initial point of contact for addressing claimant-related
comments to a NIOSH dose reconstruction. The CE or assigned DEEOIC FAB staff person
takes the following steps to track dose reconstruction comments submitted for DEEOIC HP

review:

Version 4.2

Prepares.a memo to the DEEOIC HP that identifies all comments related to the
NIOSH dose reconstruction.

E-mails an electronic version of the memo to the DEEOIC HP. Attached to the e-
mail is a copy of the claimant’s comments/letter of objection, hearing transcript
and applicable exhibits, if available. Copies of this e-mail are sent to the
supervisor of the assigned CE or DEEOIC FAB staff member and the Policy
Branch Program Specialist. The e-mail message should contain the following
information in the subject line: the assigned DEEOIC staff member’s FAB or DO
location; “Tech Obj”; the DOL Case ID#; and the name of the covered facility,
e.g., (FAB NO) Tech Obj-4112(Hanford).

Bronzes a copy of the memo with associated documents attached into OIS to
document the referral and the person completing the action documents ECS
Notes, verifying that the aforementioned actions have been completed.
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d. Upon receipt of the comments related to the dose reconstruction, the DEEOIC
HP determines whether the issues raised require further review by NIOSH. As
part of this review, he or she will review applicable documents from OIS
including: the NIOSH dose reconstruction report, an IREP summary for each
cancer, and CATI summary for each claimant from the NIOSH dose
reconstruction documentation. If the DEEOIC HP determines that the issues
raised are appropriate for NIOSH review, he or she compiles a package consisting
of a copy of the memo from the assigned DEEOIC staff member, a summary of
the concerns raised regarding the NIOSH dose reconstruction pfocess or copy of.
pertinent transcript data from the oral hearing, including exhibits (if applicable),
the comments/objection letter from the claimant, and any additional
documentation (e.g., exposure data). The DEEOIC HP-submits this package to
NIOSH for review and written response. The DEEOQIC HP can consult with
NIOSH to clarify whether an issue is appropriatefor NIOSH review.

e. Upon receipt of NIOSH’s response, the DEEOIC HP reviews the response to
confirm that it addresses the claimant’s concernss He or she will add any
additional comments, noting that the comments are from DEEOIC, and forward
this information to the assigned DEEOIC staff member and his or her respective
supervisor via e-mail. Upon receipt of the reviewof NIOSH’s response, the
assigned DEEOIC staff member bronzes the responses into OIS. The assigned
DEEOIC staff member ineorporates the NIOSH findings into a FD/Remand or
other post-adjudicatory'decision (e.gireconsideration, reopening, etc.). The
FD/Remand or other post-adjudicatory decision must clearly summarize the
claimant’s concerns regarding the dose reconstruction and include a detailed
summary of NIOSH’s responses or, when appropriate to provide clarity, a
verbatim recitation of NIOSH’s comment response.

If the DEEQIC HP determines that the concerns do not warrant further review by
NIOSH; the DEEOIC HP prepares an e-mail to the assigned DEEOIC staff
member and his/her supervisor addressing the issues raised by the claimant
tegarding NIOSH dose reconstruction. In such instances, the assigned DEEOIC
staff mémber incorporates the findings of the DEEOIC HP into either a
ED/Remand or other post-adjudicatory decision. The FD/Remand or other post-
adjudicatory decision must summarize clearly the claimant’s concerns regarding
the dose reconstruction and include the DEEOIC HP’s comments to such
concerns.

1547 Proving Causation Between Diagnosed Non-SEC Cancer and Covered Employment.
Under Part B, a covered employee seeking compensation for cancer, other than as a member of
the SEC seeking compensation for a specified cancer, is eligible for compensation if DOL
determines that the cancer was "at least as likely as not" (that is, a 50% or greater probability)
caused by radiation doses incurred in the performance of duty while working at a DOE facility
and/or an AWE facility. DEEOIC uses an algorithmic calculation provided by NIOSH to
determine the PoC.
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a. Cancers for Which the Primary Site is Unknown. Some claims involve cancers
identified by their secondary sites (sites to which a malignant cancer has spread),
where the primary site is unknown.

(1) This situation most commonly arises when death certificate informatien is
the primary source of a cancer diagnosis. It is accepted that cancer-
causing agents, such as ionizing radiation, produce primary cancers. In a
case in which the primary site of cancer is unknown, this means that the
primary site must be established by inference to estimaté the PoC.

(2) For background purposes, Exhibit 17-6, which is producedfrom Table 1
in 42 C.F.R. Part 81, indicates, for each secondary.cancer, the set'of
primary cancers producing approximately 75% of that secondary cancer
among the U.S. population (males and females were considered
separately). NIOSH performs the dosereconstruction for the cancer site
that yields the highest PoC.

If the PoC yields a result greater than 50%, all of the secondary cancers
are covered for medical benefits even if no dose reconstruction was
performed for that secondary cancer.

b. Cancers of the Lymph Node.. The CE considers all secondary and unspecified
cancers of the lymph node as secondary.cancers (those resulting from metastasis
of cancer from a primary site). For claims identifying cancers of the lymph node,
Exhibit 17-6 provides guidance forassigning a primary site and calculating the
PoC using NIOSH-IREP.

c. Claims with Two‘or More Primary Cancers. For these claims, DOL uses NIOSH-
IREP-to ecalculate the estimated PoC for each cancer individually. The CE then
performs an additional statistical procedure following the use of NIOSH-IREP to
determing the probability that at least one of the cancers was caused by radiation
(discussed further in the NIOSH-IREP procedures). This approach is important to
the claimant because it determines a higher PoC than is determined for either
cancer individually.

For/cases involving multiple primary cancers where the PoC is greater than 50%,
all of the primary cancers will be covered for medical benefits.

d. Claims for Certain Cancers. Sometimes NIOSH guidance requires that a CE run
two or three NIOSH-IREP models for a particular cancer. This most often occurs
with different types of leukemia. NIOSH only includes the NIOSH-IREP input
and associated summary sheet providing the highest PoC in the "Dose
Reconstruction Files" in the data sent to the DO.

16. Calculation of PoC Using NIOSH-IREP Computer Program. DOL calculates the PoC for
all cancers using NIOSH-IREP. The risk models developed by the NCI and the Center for
Disease Control for NIOSH-IREP provide the primary basis for developing guidelines for
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estimating PoC under EEOICPA. They directly address 33 cancers and most types of radiation
exposure relevant to claimants covered by EEOICPA. A glossary of cancer descriptions is
provided in 42 C.F.R. Part 81 and is produced as Exhibit 17-7.

a. NIOSH-IREP Operating Guide. The CE uses procedures specified in the
NIOSH-IREP Operating Guide to calculate PoC estimates under EEOICPA. The
guide provides step-by-step instructions for the operation of NIOSH<IREP.

There are two user guides, one for cases with a PoC less than 45%or greater than
52%; and another, termed the Enterprise Edition, for cases with’PoCs of 45% to
52%. Enterprise Edition cases can be identified by looking at the Excel input file
name which would include the notation “EE.”

(1) For cases with a PoC less than 45% or greater than 52%, the CE accesses
NIOSH-IREP on the NIOSH website to perform the PoC calculation. The
CE uses data from the CD or electroni¢ record.for the NIOSH-provided
input file for each cancer.

When two or more cancers are present; the CE uses the multiple primary
cancer equation to calculate'the total PoC.

(2) For cases with POCs between45% and 52%, another software program,
called the NIOSH-IREP Enterprise Edition (NIOSH-IREP-EE), is used to
perform the PoC€ calculation.«The Enterprise Edition is used for this PoC
range to achieve better statistical precision and further reduces the chance
of denying a claim‘because of sampling error.

3) Foranultipleprimary cancers (or secondary cancers with no known
primary),the CE performs the NIOSH-IREP-EE calculation for each
cancer.

17. Establishing Causation for Cancer Under Part E. EEOICPA presumes medical conditions
approved under Part.B are caused by exposure to a toxic substance under Part E, so long as there
is covered contractor employment and in the case of deceased employees, which a survivor is
found.eligible.
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CHAPTER 18 — ELIGIBILITY CRITERIA FOR NON-CANCEROUS CONDITIONS

1. Purpose and Scope. This chapter describes the criteria necessary to establish eligibility
for non-cancerous conditions covered under Part B and/or Part E of the EEOICPA. The chapter
provides a discussion of the steps the CE undertakes in the development of the causal
relationship between toxic substance exposure at a covered facility and diagnosed non-cancerous
conditions.

2. Approved Part B Illnesses. The EEOICPA provides that a CE may presume an
occupational illness approved under Part B relates to a toxic substance expesure under Part E, as
long as the employee is a DOE contractor or subcontractor working at a covered DOE or RECA
Section 5 facility under Part E. In all instances when issuing a Part E.RD.based on a Patt B
acceptance, the CE applies the factual findings of the original PartB FD. This includes the
establishment of verified covered employment, diagnosed medical condition(s), and survivor (if
applicable) relationship to the deceased employee. Survivorsiapproved under /Part B need to
establish the distinct survivorship criteria under Part E and provide evidence'that it is “at least as
likely as not” that the employee’s exposure to a toxic substancewas a significant factor that
aggravated, contributed to, or caused his or her death.

3. Identifying Claimed Condition as Part B, Part E, or Both:«' The CE first determines
whether the type of claim filed is for employee benefits (i.e., Form EE-1) or for survivor benefits
(i.e., Form EE-2). Then the CE reviews the condition(s) claimed, either marked or written on the
form, and determines whether the claimed conditiomiis.potentially covered under Part B, Part E,
or both.

Those conditions covered under Part B'are beryllium sensitivity, CBD, chronic silicosis, and
cancer. Under Part E, consideration'extends,to any illness claimed as related to an occupational
toxic substance exposure, including those covered under Part B. This includes, but is not limited
to, diagnosed cancersy tespiratory illnesses, cardiac illnesses, and also mental illnesses that
originate from a physical conditionySuch as a neurological condition. An illness or injury that
arises because of an accepted Part B or Part E condition is compensable as a consequential
condition.

To identify accurately a claimed condition as covered under Part B, Part E, or both, the CE has to
evaluate.initially the claimed employment, because that is indicative of the type of coverage that
extends to the employee. Some types of qualifying employment under Part B do not qualify for
coverage underPart E. For example, Part B coverage extends to atomic weapons employees,
beryllium vendor employees, and DOE contractor/subcontractors and federal employees.
Alternatiyvely, Part E coverage extends to DOE subcontractor/contractor employees working at
DQE fagilities. Part E does not cover employees of AWE, beryllium vendors, or federal
agencies, except if the employee worked at an AWE facility or with a beryllium vendor
designated as a DOE facility for remediation and the employee worked for the remediation
contractor. The CE has to assess properly each claimed medical condition, along with the type
of employment claimed, to associate it to the respective Part B or E component.
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4. Proof of Covered Employment for Beryllium Illness. For beryllium claims, exposure to

beryllium is necessary. The DEEOIC recognizes that the potential for beryllium exposure
existed at all beryllium vendor and DOE facilities.

a.

Under Part B. To satisfy the employment requirement, the evidence needs.to
establish either (1) that the employee had at least one day of verified employment
at a DOE facility or (2) that the employee was present for at least one day at a
DOE facility, or a facility owned and operated by a beryllium vendor.

Under Part E. To satisfy the employment requirement under Part E, the employee
must have at least one day of verified employment as a DOE contractor or
subcontractor at a DOE facility.

5. Beryllium Sensitivity. Beryllium sensitivity is an allergi€¢ reaction of the immune system

to the presence of beryllium in the body because of contact with beryllium dust particles or
fumes. The evidence required to establish beryllium sensitivity is desctibedunder 42 U.S.C.
§73841(8)(A) and the CE develops the beryllium claim@ccordingly, verifying whether or not the
medical evidence submitted by the claimant is sufficient.

a.
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Testing. A claimant establishes beryllium sensitivity under Part B and/or Part E
by submitting the results of either one BeLPT or one BeLTT, performed on blood
or lung lavage cells, which:shows abnormal or positive findings. A claimant can
also establish beryllium sensitivity by.submitting the results of one beryllium
patch test, which shows a positive reaction. The DEEOIC requirement to accept
beryllium sensitivity 1§ oné abnormal test.

Evaluations A physi¢ian is tequired to validate the results of an abnormal
BeLPT/BeLTT of beryllium patch test with his or her findings specifically
outlined (e.g., abnormalresponse to beryllium). A BeLPT/BeLTT or beryllium
patch test exhibitinga “borderline” result is not sufficient to establish beryllium
sensitivity.

The CE does not attempt to interpret the findings of the BeLPT/BeLTT or the
beryllium patch test. If the test is not accompanied by a physician’s
interpretation, the CE obtains the interpretation from the physician who
performed the test. If the testing physician is not available, the CE obtains an
evaluation from another qualified physician (e.g., a CMC).

False Negative Results. If a claimant has a history of steroid use, a false negative
result on a BeLPT/BeLTT or the beryllium patch test can occur. DEEOIC will
accept that a false negative test qualifies as an abnormal BeLPT/BeLTT only
when a physician provides a well-rationalized opinion supporting the contention
that a normal BeLPT/BeLTT represents a false-negative result. The opinion of
the physician must align with the objective medical evidence of record including
that the patient used steroid medication at the time of BeLPT/BeLTT testing.
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d. Definitions. A BeLPT/BeLTT is a laboratory test that measures how a type of
disease-fighting blood cell, called a lymphocyte, reacts to beryllium. The blood
cells’ reaction to beryllium determines whether the test results are normal or
abnormal. If the cells do not react sufficiently to beryllium, the test result is
normal; if the cells react very strongly to beryllium, the test result is abnormal.
The Bronchoalveolar Lavage LPT is a laboratory test performed on lung tissue
that is washed from the lungs. The lung wash contains lung tissue obtained via an
intranasal insertion of a bronchoscope into the lung. When the brenchoscope is
lowered into the lower lung, a saline solution is washed into the airways and
retrieved (lung washing). The retrieved solution is cultured.dn the presence of
beryllium salts. A reaction or response to the beryllium salts represents a
lymphocytic process and is sufficient to establish beryllium sensitivity.

€. Benefits Under Part B. Once the medical, employment, and causation criteria are
satisfied for a beryllium sensitivity claim under Part B, the employee receives
medical monitoring (which includes all tests for CBD), treatment, and therapy for
the condition effective on the date of filing. Unlike for CBD, the Act provides for
no lump-sum compensation for beryllium sensitivity under Part B.

f. Benefits Under Part E. Once the medical, employment, and causation criteria are
satisfied for a beryllium sensitivity claim under Part E, the employee receives
medical monitoring, treatment, and therapy/for the condition effective on the date
of filing. In addition, the employee is.eligible for lump-sum compensation for
impairment and/or wage-loss if the CE finds that the criteria for those benefits are
satisfied.

6. Established CBD Before 1993, Part B. The evidence required to establish a claim for
established CBD under Part.B of the Act.is described under 42 U.S.C. §73841(13). Whether to
use the pre- or post-1993. CBD criteriadepends upon the totality of the medical evidence,
including when the employee was tested positive for, diagnosed with, and/or treated for a chronic
respiratory disorder.

If the earliest dated document showing that the employee was tested positive for, treated for, or
diagnosed with a ehroni¢respiratory disorder is dated prior to January 1, 1993, the pre-1993
CBD eriteria should be used. Evidence of a chronic respiratory disorder includes records
communicating existence of a long term, prolonged pulmonary disease process. References to
acute pulmonary conditions, such as short-term pulmonary distress associated with temporary
viralor bacterial infection do not qualify as a chronic respiratory disorder. Pulmonary testing
performed in occupational or medical settings, which identify abnormalities, are not appropriate
to document a chronic respiratory disorder, unless interpreted as such by a physician. In
situations where it is critical that the question of whether historical documentation communicates
the existence of a chronic respiratory disorder, the CE is to undertake development to allow for a
physician chosen by the claimant to provide clarification, or when the claimant is unable to
provide such evidence, seek the input of a CMC.

If the earliest dated document showing a chronic respiratory disorder lists a date after January 1,
1993, the post-1993 CBD criteria should be used. If the employee sought treatment before 1993,
but the medical documentation relating to the treating document is dated on or after January 1,
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1993, the pre-1993 CBD criteria should be used. In this situation, the medical evidence is to
clearly communicate the fact that treatment occurred prior to 1993.

To establish pre-1993 CBD, the medical documentation is to include at least three of the
following: characteristic chest radiographic [or computed tomography (CT)] abnormalities;
restrictive or obstructive lung physiology testing or diffusing lung capacity defect; lung
pathology consistent with CBD (including the results of an abnormal mediastinal lymph node
biopsy); a clinical course consistent with a chronic respiratory disorder, or immunologie tests
showing beryllium sensitivity (e.g., skin patch test or beryllium blood test prefetred). Onee it is
established that the employee had a chronic respiratory disorder prior to 1993, the CE,is not
limited to the use of medical reports dated prior to 1993 to meet three of the five criteria.

a. Characteristic Chest Radiograph (X-ray). In a chest Xsray;rays are emitted
through the chest and the image is projected onto film, creating a picture of the
image. Chest X-ray findings that a physician may commonly communicate as
characteristic of CBD include:

(1) Small round areas of opacity distributed.throughout all of the lung fields.
Mixtures of round and irregular areas.of opacity are also often seen.

(2) Other characteristic X-ray findings.include interstitial lung fibrosis,
interstitial or pleural fibrosis«(i.e., pleural fibrosis alone is not sufficient, as
there have to be other.findings present), and granulomas (i.e., non-
calcified and non-caseating).

(a) Caseating granulomas are sometimes considered characteristic;
however, the treating physician or a CMC needs to review these
findings for a determination. The term “caseating” identifies
necrosis (i.€., decay) in the center of a granuloma. This term was
originally applied to a granuloma associated with tuberculosis or a
fungal infection. A non-caseating granuloma is one without
necrosis and is characteristic of CBD.

(b) Calcification in a granuloma is usually associated with the healing
of the granuloma. A calcified granuloma is not characteristic of
CBD.

3) Coarse linear fibrosis is sometimes found with advanced CBD which
results in progressive loss of lung volume.

b. CT Scan. A CT scan uses X-rays to produce detailed pictures of structures inside
the body. Each X-ray pulse lasts only a fraction of a second and represents a
“slice” of the organ or area being studied. A CT scan is sometimes referred to as
a CAT (computed axial tomography) scan. CT scan abnormalities a physician
may reference as indicative of CBD include the following:

(1) Consolidation, ground glass, septal thickening, diffuse nodules (different
distributions), interstitial fibrosis, bronchiectasis, and honeycombing.
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(2) Other CT scan findings include parenchymal nodules, septal lines, patches
of ground-glass attenuation, bronchial wall thickening, and thickening of
the interlobular septa. Nodules are often seen clustered together around
the bronchi or in the subpleural region. Subpleural clusters of nodules
sometimes form pseudo plaques. In advanced CBD, large subpleural-eysts
are sometimes found.

Radiographic Patterns. The following list represents radiographic(X-ray/CT)
patterns that a physician may reference as characteristic of CBD:

Chest X-ray CT/*HRCT

Alveolar Patterns Alveolar Patterns

- Consolidation - Consolidation

- Ground glass - Ground glass
Interstitial Patterns Interstitial Patterns

- Reticular (irregular lines) - Septal thickening

- Diffuse Nodules - Diffuse Nodules (different distributions)
- Reticulonodular - Ground glass
Interstitial Fibrosis Interstitial Fibrosis

- Honeycombing - Traction Bronchiectasis
- Upper lobe retraction - Honeycombing
*HRCT = high-resolution computed.tomography

Restrictive of Obstructive Lung Physiology Testing or Diffusing Lung Capacity
Defect. Obstruction, either severe or mild, is the most common abnormality
found by spiromietry. Severe obstruction prevents complete exhalation (i.e., air
trapping). ‘A definitive diagnosis of restriction (e.g., reduced lung volumes)
through spirometry is not made without lung volumes. Generally, the pulmonary
function‘studies include the physician’s interpretation of whether there is
restriction or obstruction.

Arterial Blood Gas (ABG). An ABG test is not used in lieu of a PFT. There are
many factors involved in interpreting an ABG test. If the CE is unable to obtain a
PET and the ABG test is the only test available, the treating physician or a CMC
needs to review the ABG test results along with the medical evidence of record to
determine whether it is indicative of a restrictive or an obstructive lung
physiology. An ABG test result generally does not show a diffusing lung capacity
defect.

Pathology Report. A physician may reference the existence of lung pathology
consistent with CBD in a pathology report. The opinion of the physician will
generally result in his or her examination of specific diagnostic test results or
other results from examination. If a pathology report does not include a
physician’s interpretation, or if the CE is unsure whether the findings are
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consistent with CBD, the CE obtains clarification from the treating physician or a
CMC.

g. Clinical course consistent with chronic respiratory disorder may include the
following disorders and methods of treatment that a physician finds relevant.in. his
or her assessment relating to CBD:

(1) Hypoxemia requires supplemental oxygen and supplies.

(2) Air flow obstruction (e.g., COPD, emphysema) and asthma/wheezing-like
symptoms require inhalers (e.g., Flovent, Advair, Serevent; Albuterol,
etc.), corticosteroid drugs, bronchodilators, and-exygen therapy.

3) Right heart failure, Cor pulmonale: Cardiology consult and subsequent
management, diuretics (e.g., Lasix, HETZ, Spironolactone, etc.),
supplemental oxygen.

4) Pulmonary Hypertension: Cardiology consult and subsequent
management, supplemental’oXygen.

(%) Respiratory infections (pneumonia, acute bronchitis): Antibiotics, sputum
cultures, blood cultures, sometimes bronchoscopy.

(6) Sarcoidosis:€orticosteroid drugs, such as Prednisone.

h. Immunologic Tests. Examples of immunologic tests that establish beryllium
sensitivity include sKin patchitests and beryllium blood tests which involve the
interaction of antigens with antibodies.

7. Established CBD On/A fter January 1, 1993, Part B. The medical documentation needs to
include an abnormal BeLPT/BeLTT performed on either blood or lung lavage cells or a positive
beryllium patch test;in addition to evidence of lung pathology consistent with CBD. Proof of
lung pathology eonsistent with CBD includes, but is not limited to: a lung biopsy showing
granulomas or a lymphoeytic process consistent with CBD; a CAT scan showing changes
consistent with CBD; or a pulmonary function or exercise test showing pulmonary deficits
consistent with CBD.

In addition to the three criteria listed, a mediastinal lymph node biopsy interpreted by a physician
as evidence of “lung pathology consistent with CBD” may be used to establish CBD. A
mediastinal lymph node biopsy is not the equivalent of a “lung biopsy” and, as such, does not
substitute for such in the assessment of a post-1993 CBD claim. The evidence has to be
interpreted as “lung pathology.” A mediastinal lymph node is not dispositive proof of CBD in
the same way as a lung biopsy.

a. Lung Biopsy.
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(1)

)

The term “lung biopsy” is any sampling of lung tissue to assess the
possibility of disease. Lung tissue samples include any one of the
following:

(a) Lung tissue obtained from whole lung specimens at the time-of.an
autopsy,

(b) Lung tissue obtained by open or video-assisted thoracotomy;
(c) Lung tissue obtained by bronchoscopic transbronchialbiopsy; or

(d) Lung tissue obtained by bronchoalveolardavage, which includes
alveolar and bronchial epithelial cells, macrophages, lymphocytes,
neutrophils, eosinophils, and othet lung cells.

Tissue samples obtained by@ny one of these methods are used to
document the presence of a lymphocytic process consistent with
CBD.

In claims where a normal or borderline BeLPT/BeLTT has been
interpreted by a physician asfalse-negative result due to steroid use, and a
lung tissue biopsy-has been performed, the CE is to obtain a medical
opinion from the employee’siphysician explaining whether the biopsy
results is interpreted as “consistent with CBD.” The physician must
provide his or her opinion that explains what aspects of the biopsy
objectively support that the results reasonably represent a disease process
consistent with CBD.\ In the absence of a rationalized opinion from the
employee’s physician, the CE is to refer the medical evidence to a CMC
for analysis and©Opinion. Once a normal BeLPT/BeLTT has been
interpreted by a physician as false-negative result and a rationalized
opinion from a qualified physician establishing that the results of a lung
biopsy is consistent with CBD has been received, the CE may accept the
claim.

Lymphocytic Process. A lymphocytic process consistent with CBD is measured
in the lung by any one of the following methods:

(1

2)
)

Biopsies showing lymphocytes (i.e., part of the population of so-called
mononuclear cells) in bronchial or interstitial (alveolar) lung tissue;

Biopsies showing non-caseating granuloma;
Bronchoalveolar lavage showing an increase in the percentage of
lymphocytes in the differential cell count (i.e., typically >15%

lymphocytes is considered a BAL lymphocytosis, but physician
interpretation is paramount); or
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(4) Bronchoalveolar lavage beryllium LPT showing that the lymphocytes
washed from the lungs react/respond to beryllium salts. This includes an
abnormal BeLPT/BeLTT, performed on either blood or lung lavage cells,
or a positive beryllium patch test.

CAT Scan. A CAT scan uses X-rays and computers to produce an image of a
cross-section of the body. For post-1993 CBD claims, a physician evaluates the
results of the CAT scan for a determination on whether the findings are consistent
with CBD.

Pulmonary Function or Exercise Testing. For this criterion, the treating physician
or a CMC evaluates the results of the pulmonary functionsstudy or exercise tests
for a determination on whether or not the deficits aré consistent with €BD.

8. Established CBD Decisions, Part B. The pre-1993 CBD criteria are recognized as

generalized because before 1993, it was difficult to confizm beryllium sensitization. As such, the
respiratory problems potentially related to beryllium were oftendmisdiagnosed and thought to be
related to other causal factors. After 1993, diagnostic measures reliably identified a patient’s
sensitivity to beryllium and linked it to the potential'onset of CBD.<As such, the post-1993 CBD
criteria are significantly more accurate for confirming or.negating the existence of beryllium
sensitization and CBD.

Version 4.2

Conflicting Medical Evidence. During the adjudication process, there are
instances when the €F encounters claims containing conflicts between the pre-
1993 and post-1993 standard. This will most commonly occur where the pre-
1993 criteria apply, but post-1993 evidence exists suggestive that an employee
does not have CBD« For example, a claim contains a post-1993 BeLPT with
normal results and medical evidence meeting the pre-1993 CBD criteria (i.e.,
evidenceof chronic respiratory disorder prior to 1993 and three of the five
diagnostic criteria)., An these situations, the CE proceeds with acceptance, if the
fiecessary eriteria for a pre-1993 or post-1993 CBD claim are met.

Referralito a CMC. CEs should refer claims to a CMC for a medical review after
all means of obtaining the evidence from the treating physician is exhausted. The
CE may also refer cases to a CMC when the medical reports and/or tests do not
include a clear interpretation and/or if there is a specific question(s) about the
medical evidence. When the CE makes a referral to a CMC, he or she is to send
relevant medical records in the case file to the CMC for review. Examples of
situations when a referral is needed include:

(1) Assessment of pre-1993 medical evidence to determine if the claimant
suffered from a chronic respiratory disorder;

(2) Medical test results that do not provide a clear interpretation (e.g.,
pathology report, BeLPT, X-ray, CT scan); and
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3) Pre-1993 and/or post-1993 CBD tests (e.g., chest X-ray, diffusion lung
capacity defect, lung biopsy showing granulomas, lymphocytic process, or
pulmonary function study) that do not denote abnormalities or defects,
contain the finding “consistent with CBD”, or are inconclusive.

The opinion of the CMC, when properly supported by medical rationale,
carries significant probative value. However, the CE has to assess
carefully the weight of medical evidence whenever there isia conflict
between two physicians. The CE is to communicate clearly his or her
assessment of the weight of medical evidence in any/RD to clearly explain
the reasons why one physician’s opinion takes precedence©ver another.

Beryllium Sensitivity Decision When CBD Is Claimed. When CBDis claimed on
Form EE-1 for a living employee, but evidence stpports the existence of
beryllium sensitivity only, the CE issues a RD'to aceept for beryllium sensitivity
and deny the claim for CBD. If at a later date, the DO receives evidence that the
employee’s beryllium sensitivity has progressed.to CBD, it can initiate a
reopening to resume development of the existing CBD_¢laim. The claimant may
also file a reopening request to resumedevelopment©f his or her CBD claim, if
new medical evidence supports/the claim.

9. Beryllium Sensitivity and CBD, Part E. A BeLPT .or BeLTT are definitive tests for

confirming beryllium sensitivity. Assuch, a positive.BeLPT or BeLTT is required for any Part E
claim for CBD that cannot be processed based on a positive determination under Part B. For
additional discussion regarding the requirements for establishing beryllium sensitivity, refer to
Section 5 (Beryllium Sensitivity) of this chapter.

a.

Version 4.2

Beryllium Sensitivity. As.under Part B, beryllium sensitivity is established by
submitting the results of one beryllium patch test, one abnormal beryllium LPT or
LTT result indicating that an employee’s blood shows an abnormal proliferative
tesponse to beryllium sulfate.

Physician Narrative. A Part B FD under the EEOICPA approving beryllium
sensitivity or CBD is sufficient to establish the diagnosis and causation under Part
E. However, if there is no Part B decision, in addition to a positive BeLPT or
BeLTT, the claimant is to submit a rationalized medical report including a
diagnosis of CBD from a qualified physician to establish CBD under Part E. The
rationalized report should contain an evaluation of the employee’s medical
condition and the physician’s opinion whether it is “at least as likely as not” that
exposure to beryllium at a DOE covered facility was a significant factor in
aggravating, contributing to, or causing the CBD.

Referral to CMC. If the CE determines that the totality of the evidence is
inconclusive in establishing the diagnosis or causation for the claimed condition,
he or she is to refer the matter to a CMC for review. This is especially true if the
treating physician is unavailable or unable to provide the necessary information.
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d. Causal Relationship, Survivor Development. When a survivor claim for CBD is
accepted under Part B and an “Other Chronic Pulmonary Disease” is listed on the
death certificate as contributing to or causing the employee’s death, the CE
concludes that it is “at least as likely as not” that the presence of CBD, or the
chronic respiratory disorder consistent with CBD, aggravated or contributed-to.the
“Other Chronic Pulmonary Disease,” and therefore to the employee’s death.

The accepted “Other Chronic Pulmonary Diseases™ are:

(1) Asbestosis;

(2) Silicosis;

3) COPD;

4) Emphysema; and
(%) Pulmonary Fibrosis

Once the CE has collected the medical, employment, and causation@vidence necessary for a
beryllium sensitivity or CBD claim under Part/E, the employee réceives medical monitoring,
treatment, and therapy for the condition(s) effectiveto the date of filing. In addition, the
employee is eligible for lump-sum compensation for impairment and/or wage-loss. In the case
of a deceased employee, if the evidence supports that-heor she had work-related CBD that
contributed to death, the employee’s qualified survivors are eligible for lump-sum compensation.

10. Presumption of CBD4Diagnosis of Sarcoidosis, and History of Beryllium Exposure.
Sarcoidosis is a disease that represents as imflammation of cells that form into nodules or
granulomas. Sarcoidosis ean occur in different organ systems. Under Part B, the DEEOIC
recognizes that a diagnoesis of pulmonaty sarcoidosis, especially in cases with pre-1993 diagnosis
dates, could represent a misdiagnosis for CBD. As such, a diagnosis of pulmonary sarcoidosis is
not medically appropriate under Part B if there is a documented history of beryllium exposure.

In those situations, a.diagnosis of sarcoidosis is evaluated as a claim for beryllium sensitivity
and/or CBD. "Under Part E, if there is a diagnosis of pulmonary sarcoidosis, but no affirmative
evidence in the form of'a positive BeLPT or BeLTT exists, the CE adjudicates the condition as
sarcoidosis, not CBD.

Part B of the EEOICPA specifies diagnostic criteria necessary to qualify for compensation. As
such, in the case of a diagnosed pulmonary sarcoidosis being treated as beryllium sensitivity or
CBD, it is necessary for the CE to obtain the evidence satisfying pre-1993 or post-1993 CBD
criterial€numerated under the Act.

For a Part E claim, the CE can evaluate a pulmonary sarcoidosis claim as CBD; however, a
positive BeLPT or BeLTT is necessary to accept a diagnosis of beryllium sensitivity/CBD under
Part E. Without affirmative evidence in the form of a positive beryllium BeLPT or BeLTT, the
CE is to proceed with the adjudication of the claim as one for a diagnosis of sarcoidosis.
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In cases where there is medical evidence that establishes a diagnosis of pulmonary sarcoidosis
and a positive BeLPT or BeLTT, the CE is to obtain a physician’s opinion regarding whether it is
“at least as likely as not” that exposure was a significant factor in aggravating, contributing to, or
causing CBD.

1. Consequential Illnesses from CBD or its Treatment. For information about con$equential
illnesses from CBD, see Chapter 23, Consequential Conditions.

12. Silicosis. Chronic silicosis is a non-malignant disease of the lung causéd by prolonged
exposure to silica dust. Under Part B, if all covered employment and exposure criteria are met,
only chronic silicosis is covered. However under Part E, if all covered employment and
exposure criteria are met, chronic silicosis, acute silicosis, acceleratedssilicosis, and complicated
silicosis are covered.

If chronic silicosis, acute silicosis, accelerated silicosis, or complicated silicosis is claimed on the
Form EE-1 or EE-2, then the CE develops for that specifi¢ silicosis under the appropriate Part(s)
of the Act.

a. Silicosis Employment and Exposuré Criteria, Part B4 42 U.S.C. §7384r(c) and (d)
describe the employment requireéments for an employee diagnosed with chronic
silicosis. The CE reviews the evidence to ensure that the employee was:

(1) A DOE employee or a DOE centractor employee; and

(2) Present for an aggregate of at least 250 work days during the mining of
tunnels'at a DOE facility located in Nevada or Alaska for tests or
experimentstelated to,an atomic weapon (Part B claims only). This
tunnel wotk occurred through October 1992, at which time the unilateral
meoratorium on nuclear weapons testing went into effect.

b. Medical Evidence. 42 U.S.C. §7384r(e) describes the medical evidence needed to
establish a diagnosis of chronic silicosis. The CE verifies that all the necessary
medical.evidence is present in accordance with the requirements listed in the
statute, as follows:

(1) The initial occupational exposure to silica dust preceded the onset of
chronic silicosis by at least 10 years; and

(2) A written medical narrative from a qualified physician that includes a
diagnosis of chronic silicosis and the date of initial onset. In addition, one
of the following is required:

(a) A chest radiograph, interpreted by a physician certified by the
NIOSH as a B-reader (physician’s signature not required),
classifying the existence of pneumoconiosis of category 1/0 or
higher;
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(b) Results from a computer assisted tomograph or other imaging
technique that are consistent with chronic silicosis; or

(c) Lung biopsy findings consistent with chronic silicosis.

Upon review of the evidence submitted, the CE verifies the presence ofthe
necessary medical and diagnostic evidence to support a diagnosis of ¢hronic
silicosis. If deficiencies are noted, the CE requests evidence fromsthe claimant
and/or the treating physician.

Silicosis Employment and Exposure Criteria, Part E. Silica exposure in the
performance of duty is assumed if the employee was present at a DOE or RECA
Section 5 facility where silica is known to have been present. There afe no
required number of days of employment under Part E. The initial occupational
exposure to silica dust needs to precede the onset of silicosis by at least 10 years.
However, there are instances where an employee’s initial occtipational exposure
to silica dust can be great enough to result in theonset of silicosis prior to 10
years. Therefore, the CE reviews the employment evidence and weighs the
exposure evidence, accordingly, whenmaking causation determinations.

The provisions regarding separate treatment for chronic silicosis set forth in
§7384r of the Act for Part-B,do not apply to Part E. Therefore, for purposes of
evaluating the employee’s Part E claim.for silicosis, the element of causation is
not presumed unless’it was determined that the employee was entitled to
compensation under Part B for silicosis (see §7385s-4(a)) or the Secretary of
Energy has made a positive determination of causation (see §7385s-4(b)). In all
other cases©f claimed silicosis under Part E, the employment and exposure
criteria applicable to all other claimed illnesses under Part E shall also apply to
silicosis elaims; that is,the employee must have been a DOE contractor employee
and 1t must be “at least as likely as not” that exposure to a toxic substance at a
DOE facility was a significant factor in aggravating, contributing to, or causing
the employee’s silicosis and it must be “at least as likely as not” that the exposure
to such toxic substance was related to employment at a DOE facility.

Silicosis is a nonmalignant respiratory disease covered under RECA Section 5.
Therefore, for purposes of evaluating the Part E silicosis claim of a uranium
employee covered under Section 5 of RECA, the DOJ verifies covered
employment and the CE makes the causation determination under §7385s-4(c) as
to whether the employee contracted silicosis through exposure to a toxic
substance at a Section 5 mine or mill.

(1) Exceptions — Acute, Accelerated, and Complicated Silicosis. The extreme
nature, function, or duration of exposure can trigger various forms of
silicosis. The CE determines whether or not the employee’s occupation
entailed such exposure that the disease manifested into an acute,
accelerated, or complicated form due to such exposure. These forms of
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silicosis are not covered under Part B, but are covered under Part E based
upon the CE’s review of the totality of the evidence.

(2) Employment and Exposure Evidence. The CE obtains evidence of
employment and exposure from various sources. The DOJ verifies
employment for RECA Section 5 claimants. The CE obtains other
evidence from DAR records, DOE FWP records, SEM, employment
records, OHQ findings, affidavits, and from the claimant.

d. Medical Evidence, Part E. A physician’s written diagnosis and date of initial
onset is required to establish silicosis.

When there is insufficient evidence of exposure, diagnostic testing, and/or
diagnosis, the CE requests additional information from the claimant and affords
the claimant sufficient time to respond.

Where no diagnosis exists, but the required employment element is met and
evidence of a lung disease is presented, the:CE requestsiadditional medical
evidence to establish the diagnosisof silicosis from either the claimant and/or the
treating physician, or makes a réferral to a CMC if the requested evidence is not
submitted. The CE evaluates the CMC opinion and the evidence of file to make a
factual determination as to-the diagnosis and/or causation.

13.  Pneumoconiosis, Part E. Pnéumoconiosis is caused by the deposition of particulate
matter, such as coal dust, asbestos, and silica in the lungs. Pneumoconiosis is oftentimes a broad
categorization physicians usefor various subtypes of pulmonary disease. For example,
asbestosis is a type of pnedmoconiosis, as isisilicosis. The CE is to treat pneumoconiosis,
pulmonary fibrosis and interstitial lung disease as being equivalents for purposes of claims
adjudication. For SEMisearches, the appropriate search term for each of these is
“pneumoconiosiss other.” It is not appropriate for a CE to make assumptions beyond these that a
diagnosis of pneéumoconiosis is equivalent to any number of its subtypes without seeking
clarification‘from a physician. Pneumoconiosis is a Part E covered illness only. A physician’s
diagnosis of pneumoconiosis can be supported by clinical evidence from the physician, along
with other affirmative diagnostic evidence including:

a. A written diagnosis of pneumoconiosis made by a physician;

b. Results from a breathing test (e.g., a PFT or spirometry) showing a restrictive
lung pattern of an FVC less than 80% predicted;

C. A chest radiograph, interpreted by a NIOSH certified B reader classifying the
existence of pneumoconiosis of category 1/0 or higher;

d. Results from a chest X-ray, CT or other imaging technique that are consistent
with asbestosis and/or findings of pleural plaques or rounded atelectasis; or

e. Lung biopsy findings consistent with pneumoconiosis.
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14.  Asbestosis, Part E. Asbestosis or asbestos-related lung disease is a chronic, progressive
pulmonary disease caused by the inhalation and accumulation of asbestos particles or fibers in
the lungs. Asbestosis is a Part E covered illness only.

Asbestosis is characterized by extensive pulmonary interstitial fibrosis (e.g., scarring) and.pleural
thickening. Progressive thickening and scar formation of the lung tissues occur along with
associated loss of respiratory function. These developments are noticeable in the lower part of
the lungs because this area of the lungs receives a greater part of the inhaled loadeof particulate
matter. In assessing claims for an employee with a diagnosis of asbestosis, the CE is to consider
several factors when adjudicating the claim:

a. Employment/Exposure Requirements. The CE verifies:that the employeé was a
covered DOE contractor employee at a covered DOE or RECA Section 5 facility,
during a covered time period, and in the course of employment was exposed to
asbestos while at the DOE or RECA Section 5facility.

b. Medical Evidence. Various types of medical evidence can support a physician’s
asbestosis diagnosis. Not all types of medicalevidencemeed to be present, and
the CE weighs the evidence as a wholeto make a determination. A diagnosis of
asbestosis is established with the presentation of medical evidence that identifies
the employee as having developed theé condition, along with a date of diagnosis.
Sources of evidence include:

(1) The opinion®f a qualified physician that available medical and diagnostic
evidence.s sufficiently probative to document a diagnosis of asbestosis.
In instances where the evidence is suggestive of an asbestos-related lung
disease and further development with the claimant or treating physician
has been unsuccessful, the CE is to refer the matter to a CMC for review.
Diagnostic evidence that is indicative of asbestosis or asbestos-related
lung disease includes:

(a) Chest X-ray reports that show pulmonary interstitial fibrosis and
cardiac enlargement are regarded as characteristic of asbestosis.
The CE takes into account such findings as possibly indicative of
asbestosis, based upon the totality of the evidence. However,
cardiac enlargement is not always seen with asbestosis. Therefore,
if cardiac enlargement is not noted in the chest X-ray report, the
CE still considers the possibility of asbestosis, based upon the
totality of the evidence.

(b) CAT and MRI that show characteristic lung scarring, pleural
thickening, and cardiac enlargement are also possible indications
of asbestosis.

(©) A PFT reveals pulmonary function and capacity. Asbestosis
typically restricts pulmonary function; therefore, total lung
capacity, vital capacity, compliance measurements, and pulmonary
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diffusing capacity are reduced if asbestosis is present. It is
necessary that the CE obtains a physician evaluation of the PFT
results.

(d) A lung biopsy is a sampling of lung tissue. Cytological
examination of the sputum or bronchial lavage often shows the
presence of asbestos bodies. This test is not considered as
definitive for the diagnosis of asbestosis because itds commonly
positive in cases of asbestos exposure alone andqs seen in other
populations such as hematite (i.e., iron ore) miners.

(2) DOE FWP results which document assessment.with abnormal diagnostic
findings and physician assessment resultingdn a positive finding of
asbestosis or asbestos-related lung disease.

(3)  Asbestosis identified on the death certificate, sighed by a physician, as a
cause of or contributing factor to‘death establishes a diagnosis. If the
death certificate shows any respiratoryllness other than asbestosis, the
CE needs to obtain a well-rationalized conclusion from a physician that
asbestosis contributed to the death based on the totality of the medical
evidence contained in the files” If the evidence supports a diagnosis of
asbestosis and the.death certificate lists the cause of death as

pneumoconiosis, the CE is to/presume that causation to death is
established.

C. Assessing asbestosis claims. DEEOIC accepts that asbestos was a common toxic
substance that existed throughout all DOE facilities. While asbestos did exist at
DOE facilities, the nature of an employee’s exposure would have varied based on
different:factors such as‘the period that the employee worked, the type of work
performed, and the location of employment.

15.  Idiopathic Diséase Diagnosis. “Idiopathic” means that the causative agent is unknown.
However, in the case of pulmonary fibrosis, peripheral neuropathy/polyneuropathy, and
interstitial pneumonitis, DEEOIC maintains health effect data for these commonly referenced
idiopathic conditions that could allow a physician to render an opinion on the potential work-
relatedness.of the underlying medical condition.

In claims that present with medical evidence characterizing one of the above medical conditions
as idiopathic, the CE is to treat those illnesses as potentially work-related and he or she is to
evaluate the condition without consideration given to the idiopathic designation. With the
identification of any potential exposures associated with the employee's work at a covered site,
an Industrial Hygienist's referral, followed by a review of the claim by the claimant's treating
physician or a Contract Medical Consultant, as appropriate, must occur.

Regardless of whether or not DEEOIC maintains health effect data on a medical condition
labeled as idiopathic, CEs may not presume that the condition is unrelated to toxic substance
exposure and deny it without development. For a medical condition labeled as idiopathic, with
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no available health effect data relating to the underlying condition, the CE is to undertake
development as outlined in Chapter 15 - Establishing Toxic Substance Exposure and Causation,
including asking the claimant to submit any medical or health effect information that could
associate the claimed medical condition to the employee's exposure to a toxic substance.

16. Medical Conditions Associated with Asbestos Exposures.

a. Mesothelioma. Mesothelioma is a rare cancer of the pleura that is.caused almost
exclusively by asbestos exposure. Because of this relationship 10 asbestos, any
Part E claims involving a confirmed diagnosis of mesothelioma are aceepted,
given the requirements for asbestos exposure at a covered facility (€.g., medical
and diagnostic requirements, employment/exposure requirements) have béen met.

b. Pleural Plaques and Pleural Effusions. Pleural plaques and pleural effusions are
considered conditions caused by asbestos, but.do not.constitute an asbestosis
diagnosis or finding. If a claim is made forasbestosis but only pleural plaques or
pleural effusions can be accepted, the CEfissues aRD to deny the claim for
asbestosis and accept for pleural plaques or pletral effusions.

If at a later date, the DO receives evidence that the employee’s pleural plaques or
pleural effusions has progressedto asbestosis, it:.caf initiate a reopening to resume
development of the existing asbestosis'claim. The claimant may also file a
reopening request to resume development of his or her asbestosis claim, if new
medical evidence suppofts the claim.. In addition, it is possible for pleural plaques
or pleural effusions to result in an impairment rating and/or wage- loss.

(1) Medical evidence supporting a claim for pleural plaques and pleural
effusions includes the following:

(a) A diagnosis of pleural plaques or pleural effusions made by a
physician;

(b) Medical evidence as established by the results from a chest X-ray,
CT scan, or other imaging technique that are consistent with
pleural plaques or pleural effusions, as evidenced by any of the
following findings:

(1) Pleural plaques;

(11) Pleural thickening, not associated with an area of prior
surgery or trauma,

(ii1))  Rounded atelectasis; or

(iv)  Bilateral pleural effusions, also known as benign asbestos-
related pleural effusion.

(2) When development is to occur with the claimant’s physician or CMC:
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(a) If the totality of the medical evidence is inconclusive or
insufficient to establish a diagnosis of pleural plaques or pleural
effusions.

(b) If the results from a chest X-ray, CT, or other imaging technique
are consistent with any of the following findings:

(1) Pleural thickening in an area of prior surgery or trauma; or

(i1))  Pleural effusions, only if the record does not indicate that
there is another disease process that would otherwise
account for the effusion, such as.congestive heart failure
(CHF), cancer, or other lung disease;

Lung Fibrosis (Pulmonary Fibrosis). Lung fibrosisis.commonly referred to as
scarring of the lung. With lung fibrosis, netmal lung tissue is'replaced by the
accumulation of connective fibrosis tissue.

(1)

2)

Medical Evidence of lung fibrosis. A diagnosis of lung fibrosis is made
by a physician and is generally supported by diagnostic evidence
including:

(a) Resultsfrom a chest X-ray, CT scan, or other imaging technique
that are consistent with fibrosis such as small lung fields or
velumes; minimal ground glass opacities, and/or bibasilar reticular
abnormalities;

(b) Results of breathing tests (e.g., PFTs or spirometry) showing a
restrictive or mixed pattern, such as FVC less than 80% predicted;
of,

(c) Lung biopsy findings consistent with fibrosis; and,

(d) The medical evidence does not contain any indication that the lung
fibrosis is present due to another disease process.

Synonymous fibrotic lung conditions. DEEOIC has determined that
respiratory illnesses such as restrictive/interstitial lung disease, pulmonary
fibrosis and/or pneumoconiosis generally refer to the same disease
process. These illnesses include a process by which normal lung tissue is
replaced by fibrotic (scar) tissue that interferes with normal lung
functioning. This process results in the irreversible loss of oxygen
diffusion, which is the capacity of the lung to transfer carbon dioxide in
the bloodstream. As such, the DEEOIC made a programmatic
determination to treat these terms/claimed conditions, for purposes of
developing Part E cases under EEOICPA, synonymously.
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DEEOIC guidelines on fibrotic lung diagnoses provide that for
synonymous and interchangeable diagnoses in terms of development and
adjudication, the CE has been directed not to develop for each of these
fibrotic lung conditions as a separate claim as they are essentially the same
diagnosis to the same organ. The guidelines also note that if it is
determined that “it is at least as likely as not that exposure to a toxic
substance at a DOE facility was a significant factor in aggravating,
contributing to or causing” the pneumoconiosis, pulmonagy. fibrosis, or
interstitial lung disease of the employee, then accept alléof the conditions,
provided there is a valid medical diagnosis in the case file.

17.  COPD. COPD is a disease that causes airflow blockage and breathing-related problems.

a. Evaluating Medical Evidence. Any one of the following tests below can provide
an indication of COPD, but a diagnosis is notbased solely on one of the following
criteria. The CE weighs all the medical evidence before making a finding.

All test results are to be accompanied by a physician’s interpretation in order to
have probative value. If a physician’s interpretation is.not available, the CE seeks
such interpretation from either thetréating physician‘or a CMC.

(1) ABG Test. Abnormal resultsdfrom the blood gas components include such
findings as the bodysis not getting enough oxygen, is not getting rid of
enough carbondioxide, or that.there is a problem with kidney function.

(2) Consistent Chest X-rays/CAT scans. Chest X-ray results vary and show
interstitial patterns; scarring, and other abnormalities.

3) Abnormal Spirometry. The Spirometer measures air flow and air volume.
An abnormal reading includes an indication of COPD or some other lung
condition.

(4) Bronchoscopy. A bronchoscopy is used by physicians to examine the
major air passages of the lungs. A finding of an obstruction in the air
passages includes an indication of COPD or some other lung condition.

18+, Parkinsonism. Parkinsonism is a neurological disorder or syndrome that can arise from a
number or sources, including toxic exposure, drugs, and Parkinson’s disease (PD). There is no
clinical test or method for distinguishing Parkinsonism from PD and the two terms are often used
mterchangeably since the symptoms are the same. For the purpose of claim adjudication under
Part E the CE is to consider the medical conditions of PD, Parkinsonism, or any other
reasonable alias as synonymous.

19. Other Conditions. Like asbestosis and the lung ailment COPD, there are a host of other
non-cancerous conditions potentially covered under Part E that are not covered under Part B.

With the wide variety of conditions claimed under Part E, this chapter cannot address diagnostic
requirements of all possible conditions. However, the matrices in Exhibit 18-1 have been created
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to provide information relating to the assessment of the following conditions: kidney disease;
occupational asthma; toxic neuropathy; and chronic toxic encephalopathy. Ultimately, the CE
uses his or her best judgment in reviewing and evaluating the probative value of the medical
evidence.

<
©
&
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CHAPTER 19 — ELIGIBILITY REQUIREMENTS FOR CERTAIN URANIUM
WORKERS

1. Purpose and Scope. This chapter describes the policy and procedures the DEEOIC
follows for processing claims involving uranium miners, millers, and ore transporters who
worked at facilities covered by Section 5 of the RECA and, where applicable, the survivors of
such employees. This chapter also describes the policy and procedures for processing claims
involving claimants who applied for an award under Section 4 of the RECA.

2. RECA Background. On October 5, 1990, Congress passed RECA, providing for
payments to individuals who contracted certain cancers and other serious diseases becauseiof
their exposure to radiation during above-ground nuclear weapons tests-or,because of their
exposure to radiation as part of their employment in the uranium industry, meluding work in

mining, milling and ore transportation. Congress designated the’DOJ to administer claims under
RECA.

With the enactment of the EEOICPA, Congress stipulated that ¢értain uranium workers, or the
survivors of such workers covered under RECA Section 5; be treated the same as covered DOE
workers under Parts B and E of the EEOICPA.

a. Section 5 of the RECA covers uranium workers employed in the mining, milling
or transportation of ore. DOJ will make a payment of $100,000 to eligible
workers or their surviyor(s) if it finds:them qualified under Section 5 of the
RECA. Criteria fo RECA Section 5 compensability include the following:

(1) Individuals employed in above-ground or underground mines; employed
in awraniumdill, or employed in transport of uranium ore or vanadium-
uranium ote from mines or mills.

(2) Employmentoccurred in uranium mines or mills located in Colorado,
New Mexico, Arizona, Wyoming, South Dakota, Washington, Utah,
Idaho, North Dakota, Oregon and Texas.

3) Employment occurred at a covered mine or mill from January 1, 1942 to
December 31, 1971.

4) Compensable diseases are primary lung cancer, renal cancer, and other
chronic renal diseases including nephritis and kidney tubal tissue injury,
and the following nonmalignant respiratory illnesses: pulmonary fibrosis,
fibrosis of the lung, cor pulmonale related to pulmonary fibrosis, silicosis
and pneumoconiosis.

b. Section 4 of RECA covers the following individuals for compensation coverage:

(1) Downwinders. DOJ will make a payment of $50,000 to eligible
individuals. Criteria for downwinder coverage include the following:
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(a) Individuals who were physically present in one of the affected
areas downwind of the Nevada Test Site during a period of
atmospheric nuclear testing, and who later developed a covered
illness.

(b) Covered illnesses are Leukemia (other than CLL), multiple
myeloma, lymphomas (other than Hodgkin’s disease)sand primary
cancer of the thyroid, male or female breast, esophagus, stemach,
pharynx, small intestine, pancreas, bile ducts, gall bladder, salivary
gland, urinary bladder, brain, colon, ovary, liver (except if cirrhosis
or hepatitis B is indicated), or lung.

(2) Onsite Participants. DOJ will make a payment of $75,000 toeligible
individuals. Criteria for onsite participant coverage include the following:

(a) Individuals who participated onsite in a test involving the
atmospheric detonation of a nuclear device, and who later
developed a covered illness.

(b) Covered illnesses for onsite participants are the same as for
downwinders.

c. Individuals who receivé compensation.under RECA Section 4 are not eligible for
benefits under Part B of the Act.

3. How DEEOIC Identifies a RECA Section 5 Uranium Worker Claim. DEEOIC can
identify a claim submitteddy a RECA Section 5 uranium worker, or an eligible surviving
beneficiary of such uranium worker, by reviewing the information provided on the EE-1 or EE-2.
If the claimant markson.the EE-1 or EE-2 that he or she applied for or received an award under
Section 5 of RECA, the assigned CE develops the claim in accordance with the guidance set out
under this chapter. In cases wherethe EE-1 or EE-2 does not specify that the employee has
applied for or received a RECA Section 5 determination from DOJ, but there is some indication
(such as employment history) that the claimant may be eligible under Section 5 of the RECA, the
CE must review other evidence contained in the file to confirm or rule out potential RECA
eligibility. When appropriate, the CE must contact the claimant, or DOJ, to seek information on
thesstatus, or potential eligibility, of any RECA claim.

a. The Denver DO processes all EEOICPA claims for which there is an indication of
RECA applicability.
b. In the event a RECA claim is identified in another DO, the DD, or other

designated individual, arranges transfer of the case to the Denver DO.

4, Obtaining Information From DOJ Regarding RECA Claim Status. In all cases where a
claimant files for EEOICPA benefits based on the filing, or indication of filing, for RECA
benefits, the CE must seek information from DOJ about the status of the RECA claim. When
requesting information, the CE is to forward to DOJ a copy of the EE-1 or EE-2 signed by the
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claimant, because it serves as a Privacy Act waiver allowing DOJ to release information to
DEEOIC. This chapter contains additional guidance (in Section 10) for handling a RECA
Section 4 claim.

Once the CE receives a claim form or other evidence from the claimant
documenting that he or she has filed a Section 5 RECA claim, the CE prepares a
letter to DOJ (Exhibit 19-1) with a copy of the relevant EE-1 or EE-2{attached.
The letter includes a request for information concerning whether the claimant
received an award or filed a claim under Section 5 of the RECAL" This letter
provides DOJ with options for response depending on the status of the RECA
claim.

In the circumstance where a claimant submits a Form EE-1 or EE-2 with an
indication of a RECA filing, but the claimed medical condition is not one of the
covered conditions listed under RECA Section)5, the CE prepares a letter to DOJ
(Exhibit 19-2) with a copy of the DEEOIC€laim form attachéd. The letter
includes a request that DOJ send all employment; medical, and survivorship
evidence available, to DEEOIC, as well as a statement fiom DOJ verifying
employment, regardless of the status'of the RECA Section 5 claim.

When a claimant files for a medical eondition not covered under the RECA, in
conjunction with a claim for.covered RECA conditions, the CE prepares a request
for information to DOJ{(Exhibit 19-1)..The CE requests that the DOJ provide any
information on the status of the RECA claim, including any determination
regarding coverage, alongwith a request that DOJ send all employment, medical
and survivorship evidence in its possession to DEEOIC.

5. Assessing RECA Status dnformation From DOJ. DOJ will provide different responses to

a DEEOIC informatienrequest, depending on the status of the RECA claim.

a.
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When the' DOJ determines that the employee, or a qualified survivor, is entitled to
an award of $100,000 under Section 5 of the RECA, it issues a decision to the
claimant. Subsequently, when the claimant files for compensation under
EEOICPA; as a covered uranium employee, DEEOIC will request that DOJ
confirm the status of the Section 5 RECA award.

If a claimant files a Section 5 RECA claim, but the claim is pending DOJ
adjudication, DOJ will provide DEEOIC with a status letter. DOJ will also
provide DEEOIC with a factual statement of employment as requested, along with
a copy of all employment, medical and survivorship evidence in its possession. In
these situations, the CE defers action on the Part B claim pending the outcome of
the Section 5 RECA claim; however, the CE proceeds to develop for benefits
under Part E. Any factual statement provided by the DOJ, verifying the uranium
worker’s specific dates and places of employment covered under Section 5 of the
RECA, is sufficient to confirm employment for purposes of developing a Part E
claim.
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A DOJ Section 5 claim denial requires DEEOIC to deny a claim for the same
condition(s) under Part B; however, the denial by DOJ has no effect on Part E
adjudication. As such, even with a DOJ denial of Section 5 RECA benefits, the
CE proceeds to develop the Part E claim.

When the DOJ responds indicating the claimant has not filed for an awatd under
Section 5 of the RECA, the CE must contact the claimant in writing (Exhibit 19-
3). The CE advises the claimant that DEEOIC can only award benefits under Part
B of the EEOICPA if the covered employee (or survivor) received a DOJ award
under Section 5 of the RECA. The letter further informs the‘claimant that their
Part E claim is not dependent on a RECA Section 5 award and that the CE is
undertaking development. In such cases, the CE requestsremployment
verification from DOJ (see Exhibit 19-1 and Exhibit 19-2) and the lettér should
ask DOIJ to confirm the accuracy of the claimed employment. The CE completes
development of the Part E claim and issues a RD as'soon as a determination of
compensability can be reached.

(1) In those instances where DOJ initiallydenies a claimant’s RECA Section
5 award, but later approvesithe claim, there is'no need for the claimant to
request a reopening of the DEEOIC claim¢ Reopening of such cases
should proceed automaticallyaccording to established procedures, based
upon the submission.of new evidence. Whether the claimant initiates a
reopening request with new evidence, or the DO receives notice of an
acceptance and award by the DOJ, the DO reopens the case and proceeds
with a new RD.

6. Processing a Uraniim Employee Part B Claim. Under Part B of the EEOICPA, a

covered uranium employee means an individual who DOJ determined is entitled to an award
under Section 5 of RECA, either as anemployee, or as a qualifying survivor.

a.
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Once the CE receives confirmation of the RECA Section 5 award, the Part B
claimis 1n posture for acceptance. DEEOIC acceptance of a uranium employee
claim under Part B results in a supplemental lump sum payment of $50,000 to the
covered uranium employee (or survivor) and an award of medical benefits, under
the EEOICPA, for the same condition(s) accepted by DOJ. Any applicable Part E
claim requires concurrent review by the CE. Guidance relating to RECA and Part
E case adjudication occurs later in this chapter.

(1) If DOJ awarded benefits to a deceased employee’s survivor(s), DEEOIC
will award the additional lump sum payment of $50,000, under the
EEOICPA, to the same recipient(s).

If a covered uranium employee (employee or the deceased employee’s survivor)
received a RECA Section 5 award but dies before receiving his or her DEEOIC
Part B supplemental lump-sum compensation, certain survivors of the employee
may file to receive the compensation. The following is the order of precedence
for survivors seeking payment under this circumstance:
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(1)

)

)

®)

(4)

If the covered employee is survived by a spouse who is living at the time
of payment, such payment shall be made to such surviving spouse.

(a) A “spouse” of an individual is a wife or husband of that individual
who was married to that individual for at least one year
immediately before the death of that individual.

(b) If there is a surviving spouse and at least one childof the covered
employee who is living and a minor at the time_.of payment and
who is not a recognized natural child or adopted child©f such
surviving spouse, then half of such payment shall bé made te,such
surviving spouse, and the other half of such payment shall’be made
in equal shares to each child of the covered employee who is living
and a minor at the time of payment.

(©) A “child” of an individual under both Parts B.and E of the
EEOICPA can only be abiological child, a stepchild, or an
adopted child of that individual: A person who is or was a
dependent of the employee but does not fit within the definition of
a qualifying “child” is not an eligible survivor. In the vast majority
of situations, a birth certificate showing the employee as the parent
of a child isssufficient to establish survivorship. (Refer to Chapter
20 - Establishing Survivership, for additional guidance regarding
definitions and development pertaining to surviving children.)

If there'is no surviving spouse described in paragraph (1), such payment
shall be madéin equal shares to all children of the covered employee who
are livinga@t the time of payment.

If there 15 nosurviving spouse described in paragraph (1) and if there are
no children described in paragraph (2), such payment shall be made in
equal shares to the parents of the covered employee who are living at the
time of payment.

(a) A “parent” includes fathers and mothers through adoption.

If there is no surviving spouse described in paragraph (1), and if there are
no children described in paragraph (2) or parents described in paragraph
(3), such payment shall be made in equal shares to all grandchildren of the
covered employee who are living at the time of payment.

(a) A “grandchild” of an individual is a child of a child of that
individual.

If there is no surviving spouse described in paragraph (1), and if there are
no children described in paragraph (2), parents described in paragraph (3),
or grandchildren described in paragraph (4), then such payment shall be
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made in equal shares to the grandparents of the covered employee who are
living at the time of payment.

(a) A “grandparent” of an individual is a parent of a parent of that
individual.

7. Part E Eligibility for Covered RECA Uranium Employees. Under Part E of the
EEOICPA, the definition of a covered employee extends to RECA Section 5 workers, who
DEEOIC determines to have contracted a “covered illness” through exposure ata DOE facility
or a RECA Section 5 facility. A covered illness under Part E means an illnéss or death relating
to exposures at a DOE facility, or a RECA Section 5 facility, resulting from exposure to atoxic
substance. For approved claims under Part E, the EEOICPA grants thecemployee medical
benefits for care of the accepted condition (s) in addition to lump-sum compensationa@rising from
his or her impairment and/or wage-loss from the covered condition(s). Survivors are entitled to a
basic survivor benefit, with potential for an additional amount; if the.employege sustained
applicable wage-loss prior to his or her normal retirementage.

a. Once DEEOIC accepts an employee’s Part B claim, based on a DOJ award of
RECA Section 5 benefits, the CE.can presumptively€onclude that the same
RECA illness(es) relates to occupational exposure to a toxic substance, as
required under Part E, and accept the€laim. This applies solely to a living
employee’s claim presented.under Part E.

(1) Survivors filing for Part E benefits must present evidence that they meet
the necessary criteria as an eligible Part E survivor, before the CE
undertakes an examination of the case for causation. The CE is to
reference Chapter 20 = Establishing Survivorship for information related to
Part E survivor requirements. Once a survivor has presented evidence that
he or she satisfies the survivorship eligibility requirement under Part E, the
CE proceeds with the analysis of the claim to determine if the evidence is
sufficient to establish that the employee’s death resulted from exposure to
a toxic substance.

(a) For a survivor’s claim, a DEEOIC Part B finding of
compensability, based on DOJ’s acceptance of a RECA Section 5
claim, allows the CE to presume that the accepted condition(s)
relates to a toxic substance exposure for the purpose of
adjudicating a Part E claim; however, the CE must further obtain
medical evidence that the condition contributed to the death of the
employee before accepting the claim under Part E.

b. A DOJ denial of a RECA Section 5 claim does not preclude a claimant’s
eligibility under Part E. In situations where DOJ issued a claim denial or
acknowledges having no information regarding the employee, the CE is to
undertake development to determine if the evidence establishes that there is Part E
covered employment, including contacting relevant employment verification
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points of contact (i.e. DOE) and that the employee’s illness or death resulted from
exposure to a toxic substance.

8. Developing a Part E Claim. In situations where there is an indication of uranium mining,

milling, or ore transporter employment, but where DOJ has not accepted a RECA Section.5
award, it is necessary for the CE to pursue development under Part E with intention of-0btaining
evidence of a “covered illness” (illness or death resulting from exposure to a toxic substance).
The CE must reference Chapter 15 - Establishing Toxic Substance Exposure and«Causation
because it describes the general procedures for developing exposure and causation under Part E.
When developing a Part E claim involving uranium worker employment, there are séveral unique
factors a CE must consider as he or she assesses the claim:
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Covered employment under Part E extends to RECA Section 5 workers as
delineated in 2.b(1)-(3) of this chapter. When assessing a claim involving RECA
Section 5 coverage, the CE applies the following to his or her analysis of the
evidence:

(1

2)

)

The CE may accept as covered employment under Part E, a DOJ finding
of employment at a RECA«Section 5 coveredmill or mine.

In the absence of any findingfrom DOJ with regard to covered RECA
Section 5 employment, the CE must'undertake his or her own assessment
of all relevant evidence to make.afinding as to whether the employee has
covered Part’E employment. As is the case in any Part E claim, the CE
must carefully evaluate all'evidence submitted in support of covered
employment. Moreover, the CE may use SEM as a research tool. SEM
contains a listof uranium mines and mills and the period each was in
operationd’ SEM also 1dentifies ore transporters covered under RECA 5.
Additionally, the SEM “Site History” section, for each facility, lists all
prime operating entities and respective operating dates. By comparing the
different mine and mill information maintained in SEM to data collected
during claim development, the CE can make correlations that can assist
with determinations needed to reasonably establish covered employment.

A CE must also be mindful of circumstances where the employee has
RECA Section 4 coverage as a downwinder or an onsite participant, in
addition to a distinct period of separate employment as a DOE contractor,
subcontractor, or RECA 5 employee. In these situations, the CE must
process the Part E employee claim based solely on the DOE contractor,
subcontractor, or RECA 5 employment. Additional information regarding
the handling of RECA Section 4 claims under the EEOICPA occurs in
Section 10 of this chapter.

Veritying Part E Exposure. Once the CE has established that the employee has a
diagnosed medical condition and has verified employment, the CE must evaluate
the evidence to determine the nature, extent and duration of occupational
exposure to a toxic substance. Chapter 15 - Establishing Toxic Substance
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Exposure and Causation provides guidance for the CE to follow in assessing
exposure for a Part E claim. For ascertaining exposure findings for claims
involving Section 5 RECA workers, the CE must evaluate all relevant
information present in the case to make findings of potential exposure including:
employment records; information supplied by the claimant in an OHQ; andgany
documentation supplied by DOIJ relating to a RECA claim. The CE may also
avail themselves of other DEEOIC development resources in assessing exposure
including referrals to an IH.

(1) SEM provides exposure data on all known covered RECA Section 5
uranium mines and mills. Much as the CE uses SEM to,cotrelate mills
and mines to a worker for the purpose of employment verification, he or
she is to use similar methodology to link employment at a particular mine
or mill to potential exposure to a toxic substance(s).

c. Causation for Part E Claims. Once the CE has established covered employment,
and makes a finding on the nature, extent or duration of relévant toxic substance
exposures associated to the employee (with, the input of.an IH, as appropriate), he
or she follows the guidance in Chapter.15 - Establishing Toxic Substance
Exposure and Causation for obtaining a medical opinion on whether exposure to a
toxic substance is “at least as likely asmot™ a significant factor in causing,
aggravating, or contributing to the diagnosed condition.

(1) EstablishingCausation for Diagnosed Cancers. As a toxic substance
means any material‘that has the potential to cause illness or death because
of its radioactive, chemical or biological nature, the CE must obtain an
occupationalaadiation dose reconstruction for any claim where the CE is
unable tomake a favorable determination based upon non-radiological
Part E toxins. In‘these situations, the CE prepares a referral to NIOSH
seeking a dose reconstruction for a period of covered employment
established in the case. The CE can find further instructions for making a
NIOSH referral in Chapter 17 - Development of Radiogenic Cancer
Claims. Once NIOSH provides the data from its dose reconstruction, the
CE must use the information to calculate the PoC that he or she can apply
to making a causation determination for the Part E cancer.

9. Issuing.aPart B or E Decision Involving a RECA Uranium Worker. Upon completion of
anymecessary development and assessment of the case evidence for compensability under Part B
or Part E of the EEOICPA, the CE issues a recommendation to either accept or deny the claim.
As criteria for adjudicating claims involving RECA have unique development and adjudication
features, it is important that the CE writes the decision, being mindful to communicate the
decision process and the information considered, in a clear and understandable manner. It is
particularly important to distinguish the distinct and different requirements when considering the
application of a RECA Section 5 determination by DOJ, to a Part B claim versus a Part E claim.
Should the CE identify discrepancies in the factual findings used in claim adjudication between
DEEOIC and DOJ, the CE must take action to address that discrepancy to ensure uniform and
consistent interagency decisional outcomes.
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10. RECA Section 4 Claims. Some EEOICPA claimants may have filed a claim and
received an award from DOJ, under Section 4 of the RECA, as downwinders and/or on-site
participants who have developed certain types of cancer. Recipients of a RECA Section 4 award
are not eligible to receive a supplemental payment of compensation under Part B of EEOICPA.
Moreover, the statutory language in 42 U.S.C. § 7385j bars receipt of compensation for caneer,
under the EEOICPA, if a claimant has received an award under Section 4 of RECA. This bar
exists regardless of whether the claimant filed for the same or different cancers under EEOICPA.
If a claimant has filed for, but not received a Section 4 RECA award and is eligible foran
EEOICPA award, the claimant must choose between the Section 4 RECA award and the
EEOICPA award. A RECA Section 4 award has no effect on non-cancerous conditions claimed
under EEOICPA. Under RECA, an individual cannot receive an award underboth Section.4 and
Section 5.

a. Identifying a RECA Section 4 Claimant. The CE can identify a claim submitted
by a Section 4 RECA claimant by reviewing the information provided on the EE-
1 or EE-2. If the claimant checked the boxdindicating he.or she applied for an
award under Section 4 of RECA, or there 1s other information indicating a RECA
Section 4 filing, the claim is to be developed in accordance with the guidance set
out in this section.

b. Letter to DOJ — Section 4 RECA. Once a Section 4 RECA claim is identified, the
CE prepares a letter to DOJ-(Exhibit 19-4) requesting information concerning
whether the claimant either received@an.award or filed a claim under Section 4 of
the RECA. The CEdattaches@ copy of the EE-1 or EE-2 to the letter in all
instances.

c. DOJ Approves the Section 4 Award. If cancer is the only claimed illness under
the EEOICPA and DOJ confirms its acceptance of, and award for, the claimant’s
RECA:Section 4 claimythe CE may proceed with a recommended denial of
compensation underPart E. The denial of compensation will specifically
referencethe exclusion of benefits for cancer under both EEOICPA and RECA
contained in 42 U.S.C. § 7385;.

d. DOI Claim Pending Adjudication. If the response from DOJ indicates that a
RECA Section 4 decision is pending, the CE takes the following actions
depending on the claimed conditions:

(1) Cancer. The CE must prepare a letter to the claimant(s), explaining that
an EEOICPA and a RECA Section 4 cancer claim cannot be adjudicated
concurrently. The CE must ask the claimant(s) to select which program
they wish to pursue benefits under, for the claimed cancer(s). The
claimant(s) must be notified that if they accept the RECA Section 4 award,
they cannot receive an award under the EEOICPA for a cancer claim. The
claimant(s) should be notified that if they either do not respond within 30
days, or if they elect to pursue their cancer claim under RECA, their
EEOICPA cancer claim will be denied. The claimant(s) should also be
advised that if they wish to pursue their cancer claim under EEOICPA,

Version 4.2 201 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 19 —Eligibility Requirements

For Certain Uranium Workers

Version 4.2

they must formally withdraw their RECA claim from DOJ, and
confirmation of such withdrawal must be obtained from DOJ. The letter
should further state that if the claimant pursues their RECA claim and the
DEEOIC denies their EEOICPA claim, should they later receive a DOJ
denial of the Section 4 claim, they will need to request a reopening.of their
denied EEOICPA claim.

Depending upon the response from the claimant(s), the CEswill either
proceed with the adjudication of the claimed cancer (upon confirmation of
RECA Section 4 withdrawal) or will proceed with development of the
case for non-cancerous conditions, and will issue a RD that includes\a
denial for the claimed cancer. Any RD that includes a denial of a‘claimed
cancer, on the grounds that compensation cannot be awarded under both
RECA Section 4 and EEOICPA, must reference 42 U.S.C. § 7385;.

(2) Clams for Non-Cancer Conditions and Section 4 of RECA. As Section 4
of RECA only covers cancer claims, the €F proceeds with normal
adjudication of a claim, filed under Part E of the EEOICPA, for a non-
cancerous condition. CE developmentunderthis circumstance would
include contacting relevant employment verification points of contact;
assessing toxic substance exposure and collecting medical evidence about
whether a toxic substance resulted in a Part E covered illness.

Rejection of Section'4 RECA Award. If DOJ reports that a RECA Section 4
award has been granted; but the claimant has elected to reject the settlement, and
if a copy of the Acceptance of Payment (AOP) form confirms this, the CE can
proceed with the adjudication of the cancer claim under the EEOICPA.

Survivors.of Section 4 RECA recipients. The statutory language under 42 U.S.C.
§ 7385j isnot applicable to survivors of Section 4 RECA benefit recipients. The
bar from receiving EEOICPA cancer benefits due to the approval of a RECA
Section 4 claim only applies to the same individual who received the decision.
The CE must undertake normal development in any situation where the survivor
filing for EEOICPA benefits is different from the person who received the RECA
Section 4 award. 42 U.S.C. § 7385j does not operate to bar that claim under Part
B or E; however, the claimant must satisfy the normal requirements for a
compensable claim under the EEOICPA.
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CHAPTER 20 - ESTABLISHING SURVIVORSHIP

1. Purpose and Scope. This chapter contains procedures for the development and review of
survivor claims under the EEOICPA. It also describes the process followed when a non-covered
spouse or child opts for the alternative to filing a Part E claim.

2. Policy. The CE is responsible for processing survivor claims and ensuring thatbenefits
are properly paid to eligible survivors under the provisions of 42 U.S.C. 7384s(e) and 7384u(e)
for Part B and 42 U.S.C. 7385s-1(2), and 7385s-3 for Part E.

3. Eligible Survivors. If an employee eligible for EEOICPA benefits is deceased, one or
more of the employee’s survivors may file a claim for compensation under the EEOICPA.. The
claimant documents his or her relationship to the covered employee. If he or she does not
present evidence to establish survivorship, the CE writes to the claimant requesting the necessary
evidence. When developing a survivorship claim, the CE sendsdetters to all survivors claiming
benefits, requesting medical and employment evidence sufficient to establish eligibility of the
deceased employee. However, a request for documentatiofn necessary to support the eligibility of
a specific claimant is sent to that claimant.

When a survivor files a claim, the CE is responsible for adjudicating the claim(s) and for
processing any compensation which may be payable in the order©f eligibility outlined below.

a. Part B. Compensation may-be payable to eligible survivors in the following
order: spouse, children; parents, grandchildren, and grandparents of the deceased
covered Part B employee.

b. Part E. Compénsation may be payable to eligible survivors in the following
order: spouse; then¢hildren who were under the age of 18 years at the time of the
employee’s death; or under the age of 23 years and continuously enrolled as a
full-timestudent since attaining the age of 18 years at the time of the employee’s
death, or were anyage and incapable of self-support at the time of the employee’s
death.

Unlike Part B, the following claimants are not eligible for survivor benefits under
Part E: adult children (with the exception of those meeting the requirements of
incapable of self-support at the time of the covered employee’s death), parents,
grandchildren, and grandparents of the deceased covered Part E employee.

c. Conviction of Fraud. A person convicted of fraud in the application for or receipt
of benefits under the EEOICPA or any other federal or SWC law forfeits any
entitlement to the EEOICPA benefits for any occupational illness or covered
illness due to an exposure on or before the date of the conviction.

4. Filing a Claim for Survivor Benefits. A claim for survivor benefits must be in writing.
The DEEOIC considers any written communication that requests survivor benefits under the
EEOICPA as a claim for purposes of case creation and claim development. However, a claimant
must submit a completed and signed Form EE-2 for DEEOIC to fully adjudicate the claim and
issue a RD and FD.
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Acting on Survivor’s Behalf. A person acting with legal authority on behalf of a
survivor may file a claim under the EEOICPA for that survivor including
individuals serving as POA or Conservators. In the case of a minor child, it is
preferable that a parent or legal guardian complete the form on the child’s behalf.
A legal guardian is a person with the responsibility for providing care and
management of a child and his or her affairs.

No New Claim Needed for Part E. In some instances, a claimant may file for a
Part B claim without knowledge that consideration exists for PartE benefits. In
these situations, there is no need for a survivor to file a new claim for benefits
under Part E when there is an existing, accepted Part B claim for thatsurvivor, or
when the survivor filed a Part D claim (Form 350.2) with the DOE: In these
instances, the CE is to consider each survivor a claimantunder both PartB and E.
In any scenario where it is not clear as to the intent.of a survivor to seek benefits
under Part B or E, the CE must seek clarificationdrom the survivor and, if
necessary, obtain submission of a signed EE-2:.claim form.

Excluding Claims Due to Tort or SWC Benefit. /A survivor may choose to
exclude from his or her claim any condition caused by an exposure for which
there has been a settlement from atortaction or, under Part E, any condition
leading to receipt of a payment iinder a SWC program. This may preclude any
need to reduce payable benefits. (Referto Chapter 30 - Tort Action and Election
of Remedies and Chapter.3d.- Coordinating State Workers” Compensation
Benefits.)

5. Establishing Employee’s Death. The first'step a CE should take in a survivor claim is to

obtain the necessary evidence'to establish.the death of an employee.

a.
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Death Certificates The document used to verify the death of an employee is a
death certificate, typically issued by an official state or local governing agency.
For the most part, a death certificate lists the name of the decedent, date of death,
his or her/marital status at time of death, usual occupation, and cause of death
certified by a physician or some other official. In cases where a death certificate
has not included all of the causes of death, the CE must conduct additional
development (i.e., requesting medical records from the last 12 months of the
employee’s life, referral to a CMC, etc.) to verify the additional causes of death.
A death certificate is required to be submitted to confirm the death of an
employee in a survivor claim filed under Parts B and E.

(1) An official copy (stamped) of an employee’s death certificate is not
required. A copy can be accepted.

(2) Some states have implemented the use of electronic death certificates,
which may be used to establish the death of the employee. To be
acceptable, a printed copy of the electronic record must be obtained that
identifies the certifying official. If a physician is the certifying official, his
or her license number must also be included.
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6. Linking Employee’s Death to an Occupational or Covered Illness. For a compensable claim
under Part B, it must be shown that the employee was diagnosed with an occupational illness
including: cancer, CBD or chronic silicosis. The evidence does not need to show that any one of
these conditions was linked to the employee’s death, merely that one or more was diagnosed.
This also applies to an occupational illness that develops over the course of the employee’s life
and resolves by way of medical treatment.

However, for a compensable claim under Part E, the evidence must establish that anfoccupational
exposure to a toxic substance was “at least as likely as not” a significant factor inscausing,
contributing to, or aggravating the death of the employee. For this determination, the CE may
reference factual or medical evidence to assist in reaching a decision, including a death
certificate or medical records proximate to the date of the employee’s death.. The/CE must.also
be ready to evaluate the effect that an accepted consequential illness had.on the death of an
employee.

7. Surviving Spouse. For either a Part B or Part E claimfor spousal survivorship, the
necessary documentation to establish a viable claim usually consists of'a copy of the marriage
certificate issued or recognized by a State Authority oran Indian Tribe Authority. A “Certificate
of Blessing of Marriage” from a church is not considered the@quivalent of a marriage certificate.
A marriage license is also unacceptable. To be am€ligible surviving spouse, the spouse must
have been married to the employee for one year immediately prior to the death of the employee.
This prior year includes the date of marriage, through the day prior to the date of death. For
example, if an employee married on September 4, 2004 and died on September 3, 2005, the CE
does not include September 3, 2005 when calculating the required 365-day term. The CE counts
each calendar day from September4, 2004 up through and including September 2, 2005.

a. In cases where‘evidence shows that the employee was previously married, it is not
necessary to obtain proof of divorce. However, in the event that the evidence in a
case raises concern as to the legitimacy of the marriage for which survivorship is
being.established, the CE must develop further and obtain a copy of the divorce
decree (or death certificate if marriage ended due to death of spouse) validating
that the marriage was dissolved.

b. In some instances, a common-law marriage may exist between the employee and
the surviving partner. When the evidence does not sufficiently establish that the
claimant had a licensed/certified marriage with the employee for the 365 days
immediately prior to the employee’s death — or where there is some evidence to
suggest that the marriage was not valid — the CE may have to gather sufficient
evidence to make a determination as to whether the parties established a common-
law marriage in a state or other territory which authorizes such marriages. As a
general rule, in those states that legally permit it, the existence of a common-law
marriage is determined by the law of the state where the alleged common-law
marriage was allegedly entered into and that has the most significant relationship
to both spouses and to the alleged marriage. If full development of the claim
results in evidence that the alleged common law marriage occurred in a state that
does not allow the creation of such marriages within its borders — and no other
state is involved — the inquiry may end there.
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(1)

)

)

(4)

The CE must develop evidence sufficient to establish that any claimed (or
potential) common-law marriage meets two threshold issues. The first is
when the common-law marriage was entered into, and the second is where
it was entered into.

Once the “when and where” elements have been established, the CE
proceeds with additional development to document the five standard
elements of a common-law marriage outlined in the DEEOIC/{Common-
Law Marriage Handbook.

Evidence which may be used to document a common=law marriage may
consist of the following items, as delineated in the handbook: affidavits,
marriage and divorce documents, death certificates, children’s records,
real estate documents, tax records, banking and loan documents, contracts
including insurance documents, employment documents, medical records,
tribal documents, wills, trusts, POA decuments, utility bills, letters, and/or
other significant formal or informalddocuments.

The burden to produce all necessary.evidence and to establish each
element of their eligibility.by apreponderance of the evidence rests with
the claimant(s). The purpose of development regarding a claimed
common-law marriage 18 to obtain sufficient information and probative
evidence to supportsa determination/regarding whether a common-law
marriage was ever created, and.if 8o, its duration. If the evidence is
sufficient togeach a decision, the CE proceeds with adjudication. If the
legality of the'common-law marriage is not clear, or is in dispute, the case
file, along with a memorandum of explanation, is referred to the NO
Policy Branch for guidance.

8. Surviving Childs A “child” of an individual under both Parts B and E of the EEOICPA

can only be a biological child, a stepchild, or an adopted child of that individual. A person who
is or was a depéndent ofthe employee but does not fit within the definition of a qualifying
“child” is net.an eligible survivor. In the vast majority of situations, a birth certificate showing
the employee as.the parent of a child is sufficient to establish survivorship.

Where the claimant claims to be a child of the deceased employee and the birth certificate does
notlist the deceased employee as the father or mother of the claimant, the CE must undertake
development torascertain the circumstances of the claim. In those situations where evidence is
received that contradicts the paternity of the child or his or her connection to the employee, the
CE must proceed with development. The CE must use discretion when evaluating evidence in
supportof a survivorship claim and weigh all evidence received in its totality.

a. Categories of eligible children.

(1)

Version 4.2

Biological Child. The term “biological child” is broad and refers to all
persons with either a presumed or established genetic link to a deceased
employee. Because a recognized natural child is presumed to have a
genetic link to a deceased employee, a recognized natural child is one type
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of biological child. Another type of biological child is a person whose
birth certificate lists the deceased employee as their mother or father,
because these persons are also presumed to have a genetic link to their
listed mother and father. However, these two presumptions may be
rebutted if substantial evidence exists that rebuts the existence of the
genetic links, consistent with 20 C.F.R. § 30.111(d). The final type.of
biological child is any person who can establish an actual geneti¢ link to-a
deceased employee through the submission of probative DNA{evidence
that shows such a link.

Stepchildren. Claims for eligibility as a stepchild will be decided by the
DO unless there is an issue that cannot be determined by the CE. In
circumstances where the status of a stepchild as-a-potentially eligible
survivor cannot be determined, the matter isaeferred to, the NQ Policy
Branch.

(a) A stepchild is defined as any individual ' who establishes a parent-
child relationship with the employee through the marriage of their
parent to the employee. This détermination is made once the CE
receives documentation from the stepchild in support of their
claimed relationghip. This mustin¢lude evidence of the marriage
between the employeeand the parent of the stepchild.

(b) Documentation supporting a regular parent-child relationship may
include school records (e.g., report card) listing the employee as
having a familial relationship to the stepchild, employment or tax
returns showing that the covered employee claimed the stepchild
as a dependent, photographs taken at family gatherings, newspaper
articles, obituaries, insurance policies listing the stepchild as the
son or datighter of the covered employee, wills, affidavits from
biological children of the employee, and/or any other documents
that refer to the stepchild and the deceased employee in a familial
way.

(©) Under Part B, where a stepchild was an adult at the time of the
deceased employee’s marriage, the evidence will be considered on
a case-by-case basis. Evidence that may document eligibility
includes records that the stepchild was the primary contact in
medical dealings with the deceased employee, that the stepchild
provided financial support for the deceased employee, and/or
provided housing for the deceased employee, etc. Evidence
consisting of medical reports, letters from the physician, or receipts
showing that the stepchild purchased medical equipment, supplies
or medication for the employee may be helpful. These items of
evidence will be considered on a case-by-case basis and each is
weighed together to fully evaluate the eligibility of the
survivorship claim.
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(d) There is no minimum time requirement for a stepchild to have
lived in the same household as the covered employee or for their
parent to have been married to the employee, merely that a parent-
child relationship existed. To determine if a parent-child
relationship existed, the CE or FAB representative must consider
the above information in conjunction with the following: Did-the
stepchild visit the employee during the holidays?; Did the stepchild
take care of the employee for days at a time?; and is itdogical that
the stepchild and employee stayed at one another’schome at any
given time? As long as a reasonable basis exists'to show that.a
parent-child relationship existed, the CE can.make anaffirmative
finding.

(e) For claims involving a divorce between the biological parent and
the stepparent, the dissolution of the marriage does not terminate
the parent-child relationship foreligibility purposes. As such,
because a parent-child relationship did exist at‘one time, the child
is considered an eligible stepchildsd An ongoing parent-child
relationship following divoree 48 not necessary.

® The CE or FAB fepresentative must consider the totality of the
evidence when determining whether the stepchild qualifies, and
must provide.the rationale supporting whatever outcome in the RD
and/or ED.

Adopted Child., An adopted child is defined as a child that is not
biologically related to the employee, but whose parental responsibilities
have been petmanently transferred by a legal mechanism to the employee.
The CE obtains the relevant legal document(s), whether state, tribal, or
otherwise, confirming the transfer of responsibility to the employee.

Posthumously Conceived Children. Advances in medicine and science
have enabled the storage of human reproductive material (egg, sperm or
embryo) as to allow for posthumous conception of children. DEEOIC
considers a posthumously conceived child of the employee to be an
eligible survivor to the extent permitted by local or state law. In those
survivor claims involving a posthumously conceived child, the assigned
CE refers the case to the NO Policy Branch so it can obtain a legal opinion
from the SOL of applicable local or state law in deciding the status of the
child as an eligible survivor under the Act.

b. Qualifications for eligibility under Part B vs. E.

Version 4.2

(1

)

All Surviving Children. A surviving child is a biological, stepchild, or
adopted child of the employee regardless of age.

Part E Surviving Child Only. Under Part E, a “covered child” must also
have been, as of the date of the employee’s death: either under the age of
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18 years, under the age of 23 years and a full-time student who was
continuously enrolled in one or more educational institutions since
attaining the age of 18 years, or any age and incapable of self-support
regardless of their marital status.

(a)

Student Status. To be considered a full-time student at the time of
the employee’s death, the child must have been continuously
enrolled as a full-time student in one or more educational
institutions since attaining the age of 18 years and must not have
reached the age of 23 years, regardless of marital status or
dependency on the employee for support.

(1)

(i)

(iii)

(iv)

V)

(vi)

Enrollment as a full-time student.generally consists of a 12-
month period, with a break of no more than fout months,
during each year of post high school education.

If the child’s status as a full-time student is uncertain, the
CE consults the academic.nstitution to determine what was
considered to be the minimum number of hours required to
qualify as “fullstime™ (versus part-time), at the time of the
child’s enrollment, as this may vary from one institution to
another.

With certain pregrams such as co-op, intern, or graduate
school'programs, while the student might not actually be
enrolled in"any courses for a particular term, he/she could
still. be “registered” as a full-time student while fulfilling
other tequirements of the program.

If a student is prevented by reasons beyond his or her
control from continuing education for a period of
reasonable duration, (such as a brief but incapacitating
illness) the CE has discretion to determine whether the
student’s status as a continuously enrolled full-time student
should be preserved. A suspension from school for a
limited period should not affect the child’s status as a
continuously enrolled full-time student.

Leaving school to care for a sick parent/employee, lack of
funds to pay for school as a result of a parent/employee’s
illness, or dropping/failing out of school is not a sufficient
basis to maintain the child’s status as a continuously
enrolled full-time student.

Documentation to support eligibility includes transcripts

from the accredited educational institution(s), school
records, and affidavits.

209 Table of Contents




Federal (EEOICPA) Procedure Manual

Chapter 20 —Establishing Survivorship

Version 4.2

(b)

(c)

Incapable of Self-Support. To establish eligibility for benefits as a
covered child who was incapable of self-support at the time of the
employee’s death, the child must have been physically or mentally
incapable of self-support, regardless of marital status or
dependency on the employee for support, regardless of the
temporary or permanent nature of the incapacity.

(1) A child is incapable of self-support if, at the time of the
employee’s death, his/her physical or mental condition was
such that he/she was unable to obtain and retain a job.or
engage in self-employment that couldjprovide him/her with
a sustainable living wage.

(1))  Medical evidence must show<that the child wasdiagnosed
with a medical condition establishing that he/she was
physically/mentally incapable of self-support at the time of
the employee’s death.

(i11))  Documentation to support the ineapability of self-support
can include.medical records, social security disability
records, tax returns showing that the covered child was
claimed as a dependent, state guardianship documents, and
affidavits.

SSA or State disability records alone, showing lack of self-
support, should not be used to establish that the child is
incapable of self-support. The CE must consider the
evidence as a whole to determine if it demonstrates that the
person was/is incapable of self-support for purposes of the
EEOICPA.

(iv)© When medical evidence demonstrates incapacity for self-
support, this determination will stand unless refuted by
sustained work performance or other conflicting evidence.

(v) A child is not incapable of self-support merely because of
an inability to obtain employment due to economic
conditions, lack of job skills, incarceration, etc.

(vi)  There is no specific timeframe required to establish that a
child was incapable of self-support prior to the death of the
employee (e.g., accident). It is only necessary to establish
that the child was incapable of self-support on the day the
employee died.

Non-spousal children. In certain situations, a special provision of
the EEOICPA allows for the division of benefits between an
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eligible spouse and an employee’s child who is not related to the
spouse.

(1) Under Part B only. If there is at least one child of the
employee who is a minor at the time of payment, and who
is not a recognized natural child or adopted child of the
spouse, half of the payment is made to the covered spouse
and the other half is made in equal shares to each child of
the employee who is a minor at the time of payment,
without regard to whether the child is a spousal child,.or
non-spousal child. A recognized natufal childds a child
acknowledged by the employee as their ewn during their
lifetime. The RD and FD must fully explain the
distribution of compensationto the spouse and.all children
who have filed a claim.

(11) Under Part E only. If there is at'least one child of the
employee who isiving at.the time of payment, who
qualifies as a “covered.child” (i.e., under the age of 18 at
the time of the employee’s death, between the ages of 18
and 23 and continuously entolled as a full-time student
since attainingthe age of 18 at the time of the employee’s
death,.or any age and incapable of self-support at the time
of the employee’s-death) and who is not a recognized
natural or adopted child of the spouse, half of the payment
is made to the covered spouse, and the other half is made in
equal shares to each “covered child” of the employee, who
is living at the time of payment, without regard to whether
the child is a spousal child or non-spousal child. Refer to
the definition of a recognized natural child found under
Part B above. The RD and FD must fully explain the
distribution of compensation to the spouse and all children
who have filed a claim.

0. Parents, Grandchildren and Grandparents. Under Part B only, parents, grandchildren
(including biological, adopted and step-grandchildren), and grandparents may be eligible for
survivor benefits, provided there is no surviving spouse or living child who is eligible to receive
compensation:yWhen adjudicating a survivorship claim for a parent, grandchild, or grandparent,
doecumentation must establish the relationship of the survivor to the deceased employee (i.e.,
employee’s birth certificate listing parent’s name, parent’s birth certificate showing
grandparent’s name, etc.). As DEEOIC issues payment of lump-sum survivor benefits equally
between eligible survivors, the CE must obtain evidence that establishes the status of all potential
survivors in each category (parent, grandchild or grandparent). Parents, grandchildren and
grandparents are not eligible for Part E survivor benefits.

10. Potential for Additional Survivors. When an additional potential survivor is identified on
Form EE-2 or through some other development action, the CE contacts the individual by letter
explaining their right to file a survivor claim (Exhibit 20-1).
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Letter to Survivor. The letter to the survivor does not indicate whether the
individual is qualified to receive benefits, as this is a function of the claims
process. Rather, the letter outlines the general requirements for survivor
eligibility. The CE explains that filing a claim does not guarantee that benefits
will be payable, as both statutory and regulatory requirements must still be met
before compensation can be awarded.

Form EE-2. The CE encloses a blank Form EE-2 with the correspondence. The
potential survivor is asked to complete and submit the form within,30 days.
Additional information on handling non-filing claimants can be‘found in Chapter
24 - Recommended Decisions.

Additional Documentation. To ensure that compensationsis paid to eligible
survivors of the deceased employee, the CE may require the survivor(s) to
provide documents, affidavits, or records sufficient to substantiate the veracity of
their claim.

11. Claims Involving Multiple Claimants. When a.¢laim is filed, it is created in the ECS

based on claimed employment and claimed illness(es). Inisome casesymultiple claimants will
file a claim for one or more illnesses. And in some of these cases, not all claimants will claim
the same illness(es). Therefore, in cases involying multiple claimants, an illness claimed by one
claimant will be considered claimed by all parties toithe case [unless the claimant specifically
states they do not wish to claim the additienal illness(es)] and should be documented accordingly
in ECS for each claimant. This means'that all illnesses.will be addressed for all claimants
without the request for additional claim forms.

a.

Version 4.2

Findings for Each Survivor. Once appropriate development is completed and
review of evidence undertaken, one comprehensive RD addressing the claims of
all filing parties is to be issued. Each party to the claim must receive an
individual finding in the'decision with respect to his or her eligibility. The
decision references each survivor who has filed a claim and specifies whether
they are entitled to receive compensation, the amount of compensation payable to
each eligible survivor, and the basis for the conclusions reached.

Reopening After a FD. Given the procedure requiring each individual in a multi-
claimant case be party to a decision on entitlement of benefits, all claims
associated with the case must be reopened before a new decision can be issued
(Refer to Chapter 27 - Reopening Process).

Individual Addresses. The RD does not include the addresses of the various
claimants. Instead, an address sheet is prepared for each claimant and a copy of
the decision is sent to all filing parties.

Lack of Form EE-2. The CE may encounter a situation where a survivor has
made a claim for benefits in writing but has not filed Form EE-2. Alternatively,
the CE may have evidence indicating the existence of a potentially eligible
survivor, but is unable to contact the survivor to obtain a completed Form EE-2.
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Under these circumstances, the CE issues a RD (See Chapter 24 - Recommended
Decisions).

12. Issues During the Payment Process.

Version 4.2

Death Before Payment. If the employee/survivor is alive when the FD is issued
but dies before payment is received, the employee’s/survivor’s claim must be
administratively closed. Receipt of payment is defined as the date the payee’s
bank receives the Electronic Funds Transfer (EFT) or the date thepayee or
someone legally able to act for the employee in receiving the payment receives
the paper check.

Any compensation payment (whether check or EFT) reeceived after the
employee/survivor’s death must be returned to the Treasury Department, and the
payment must be cancelled in ECS. (Refer to Chapter 32 - Compensation
Payments, for the payment cancellation steps.)

The CE appropriately develops any suryivor claims and issues a new RD to all
survivors who have filed a claim.

Death Due to Non-Covered IlInéss, Part E. If a covered Part E employee dies
after filing a claim but before the claimed payment is received, and if the
employee’s death was caused solely by a non-covered illness, the survivor(s) has
the option to elect to receive the paymentthat the covered Part E employee would
have received, had he/she not died prior to payment, rather than survivor benefits.
It is not necessary for the employee to have filed a claim specifically for wage-
loss or impairment benefits for the election option to be available to the
survivor(s)« As long'as the employee filed a Part E claim, claims for wage-loss
and impairment bénefits are presumed. The earlier receipt by the employee of
monetary.benefits underPart E for wage-loss and/or impairment does not negate
the‘availability of this election for any subsequent amount of monetary benefits
¢laimed by the survivor.

(1) When an election of benefits is available, the CE contacts the survivor via
telephone or letter advising the survivor of the option to receive the
benefits that the employee would have received had he/she not died prior
to receiving payment. One a claimant makes his or her election in writing,
the CE proceeds with a review of the claim. If interacting by phone, the
CE obtains a verbal response and follows with written confirmation of the
survivor’s option.

) Once the claimant’s election is documented in the case record, the CE
proceeds to award the survivor the impairment and/or wage-loss benefit
the employee would have received. In assessing any payable lump-sum
compensation to the survivor, the CE has to assess an impairment or
wage-loss claim using established procedures.
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3) Under the election, lump-sum compensation is payable to a qualifying
survivor up to the aggregate maximum amount of compensation payable
under Part E.

(4) A survivor cannot exercise the election of benefit option unless the
evidence establishes that the employee’s death occurred solely because of
a non-covered illness.

(5) The survivor is not entitled to the $125,000 lump-sum payment because
death was not caused by the employee’s covered illness(es).

Change in Child Status. Under Part B, a non-spousal child #who is aninor at the
time of filing may be advised in the FD that he or she be approved for
compensation. While DEEOIC makes every effort tomake lump-sum payment in
a timely manner, if at the time of payment a child no Tonger meets the state law
definition of a minor, the CE may not award. Under this unique situation, the CE
takes action to vacate the FD so that a new decision may be issued finding that the
non-spousal child is an ineligible survivors DEEQOIC staff isito take all necessary
and appropriate steps to avoid this scenario.

Survivor’s Death. An eligible survivor must be alive to receive any payment
awarded under the Act. If one eligible survivorin a multiple survivor claim dies
before payment is received, the CEaadministratively closes the deceased
survivor’s claim and issues‘@new RD reapportioning compensation among the
remaining eligible survivors.

Survivor Compensation Part B. A survivor may receive one lump-sum payment
under Part B for each employee for whom he/she qualifies as an eligible survivor.
If a surviver files a€laim for benefits and DEEOIC already awarded the
maximum lumpSum payment of compensation to the employee, the CE issues a
RD addressing whether the claimant qualifies as an eligible survivor; however,
makes no award of lamp compensation due to the previous payment to the
employee.

Surviver.Compensation, Part E. An eligible survivor is entitled to the basic lump-
sumisurvivor compensation of $125,000 if it is determined that an accepted illness
caused, contributed to, or aggravated the death of the employee. In the case of a
claim with multiple eligible survivor payees, the CE must allocate the lump-sum
survivor compensation based on who qualifies as a survivor.

A survivor may receive more than the basic $125,000 survivor benefit if the
deceased, covered Part E employee experienced compensable wage-loss as a
result of any covered illness prior to his or her attainment of normal Social
Security retirement age as defined by the Social Security Act. The additional
benefit of $25,000 or $50,000 is dependent upon the number of years for which
the employee experienced wage-loss (Refer to Chapter 22 - Wage-Loss
Determinations). The maximum lump-sum survivor compensation under Part E is
$175,000.
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Aggregate Compensation Payable under Part E. The total amount of
compensation payable, excluding medical benefits, may not exceed $250,000 per
covered employee. The CE does not develop for additional medical conditions in
a survivor claim once the aggregate compensation amount is reached, unless the
potential for covering medical expenses exists. If a survivor files a claim for
benefits and the aggregate compensation amount has been reached, the CE.must
deny the survivor’s claim.

13. Alternative to Filing a Survivor Claim Under Part E. A non-covered spouse or child of a

deceased DOE contractor employee or RECA Section 5 uranium worker may.submit a written
request for an informal evaluation of whether the employee contracted a covered illness as a
result of employment at a covered facility. Once the alternative filing review is complete,the CE
issues a determination letter to the claimant. No RD or FD is required:

a.

Version 4.2

Written Notice. An individual seeking a determination regarding the cause of an
employee’s illness must send a letter to the DEEOIC requesting an alternative
filing determination.

(1) Alternative filing requests may be submitted to.the RCs or the DOs.

(2) Only individuals listed it Subtitle E of the EEOICPA as potential
survivors (i.e., spouses ot children of an employee) may seek a
determination letterregarding an employee.

3) The survivor'seeking/a determination letter must provide evidence of a
familial relationship with the émployee.

Acknowledgement Idetter. The CE sends each requester a letter acknowledging
receipt of their request to receive an alternative determination letter, upon
submission of their filing (Exhibit 20-2). The acknowledgement letter serves to
explain the alternative filing process and offers the requester the opportunity to
pursue full adjudication of the claim.

(1) The requester is notified that the alternative filing will result in the
1sstiance of a determination letter, following development of the claim.
The CE explains what will be contained in the determination letter and
discusses the steps necessary to reach a determination on an alternative
filing.

(2) If the requester has not already received a FD denying his or her claim, the
acknowledgement letter gives the requester the opportunity to opt out of
the alternative filing process and to pursue full adjudication of the claim
leading to a RD/FD. Upon receipt of a requester’s decision requesting a
RD/FD, the CE sends a follow-up letter informing the requester that full
development will be completed and outlines the evidence required to
adjudicate the claim. If full adjudication of the claim is requested, the
requester is to submit a completed form EE-2.
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3) The “Alternative Filing Acknowledgement Letter” must contain guidance
to the requestor explaining that a decision by DEEOIC under the
alternative filing rule does not serve as evidence that the named
employee’s illness was caused by his or her employment for the purposes
of any lawsuit or workers’ compensation program, including the
EEOICPA.

c. Review of the Evidence. In accordance with the instructions contained in the
EEOICPA PM, the CE undertakes full development of the alternative filing. The
CE gathers any evidence necessary to arrive at a determination on the claim,
including sending the case file to a CMC or NO Health Specialist forresolution‘of
a question of exposure, diagnosis, or causation.

d. Determination Letter. Upon completion of development on the alternative filing,
the CE sends a determination letter to the requester (Exhibit 20-3).

(1) The CE prepares the written determifiation using cleardanguage that the
reader can easily understand. In the narrative of the‘decision, the CE
provides sufficient discussion of'the case evidence to describe the
justification of the decisionalioutcome. The letter does not take the format
of a RD, and no appeal rights or waiver is réquired.

(2) The determination letter must reach a conclusion about whether the
employee contracted an illness as a‘result of exposure while employed at a

covered facility.

3) The lettér must state that the requester is not afforded any appeal or review
rights as a result of the conclusion reached.

4) The CEteiterates'that the determination cannot be used as evidence in a
claim for benefits under EEOICPA.

(%) The CE explains that the requester may seek full adjudication on the
claim, including issuance of a RD and FD, at any time.

(6)" A SrCE or supervisor reviews the determination and prepares it for the
DD’s signature.

e. Receipt of Form EE-2. If the survivor files a Form EE-2, the CE renders a RD on
eligibility, which is then reviewed by the FAB for issuance of a FD.
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CHAPTER 21 — IMPAIRMENT RATINGS

1. Purpose and Scope. This chapter provides procedures for evaluating a claim for
permanent impairment. It explains the responsibilities of the CE in awarding a covered Part E
employee impairment attributable to a covered illness. The chapter provides guidance on how to
evaluate medical evidence relating to impairment and the evidence necessary to establish a
ratable permanent impairment. The chapter includes a discussion on calculating an impairment
award if the impairment award is subject to tort offset and/or SWC coordination.

2. Policy. DEEOIC staff is responsible for processing impairment claims‘and ensuring that
benefits are appropriately paid. In impairment decisions, DEEOIC staff explains the'general
requirements for impairment and provides a clear explanation of the calculationsaised to
compute the impairment award. The assigned CE is responsible for brenzing inte OIS all case-
related correspondence or other documentation generated or received during the development of
an impairment rating.

3. Definition of Impairment. The American MedicalAssociation’s, Guides to the Evaluation
of Permanent Impairment (AMA’s Guides), Sth Edition; defines‘impairment as “a loss, loss of
use or derangement of any body part, organ system or organ function.’’, Furthermore,
“Impairment percentages or ratings developed by-medical specialists are consensus-derived
estimates that reflect the severity of the medical condition and the degree to which the
impairment decreases an individual’s ability to perform common Activities of Daily Living
(ADL), excluding work.” (Emphasis in original) The AMA’s Guides organize ratable organ or
body function by chapter e.g., respiratory, cardiovaseular, nervous, endocrine etc.

4. General Requirements for Impairment Ratings.

a. Covered Employees:» The employee is a covered DOE contractor or subcontractor
employee, o RECA Section 5 employee found to have contracted a covered
illnessithrough exposure'to a toxic substance at a DOE facility or RECA section 5

facility.
b. Claiming Impairment. The employee has to claim impairment in writing.
c. MMI. Animpairment rating is to encompass each covered illness that has

reached MMI according to the rating physician. MMI means the condition is
unlikely to improve substantially with or without medical treatment. A CE may
consider conditions that are progressive in nature and worsen over time, such as
CBD, to have reached MMI when the condition is not likely to improve.

(1) Terminal Employees. An exception to the MMI requirement exists for
terminal employees undergoing treatment for an illness that has not
reached MMI. In these situations, the terminal employee could die before
the end of treatment and eligibility for an impairment award would be
extinguished. Therefore, if the CE finds probative medical evidence that
the employee is terminal, the CE includes the covered illness in the
impairment rating even if the covered illness has not reached MMI.
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(2) MMI Has Not Been Reached. If the rating physician or the treating
physician states that a condition is not at MMI, and the employee is not
terminal, the CE cannot make an impairment determination.

(a) If the CE does not make an impairment determination due to the
employee not being at MMI, the CE sends a letter informing.the
employee that an impairment determination is not possible because
the employee’s condition has not reached MMI and that the
impairment claim is closed administratively. The letter ineludes a
statement instructing the employee to contact the DO once heor
she receives medical evidence that describes.the condition is at
MMI. (See Exhibit 21-1).

(b) Once the CE receives notice from the employee and medical
evidence indicating that the employee is at MMI, the CE resumes
development.

3) Multiple Covered Illnesses. In accase of multiple covered illnesses, where
one condition is at MMI and another is'not, the €E proceeds with a
determination regarding impairment for the condition at MMI. If different
covered illnesses affect the same organ orbody function, and one
condition is not at MMI, the €E cannot proceed with an impairment rating
until all conditions.in that organ or body function have reached MMI.

Impairment Rating.<An impairment evaluation performed by a qualified
physician is the basis for the CE’s determination of impairment benefit
entitlement. Therefore, the physician’s impairment rating report is to include
narrative text that cléarly communicates the physician’s opinion, and that
provides a convincingly descriptive rationale in support of the stated impairment
rating:

(1) Ewvaluation. “An impairment evaluation of the employee must be based
upon the 5th Edition of the AMA’s Guides.

(2) Rating Physician Qualification. A physician who performs an impairment
evaluation must satisfy certain criteria. In order for a CE to accept an
impairment rating, the rating physician must hold a valid medical license
and Board certification/eligibility in his/her field of expertise (e.g.,
toxicology, pulmonary, neurology, occupational medicine, etc.). In
addition, the physician must meet at least one of the following criteria:
certified by the American Board of Independent Medical Examiners
(ABIME); certified by the American Academy of Disability Evaluating
Physicians (AADEP); possess knowledge and experience in using the
AMA’s Guides; or possess the requisite professional background and
work experience to conduct such ratings.

(a) A CE may determine the qualifications of the physician upon
receipt of a letter or a resume demonstrating that the physician has
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3)

4

(b)

a medical license and meets the requisite program requirements.
There is no need to submit copies of his/her medical license or
other certification.

If a physician does not possess ABIME or AADEP certification,
the physician must submit a statement certifying and explaining
his/her familiarity and years of experience in using the AMA’s
Guides.

Rating Percentage. The impairment rating is a percentage that represents
the extent of a whole person impairment of the employee, baséd on the
organ or body function affected by a covered illness oriillnésses. A
qualifying impairment rating must account for all.Part E‘accepted'covered
illnesses claimed by the employee and mustdnclude all pre-existing
conditions present in the claimed organ or body function at the time of the
impairment evaluation.

Whole Person Impairment. Thephysician must specify the percentage
points of whole person impairment resulting from all covered illnesses.
This includes accepted consequential conditions.

(a)

(b)

(c)

(d)

In some instances, there are diseases or life style choices (e.g.,
smoking), in.addition to the covered illness, that affect organ or
body funetion. The DEEQIC does not apportion damage within
the same organ or body function, thus the

impairmentrating should assess the functionality of the whole
organ or body function regardless of other non-occupational
factors that might cause impairment.

If an employee’s covered illness affects more than one organ or
body function, the physician must specify the percentage points of
impairment for each organ or body function affected by the
employee’s covered illness. The physician references a combined
value chart in the AMA’s Guides to calculate the aggregation of
multiple organ or body function impairments into whole person
impairment.

If the employee contracted more than one covered illness that
affects the same organ or body function, the physician does not
need to provide separate ratings for each covered illness since
DEEOIC does not apportion damage within the same organ or
body function.

An impairment that is the result of any accepted covered illness
that cannot be assigned a numerical impairment percentage using
the 5th Edition of the AMA’s Guides will not be included in the
employee’s impairment rating, and the physician performing the
impairment evaluation must explain why a numerical impairment
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percentage cannot be assigned.

Triggering Impairment. There first must be impairment to an organ or body
function that is clearly due to a covered illness before the CE can give any
consideration for additional impairment to that organ or body function resulting
from any unaccepted illness or condition. For example, if the employee has.an
accepted Part E claim for COPD only, and the rating physician opined that the
employee’s respiratory system has 0% impairment due to COPD, but9% due to
asthma (which has not been accepted), the CE is to deny the employee’s
impairment claim for COPD.

5. How a Claimant Files an Impairment Claim. After the FAB issues a PartE FD to an

employee with a positive causation determination, the CE sends Form-EE-11A/EN-11Acto solicit
impairment claims from employees who are potentially eligible for'impairment benefits. See
Section 16 of this chapter for developing a claim for increased impairment two years after the
initial impairment FD.

a.
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Impairment Letter and Response Form (Form EE<11A/EN-11A). Form EE-11A
contains information explaining impairment bénefits and that the employee may
be eligible for an award based on_ permanent impairnient.

Words of Claim. If the employee submits wtitten words of claim for impairment,
the CE must follow up with.the employee to obtain a signed Form EN-11A or
Form EN-10. The impairment forms:must be signed by the employee, the AR, or
the employee’s POAL

(1) Request for Impairment Claim. Form EE-11A provides information that
the employee'must advise the DEEOIC in writing as to whether or not
he/she wishes to claim impairment for a covered illness or illnesses. Form
EN-1TA is a response form on which the employee claims impairment.

(2) Physician Choice. Form EE-11A includes instruction that the employee
may choose to have his/her own qualified physician or a CMC perform an
impairment evaluation. CMCs are DEEOIC contracted physicians
qualified to perform impairment evaluations. The employee indicates this
choice on Form EN-11A. If the employee requests his/her own physician
to perform the impairment rating, the employee must provide the
physician’s name, address and phone number. Form EN-11A contains a
space for this information.

3) Timeframe. The CE allots 60 days for the employee to respond to Form
EE-11A/EN-11A, with a follow up request sent to the employee at the first
30-day interval. The CE uses Form EE-11A/EN-11A for the follow up
request, but the form must be marked “Second Request.” The CE does not
develop the impairment issue until he or she receives a completed Form
EN-11A.

(a) If the employee does not respond to Form EE-11A/EN-11A within
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60 days, the CE sends a final Form EE-11A/EN-11A marked as a
“Final Request” to the employee. After the CE sends the final
request Form EE-11A/EN-11A, the CE updates the ECS) to
indicate the employee is not claiming impairment. If at any time,
the employee informs the CE that he/she does not want to pursue a
claim for impairment, the CE sends a letter to the employee
advising that the DEEOIC will not undertake further development
of the claim for impairment. The CE also notifies the€mployee of
his/her right to claim impairment in the future (See:Exhibit 21-2).

(b) If the employee responds by Form EN-11A _¢laimingdmpairment,
the CE updates ECS appropriately. The impairment claim date is
the postmark date of the form, if availableyor the date thedDO,
FAB, CMR, or RC receives the form; whichever is thearliest
determinable date.

(©) If the employee does not indicate on the EN-I1A form who he or
she would like to perform the impairment evaluation, the CE calls
the employee for this information. The €E advises the employee
to document his orheérichoice in a written statement submitted to
the DEEOIC CMR address.

6. Impairment Ratings by the Employee’s Choice Physician. If the employee elects to have
the physician of his/her choice perform the impairment.rating, the CE must obtain evidence
necessary to document that the physician is.qualified as explained in Section 4.

a.
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Letter to Selected Physician. The CE sends a letter (Exhibit 21-3) to the
physician selected bysthe employee. In the letter, the CE notifies the physician of
the employee’s eligibility, and the covered illness or illnesses with respective
ICD-9/10.code(s). TheCE also explains in the letter that for the DEEOIC to pay
foran impairment evaluation, the physician must perform the evaluation within
one year of the report’s receipt by the DEEOIC. The letter includes reference to
the requirement that the impairment evaluation is to be performed in accordance
with the Sth Edition of the AMA’s Guides, and that the rating physician must cite
the appropriate page numbers and tables applied from the AMA’s Guides. The
letter explains that the physician must submit supporting documentation (e.g.
medical reports, evaluation reports, assessment reports and diagnostic testing
results) with the impairment report. The letter includes instructions for the
physician to contact the DO if they need medical evidence from the case file.
Lastly, the CE provides URL links to the medical bill pay agent enrollment forms,
which is to include: an OWCP-1500, Health Insurance Claim Form, OWCP-1168,
the EEOICP Provider Enrollment Form, and a SF Form 3381. The OWCP-1168
contains a written explanation of how a physician enrolls with the medical bill
pay agent.

If a physician has previously enrolled with the DEEOIC, there is no need to enroll
again. If the employee opts to select his/her physician to perform the impairment
rating but does not know of one, the CE may direct the employee to the
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appropriate RC or the DEEOIC bill pay agent website for a list of physicians who
are enrolled in the program.

Scheduling an Appointment with the Selected Physician. Upon receipt of the
employee’s written choice of physician, the CE sends a letter explaining that the
employee is to schedule the impairment appointment within 30 days and the
appointment is to occur within three months. The CE advises that the employce
may request that the DO provide the rating physician with medical evidence in the
case file to perform the impairment evaluation. The CE also explains that any
appointment scheduled to occur later than three months may lead to denial of the
impairment claim, unless there is a valid reason for the delay (for example, the
earliest appointment available for a specialist was over three months).

If after 30 days, the CE finds no evidence of an impairment evaluation or that the
employee scheduled an appointment, the CE makes a phone call to determine the
status of the appointment (whether it has beenimade or is in the process of being
made, etc.). The CE advises the employeewerbally of the need to schedule the
appointment within the next 30 days and'to provide written evidence of such to
the CE. The CE also explains that if the appointment isinot scheduled or the
claimant has scheduled it to occurdater than the three months period without a
valid reason, a RD to deny the impairment claimimay be issued. The CE records
this discussion in the phone calls section of ECS." After this phone call, the CE
sends a written summary of the call to the employee.

If at the end of this total 60-day period no evidence exists to show progress in
obtaining the necessary.impairment evidence and the employee has not provided a
valid reason for the delay (e.g. he/she was sick), the CE may issue a RD to deny
the impairment claim:

7. Impairment Ratings by a CMC« If the employee chooses the CMC option, the CE

reviews the medical evidence 1n the<ase file to determine if the evidence is sufficient for a CMC
to perform the impairment evaluation.

a.
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Required Medical Evidence. Since the CMC will not conduct a physical
examination, the employee’s ADL or equivalent information is required. The
CMC or the employee’s physician can collect ADL information from a variety of
sources, including the use of ADL worksheet (See Exhibit 21-4 for an example),
patient interview, or other techniques. The ADL or equivalent information should
be completed within the last 12 months before the impairment evaluation. The
CE also checks Xerox’s Stored Image Retrieval (SIR) system to provide the most
current medical record to the CMC. If the employee is under nursing care, the CE
provides all nursing notes from the past 30 days to the CMC for review. In
addition to the ADL or its equivalent, some conditions require specific medical
evidence before a CMC can complete the impairment evaluation, as outlined in
Exhibit 21-5. If Exhibit 21-5 does not identify the condition to be rated, the CE is
to consult with a CMC to determine what medical information is required as
outlined in the AMA’s Guides.
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After receipt of the notice that the employee has chosen the CMC option, the CE
sends a letter to the employee attaching a sample blank ADL or an ADL for breast
cancer or skin cancer. The CE also includes the information regarding the
required medical evidence for the covered illness(es). If the CE determines that
additional evidence and/or diagnostic test(s) is required to conduct an impairment
evaluation, the CE explains the requirement in this letter. The letter includes
instruction for the employee to return the required evidence within 30 days. If
after 30 days, the claimant does not submit the required evidence, the!CE makes a
phone call to determine the status of the evidence. The CE advises, the employee
verbally of the need to obtain this evidence. The CE explains that if the employee
does not return the required evidence within 30 days, a RD to deny the
impairment claim may be issued. The CE records this discussion.in the phone
calls section of ECS. After this phone call, the CE sends.a second letter.to the
employee and includes a written summary of the phone call, blank'ADL and
information regarding the required medical evidence needed to conduct an
impairment evaluation.

If at the end of this total 60-day period no evidence exists to show progress in
obtaining the necessary impairment evidence and the employee has not provided a
valid reason for the delay, the CE.mayiissue'a RD toddeny the impairment claim.

Insufficient Evidence. If the CE detefmines that the submitted medical evidence
is insufficient, the CE sends.a follow-up development letter to the employee
explaining the deficiency and the additional evidence and/or diagnostic test(s)
required to conductan impairment evaluation.

Unavailabilityof Records., If the employee is unable to provide the necessary
medical records, the®CMC must decide if an impairment evaluation is possible in
accordance with AMA’s Guides given the available evidence. The CE may
proceedrwith a CMC referral to determine if the available records are sufficient to
perform a rating. If the CMC is able to perform a rating based on the available
medical evidence but states that additional testing could potentially increase the
rating,the CE notifies the employee that additional testing may result in a higher
rating and that the DEEOIC will pay for the additional testing. The CE sends the
employee a letter and gives the employee the option of obtaining the necessary
testing paid by DEEOIC, or notifying the CE in writing that a decision may
proceed based on the available medical evidence. If the employee does not
reéspond, the CE proceeds with the impairment evaluation based on the available
medical evidence.

Outdated Evidence. If the CE has provided the employee the opportunity to
obtain current medical evidence but the claimant has not responded adequately,
the CE may use medical evidence in the file that is older than 12 months to obtain
an impairment rating from a CMC. In some instances, the CMC may not be able
to render an opinion with older or missing medical records.
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8. Impairment Ratings for Certain Conditions.

b.
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Mental Disorders.

(1)

)

3)

Upon receipt of a claim for a mental impairment, the CE must determine
whether the claimed impairment originates from a documented physical
dysfunction of the nervous system.

Once it has been established that an employee’s mental impairment is
related to a documented physical dysfunction of the nervous system,the
employee obtains an impairment evaluation from thejphysician based on
Table 13-8 of Chapter 13 in the 5th Edition of the AMA’s Guides.

If the mental impairment is not related to a documented physical
dysfunction of the nervous system, it cannot be rated using the Sth Edition
of the AMA’s Guides. The CE explains this to the employee and provides
the employee 30 days to submit doegumentation from a physician to
establish a link between the exposure to attoxic substance at a covered
facility and the development of a mental impairment. The report from the
employee’s physician musti€ontain rationalizéd medical analysis
establishing that the mental impairment has a relationship to neurological
damage due to a named toxic€xposure. Speculation or unequivocal
statements from thephysician reduce the probative value of a physician’s
report, and, in such situationsytheCE may refer the case to an
occupationalCMC.

Breast Cancer

(1)

)

Uponireceipt of a claim for impairment for the breast in either a male or
female, the CE stibmits a request to the physician undertaking the
evaluation,explaining all the criteria that are to be considered and
referenced in the impairment report (See Exhibit 21-6). For the purposes
of considering impairment due to breast cancer in a female, childbearing
age will not be a determining factor when issuing an impairment rating, as
the*PAMA’s Guides do not define “child- bearing age.”

When the physician returns a completed impairment evaluation, the CE is
to review it to ensure that the physician has comprehensively addressed
each of the factors necessary for an acceptable rating. The impairment
evaluation is to contain written information to show that the physician has
considered:

(a) The presence or absence of the breast(s);
(b) The loss of function of the upper extremity (or extremities if there

is absence of both breasts due to cancer), including range of
motion, neurological abnormalities and pain, lymphedema, etc.;

224 Table of Contents




Federal (EEOICPA) Procedure Manual

Chapter 21 —Impairment Ratings

3)

(©) Skin disfigurement (may include notes older than a year and/or
photos) and

(d) Other physical impairments resulting from the breast cancer. The
total percentage of permanent impairment of the whole person
must be supported by medical rationale and references to the
appropriate sections and tables (with page numbers) of the AMA’s
Guides.

If the CE determines that the physician has not provided a complete rating
for a claimed impairment of the breast, the CE sends@ follow<up letter to
the physician. The CE explains in the letter the noted deficiency in.the
assessment, and explains that a complete response,ensures that the
employee receives the maximum allowable rating provided by the AMA’s
Guides.

Pleural Plaques/Beryllium Sensitivity.

(1)

The CE may accept an impairment elaim for pleural plaques/beryllium
sensitivity if the rating physician provides medical rationale and
references to the appropftiate sections and-tables (with page numbers) of
the AMA’s Guides to justify.the impairment rating.

Metastatic Bone Cancet.

(1

In situations where'the CE accepts a case under the SEC provision based
on metastatic (secondary) cancer, i.e. metastatic bone or metastatic renal
canger, often‘the primary source of the metastatic cancer will prove to be
the prostate. If the CE does not accept the prostate cancer due to a lack of
acausative link.and because prostate cancer is not an SEC-specified
cancer, 1t is,important that the CE ensure that a physician does not apply
the non-covered prostate cancer in an impairment rating. A physician or
CMC may only consider the accepted condition of SEC metastatic cancer
for the impairment rating.

9. Receipt of the Impairment Evaluation. Upon completion of the impairment evaluation by

a-physician, the CE reviews the report to assure that it contains all the information necessary to
meet DEEOIC’s criteria for a valid impairment. The CE reviews the impairment evaluation to
detetrmine the following: whether the opining physician possesses the requisite skills and
requirements to provide a rating as set out in paragraph 4d(2); whether the evaluation was
conducted within one year of receipt by the DEEOIC; whether the report addresses the covered
illness or illnesses; whether the whole person percentage of impairment is explained with a
clearly rationalized medical opinion as to its relationship to the covered illness or illnesses, and
whether the medical opinion is supported by medical evidence in the case file.

a.
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Incomplete Ratings. If the impairment rating report is unclear or lacks
rationalized medical analysis in support of the offered conclusion, additional
clarification is required. In such instances, the CE returns the impairment rating
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evaluation to the rating physician with a request for clarification, explaining what
areas are in need of remedy. If the employee’s choice physician submitted the
insufficient report and no response is received, or it is returned without sufficient
clarification, the CE notifies the physician and the employee of the need for
additional justification. If a response is not forthcoming, the CE may issue a RD
to deny the impairment claim for an insufficient impairment report. If the CMC
submits an incomplete report, the CE notifies the CMC of the deficiency and
requests a more comprehensive report.

10.  Pre-RD Challenges. Upon request, the CE may provide the employee with a copy of the
impairment rating report. The employee may submit written challenges to.the impaitment rating
report and/or additional medical evidence of impairment. However, any additional impairment
evaluations must meet the criteria discussed above in Section 9 before.the CE can consider it
when making impairment determinations. The DEEOIC will onlypay for one impairment
evaluation unless the DEEOIC directs the employee to undergoadditional evaluations. The
employee is responsible for the payment of any subsequent evaluations not directed by the
DEEOIC. If the additional evaluation differs from the existing rating, the CE must review and
weigh (See guidance provided in Chapter 16 — Developing and Weighing Medical Evidence) the
two reports to determine which report has more probative value. If thereports appear to be of
equal value and the impairment ratings are within®l0% of each othef, the CE accepts the higher
rating impairment.

a. Determining Probative Value. Ifthe impaizment reports appear to be of equal
value and the ratings aré not within 10%-of each other, the CE must obtain an
evaluation from a seéond opinion physician.

11. Impairment Award. To calculate the impairment award, the CE multiplies the percentage
points of the impairment rating of the employee’s covered illness or illnesses by $2,500.00. For
example, if a physician assigns an impairment rating of 40% or 40 points, the CE multiplies 40
by $2,500.00, to equala:$100,000.00 impairment award.

a. Maximum Aggregate Compensation. The amount of monetary compensation
provided under Part E (impairment and wage-loss compensation), excluding
medicalbenefits, cannot exceed $250,000.00. The CE considers any previous
compensation awarded under Part E for impairment and/or wage-loss to
determine if a subsequent award needs to be reduced to ensure that it does not
exceed the $250,000.00 maximum aggregate compensation. In determining the
aggregate compensation, the CE does not take into consideration the reduction of
compensation based on SWC coordination or tort offset. For example, if the
employee was previously awarded benefits for impairment in the amount of
$100,000.00 but his compensation was reduced because of tort offset to
$60,000.00, the amount of compensation used to determine the maximum
aggregate compensation is $100,000.00 not $60.000.00.

12. Impairment and Tort Offset/SWC Coordination. If there are impairment benefits due to
multiple covered illnesses, and at least one of those illnesses is subject to a tort offset or
coordination of SWC award, the CE must determine the impairment award by following the
steps in this section. Since DEEOIC does not apportion impairment within the same organ or
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body function, if there are several covered illnesses affecting the same organ or body function
and one illness from the same organ or body function is subject to coordination or offset, the
entire rating for that affected organ or body function is subject to coordination or offset.

a.

Version 4.2

Determine that coordination and/or offset is required.

(1)

)

SWC Coordination. In an impairment case with multiple covered
illnesses, the CE confirms that at least one covered illness from the
impairment award is the same illness that serves as the basis for SWC

payment.

Tort Offset. In an impairment case based upon multiple covered illnesses,
the CE confirms that at least one covered illness from the impairment
award is associated with the same exposure £0 a toxic substanee that a tort
settlement references as causing illness.

Identify the combined impairment rating and calculate the dollar amount. For
example, John Doe has a 20% impairment due tothis asbestosis and 7%
impairment due to his skin cancer. The combined impairment rating according to
the Combined Values Chart is 26%;and the potential impairment award is
$65,000.00 (26% X $2,500.00 = $65,000.00).

Determine the percentage.ef the combined impairment rating that each separate
impairment represents(apportionment). using these steps:

(1

2)

Determine the sum‘of the individual impairment rating. In the John Doe
example case, the individual ratings are 20% due to his asbestosis (lung)
and«7% due 10 his skin cancer, so the sum of his individual impairment
ratings 1527% (20% + 7% = 27%)

Calculate thetelative percentage of impairment for each organ or body
function.

For asbestosis - Divide 20% by 27% to determine that 74.07% of the sum
of the individual rating is attributable to asbestosis.

For skin cancer — Divide 7% by 27% to determine that 25.93% of the sum
of the individual impairment rating is attributable to skin cancer.

Calculate the dollar amount attributable for each organ or body function. In the
John Doe example case, the calculation is as follows:

For asbestosis — Multiply 74.07% (the percentage attributable to asbestosis) by the
dollar amount of the combined impairment award of $65,000.00 to determine that
$48,145.50 is the dollar amount attributable to asbestosis.

For skin cancer — Multiply 25.93% (the percentage of impairment rating
attributable to skin cancer) by $65,000.00 to determine that $16,854.50 is the
dollar amount attributable to skin cancer.
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e. Subtract Offset/Coordination amount from the dollar amount attributable to the
organ or body function subject to offset and/or coordination.

Example 1: If the dollar amount attributable to John Doe’s lung impairment has to
be reduced by $10,000.00 due to coordination (the eligible amount paid from a
state workers’ compensation claim), $10,000.00 is subtracted from $48,145.50
(the dollar amount attributable to asbestosis), which leaves $38,145.50 payable
due to asbestosis after coordination of SWC benefits.

Example 2: If the dollar amount attributable to John Doe’s lung‘impairment has to
be reduced by $50,000.00 due to coordination, $50,000.00 must be subtracted
from $48,145.50 (the dollar amount attributable to asbestosis), which leaves
$1,854.50 as a surplus after coordination of SWC benefits., His surplus due to
asbestosis will not affect his entitlement to benefitsfor skin cancer.

f. Calculate the Payable Impairment Award. Add the dollar amounts for each organ
or body function (after coordination and/or©ffset) to determine the amount of the
impairment award.

Example 1: Add $38,145.50 for asbestosis (after subtracting the coordination
amount of $10,000.00) to $16,854.50 for skin cancer for a total impairment award
of $55,000.00.

Example 2: If the coordination amount te‘asbestosis is $50,000.00, the amount of
the total impairmentaward is $16,854.50 from the skin portion of the combined
impairment award if skin eancer 1s not subject to offset or coordination. The
surplus of $1,854.50 after coordination of SWC benefits for asbestosis is NOT
subtracted ffom the skin cancer award. The CE absorbs this surplus from medical
benefits for asbestosis and future compensation benefits for asbestosis.

13. How to Caleulate Increased dmpairment Award with Tort Offset/SWC Coordination. For
an increased impairment/claim involving tort offset and/or SWC coordination, the calculation
must be based on the current impairment rating/award and not on the net increased impairment
award.

For example, John Doe had previously been awarded impairment for asbestosis and skin cancer
for26%.  The current combined impairment rating is 40%, which is comprised of 33% due to
asbestosis and10% due to skin cancer. Using the current impairment rating, follow the
caleulation in Section 12c to determine the relative percentage of impairment for each organ or
body function and Section 12d to determine the dollar amount attributable for each organ or
body function. The dollar amount attributable to each organ or body function must be based on
the current impairment award of 40% or $100,000.00 and not on the net increase of 14% (40% -
26% = 14%) or $35,000.00. As such, the increased impairment calculation is as follows:

For asbestosis — Multiply 76.74% (the percentage attributable to asbestosis based on the current

impairment rating) by the current impairment award of $100,000.00 to determine that $76,740.00
is the dollar amount attributable to asbestosis.
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For skin cancer — Multiply 23.26% (the percentage of current impairment rating attributable to
skin cancer) by $100,000.00 to determine that $23,260.00 is the dollar amount attributable to
skin cancer.

Since the CE calculates the increased impairment award based on the current impairment rating
and not on the net increase, the total of all SWC coordination/tort offset for that organ or bedy
function must be subtracted from the current dollar amount attributable to that organ or'body
function that is available for SWC coordination/tort offset.

Example: In the previous impairment decision issued to John Doe, the CE con¢luded that'a
surplus of $1,854.50 remained for asbestosis after coordination of SWC benefits for@sbestosis in
the amount of $50,000.00. The total impairment award was $16,854.50 from the$kin portion of
the combined impairment award. Since the previous impairment decision, the CE concluded that
John Doe received an additional SWC coordination for asbestosis ifi the amount of $10,000.00
for a total coordination amount of $60,000.00.

To calculate the dollar amount of the new impairment awatd, first subtract the total coordination
amount of $60,000.00 for asbestosis ($50,000.00 calculated at the'time of the prior award + the
additional amount of $10,000.00 = $60,000.00) from the new dollar amount attributable to
asbestosis ($76,740.00), which leaves $16,740.00:7Add the new amount attributable to skin
cancer ($23,260.00) to this figure for asbestosis, and the result is<$40,000.00 ($23,260.00 +
$16,740.00 = $40,000.00).

Finally, from this amount of $40,000.00, subtract the.total amount of impairment benefits
previously paid ($16,854.50), and the resulting figure of $23,145.50 is the amount payable as
increased impairment benefits ($40,000.00 - $16,854.50 paid on the prior award = $23,145.50),
with no outstanding surplus.

In any unique or challenging cireumstance involving how best to apply SWC coordination or tort
offset to a payable impairment, the CE«€onsults with the NO Policy Branch.

14.  Issuanceé of a RD: The RD for impairment must contain a CE’s discussion of the relevant
impairment.@vidence submitted in deciding the claim. Moreover, the CE must explain the
sufficiency (or insufficiency) of the evidence justifying the decision outcome. For example, the
CE discusses the qualification of the physician to perform an impairment rating. In addition, the
CE includes a description of the medical evidence that satisfy the necessary procedural
requirements for awvalid impairment including MMI, use of AMA’s Guides, calculation of rating,
citation of AMA tables, etc. For any lump-sum award, the CE explains clearly the calculation of
the-award, including subtractions due to prior lump-sum impairment payments. If coordination
and/or offset is required, the CE explains the steps and calculations performed to derive at the
award.

If a decision recommends denial of an impairment claim based upon an insufficient evaluation,
or if the CE relies on one evaluation over another evaluation(s) in the file, the CE provides a
detailed discussion regarding the probative value of the evaluation(s). In the case of competing
medical opinions, the CE discusses the weight of medical evidence as to why one report is
insufficient, and/or why one report offers more probative value. In other words, the CE has to
explain how he or she selected one physician’s opinion over another. This is necessary in the
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event that the employee submits additional impairment evidence to FAB, as any additional
impairment evidence submitted has to overcome the weight of medical evidence as assigned by
the CE.

15. FAB Development. Once the CE issues RD on impairment and the CE forwards it to
FAB, the employee may submit new medical evidence and/or additional impairment evaluations
to challenge the impairment determination discussed in the RD.

a. Reviewing Ratings. The employee bears the burden of providing.additional
impairment evidence that shows an error of procedural application or that
provides a probative medical argument to overcome the CE’s assignment of
weight of medical evidence as discussed in the RD. However, if the evidence is
not from a qualified physician who meets the requirements.of paragraph4d(2) of
this chapter, the FAB HR or FAB CE will not consider it probative.

b. FAB Review. The FAB CE or HR reviewingthe case.is to take into consideration
the list of factors in section 9 when weighing impairment evaluations for
probative value. In addition to the impaitment rating(s), the FAB reviews all the
relevant evidence of impairment in the case record and.determines which
evidence is most probative. If the.employee’s file contains multiple impairment
evaluations, the FAB CE or HR(reviews each report to determine which provides
the most probative value given the totality of the evidence. Any analysis by a
FAB CE or HR relating to.a.contested impairment rating must include a careful
consideration of the weight of medical evidence. The mere presentation of new
medical evidence dees not serve as a singular basis to invalidate the weight of
medical evidence as assigned in a RD. The FAB may not remand impairment
solely on the basis of receipt of new evidence.

c. Development. When evaluating objection or new evidence in response to a
recommendation relating to impairment, the FAB CE or HR must undertake any
reasonable development to resolve disputes. This includes submitting medical
evidence received after the issuance of a RD to a CMC to determine the effect, if
any, ithas on an assigned impairment rating.

d. FD., The ED must contain sufficient narrative to describe whether the FAB CE or
HR ‘feels that the recommended findings comply with the procedural requirements
of the DEEOIC for a valid impairment award and that the findings derive
réasonably from the medical evidence of record. The FAB CE or HR must
independently validate any calculations of impairment, including any applicable
SWC coordination or tort offsets.

16. Additional Filings for Increased Impairment Benefits. An employee previously awarded
impairment benefits may file a claim for increased impairment benefits for the same covered
illness included in the previous award. The DEEOIC will accept the submission of the EN-10,
EN-11A or words of claim to initiate a claim for increased impairment; however, the DEEOIC
must receive a completed EN-11A to allow the claimant to communicate his or her choice as the
physician to perform the rating for increased impairment.
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When a claim for increased impairment is developed but the medical evidence establishes lower
whole person impairment than previously determined, the CE denies the claim for increased
impairment. The CE takes no action to reopen a prior impairment determination in these
circumstances because a claim filed for increased impairment after the two-year waiting period is
a new claim.

a. Timeframe. The employee may not submit a claim form for an increased
impairment rating earlier than two years from the date of the last FDon
impairment.

(1)  Waiver of the Two-Year Waiting Period. The CE has discretion to
ascertain the circumstance warranting the waiver of the.two-year waiting
period. The CE may consider waivers under the-foellowing circumstances.

(1) The CE accepts a new covered illness since a previous final
decision awarding impairmentand the condition relates to an organ
system (in accordance with.the AMA’s'Guides to the Evaluation of
Permanent Impairment, 5 Edition) that was not included in a prior
rating. For example, an employee was already rated for a
pulmonary condition; but now has an@pproval for a newly
diagnosed skin cancer.

(11) The claimant.requests a waiyer of the two-year rule and submits
medicalevidence, doeumenting since the last impairment rating,
that the accepted condition(s) has caused a substantial detrimental
effect to the claimant’s living circumstances, one or more ADLs,
or medical status. The effect should represent a change unlikely to
improve. Forexample, an employee previously rated for lung
cancer, who was mobile and able to perform most ADLS, has a
sudden dégradation of their accepted condition to the point where
they are rendered bedbound. No other treatment modalities are
available. Under this circumstance, the CE could grant a waiver of
the two-year waiting period for a new impairment, if requested.
Alternatively, an employee who has had an impairment rating
performed for multiple skin cancers receives approval for two new
skin cancers. There is no documented change to the employee’s
lifestyle or ADLs. Under this circumstance, a waiver is
inappropriate because the new conditions relate to the organ
system previously rated and there is no evidence of a substantial
detrimental effect to the claimant’s living circumstance. The CE
may seek the input of a DEEOIC nurse consultant or CMC to assist
in assessing whether a substantive basis exists for granting a
waiver of the two-year rule.

(2) New Consequential Illness. The CE waives the two-year time period
requirement if the consequential condition affects an organ or body
function that was not previously evaluated for impairment. For example,
the primary accepted condition is lung cancer. The FAB issued a FD one
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year ago to award a 50% impairment due to whole person impairment
rating to the respiratory system. A consequential illness is accepted for
stomach ulcers because of medication required to treat the cancer. The CE
may immediately proceed with a new impairment assessment because the
consequential illness affects an organ or body function (digestive) that was
not included in the prior impairment assessment.

However, if the consequential illness involves an organ or body function
previously included in an impairment assessment, the two-year time
period requirement is not waived.

3) Terminal Employees. If medical evidence or other information clearly
establishes that the employee is terminal, the CE-has the discretion to
waive the two-year period requirement.

4) 0% Rating. If FAB issues a 0% impairment rating FD and subsequently it
or the DO obtains a new impairment rating greater than 0%, the two-year
wait period does not apply. Thesiew evidence for increased impairment is
to be reviewed and either a DD with authority te.do so or the Director
should consider reopeningthe'ED with the 0% impairment. However, if
the two-year wait period has elapsed between the 0% rating and a request
for increased impairment, a reopening is not required since a CE can treat
the request as a new:claim.

The two-year wait period still applies if the employee is denied an
impairment award.because there is no increase in the impairment rating.
For example, the ED denied the impairment claim because the rating of
15% did notdncrease from the previous FD. In this situation, the
employeeimust comply with the two-year wait period from the last FD that
denied the impaitment claim because of no increase in rating.

Untimely/Requests for Re-evaluation. If the two-year date is within three months
or lessOf the two-year mark, the CE may initiate development of the impairment
claim." However, a RD cannot be issued until the two-year mark. In this
circumstance, the CE informs the employee in writing that he/she is not eligible
for an impairment decision until at least the two-year mark. The language can be
included with the development letter or as a separate letter if all development is
completed.

If the employee submits an untimely request for re-evaluation more than three
months prior to the two-year mark, the CE administratively closes the impairment
claim. This two-year wait period applies even if the employee submits a new
impairment report with a rating that is higher than the previous impairment award.
The CE sends a letter to the employee explaining the administrative closure and
the two-year wait requirement. The letter informs the employee to resubmit a
new claim at or after the two-year mark.
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17. Issues Involving Survivor Election. Issues Involving Survivor Election. If a covered Part
E employee dies after submitting a Part E claim, but before that claimed payment is received,
and if the employee’s death was caused solely by a non-covered illness or illnesses, the survivor
may elect to receive the compensation that would have been payable to the employee (known as
election of benefits), including impairment (refer to Chapter 20 — Establishing Survivorship). It
is not necessary for the employee to have filed a claim specifically for impairment benefits-to
have the election of benefits option available. As long as the employee filed a claim fot Part E
benefits, the CE presumes that claims for impairment and wage-loss were filed. The earlier
receipt by the employee of monetary benefits under Part E for wage-loss and/or impairment does
not negate the availability of this election for any subsequent amount of monetary benefits
claimed by the survivor up to the aggregate maximum amount of compensation payable under
Part E.

a. Instances Where Impairment is Not Available to a Survivor. \In some eases, an
impairment rating is not possible in accordance with the AMA’s Guides because
the necessary diagnostic or medical evidence is unavailable. If new information
cannot be collected following the death of the employee, the CE advises the
survivor of the deficiency in a letter. The'CE should also advise the survivor that
he/she may be eligible to receive compensation for wage-loss. If the CE is
uncertain as to whether there is suffiecient medical evidence to perform an
impairment rating following thedeath of the employee, the CE can refer the case
to a CMC for consideration. The CE notifies the claimant of any deficiency that
prevents the CMC from opining on the employee’s impairment and allow for the
submission of supportive evidence. If animpairment rating cannot be performed
due to lack of sufficient medical evidence, the CE denies the impairment claim.
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CHAPTER 22 — WAGE-LOSS DETERMINATIONS

1. Purpose and Scope. This chapter provides procedures for evaluating a wage-loss claim
under Part E and describes relevant terminology and definitions related to wage-loss. In
addition, the chapter provides guidance on how to evaluate wage and medical evidence to
determine if wage-loss compensation can be awarded. The chapter also explains how
compensable wage-loss is calculated.

a. OIS. Anyone undertaking development action with regard to a claim for wage-
loss is to ensure that documents generated or received during the evaluation
process are properly bronzed/scanned into the OIS. This guidance applies to any
of the procedures described throughout this chapter.

2. Policy. DEEOIC staff is responsible for processing wage-loss determinations and
ensuring that benefits are appropriately paid. Wage-loss decisions.issued by DEEOIC staff are
to explain each finding relevant to the applicable wage-loss decisionyalong with a clear
description of the calculations used to compute any possible wage-loss benefit.

3. Definitions.

a. Average Annual Wage (AAW)tefers to four times the average quarterly wages
for the twelve quarters that preceded.the quatter during which the covered Part E
employee first experienced:wage-loss due to a covered illness that was caused by
exposure to a toxic substance at a DQE facility or RECA section 5 facility,
excluding any quarter during which the employee was unemployed (See
subparagraph f below)., The calculated AAW is the baseline wage against which
the CE measures a subsequent calendar year wage earned by a covered Part E

employee.

b. A calendar year is defined as the twelve-month period from January through
December.

c. The Consumer Price Index (CPI) is a measure of the average change over time in

the prices paid by urban consumers for a market basket of consumer goods and
services. The CPI is the most widely used measure of inflation. The CPI is often
used to adjust benefit payments (for example, Social Security and Federal
Employees’ Compensation Act payments) and income eligibility levels for
government assistance, and to automatically provide cost-of-living wage
adjustments.

d. Normal Social Security Retirement Age is the age at which an employee receives
unreduced Social Security retirement benefits. This age varies by date of birth
and 1s set by §216(1) of the Social Security Act, 42 U.S.C. §416(1).

In general, persons born during or before 1937 are eligible for unreduced Social
Security retirement benefits at age 65. The eligibility age increases in two-month
increments for persons born between 1937 and 1960 until it reaches 67, which is
the age at which persons born during or after 1960 become eligible for unreduced
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Social Security retirement benefits. (See Exhibit 22.1)

A quarter is defined as the three-month period of January through March, April
through June, July through September, or October through December.

A quarter during which the employee was unemployed (for purposes of
determining AAW) is a quarter during which $700 (in constant 2005 dollars) or
less in wages were earned by the employee, unless the quarter is one#where the
employee was retired. If the CE determines that the adjusted value is $700 or
less, then the employee is considered to have been unemployed/during that
quarter and it will not be included in the calculation of the AAW.

A quarter during which the employee was employed (forpurposes.of detérmining
AAW) is a quarter in which the adjusted value of the employee’s wages for the
quarter exceeds $700 in constant 2005 dollar values. For example, $700.01 in
adjusted value is considered to be a quarter ofemployment. A quarter in which
the employee was employed will be included in the AAW caleulation.

A year of wage-loss is defined as a calendar year in which the employee’s wages
were less than the employee’s AAW, as a result of the covered illness that is due
to the employee’s exposure to a'toxic substance at'a covered facility. Prior to
making this finding, the CE adjusts the yearly wages for inflation to determine
their values during the calendar year in which the employee first experienced
wage-loss due to a covered illness.

4. General Requirements for Wage-Ioss. There are some general requirements that a CE

has to establish before a case€an be aceepted for wage-loss:

a.

Version 4.2

Covered Part.E Employee. The employee is, or was, an employee of a covered
DOE contractor or subcontractor; and

Covered Illness. The employee developed a covered illness as a result of
exposufe to a toxic substance at a covered DOE facility or RECA section 5
facility;.and

Trigger Month. A particular year and month (trigger month) that the employee
first experienced wage-loss as a result of the covered illness prior to his or her
normal Social Security retirement age; and

Causal Relationship. Wage-loss in the trigger month was causally related to the
employee’s covered illness; and

Wage-Loss: Wage-loss occurred due to the covered illness. Wage-loss
determinations are based upon the calendar years of wage-loss occurring up to
and including either the calendar year the employee reaches normal Social
Security retirement age or the last calendar year of wage-loss prior to the
submission of the wage-loss claim, whichever occurs first.
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5. When Wage-Loss Is Not Covered: Wage-loss benefit is to be denied in the following

circumstances:

a.

Employee is not a covered Part E employee: If the employee worked for an AWE
or for a beryllium vendor (unless the employee was employed during a period in
which the facility was designated as a DOE facility for remediation and the
employee was employed by a remediation contractor) he/she is not considered a
covered Part E employee and is not entitled to wage-loss benefits.

Wage-loss is not due to a covered illness: For example, if the employee wasnot
earning wages because of a Reduction-In-Force at his job before the trigger
month, wage-loss cannot be awarded because the wage-loss was due to a
Reduction-In-Force and not due to a covered illness.

Employee experiences wage-loss (as a result of alcovered illness) after his or her
normal Social Security retirement age.

Employee’s death occurs less than ten years befofe his or her normal Social
Security retirement age and does not experience any wage-loss prior to his or her
death (for survivor claims).

Employee did not earn wages before.the trigger month. For example, if the
employee did not work and,was not earning wages before the trigger month,
wage-loss is to be denied because the.employee did not earn wages prior to the
trigger month to be.able to establish a reduction in wages.

6. How to File Initial Wage-Loss Claims. After a Part E FD is issued to a claimant with a

positive causation determination, the CE sends Form EE-11B/EN-11B to solicit wage-loss
claims from claimants who are potentially eligible for wage-loss benefits.

a.
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Wage-Loss Letter and Response Form (Form EE-11B/EN-11B): Form EE-11B
lists the criteria to establish wage-loss. The form includes an explanation
regarding earnings records for the twelve quarters prior to the first quarter of
wage-loss and contains a solicitation for earning records. Form EE-11B includes
a statement that earnings records will be requested from the SSA. However, since
SSA no longer requires the claimant’s signature on Form SSA-581 to submit
earnings records, the CE is no longer required to include Form SSA-581 (See
paragraph 10a) with Form EE-11B. Form EE-11B also includes a request for
additional employment evidence that supports the wage-loss, along with medical
evidence supporting a causal relationship between the covered illness and the
wage-loss. The form contains an instruction for the claimant to submit Form EN-
11B (Wage-Loss Benefits Response Form) if he/she is claiming wage-loss, and to
provide the date (trigger month and year) the employee first experienced wage-
loss.

Timeframe: The CE is to allot 60 days for the claimant to respond to Form EE-
11B/EN-11B, with a follow up request sent to the claimant at the first 30-day
interval. The CE uses Form EE-11B/EN-11B for the follow up request, but marks

236 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 22 —Wage-Loss Determinations

the form “Second Request.” The CE does not develop for wage-loss until a
completed Form EN-11B is received.

(1) If the claimant does not respond to Form EE-11B/EN-11B within 60 days,
the CE sends a final Form EE-11B/EN-11B marked as a “Final Request”
to the claimant. After the CE sends the final request Form EE-11B/EN-
11B, the CE updates the ECS to indicate that the claimant is not€laiming
wage-loss.

If at any time the claimant informs the CE that he/she does not want to
pursue a claim for wage-loss, the CE sends a letter to'the claimant
advising that the DEEOIC will not undertake further development of the
claim for wage-loss at this time. The CE also netifies the claimant of the
right to claim wage-loss in the future (See Exhibit 22-2).

c. If the claimant submits Form EN-11B claiming wage-loss, the CE updates ECS to
reflect the wage-loss claim. The wage-loss‘claim date‘isithe postmark date of the
form, if available, or the date the DO, FAB, CMR, or RC reccives the form,
whichever is the earliest determinable date:

7. How to File Subsequent Wage-Loss Claims. An employee who has been previously
awarded compensation for wage-loss may file'a Form EN-10 for subsequent calendar years of
wage-loss. The employee may file a Form-EN-10 on a yearly basis, or for an aggregate of
calendar years in which wage-loss is alleged. With.he filing of an EN-10, the claimant is to
submit sufficient employment and.medical evidence to establish that the claimant is entitled to
additional wage-loss benefits.

8. Development of Wage-Loss Claims.. Upon receipt of a signed Form EN-11B or Form
EN-10 claiming wage-loss or subsequent wage- loss, respectively, the CE determines if there is
sufficient medical andrearnings evidence to support a claim for wage-loss. If not, the CE sends a
letter requesting the required evidence from the claimant. If there is no response within 30 days,
the CE contacts the claimant by telephone to assist the claimant with obtaining the required
evidence. The CE advises the claimant verbally of the need to obtain this evidence. The CE
explains that if the required evidence is not submitted within 30 days, a RD to deny the wage-
loss claim may beissued.» It is important that the CE record this discussion carefully in the
phone calls section of ECS. After this phone call, the CE sends a written summary of the call to
the claimant.

If at'the end of this total 60-day period no evidence exists to show progress in obtaining the
necessary wage-loss evidence and the claimant has not provided a valid reason for the delay (e.g.
he/she was sick), the CE is to issue a RD to deny the wage-loss claim.

0. Medical Evidence to Establish Wage-Loss. The claimant is required to submit medical
evidence of sufficient probative value to establish that the period of wage-loss claimed is
causally related to the employee’s covered illness.

There are instances when the medical evidence shows multiple conditions contributing to the
wage-loss. As long as the evidence establishes that a covered illness contributed to the
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employee’s wage-loss, then the medical evidence is sufficient to prove causal relationship.

An acceptance of Social Security Disability benefits alone is not sufficient evidence to establish
a causal relationship, unless accompanied by supporting medical evidence.

If a secondary cancer is the accepted covered illness but the primary is not accepted(e.g.,
secondary bone cancer is accepted but the primary prostate cancer is not accepted), thedmedical
evidence needs to support that the wage-loss is causally related to the secondary can¢er, because
the causation requirement has not been met for the primary cancer.

The CE develops the case for a causal relationship between the claimed yeats of wage-loss and
the employee’s covered illness by requesting medical evidence from the claimant’and/or medical
provider. Medical evidence can include the following:

a. Narrative Report from a Physician. A physician’$ narrative report is to contain an
explanation about the causal relationship between the covered illness and the
period(s) of wage-loss and reference medical evidence that is‘contemporaneous to
the claimed period(s) of wage-loss. A narrative réport that is speculative in
nature, or is not well-rationalized is not considered to be of sufficient probative
value.

b. Return to Work Slips Signed by a Physician.. The work slip is to indicate that the
return to work was from a.eovered illness.

c. Physician’s Office Notes. Physician notes are to indicate that the employee had
stopped working, reducedhis work hours or missed work due to the covered
illness.

d. CMC Opinion. The CE is to use discretion when determining if a CMC referral is

warranted. For example; a referral to a CMC is not warranted when there is
insufficient wage evidence to prove wage-loss. Additionally, the CE does not
refer a case file to a CMC if the claimant and/or treating physician have not been
contacted first for the requisite medical information.

The CE 1s to request the opinion of a CMC on causal relationship between the
covered illness and wage-loss if the evidence is inconclusive. The CMC may also
provide an opinion regarding the period of illness-related wage-loss. In most
instances, wage-loss questions are best handled by a CMC who specializes in
occupational medicine. In the CMC referral, the CE specifies the period of wage-
loss in question and identifies the accepted covered illness. The CE instructs the
CMC to provide a detailed rationale for his or her opinion. The CE submits both
medical and employment evidence for CMC evaluation.

Example of a wage-loss question to CMC: Please review the case records to
determine if the employee’s wage-loss for the period from June 1975 to August
1999 is causally related to the accepted illness of asbestosis. If the available
medical evidence is insufficient to make a wage-loss determination for a certain
period, indicate the dates. Provide your rationale to support your conclusion.
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10. Wage Evidence to Establish Wage-Loss. Wages are defined as all monetary payments
that the employee earns from employment or services that are taxed as income by the Internal
Revenue Service. Salaries, overtime compensation, sick leave, vacation leave, tips, buyouts and
bonuses received for employment services are considered wages. However, capital gains, IRA
distributions, pensions, annuities, unemployment compensation, state workers’ compensation
benefits, medical retirement benefits, and Social Security benefits are not considered wages:

The CE obtains evidence of the employee’s wages for the calendar year(s) during the claimed
period(s) of wage-loss and for the twelve quarters immediately preceding the first,quarter of
claimed wage-loss. These twelve quarters of wages immediately preceding thé first quarter.of
claimed wage-loss are used to determine the AAW. (See paragraph 12)

The CE generally relies upon the earnings information that has been reported to the SSA; but can
also rely upon additional wage information submitted by the claimant.

a. SSA earnings records are received from the claimant if available or the CE
digitally faxes a completed Form SSA-581.40 SSA to obtain this information. The
form is located on the shared drive in the Forms folder under Policies and
Procedures). The process to obtain earnings récords using Form SSA-581 is as
follows:

(1) The CE is to complete the topportion of the Number Holder’s Information
section on the SSA-581. This includes the following information: name;
SSN; date of birth of employee; date of death of employee (if applicable);
and other name(s) used. The CE completes the form with the years
deemed necessary to verify employment and/or establish wage-loss on the
“Periods Requested” line. In the box entitled, “Requesting Organization’s
Information,the CE types his or her name and identifies the DO under,
“Signature of Organization Official.” The CE dates the form and lists his
or-her direct phofie number, along with the DO fax number. The CE is to
capitalize all.entries on the SSA-581.

(2) The completed SSA-581 must be digitally faxed to SSA using fax number
877-278-7067. A cover letter is not required, nor is it necessary to fax the
second page of the SSA-581 that contains the Privacy Act Statement. The
CE is responsible for bronzing into OIS the completed SSA-581 and fax
receipt.

3) If the faxed SSA-581 is deficient, the SSA contacts the CE directly to
explain the deficiency, or the SSA emails the DEEOIC designated POC
with a list of rejected SSA-581s for each DO. This email will include the
name of the employee, the employee’s SSN, SSA reference number, and
the reason(s) for the rejected SSA-581.

4) The POC forwards the email of a rejected SSA-581 to the assigned CE.
After making the necessary corrections, the CE digitally faxes the
corrected SSA-581 with a cover sheet (Exhibit 22-3) to FAX number 410
594-2054. The cover sheet must include the SSA reference number. The
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)

(6)

(7

(8)

CE is responsible for bronzing into OIS any document received or created
in response to a rejected SSA-581.

Upon receipt and processing of a SSA-581, the SSA releases a statement
of earnings, known as an SSA-L460. The SSA will mail the SSA-L460 to
the DEEOIC CMR, located in London, Kentucky, where it is scanned.and
indexed into OIS.

If the CE does not receive a completed SSA-L460 within thirty (30) days
of the faxed SSA-581, the CE calls the SSA to determiné the status of the
request. If the SSA indicates that the SSA-581 has not been received, the
CE must refax the SSA-581 in accordance with Step 4., After the SSA-581
is refaxed, the CE must follow-up with the SSA-within 30 days.
Otherwise, the CE obtains the status and monitors for SSA response.

Inquiries to the SSA are made by calling one of six phone numbers
(Modules) depending upon the lastfour digits of the relevant SSN (See
Exhibit 22-4). When calling the SSA, the'following information should be
available to expedite the inquiry:

(a) SSA-issued job code (8015). The four-digit job code appears in
the “Requesting organization™ section of the SSA-581 form.

(b) Name of your organization.
(c) A.copy of the SSA-581 or earnings statement in question.

(d) The fall SSN of the number holder (employee), or the control
number from the earnings statement.

Upon receiptof a completed SSA-L460, the CE documents receipt of the
SSA response in ECS. Should the SSA fail to submit an SSA-1.460 after
following up within the established procedures, the CE is to proceed with
claim adjudication based upon the evidence contained in the case record or
request other forms of wage information as noted below:

Tax/Returns and W2 Forms provide proof of the employee’s wages in instances
where the employer did not report accurate and/or complete earnings to SSA,
when the employee worked for an employer where there was no reporting of
income to SSA, or where SSA earnings records indicates that the employee
earned more than the maximum amount of taxable earnings (see paragraph 12c).
If a W2 Form is submitted, the claimant is to submit an affidavit attesting that he
or she has submitted all W2 Forms for that calendar year;

Pay Stubs that provide proof of the employee’s wages;

Union records that provide proof of the employee’s wages;
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e. Pension records that provide proof of the employee’s wages; and

f. DAR for Pay and Salary Records that provide an employee’s pay, salary, any
workers’ compensation claim or other documents affecting wage. Examples of
records from the DOE database include, but are not limited to, Official Personnel
Files of Contractor Employees, Contractor Job Classification, Employee Awards
Files, Notification of Personnel Actions, Classification Appraisals, Wage Survey
Files, and Unemployment Compensation Records.

11.  Wage-Loss Calculator. The Wage-Loss Calculator in ECS is used to calculate wage-loss
benefits. The CE enters the employee’s wages for all claimed years of wage-loss and the twelve
quarters immediately prior to the first quarter of experienced wage-loss into the Wage-Loss
Calculator. The Wage-Loss Calculator calculates the AAW, determines:the wage-loss
percentage and calculates the wage-loss award.

12. Calculation of AAW. The AAW is the baseline wageagainst which the Wage-Loss
Calculator measures each claimed year of wage-loss to determine the wage-loss percentage. To
determine the AAW, the Wage-Loss Calculator adds thé wagesfrom the quarters (up to twelve
quarters) immediately prior to, but not including, the quarterwhere the.employee first
experiences wage-loss due to a covered illness. Thesum of the total wages is divided by the
number of quarters included in the sum to get the average quarterly wage. The Wage-Loss
Calculator then multiplies the average quarterly wage by four to determine the AAW.

The Wage-Loss Calculator will identify any quarterin which the employee earned $700 or less
in constant 2005 dollars. The Wage-Loss Calculator determines the dollar value of any wages
for any given year to reflect their value (buying power/worth) to 2005 dollar by using the CPI
Inflation Calculator on the Bureau of Labor Statistics’ website:
http://www.bls.gov/data/inflation_gcalculator.htm.

Example: If the CE entess that the employee earned $100 in a quarter of employment in 1963,
the Wage-Loss Calculator, using the'CPI Inflation Calculator, determines that $100 in 1963 has
the same adjusted value as $638.24 in 2005 dollars. Since the adjusted value of $638.24 is less
than $700 in'constant2005 dollars, the Wage-Loss Calculator identifies this quarter for further
review by the CE. The CE must identify the quarter as either unemployed or retired depending
on the employee status for that quarter.

a. Unemployed: If the CE considers the employee to have been unemployed for a
particular quarter that quarter is excluded in the calculation of the AAW.

Example: If an employee is unemployed for three quarters during the AAW
period; the Wage-Loss Calculator adds the wages from the nine quarters of
employment (excluding the wages from the three quarters of unemployment) and
divides by nine rather than twelve to get the average quarterly wages. The Wage-
Loss Calculator then multiplies the average quarterly wages by four to obtain the
AAW.

It should be noted that a wage-loss claim is denied if the employee did not earn
any wages before the trigger month. To establish a claim for wage-loss, the
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employee first had to earn wages before the trigger month.

Retired. If an employee is retired prior to his or her normal Social Security
retirement age due to his covered condition, he/she is not considered unemployed
under Part E. Even though the retired employee has no wages reported to SSA or
the wages are less than $700 in constant 2005 dollars, this time period is not
excluded from the calculation of the AAW.

Example: If the CE determines that the employee was retired (prior to his,or her
normal Social Security retirement age), during the entire twelve quarters
immediately preceding the quarter during which he or she fifst experienced
wage-loss due to a covered illness, the AAW is $0.

If the employee earned wages during any of the twelve quarters and then retired
before the of the twelve quarters, those earned wages are included in the AAW
calculation.

Example: If the Wage-Loss Calculator identified4wo quarters as quarters with
earnings less than $700 in constant 2005 dollars and the,CE identified these two
quarters were due to retirement, the'Wage-Loss Calculator adds the wages for the
twelve quarters including the two quarters of retirement and divides the sum by
twelve to get the average quarterly wages. The CE then multiplies the average
quarterly wages by four to.ebtain the AAW.

Maximum Amountof Taxable Earnings. If the employee’s earnings meet SSA’s
maximum amount of taxable earnings for that year, those earnings that exceed the
maximum limit are not reflected in the SSA statement. The CE is to find the
maximum amount of taxable.earnings under the SSA for a specific year at the
SSA website: http://www.ssa.gov/OACT/COLA/cbb.html.

(1) Multiple Employers. For any year in which the employee is employed by
multiple employers, according to SSA, each of the employers withholds
Social Security taxes on the wages without regard to what the other
employers may have withheld. Therefore, the employee can potentially
meet the maximum amount of taxable earnings under SSA from each
employer for the same year in question.

To determine if any additional wages have been unaccounted for in the
SSA earnings summary, the CE contacts the claimant by telephone and
requests evidence to support additional wages (see paragraph 10 for
different types of wage evidence). The CE memorializes the claimant’s
response in ECS. The CE follows up with a letter notifying the claimant
of the earnings information included in the SSA earnings summary for the
applicable year(s). In the letter, the CE requests that the claimant submit
evidence of wages that may have been unaccounted for as a result of
reaching the maximum amount of taxable earnings under the SSA. If the
claimant does not submit additional evidence within 30 days of the letter,
the CE is to proceed with claim adjudication based upon the evidence
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contained in the case record.

d. Additional Wages. If there is evidence of wages based on records other than
SSA, the CE adds any additional wages earned by the employee during those
same quarters as supported by the submitted evidence.

e. Annual SSA Earnings Report. In the late 1970’s, SSA began reporting yearly
earnings summary instead of quarterly earnings summary. In instanceés when only
a detailed SSA yearly earnings summary is available, the CE divides the yearly
earnings by four (representing four quarters in a year) to estimate the quarterly
earnings for each year.

13.  Determination of Wage-Loss Percentage. The Wage-Loss Caleulator compares.the
AAW of an employee with his or her adjusted (for inflation) wages'in later calendar years to
determine the wage-loss percentage. The Wage-Loss Calculator begins with the calendar year
that includes the quarter in which the claimed wage-loss commenced, and concludes with the last
calendar year of claimed wage-loss, the calendar year in which the employee reached normal
Social Security retirement age or the calendar year in which the€mployee would have reached
his normal Social Security retirement age but for his covereddllness-related death.

a. Adjustment of Wages for Inflation. Wages are adjusted for inflation for each
calendar year that wage-loss is'claimed. The wages are adjusted for inflation to
reflect the value (buy power/worth) during the calendar year in which the
employee first experienced wage-loss.due'to a covered illness. The Wage-Loss
Calculator performsthis calculation by using the CPI Inflation Calculator.
Example: The employee claims wage-loss first commencing in 1993 and ending
in 2002 when.the employee reaches normal Social Security retirement age. The
Wage-LossCalculator adjusts the yearly wages for inflation to reflect the value of
the wages for the€alendar. year in which the wage-loss first commenced (which in
this example is 1993). If the employee earned $38,000 in 1995, this wage is
adjusted for inflatiensing the CPI Inflation Calculator to $36,030.18 to reflect
the valuedn 1993 dollars.

b. Comparison with the AAW. The Wage-Loss Calculator compares the AAW of
the employee with his or her adjusted wages in later calendar years to ascertain
the wage-loss percentage for each claimed year of wage-loss. For example,
$36,030.18 (Adjusted Wage) + $46,000 (AAW) = 78% (Wage-Loss Percentage).

14. Employee Wage-Loss Compensation. The Wage-Loss Calculator uses the wage-loss
percentage to determine the amount of the employee’s wage-loss compensation.

a. If the employee’s adjusted wages during a claimed calendar year is greater than
75% (X > 75%) of the AAW, then the employee is not considered to have wage-
loss for that calendar year and the employee is not awarded wage-loss benefits for
that calendar year.
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Example #1: AAW = $46,000.00
Adjusted wages =$36,030.18
Percentage of AAW =78%
b. $10,000 is awarded for each year in which the employee’s adjusted wages during
a claimed calendar year is greater than 50% but less than or equal to 75% (50% <
X <75%) of the AAW.
Example #1: AAW = $46,000.00
Adjusted wages = $34,662.00
Percentage of AAW =75%
Example #2: AAW = $46,000.00
Adjusted wages = $23,661.80
Percentage of AAW =51%
c. $15,000 is awarded for each year in which.the employee’s adjusted wages during

a claimed calendar year is equal to or less than 50% (X <'50%) of the AAW.

Example #1: AAW = $46,000.00
Adjusted/wages =$23,076.00
Percentage of AAW " = 50%
Example #2: AAW = $46,000.00
Adjusted wages =$11,646.75
Pereentage of AAW  =25%
The following is an example of a Wage-Loss Calculation:
AVERAGE ANNUAIzWAGE: $46,000.00
Year | Reported Earnings | Adjusted Earnings | Percentage Compensation
1993 | $44:000.00 $44,000.00 96% $0
1994 | $40,000.00 $39,001.30 85% $0
1995, | $38,000.00 $36,030.20 78% $0
1996 1 §35,000.00 $32,233.90 70% $10,000.00
1997 | $38,500.00 $34,662.00 75% $10,000.00
1998 _|.$30,000.00 $26,595.10 58% $10,000.00
1999 | $26,000.00 $22,551.00 49% $15,000.00
2000 | $27,500.00 $23,076.00 50% $15,000.00
2001+1$29,000.00 $23,661.80 51% $10,000.00
2002 | $14,500.00 $11,646.75 25% $15,000.00
Wage-Loss Payable Compensation $85,000.00
15. Survivor Wage-Loss Compensation. The CE first determines whether the survivor is

entitled to benefits under Part E of the EEOICPA. If the survivor is found to be entitled to
survivor benefits, he/she may also be entitled to additional compensation for wages lost by the
employee as a result of the covered illness. The CE undertakes the same medical and

Version 4.2

244

Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 22 —Wage-Loss Determinations

employment development and AAW calculation as if the employee had filed a claim. The
difference is that the monetary benefit provided to a survivor is limited to an additional $25,000
or $50,000 based on the number of years in which the employee’s adjusted wages during a
claimed calendar year is equal to or less than 50% (X < 50%) of his or her AAW.

a. Percentage of Loss: If the employee dies as a result of the covered illness prior. to
his or her normal Social Security retirement age, the Wage-Loss Calculator
performs the same inflation adjustment calculation as an employee claim for each
calendar year of wage-loss claimed through and including the calendar year of
death to determine the percentage of loss.

For the years after the employee’s death, the Wage-Loss Calculatot assumes, that
the employee had no wages and therefore the adjusted wages were less than or
equal to 50% of the AAW for each year after the year of the employee’s death up
to and including the calendar year of his or her normal Social Security retirement
age.

In some instances, the employee may have lost wages due to a covered illness
prior to his or her death. In this situation, the CE ensures that the Wage-Loss
Calculator includes the period of wage-loss (prior to‘and including the calendar
year of the employee’s death) and adds any calendar years in which adjusted
wages were less than or equal to 50%of the employee’s AAW to the number of
calendar years after the year,of the employee’s death up to and including the
calendar year of his orer normal Seeial-Security retirement age (based on the
assumption that the. €mployee did not earn any wages after his or her death) in
order to determine the survivor’s entitlement.

(1) $254000.00 Award. For the survivor to be awarded an additional
$25,000.00, the employee must have 10 to 19 years in which the
employee’s adjusted wage is equal to or less than 50% (X < 50%) of his or
her AAW.

(2) $50,000.00 Award. For the survivor to be awarded an additional
$50,000.00, the employee must have 20 or more years in which the
employee’s adjusted wage is equal to or less than 50% of his or her AAW.

b. Survivor Election. If a covered Part E employee dies after filing a Part E claim
but before the claimed payment is received, and if the employee’s death was
caused solely by a non-covered illness, the survivor(s) has the option to elect to
receive the payment that the covered Part E employee would have received, had
he/she not died prior to payment, rather than survivor benefits. It is not necessary
for the employee to have filed a claim specifically for wage-loss benefits for the
election option to be available to the survivor(s). As long as the employee filed a
claim for Part E benefits, claims for impairment and wage-loss benefits are
presumed by the CE. The earlier receipt by the employee of monetary benefits
under Part E for impairment or wage-loss does not negate the availability of this
election for any subsequent amount of monetary benefits claimed by the survivor.
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16. Maximum Aggregate Compensation. The amount of monetary compensation provided
under Part E (impairment and wage-loss compensation), excluding medical benefits, cannot
exceed $250,000.00. The CE considers any previous compensation awarded under Part E for
impairment and/or wage-loss to determine if a subsequent award needs to be reduced to ensure
that it does not exceed the $250,000.00 maximum aggregate compensation. In determining the
aggregate compensation, reduction of compensation based on state workers’ compensation
coordination or tort offset is not taken into consideration. For example, if the employee was
previously awarded benefits for impairment in the amount of $100,000.00 but his cempensation
was reduced because of tort offset to $60,000.00, the amount of compensation used to determine
the maximum aggregate compensation is $100,000.00.

17. RDs and FDs. The CE first determines if the employee contracted a covered illness due
to exposure to a toxic substance at a DOE facility or RECA section 5 faeility prior to making a
determination on wage-loss. The CE can develop for the wage-loss simultaneously with the
development of other aspects of the case, but this development should not delay the issuance of a
RD to award medical or impairment benefits. If a Part E claimant files a Form EE-11B or Form
EN-10 claiming wage-loss or subsequent wage-loss, the CE develops the wage-loss claim and
the CE issues a RD for potential wage-loss benefits. Ifthe claimant formally files a claim for
wage-loss and then subsequently submits a signed writtenrequest to withdraw the wage-loss
claim, a RD on wage-loss benefits is not requireds

In a RD to accept wage-loss benefits, the CE is to include a narrative explanation of all the
relevant findings. The RD is to include an.explanation of the trigger month and how it was
determined, the causal relationship between the coveredillness and wage-loss and how it was
established, the AAW (including all figuresased), the retirement age and the calendar year in
which the employee would reach that age‘and its significance in wage-loss calculation. Prior to
the issuance of a RD to award wage-loss benefits, the calculations performed by the Wage-Loss
Calculator must be bronzed in OIS« The CE.is to clearly explain all the figures used in the
Wage-Loss Calculator and how the wage-loss award was calculated so that a claimant may
request a hearing if he/she disagrees with the figures.

In a RD denying wage-loss benefits, the CE is to explain which specific requirement(s) was not
established to justify the wage-loss denial.

For finalizing a wage-loss' RD, the FAB Representative independently evaluates the CE findings
and wage-loss calculations for accuracy. The FAB Representative ensures that a copy of the DO
caleulations is in OIS. Printouts of the calculation performed by the FAB Representative are also
bronzed in OIS« If the FAB Representative cannot determine the basis for a wage-loss decision,
the«case file is remanded.
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CHAPTER 23 — CONSEQUENTIAL CONDITIONS

1. Purpose and Scope. This chapter discusses the CE’s role when developing claims for
consequential conditions. It also discusses the types of injuries, illnesses, impairments, or
diseases that may be considered as consequential conditions.

a. OIS. Anyone undertaking development action with regard to a claim for
consequential conditions is to ensure that documents generated or reeeived during
the evaluation process for consequential conditions are properly bronzed/scanned
into the OIS. This guidance applies to any of the procedures described throughout
this chapter.

2. Defining a Consequential Condition. The effect of an accepted-eecupational illness
under Part B and/or covered illness under Part E in causing, contributing to or aggravating an
injury, illness, impairment, or disease is considered a consequential condition, ‘A CE is to accept
as compensable any claimed consequential condition(s) that.is documented properly by
substantive, well-rationalized medical evidence.

Consequential conditions can arise for any reason established as beingamedically linked to a
previously accepted work-related illness. In sometinstances, a “chain of causation” can result in
a series of injuries, illnesses, impairments, or diseases, which are‘a direct consequence of an
accepted work-related illness. When medical evidence 1s present to establish such a scenario, the
resulting consequential condition(s) in the,causal chain are‘all compensable under the EEOICPA.
The acceptance of a consequential condition(s) results.in‘medical coverage for that condition(s)
under Part B and/or Part E as appropriate. Additionally, under Part E, any diagnosed illness,
injury, impairment, or disease shown by medical evidence to be a consequence of a covered Part
E condition may affect the calculation of an impairment rating and/or wage-loss.

3. Claims for Consequential Conditions. The claimant must file a claim for all
consequential condition(s) in writing and may use any method of written notification, so long as
the claimant signs‘the submission., However, while documents containing written words of claim
for a consequential condition(s) are acceptable, the CE is to obtain a completed and claimant
signed FormEE-1/2,associated with the consequential claim before issuing a decision. A signed
claim form isalso required for all metastatic cancers. Ideally, the claimant should concurrently
send a written statement identifying the specific nature of the consequential condition claimed,
along with a signed EE-1/2. A signed EE-1/2 is required, because it provides notice to the
claimant of his or her responsibilities in filing for benefits under the Act.

a. For each distinct medical condition claimed as a consequence of a previously
accepted condition, the CE undertakes a careful examination of the evidence
presented in support of the claim. If the evidence demonstrates the existence of a
diagnosed consequential illness and the CE decides that the medical justification
is sufficient to link reasonably the condition to a previously accepted condition,
he or she proceeds with issuing a letter decision of acceptance (refer to 10a on
acceptances). In those claims situations where insufficient evidence exists, after
development, to establish a consequential claim, the CE issues a RD of denial.
There may be instances where a claimant files words of claim or an EE-1/2 for a
condition but it is not clear whether the claimant’s intent was to file the condition
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as resulting from toxic substance exposure or as a consequential condition. In
most cases, the condition will be processed as a primary diagnosed condition
resulting from toxic substance exposure. However, if the medical or factual
information provided with the words of claim or the EE-1/2 alludes to the fact that
the condition may be a consequence of a previously approved condition, the CE is
to contact the claimant to obtain clarification on whether he or she wants the
claim to be processed as a primary condition or as a consequential condition.
Once the CE obtains clarification, he or she documents the claimant’s intent in
ECS and begins appropriate development for that condition.

In those cases where only words of claim was filed, the CE réquests that the
claimant submit a completed and signed EE-1/2 clearly indicatingthat the
condition is consequential, prior to issuing any decisions=(Note:ifa completed
and signed EE-1/2 was already submitted and the CE just needed to seek
clarification of the claimant’s intent, a new updated EE-1/2 is not needed).

(1) For any consequential condition(s)where the CE hasfequested a
completed and signed Form EE-1/2, the CE allows a period of 30 days for
the claimant to submit the required doecumentation. After 30 days, the CE
administratively closes the«claim if the claimant has not submitted a
signed EE-1/2 claim form. The CE is to mail a notice to the claimant(s)
that no further action will oceur on the claim for that medical condition
until receipt of a completed and signed claim form.

b. In some situations, the CE may find evidence contained in a case record that
suggests that an unclaimed medical condition is consequential to an accepted
condition. If there is sufficient reason to discern that the evidence of record
communicates the existence of a likely consequential condition, the CE is to
contact the claimant to ascertain whether he or she wants to claim that condition
as consequential to a previously accepted illness. If the claimant states that he or
she'wants to file a'claim for that condition, the CE instructs the claimant to submit
a completed and signed EE-1/2 form. The mere fact that the CE identifies an
unclaimed condition in the medical evidence is not sufficient reason to seek a new
claim.” Evidence has to be present in the case record to lead the CE to a
reasonable conclusion that the condition is consequential to an approved primary
condition.

C. Where a claimant previously filed Form EE-1/2 for a condition due to toxic
substance exposure that was denied, but later claims that the denied condition is
consequential to an accepted condition, the claimant is to file a new Form EE-1/2
claiming the condition as a consequential illness. In this scenario, the CE treats it
as new claim filed under the EEOICPA. As this is a new claim filed under the
EEOICPA, a Director’s Order vacating the prior denial of the same condition
based on toxic substance exposure is unnecessary.

4. Claim Development. When assessing a claim for a consequential condition, medical
evidence is required to document clearly the relationship that creates the nexus between a
consequential condition and an accepted work related illness. The medical documentation is to
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contain information identifying the diagnosis of the consequential condition. In addition, the
medical evidence is to include a physician’s opinion that presents a convincing and well-
rationalized conclusion linking the consequential condition to a previously accepted illness. The
opinion of the physician regarding a consequential condition is to be sufficiently probative and
compelling to allow the CE to assign the weight of medical evidence to the conclusion offered.
Physicians offering vague, equivocal, speculative positions on the relationship between a
consequential condition and a work-related illness require additional investigation by the CE.
Additional development is also required when a physician offers opinions that the CE considers
to be unsupported by any reasonable medical justification.

a. Exhibit 23-1 provides a sample listing of secondary medical«conditions that are
known to result from CBD (and treatment), silicosis, prednisone tréatment, and
other conditions. This list is not all-inclusive but serves-as,a guide for idéntifying
some commonly known consequential illnesses. While Exhibit 23-1.sérves as a
guide and lists potential secondary illnesses, the CE is to exercise discretion when
developing for these conditions. The fact thatia condition appears as “secondary”
in this appendix in no way establishes that.the condition trulyresulted from the
claimant’s approved underlying condition. The €F is to ensure that the claimant
submits sufficient medical evidence to substantiate the relationship between the
underlying condition and the claimed consequential condition.

5. Metastasized Cancer(s). Metastasized cancer(s) is a type of cancer that originates from a
primary cancer site but spreads or invadessother organ systems. Metastatic cancer has the same
name and the same type of cancer cell§ as the original, et primary, cancer (under a microscope
metastatic cancer cells generally look the same as cells of the original cancer). For example,
breast cancer that spreads to the lung andforms a tumor is metastatic breast cancer, not lung
cancer. In many situations, there will be evidence in the form of pathology or other diagnostic
evidence that identifies a cancer as<“metastatic” or “secondary” to a primary cancer type. A CE
may accept a claimed metastaticicancer as a consequential condition if the diagnostic or other
medical evidence is sufficiently descriptive to identify it as being caused by another primary
cancer accepted as work-related. \Ifthe evidence is unclear or does not establish a relationship
between the cancers, the/CE undertakes additional development to include collecting the opinion
of a treating/physician‘or an assessment of the record by a CMC.

a. The evidence relating to a metastatic cancer is to include the following:
(1) The diagnosis of each secondary cancer; and
(2) The date of diagnosis for each secondary cancer(s).
If the medical evidence is inconclusive and the CE is unable to determine if the
cancer is a metastasis, the CE seeks clarification from the treating physician

and/or a CMC.

b. Examples of Metastasized Cancers. It is widely accepted that certain carcinomas
and/or sarcomas metastasize from a primary site. For example:
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(1) Carcinomas of the lung, breast, kidney, thyroid, and prostate tend to
metastasize to the lungs, bone, and brain.

(2) Carcinomas of the gastrointestinal tract, reproductive system, and
abdomen tend to metastasize to the abdominal lymph nodes, liver, and
lungs. Later in their course, these carcinomas can metastasize to the-brain
and other organs.

3) Sarcomas often first metastasize to the lungs and brain.

4) Primary malignant tumors of the brain seldom metastasize to.other organs,
but they can spread to the spinal cord.

6. Conditions Resulting from Medical Treatment. Consequential conditions can‘arise from

treatment modalities imposed on an employee because of an aceepted work-related illness. This
can include any injury, illness, impairment or disease arisingfrom any form of medical
treatment, including effects from prescription medication.

Version 4.2

Consequential Conditions Resulting from Medical Treatment for Accepted
Conditions. As part of a patient’samnedical treatment©r protocol, a patient may
undergo treatment and/or other drug therapy that will produce side effects that can
be considered as common consequential conditions.

Examples of such conditions are:

(1)
)
3)

Radiation pneumonitis as a result of radiation treatment;
Skin'rashes and radiation burns because of radiation treatment;

Osteoporosis (which causes weakening of the bones and injuries such as
spontaneous hip fractures) as a result of steroid treatment.

Developing evidence for conditions resulting from medical treatment. When the
CE receives a claim for a consequential condition caused by medical treatment of
the'accepted condition (also known as iatrogenic), the CE investigates the
submitted documentation to ensure that the medical evidence supports the claim.

(1)

2)

Medical evidence is to identify the medical diagnosis of an illness or
injury that is due to the treatment of an accepted work-related illness.

A physician opinion or narrative is to be present that discusses the causal
relationship between the consequential condition and a treatment modality
made necessary because of the accepted condition. The physician’s
opinion should present a reasonable chronology of the onset of a
consequential condition following a treatment regimen. In addition, the
physician is to offer a well-rationalized position on the relationship that
exists between a newly diagnosed problem and the treatment of an
accepted illness. Vague, speculative or unsubstantiated positions taken by
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a physician require additional development including a review of the
situation by a CMC, if necessary.

7. Independent Intervening Causes. Consequential conditions can arise from an injury
arising from an action or event that is reasonably linked to the accepted work-related illness. An
example would be an injury sustained by the claimant as a result of a slip and fall on his orher
way to or from a medical appointment for the accepted work-related illness. Other examples
include injuries to the claimant resulting from accidents involving wheelchairs or scooters,
improper DME use, medical transport, etc. When assessing claims of this sort, the CEis.to
collect documentation that describes the circumstances of the injury, along with the medical
evidence that diagnoses a medical condition linked to the event.

a. The CE is to obtain a signed written statement from the.elaimant that describes
the circumstances of the event that resulted in an injury. For example;s “I tripped
down the stairs when exiting the doctor’s office and broke myarm.” "The
claimant’s statement is to be sufficiently descriptive te explain the circumstances
of the event or accident, along with an explanation as to howsit s linked to the
accepted work-related illness.

b. A physician opinion or narrative isto'be present thatdiscusses the causal
relationship between the event or accident thatis.somehow linked to the accepted
work-related illness and the onset of @ new diagnosed medical condition. The
physician is to explain the.sequence of events that led to the consequential
condition, along with his or her explanation as to how the event or accident is
related to the accepteéd work-telated illness. If the physician is unable to provide a
rational explanation, or.there are othet contradictions in the evidence that lead the
CE to question'the sufficiency of the claim, additional development should occur,
including ateview of the situation by a CMC. In situations where the claimant
sustains an injury‘on his or her way to a medical appointment, it may be necessary
to confirm the date, time and location of the appointment to assist with
detérmining that the ¢laimant was in fact on his or her way to an appointment
related to/the accepted condition.

(1) " An independent intervening incident caused by, or attributed to, the
employee’s own conduct. Injuries, illnesses, impairments or diseases
suffered as a result of the employee’s own actions will not be accepted as
consequential conditions. For example, if an employee is involved in an
automobile accident on his or her way to a doctor’s appointment for
treatment of an accepted condition, but it is determined through medical
evidence/police report that the claimant was under the influence of drugs
or alcohol at the time of the accident, then the results of the accident could
not be considered as a consequential illness or injury.

8. Pre-existing Conditions. Pre-existing conditions are conditions that pre-exist the
diagnosis date of an accepted work-related condition. If medical evidence supports that the pre-
existing condition became aggravated or worsened by the accepted condition, it is considered a
consequential condition. To accept a claimed pre-existing condition as a consequential illness, a
medical report is required that includes the diagnosis of the pre-existing condition and a well-
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rationalized explanation of how the condition was worsened or aggravated by the accepted
condition. The medical evidence has to support an increase in the symptoms or disability that
would not have otherwise occurred, or treatment that would not have been necessary, but for the
accepted condition. An example of a pre-existing condition affected by a covered condition
includes COPD that aggravates a pre-existing heart disease such as Coronary Artery Disease.
The “Eligibility Begin” date is the filing date of the underlying accepted condition.

0. Psychological Conditions. Psychological conditions can arise as a consequence of the
accepted illness and/or treatment of that condition. They can also arise with no physiological
basis. Depression, anxiety, and/or chemical imbalance are a few examples of psychological
conditions that may have no physiological basis. In addition to a specific diagnosis,sthese
conditions may be described as “psychogenic pain disorder,” “conversion disordet,” or
“psychological syndrome.” However described, the symptom or pain.is-quite real to the
individual involved although there is no demonstrable physical disorder.

To accept a claimed psychological condition, the claimant must provide diagnostic evidence and
a well-rationalized medical opinion from a qualified physi€ian supporting a.causal connection
between the psychological condition and the covered condition.<A qualified physician must be a
clinical psychologist or psychiatrist. In situations where clarification en the causal relationship
between the psychological condition and an accepteéd:condition cannot be obtained from a
qualified physician, the CE forwards the claimant’s case file to alCMC or refers the claimant to a
qualified second opinion physician for evaluation and opinion concerning causal relationship.

A CE may authorize social worker services for the treatment of a consequential psychological
condition when prescribed under the supervision of a qualified physician. However, the
physician is to specify the justification for such services, along with the submission of a narrative
report that describes the plan©of care with.regard to the extent and duration of social services.

10. Accepting or Denying thé Consequential Condition. The CE is responsible for taking the
appropriate steps in_developing any claimed consequential condition. This includes notifying the
claimant of any deficiencies in the evidence and allowing him or her the opportunity to respond
and submit additional evidence.

a. Acceptances. If the consequential condition is going to be accepted, the CE
accepts the consequential condition under Parts B and E, if the primary
underlying condition is also accepted under both Parts. The CE notifies the
claimant in a letter decision. All letter decisions should contain two signature
blocks; one for the CE who drafted the letter, and one for his or her supervisor (or
another management official designated by the DD), who will certify the
sufficiency of the decisional outcome. Exhibit 23-2 provides a sample decision
letter for approvals of consequential conditions.

The CE should be aware that once he or she accepts a consequential condition by
letter decision, any pending claim for that same condition being affiliated with a
toxic substance exposure can be administratively closed. For example, when a
letter accepting glaucoma as a consequential condition occurs, there is no need to
then issue a recommended accept/deny for glaucoma based on toxic substance
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exposure. The “Eligibility Begin” date for consequential conditions is the filing
date of the underlying accepted condition.

Denials. If the CE has determined that insufficient medical evidence exists to
accept a claim for consequential condition, and the CE provided the claimant the
opportunity to submit supportive evidence, he or she issues a RD specifically
denying the claim for a consequential illness. The CE does not issue a létter
decision denying a consequential condition. A RD issued to deny a eonsequential
condition must contain a clear explanation to the claimant of the deficieneies in
the medical evidence, including any interpretation of medical opinion from a
physician, which is not considered sufficiently well-rationalized to support the
claim.

Issuing the Decision. A CE cannot issue a letter decision aceepting a
consequential condition or a RD denying a consequential condition without a
preceding FD accepting a primary covered condition., In those situations where a
case is in posture for the CE to accept a primary covered.condition and a potential
consequential condition exists, the CE proceeds with the immediate release of a
RD for the primary condition. A CE does notdelay issuance of a RD accepting a
primary covered condition while deveélopment occurs for a consequential
condition. However, if the case’is in posture for eoncurrent acceptance of both a
primary and a consequential illness,the CE includes both in the RD.

11.  Impairment and Wage-Loss. €onsequentialiconditions may cause additional impairment

or wage-loss under Part E, but do not resultdn an additional lump-sum award under Part B.
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Impairment rating. An mmpairment rating assesses the functionality of the whole
organ or system. The DEEOIC does not apportion impairment by disease (see
Chapter 21 for further discussion of impairment ratings). The effect of this
methodology means that an impairment rating encompasses all illnesses causing
damage to an organ system, so long as one is an accepted work-related illness.
For conditions accepted as consequential, the CE determines if the acceptance of
a new.consequential illness requires action to initiate an impairment rating under
Part E. If the CE is reviewing case evidence to make a decision on an initial
claim for impairment, he or she includes all accepted primary or consequential
claims in the assessment of impairment.

(1) The acceptance of a consequential illness that involves an organ system
previously included in an impairment rating will not trigger a new
impairment evaluation if it is less than two years from the date of the FD
awarding impairment benefits.

(2) For situations where a new consequential illness is accepted after an initial
impairment rating has occurred, the CE proceeds with a new impairment
rating if the consequential condition affects an organ system that was not
previously evaluated for impairment. For example, the primary accepted
condition is lung cancer. FAB issued a FD one year ago to award a 50%
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impairment due to whole person impairment rating to the pulmonary
system.

A consequential illness is accepted for stomach ulcers as a result of
medication required to treat the cancer. The CE may immediately proceed
with a new impairment assessment because the consequential illness
effects an organ system (digestive) that was not included in the ptior
impairment assessment.

If the claimant’s treating physician or a CMC identifies@ consequential
illness during an impairment evaluation that is not included in'the SOAF
as an accepted condition (regardless of whether or not it isdncludedn the
impairment), the CE contacts the claimant and asks.if he or she wants to
file a claim for the condition (refer to paragraph 3). If the claimant
answers in the affirmative, the CE instructs him/her to submit a completed
and signed Form EE-1/2. The processing of the impairment claim should
not be delayed if the condition is for the same organ/body system.

b. Wage-Loss. With the acceptance of a new consequential illness the CE has to
determine if sufficient evidence ispresent to undertake development for wage-
loss. CEs calculate wage-loss using the first day that the employee lost wages due
to the covered illness and/or consequential illness (see Chapter 22 — Wage-Loss
Determinations for further.discussion of wage-loss).

In certain instancesythe consequential condition may be the initial cause of the
employee’s wage-loss. \Fot example, a claimant is approved for CBD due to
beryllium exposure under Parts B and E. A year later, the claimant files a claim
for pulmonary hypertension as a result of CBD. The medical evidence supports
this finding and the assigned CE accepts the pulmonary hypertension as a
consequential conditionto the approved condition of CBD. The CE obtains
evidence showing that the employee has had to stop work due to breathing and
cardiac difficulties.” The claimant is now entitled to wage-loss benefits under Part
E forany lost wages due to pulmonary hypertension.

12. SWC Claims, Lawsuits and Fraud. For each consequential injury that is to be accepted,
the CE must obtain a newly signed Form EN-16 SWC/Tort/Fraud affidavit from the claimant.
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CHAPTER 24 - RECOMMENDED DECISIONS

1. Purpose and Scope. The DO issues RDs for claims filed under the EEOICPA. ARD isa
written decision made by the CE regarding the eligibility of a claimant to receive compensation
benefits available under the EEOICPA. As a recommendation, it does not represent the final
program determination on claim compensability. It is a preliminary determination made by-the
CE that is subject to challenge by any claimant party to the decision. The FAB independently
assesses each RD for finalization. This chapter describes the procedures for issuing@ RD.

2. Authority. 20 C.F.R. § 30.300 grants the DO authority to make determinations with
regard to compensability and issue RDs with respect to EEOICPA claims. .Under this'section,
the DO is to recommend the acceptance or denial of a claim for benefits under.the EEOICPA.
The DO forwards all RDs to the FAB for review.

3. When a RD is Required. A RD is required in situations whete a claimant seeks an
entitlement benefit provided for under either Part B or E of the EEOICPA. Entitlement benefits
include medical benefits under Part B and/or E; lump-sum‘compensation under Part B;
impairment or wage-loss awards under Part E; and lump-sum sutvivor compensation under Part
E. In certain situations, as explained later in this chapter, exeeptions to,this guidance apply to
decisions involving new cancer claims after a prief finding of PoC .of 50% or greater,
consequential illnesses, or approval or denial for medical procedures, equipment or other
medically indicated necessities.

Claims made under Part B or E of the EEOICPA can.involve multifaceted elements, filed at
varying points in time, involving amultitude of medical conditions, or periodic claims for
monetary lump-sum benefits, i.e. recurring wage-loss and impairment. The question of when a
case element is in posture to be decided and a RD issued is dependent on several factors that the
CE must consider. First, the CE must identify the parties seeking benefits, i.e., employee vs.
survivor claims. This includes individuals who have filed claims or potential claimants who
have not filed, but maybe eligible. Secondly, the CE is to identify the actual claimed entitlement
benefit for whicha decision is required. In some instances, a claimant may be seeking multiple
benefits under Part B and/or E, especially if the claimant is claiming more than one illness.

Based on examination ef the evidence of record, development occurs to overcome any defect in
the case evidence that does not satisfy the eligibility criteria for a claimed benefit. Once
development is completed, the CE then performs an examination of the case evidence to
determine if it is sufficient to accept or deny a claim for benefit entitlement.

a. When a Claim is Submitted. Documents containing words of claim are
acceptable to begin the adjudication process and set the effective date for the date
of filing; however, the CE is to obtain a Form EE-1/2, as applicable, before
issuing a RD. The CE notifies the claimant of the need to submit the required
form. A period of 30 days is allotted for the claimant to submit the required
documentation. If the appropriate form is not forthcoming, the CE
administratively closes the claim. The CE is to provide notice to the claimant(s)
that no further action will be taken on their claim until the proper claim form is
submitted.
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(1) The CE has the discretion to conclude that a new claim has been
adjudicated in a prior determination under the EEOICPA. For example, a
claim for “lung disease” is filed and denied lacking any diagnosed
condition. Subsequent filing is made for “lung problems.” While the
exact wording of the claimed condition is dissimilar, the nature of the
claim is the same and, in this situation, would not require new
adjudication, unless the claimant provides evidence of a more spécific
diagnosis.

Additionally, no RD is needed if a FD has previously addressed a newly
claimed condition. In such instances, the claimant ismotifiedthat the
condition has previously been decided and no furtheraction will be taken
without a request from the claimant to reopen theprior FD.

b. On the Initiative of the Director of the Division of the DEEOIC., Upon the
issuance of a Director’s Order, the Director may instruct the DO to issue a new
RD to address new evidence.

c. At the Request of a Claimant. The claimant may request issuance of a RD either
after or in lieu of a letter decision.«This may occur in any of the letter decision
situations discussed later in this‘chapter.

4. Administrative Closures. Severalsituations exist that require administrative closure of a
claim without the issuance of a RD. For example, situations where an administrative closure is
necessary include (but are not limitéd to) the death of a claimant, failure to complete the OCAS-
1, withdrawal of claim prior to the issuance of a RD, and lack of response to a request for
information regarding SWC or Tort payments. When the circumstances of the case lead to an
administrative closure, a RD 1s notfequired for the affected claimant. Instead, when appropriate,
the CE issues a letter to the claimant and/or his or her representative advising of the
administrative closureyrand the steps required to reactivate the claim.

When multiple‘claimants have filed for benefits and an administrative closure is required for one
or more individual ¢laims, the CE proceeds with the adjudication of the remaining active claims.
The decision will describe the basis for any administrative closure, and the persons whose claims
are closed will notibe a party to the RD. If at a later date, the administrative closure ends and
development resumes, the CE determines what affect the resumption of development may have
omrthe case; including a potential need to vacate a prior FD to permit a new benefit entitlement
decision inveolving all parties to the claim.

5. Who Receives a RD. Each individual who files a claim under a case, and has not had
their claim administratively closed, is required to be a party to a RD that decides a benefit
entitlement.

Given the variant benefit filings that may exist in a single case, the CE may divide benefit
entitlement claims to be addressed by separate RDs. This will occur when the CE is able to
decide one or more entitlement benefits based on the evidence of record, while concurrent
development occurs on outstanding claimed components. For example, the CE may issue
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separate decisions awarding medical benefits for a cancer under Part E, and a subsequent
decision for any impairment linked to that cancer.

Version 4.2

Multiple Claimant RDs. All claimants who have filed a claim under Parts B
and/or E, and have not had their claim administratively closed, are to be parties to
any RD deciding a benefit entitlement. This is necessary to ensure that any.
decision comprehensively addresses the entitlement for all claimants with an
interest in the claim. Each claimant is provided with the informationdecessary to
understand the outcome for all claims. Moreover, it grants all claimants equal
opportunity to present objections, should they disagree with any particularaspect
of the decision. A CE should not issue a RD determining any single individual
claimant’s eligibility to receive benefits in a multiple person claim; except in the
circumstance of a newly filing ineligible survivor.

Once a FD is issued, should a new individual subsequently file a claim seeking
benefits, the CE will undertake normal development te determine the claimant’s
eligibility to benefits. Should the new claimant be deemed ineligible, a
recommended denial of benefits that addresses his or her individual claim may be
issued without reopening the previously deeidéd claimss, However, if the
circumstances of the case developto the pomt where@ newly filing claimant may
be eligible for benefits, or a denial would affect the benefits available to other
parties to the claim, it will be necessaty to reopen all claims and issue a new RD
addressing the eligibility of-all claimants under the case record.

Discretionary Authetity in the Decision Process. The CE employs appropriate
discretion to decide the.mest effective course to bring timely resolution to all
entitlement claims. The CE should pay particular attention to benefit entitlement
determinations that will result in a positive outcome. In these situations, the CE is
not to delay the issuance of a RD, even if other benefit entitlements may exist that
requirerdevelopment. Eor example, two survivors of an employee file for lump-
sum compensation.under Parts B and E. Development is undertaken and both are
found eligible to a Part B benefit of $150,000 because the employee had lung
cancertelated to covered employment. However, under Part E, only one of the
survivors has submitted evidence to establish that he or she was under the age of
18 at the time of the employee’s death. The other survivor indicates he or she is
having problems obtaining school transcripts to show full-time student status. In
this/situation, the CE issues a decision on the benefit entitlement of both claimants
under Part B, but defers any decision on the Part E claim.

Non-Filing Survivors. The situation may arise where the CE identifies a
potentially eligible survivor through development, but whose whereabouts are
unknown or who does not wish to seek benefits. This includes situations where a
survivor specifically notifies the CE that he or she does not wish to pursue
benefits or states that he or she is clearly ineligible and will not file a claim.
Under these circumstances, it is not possible for the CE to include them as party
to a RD. The CE may proceed with the issuance of the RD to the remaining
claimants; however, the CE’s decision is to reference the fact there is a potentially
eligible survivor who has not filed a claim.
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)
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In the situation where the non-filing survivor’s eligibility to benefits
cannot be ascertained, any payable lump-sum compensation will be
allocated with the presumption that the non-filing survivor is eligible. The
potential survivor’s share of compensation is held in abeyance until a
claim is filed, evidence is received establishing the survivor’s status as
ineligible, or notice of his or her death is received. Should the CE obtain
evidence establishing that the non-filing survivor is clearly ineligible or
deceased, any payable compensation being held in abeyance ¢an then be
allocated among the remaining survivor(s).

When non-filing survivors have been advised of the réquirements for
establishing eligibility and have communicated to the CE that they will not
file as they consider themselves ineligible, the CE.attempts to obtain a
signed, written statement confirming the survivors’ ineligible status.
Development involving a non-filing survivor should not extend past a
reasonable period, as to delay significantly theissuance of a RD to other
claiming survivors. The CE shouldmake a reasonable effort to obtain
either a claim form or written confirmation of the mon-filing survivor’s
status. In most situations, the CE should allow 30 days to provide
requested documentation. df written confirmation cannot be obtained, the
CE must clearly document that the surviver intends not to file. Under this
circumstance, unless the CE has reason to doubt the accuracy of the
survivor’s ineligibility, the CE may proceed with the issuance of a RD
regarding the eligibility of the.remaining claimants. The fact that there is
a non-filingineligible, survivor is to be noted in the decision. However,
the non-filing survivor is not a party to the decision, is not to be named,
and instead addressed as a non-filing survivor. In such a situation, the CE
does not hold payable lump-sum compensation in abeyance.

Once a RD has been issued that involves a non-filing survivor, if the
survivor laterdecides to file a claim form, it will be necessary to issue a
new RD. Should development result in the claimant being found
ineligible, a RD is permitted to be issued solely to the new claimant
denying his or her claim. Under this circumstance, a reopening of any
prior claims is unnecessary because the denial has no effect on the
previously decided claims. Alternatively, if the claimant is found to be
eligible to a benefit, a reopening of all previously decided claims is
required to allow for the issuance of a new RD to all individuals who are
party to the claim.

Non-Responsive Claimants. In situations in which a claim is filed and the
claimant subsequently becomes unresponsive, reasonable steps should be taken to
obtain confirmation of the non-responsive claimant’s status. However,
development should not extend past a reasonable period. In most situations, the
CE should allow 30 days to provide the requested documentation. When there is
no response within the allotted time, the CE may proceed with adjudication of the
claim and issuance of a RD based on the evidence present in the case record.
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In the situation where the non-responsive claimant is a party to a multiple
survivor claim, and the non-responsive survivor’s eligibility cannot be
ascertained, any payable lump-sum compensation will be allocated with the
presumption that the non-responsive survivor is eligible; and his or her share of
compensation is held in abeyance until such a time evidence is received
establishing the survivor’s eligibility. In such cases, the non-responsive claimant
is to be a party to the RD. Should the CE obtain evidence establishing that the
non-responsive survivor is clearly ineligible or deceased, any payable
compensation can then be allocated among the remaining survivor(s).

6. Writing a RD. When the CE has completed development to allow for a decision
involving an entitlement benefit, the CE issues a RD. The decision recommends-acceptance or
denial of entitlement benefits in accordance with the legal criteria set out:under the EEQICPA.
The CE is to defer on any outstanding claims.

The CE ensures that any decision issued is well written, usesdappropriate language to clearly
communicate information, and addresses all facets of the evidence thatled to the conclusion,
including evidence the claimant submitted. The CE is_t0 providé a robust, descriptive
explanation of how the evidence satisfied or failed to satisfy the eligibility requirements of the
EEOICPA, including any interpretive analysis the?®CE relied upon te justify the decision.
Moreover, the discussion should address the actions taken to assist with the development of the

casc.
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Use Simple Words and‘Short Sentenees.«Avoid technical terms and bureaucratic
"jargon”, and explain the first time any abbreviation that is used in the text.

Divide Lengthy Discussions into Short Paragraphs. The progression of the text is
to follow adogical and chronelogical pattern.

Confinerthe Discussionto Relevant Issues. These are the issues before the CE
that need to be resolved. It may be necessary to state an issue is being deferred
pending further development, but there is no need to discuss it in detail.
Extensive case history, which is inconsequential to the issue being decided, does
not need to be discussed.

Address All Matters Raised by the Claimant. This includes any issue or medical
condition relevant to the decision, whether raised in the initial report of the claim
ot during adjudication. Make certain to address all claimed conditions being
decided in the introduction, discussion and conclusion. If the CE recommends
acceptance of a covered condition, and the claimant has also claimed other
conditions that are not covered, the non-covered conditions are to be denied. The
CE also recommends denial of claimed conditions in survivor claims that have
previously reached the maximum allowable benefit entitlement and no further
compensation is payable.

Mailing Addresses. For mailing purposes, the CE is to print a separate mailing
sheet for each claimant who is to receive a copy of the RD. The mailing sheet is
to include only the mailing address of the claimant, and when applicable, his/her
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AR. The CE is to image each mailing sheet in OIS, along with the final version
of the RD and accompanying documents (as a consolidated document) to record
the transmission of the RD to all claimants named as a party of the decision.

7. Content and Format. A RD is comprised of a written decision and a Notice of
Recommended Decision provided to a claimant explaining his or her right to challenge the
recommendation. With the Notice of Recommended Decision, the DEEOIC provides.a waiver
for claimant to complete if they agree with the decision entirely or in part. The CE i§ to attach to
the decision any Medical Health Science (HP, IH, TOX or CMC) input that provides justification
or support for a claim denial. The CE is responsible for preparing the RD andaall its component
parts. The format and content of a RD is as follows:

a. Written Decision. The written decision is comprised of-an Introduction,a
Statement of the Case, Explanation of Findings, and'Conclusions of Law. Exhibit
24-1 and Exhibit 24-2 provide sample RDs.

(1) Introduction. This portion of a RD.succinctly summarizes what benefit
entitlement is being recommended for aceeptance, denial or deferral.
Distinction is made between benefits addressedunder Part B vs. Part E.

(2) Statement of the Case. The Statement of the Case is a clear,
chronological, and concise narrative of the relevant factual evidence
leading up to the deecision. It describes the steps taken by the CE to
develop evidence, the outcome.of any development, and any other relevant
information.derived from examination of the case records. The Statement
of the Case shouldmot be overly technical covering every minute detail of
the case evidence, nor should it include interpretation of the evidence; as
thisds to be covered in the “Explanation of Findings” outlined below.
Essentially, the Statement of the Case tells the relevant history of the case
leading up to the'present decision and includes basic information such as
the relevant evidence submitted, development actions taken, and any other
relevant information that correlates to the discussion and analysis in the
Explanation of Findings. Basic information that may be covered in the
Statement of the Case, when relevant, includes:

(a) Name of the claimant or survivor, name of employee, and when
the claim was filed;

(b) Benefit(s) the claimant is seeking. In the case of a survivor claim,
the relationship of the claimant to the employee and documentation

submitted in support of the relationship, if any;

(©) Claimed employment and evidence submitted to establish covered
employment, if any;

(d) Claimed medical condition and the pertinent medical evidence
submitted to establish a diagnosed illness;
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(e) In a recommended acceptance, pertinent issues may include
specific medical documents received from the claimant or other
sources, which confirm the diagnosis of the claimed condition, and
evidence establishing the claimed employment and exposure. Also
important for inclusion are the results of any searches conducted or
documentation generated from the SEM, OHQ, records from-the
DOE FWP, and DAR records. The evidence and development
actions discussed in the Statement of the Case should €orrelate
with the discussion and analysis, which follows in.the Explanation
of Findings.

In a recommended denial, the CE discusses what evidence he or
she sought, how the CE advised the claimant of the deficiéncies,
any assistance provided to overcome@ defect, and the ¢laimant’s
response.

Explanation of Findings. This section of the RD'explains the CE’s
analysis of the case evidence used to arrive at the various factual findings
necessary to substantiate a conclusion.on benefit entitlement. It is critical
that the CE writing the decision include a compelling, robust justification
of his or her decision toaccept or deny a elaim. CE findings made without
any explanatory justification,0r communicated in vague or overly broad
language is not appropriate. A poorly written decision increases the
likelihood that a claimant wilbnotunderstand the outcome of the claim
and the probability of objection. Moreover, it serves to increase the
potential objectionby the elaimant, or remand by the FAB.

In writing thé content.of the Explanation of Findings, the CE follows a
logical and sequential presentation of findings and explains the relevant
legal, regulatoryor procedural guidelines of DEEOIC claims adjudication,
the relevant evidence, and how the evidence does or does not satisfy the
referenced criteria. In this manner, the CE communicates to the claimant
his or her interpretive analysis of available evidence in satisfying the legal
requirement for claim acceptance or denial. Moreover, it provides the
narrative content, which allows the FAB to properly conduct its role of
independently assessing the sufficiency of the CE’s recommendation.

Given the various types of benefit entitlements that may be involved, the
content of this section will vary depending on the context of the matter
under review. However, the CE is to communicate information pertinent
to the issue for determination in a logical, comprehensive manner. For
example, the logical presentation of findings for a new Part E claim for
causation will follow this general order — diagnosis, employment, relation
to employee (in survivor claims), exposure, and causation. However, a
different presentation of findings is needed depending on the
circumstances of the claim; such as with impairment, where the
presentation of findings would follow a different order — accepted
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condition, evaluation for impairment, and outcome of evaluation with
award or denial of impairment benefit.

Given the disparate types of evidence that may exist in a claim record,
there may be instances where the discussion is based exclusively on the
presentation of undisputed evidence that clearly affirms findings leading
to a conclusion. In other instances, there will be a need to use inference or
extrapolation to support a finding. In either situation, the CEds to provide
a compelling argument as to how the evidence is interpreted to support the
various findings leading to acceptance or denial of benefit entitlement.
This is particularly important in situations involvingtoxic chemical
exposure analysis under Part E, conflicting medical opinion, or other
complex procedural applications. The assessment,will rest on various
factors, such as the probative value of documentation, relevance to the
issue under contention, weight of medicaliopinion, or the reliability of
testimony, affidavits, or other circumstantial evidence.

In instances where the claim is béing denied, the discussion should focus
on the first logical element that failed to meet the eligibility criteria.
However, in multi-claimant €ases, the reasondor denial may differ for
each claimant. In such instances, the CE should explain the basis of denial
for each individual party to the claim.

Within the contéxt of decision.analysis, the CE is to maintain a claimant-
oriented perspective./This can be defined as decisions made within the
scope of the law, that have the effect or potential to produce a positive
benefit'to the claimant(s).

(a) Contested Factual Items and Other Claim Disputes. Written
analysis§ particularly important when reaching judgment on a
claimdssue that differs from the position of the claimant or has
negative consequences to the claim. The CE is to identify the
differences, clearly note the decision made, and the evidence or
argument that supports such a decision. This is frequently the case
where there is disagreement over medical diagnosis, dates or
location of employment, health effects of toxic exposure,
interpretation of program procedure, or medical opinion on
causation. In any instance where a dispute involves a decision
based on the weight of medical evidence, the CE is to describe
completely the weighing methodology in support of the chosen
medical opinion.

(b) Complex subject matter and other complicated evidentiary
situations. Evidence presented in support of DEEOIC claims can
often be open to a variety of interpretations, especially in situations
involving complicated subject matter or in situations where
evidence is vague. Whenever a CE is presented with a situation
involving a complex set of issues for which a finding is necessary;
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4

(c)

(d)

e.g. establishing intermittent covered employment at multiple
facilities, it is essential that the CE provide sufficient explanation
as to how he or she chose to apply the evidence in arriving at a
finding. Simply making a factual statement in these situations
without providing the underlying rationale for making such a
finding will not suffice.

Mathematical Calculations. In any decision involvinga
mathematical calculation, the CE fully explains the«figures.used to
arrive at the finding listed. Situations where calculations need to
be described include impairment or wage-loss, division of benefits
between multiple claimants or Part B vs. Part E claims, aggregated
workdays for SEC classes, latency periods.for diseases, and offsets
for State Workers” Compensation ortort settlements.

For example, when accepting asclaim for wage-loss, the CE is
expected to provide a narrative explanation ofhow he or she
arrived at the various components©f the decision. Specifically,
how the first date of wage-losswas determined, the evidence of
wages used to calculate:AAW, how the AAW was compared to
future calendar years of wage-losssand any explanation of how the
wage-loss benefit is calculated to arrive at the amount being
awarded.

Application of Written Program Policy, Regulations, Procedure or
case precedent. A'CE may have to explain the use of policy
guidance from various program resources in support of a decision
being'made ima claim. In these situations, the CE must clearly
reference the resource being used, and if necessary, make a
specific eitation or reference. The program policy must pertain to
the issue at hand and the CE must explain how it provides
guidance in resolving a particular claim issue.

(1) Case precedent. A CE is permitted to use only those case
decisions that are specifically authorized and recognized as
setting precedent. These can be found on the DEEOIC
main web page and are updated periodically. It is not
appropriate for a CE to generalize information or findings
from a non-precedent setting case to address a separate case
under review.

Conclusions of Law. This portion of the RD summarizes the
determination of eligibility reached based on the discussion and analysis
contained in the Explanation of Findings. The CE’s conclusion either
accepts or rejects the claim in its entirety, or it may address a portion of

the claim presented. The conclusions should be limited to a simple
recommendation of acceptance or denial of the claim(s) under

consideration under Part B and/or Part E.
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(6)

(7

As a RD does not represent the final program determination regarding
eligibility under the EEOICPA, it is not necessary to cite sections of the
EEOICPA or its governing regulations in support of the conclusions
reached.

(a) When the conclusion is to accept a claim, the CE must include the
amount of payable lump-sum compensation or award of medical
benefits effective the date of filing, and under what Patt of the Act
the benefit is being awarded.

(b) In a conclusion that results in a denial of benefits, the.CE is to
identify the denied claimed condition. The CE is not to state the
lump-sum amount to be denied.

Signatory Line. The signature line must iiclude the name and title of the
person who prepared the recommendation and the name and title of the
person who reviewed and certified the decision, when‘applicable. When a
decision is certified by a StCE/Supervisor, this means that the reviewer
has assessed the overall accuracy and réadability of the decision to ensure
quality.

Notice of Recommended Decision. Provides information about the
claimant’s right tofile specific objections to the RD and to request either a
review of the wiitten tecord or.anoral hearing before the FAB. The notice
also outlinesthe claimant’s State Workers’ Compensation and Tort
reporting.requirements in the case of recommended acceptances. A
sampleNotice of Recommended Decision is included as part of Exhibit
24-3.

(a) Waiver of Rights. A waiver is included within the Notice of
Recommended Decision and the CE is to list the case ID number,
name of the employee, name of the claimant, and the date of the
decision in the upper right hand corner. With the completion of
the waiver, the claimant may waive his or her right to a hearing or
review of the written record and request that the FAB issue a FD.
The claimant may waive any objection to the decision in its
entirety or in part. A claimant has 60 days from the date a CE
issues the RD to file an objection, and may waive this right at any
time.

8. Types of RDs. Due to the wide variety of possible benefit entitlements available under
Part B and Part E, various claim elements may be in different stages of development and
adjudication at any given time. Following are examples of several types of RDs that may be

necessary:

a. Acceptance. Where the entire case is in posture for acceptance and no
outstanding claim elements (e.g., wage-loss, impairment, additional claimed
illness, or a cancer claim pending dose reconstruction at the NIOSH) need further
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development, the CE issues a RD to accept in full. The narrative included in the
decision should be sufficient to justify each element of the decision process that
factored into the acceptance.

Denial. If after development, criteria for a compensable claim have not been met,
the CE issues a RD to deny the claim as a whole. The narrative justificationfor
the recommended denial should communicate the singular basis serving@s the
first logical element that does not meet the necessary EEOICPA critefia.
However, the CE may also relay other critical information in his or her decision
that will serve to assist the claimant in understanding other components of the
case file that, while not directly tied to basis of claim denial,ddescribe‘other
potential shortcomings in the case evidence. For example, a claimant submits a
claim for asthma, but provides no medical evidence of the.diagnosis. The CE
prepares a denial on the singular basis of insufficient medical evideneé to support
the claimed medical condition, but may also communicates that the claimed
employment does not correspond to the information received from the employer,
which would also need to be overcome in etder for eventual ¢laim acceptance.

(1) Addressing all claimed elements. Once development has occurred, the CE
is to proceed with the issuanceof a RD. that addresses as many claimed
elements as can be addréssed in the RD. Each specific claimed element
that does not satisfy the requirements of the EEOICPA are to be
consolidated into one RD and reasons supporting the recommendation to
deny each element clearly explainéd. Elements that the CE cannot address
are to be deferred fordater action.

Partial Accept/Partial Deny. If the CE determines that no further development is
necessary ofi a casefile and concludes that some claim elements should be
recommended for‘acceptance and some for denial, the CE issues a RD that clearly
sets forth,those recommendations.

For instance, if an illness that can be covered under both Part B and Part E of the
EEOICPA (cancer, beryllium illness, chronic silicosis) is claimed and meets the
evidentiary requirements only under Part E but not under Part B, the CE states
that.the Part E benefits are being accepted and the Part B benefits are being
denied.

(1) Example. A claimant files a claim for CBD and submits medical evidence
that contains a medical diagnosis of CBD that is sufficient to meet the Part
E causation burden, but not the statutory criteria under Part B; the CE
issues a RD awarding benefits under Part E and denying benefits under
Part B. In the denial under Part B, the CE should clearly outline the
relevant Part B CBD criteria; explain what evidence was lacking and why
the case is being denied. The CE clearly delineates the benefits being
awarded and denied under Part B and Part E.

Partial Accept/Partial Develop. When a claim element is fully developed and
ready for acceptance, but other elements remain for further development (e.g.,
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wage-loss, impairment, another claimed illness, or a cancer pending NIOSH dose
reconstruction), the CE issues a RD accepting the claimed illness and specifies all
associated benefits awarded under the EEOICPA as a whole. With regard to other
claim elements requiring further development, in the Introduction the CE advises
that these elements are deferred until they are fully developed and adjudication is
possible. Partial adjudication of a claim should be avoided whenever possible. In
any instance where a part of a claim is deferred, it is the CE’s responsibility to
ensure that action is ultimately taken to address the outstanding claim'by way of a
RD or administrative closure, when appropriate. Development for,a deferred
claim may be required while other components of the claim are‘addressed by the
FAB.

Partial Accept/Partial Deny/Partial Develop. If one portien of the claim.ds in
posture for acceptance and another portion is in posture for denial, while yet a
third portion requires additional development, the CE addresses all claim
elements in one comprehensive RD. Where one or mere claim elements are
accepted and other elements are either denied or deferred foradditional
development, the CE must clearly outling the status of each element that is
accepted, denied and deferred.

0. Decision Issuance. After preparing a RD, the CE routes the decision and case file to the

appropriate signatory for review, signature, date, and release.

a.

Clearing the RD for Release.' The appropfiate signatory reviews all RDs.

(1) Deficiency Identified. If the appropriate signatory discovers a deficiency
or othet problem, the RD is returned to the CE with a detailed explanation
of why the déeision is,not in posture for release. When the appropriate
signatory-has provided comments or has extensively edited the RD, the CE
is;to revise the décision accordingly.

(2) Decision Approved. If the signatory agrees with the decision, he or she
signs and dates the RD. The date shown on the RD must be the actual
date on which the decision is mailed.

Mailing the RD. The signed and dated RD is mailed to the claimant’s established

address of record, and a copy is sent to the claimant’s designated representative, if

any. Notification to either the claimant or the representative is considered
notification to both parties.

(1) A signed and dated copy of the RD is imaged into the electronic case file.

(2) The decision issuance is to be appropriately recorded in ECS.

3) The CE then forwards the case record to the appropriate FAB office.

10. Letter Decisions. In certain situations, an entitlement determination is addressed in a simple

letter to the claimant. If a CE makes a decision in this format, the CE communicates the nature
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of the claim that was made, evaluates the evidence supporting the outcome and the conclusion.
A formal RD is not necessary, unless the claimant submits a written request for one or objects to
a letter decision. In some situations, including contentious or otherwise complicated issues for
which the claimant is likely to contest a decisional outcome, the CE may exercise his or her
judgment in deciding to issue a RD in lieu of a letter decision without specific request for such
by the claimant. Circumstances where a letter decision is permitted include:

a.

Approval of additional claims for medical benefits for cancer:

(1) Once a PoC value has been calculated at 50% or greater and a FD accepting
the cancer has been issued, any subsequent new claim for cancer'will be
presumed linked to occupational exposure to radiation under €ither Parts B or
E of the EEOICPA.

(2) Once a FD accepting a specified cancer under an SEC class has been
issued, any subsequent new claim for a specified cancer will be presumed
linked to occupational exposure to radiation under either Parts B or E of
the EEOICPA.

Consequential illness acceptance (ineluding reverse consequential illness
acceptance.)

Acceptance of medical care or treatment, including home health care.
Acceptance of DME©r housing/vehicle modification.

Alternative filing determination (see Chapter 20 — Establishing Survivorship for
further guidance.)

Acceptance of additional’'cancers under Parts B and E following a NIOSH POC
equal to or greaterthan 50% by letter decision.

For anyprimary skin cancer that is accepted under Part E for toxic substance
exposure other than radiation (e.g. chemical or biological exposure), DEEOIC
may accept by letter decision any subsequent claim of the same type of primary
skin eancer diagnosed at a different anatomical location.

IT1." Special Circumstances. As noted previously, there are disparate issues that confront the

CE during the process of making a RD. This section provides guidance in certain unique
situations that the CE may encounter.

d.
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Cases Where the Maximum Aggregate Lump-Sum Compensation Has Been
Attained. The maximum lump-sum compensation payable under Part B is
$150,000, and $250,000 under Part E. Once the maximum aggregate
compensation has been awarded, claims for any new medical condition(s) are to
be addressed for medical benefit coverage only. Under Part E, once the
maximum lump-sum figure has been reached, any new claim for impairment or
wage-loss benefit is denied.
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(1) If the employee dies after receiving the maximum lump-sum
compensation available to him or her, any subsequent claim by a survivor
is denied as no additional compensation is payable. For guidance
concerning Part E claims in which an employee dies subsequent to
receiving a lump-sum payment less than the maximum aggregate
allowable, refer to Chapter 20 — Establishing Survivorship.

Death of Employee Prior to Claim Adjudication. In a scenario involving an
employee who files for benefits, but dies prior to claim adjudication, the CE
administratively closes the claim and no RD is issued. If a suryivor claim is\later
presented, the CE is to proceed with claim adjudication based on the condition(s)
claimed only by the survivor. In this scenario, the CE is not to:resime
development for conditions previously claimed by the employee. Instead, the CE
is to contact the survivor to discuss any potential benefit that may be.derived from
filing a claim for a condition previously filed by the employee, but for which the
survivor has not claimed; e.g., such as a potentially compensable condition that
may have contributed to the death of the employee.

Forfeiture Due to Fraud. When a claimant pleads guilty.to, or is found guilty of
fraud, in connection with an application for orreceipt of federal or state workers
‘compensation, that claimant foffeits any entitlement to further benefits under the
EEOICPA. In cases where there are-other eligible claimants, the CE is to
reallocate the forfeited ameunt to the remaining eligible claimants without
holding the forfeited amount in abeyance:

Issuing a RD After the Maximum Aggregate Compensation Has Been Paid in a
Part B or E Sufvivor Claim. Once the maximum available compensation has been
awarded ina surviver claim,i.e., $150,000 under Part B or $175,000 under Part
E, and a newsurvivor presents a valid claim, the CE is to develop the claim to
determine the new survivor’s eligibility. Should the survivor be deemed eligible,
it will be necessary.to vacate any prior decision to other survivors to allow for a
new decision to all claimants. In the decision, the CE explains the circumstances
of the new claim, the eligibility of the new survivor to receive benefits, and the
reallocated award based on the number of qualifying survivors. The new survivor
1s'‘awardedrhis or her share of payable compensation, regardless of the fact that
the maximum payable compensation was previously paid. Once a FD has been
issued with regard to this matter, the CE takes action to assess any survivor in the
casc who has a potential overpayment.

Issuing a RD When There is a Previously Established Outstanding Overpayment.
When there is an overpayment in a case, and the CE needs to issue a new RD, the
case file is transferred to the Policy Branch at NO before the RD is issued. The
NO will send the claimant(s) an initial overpayment notice advising them of the
overpayment. The claimant then has 30 days to dispute the overpayment or
request a waiver. After the NO sends the FD on the overpayment to the
claimant(s), it will return the case to the DO for issuance of the RD. The NO will
provide instruction on how to address the overpayment in the RD.
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CHAPTER 25— FAB REVIEW PROCESS

1. Purpose and Scope. This chapter describes the functions of the FAB, focusing on the
administrative and preparatory aspects of its work under the EEOICPA.

2. Authority. The regulations governing the administration of EEOICPA specify at 20
C.F.R. § 30.300 that each RD is to be forwarded to the FAB for issuance of a FD. Section
30.310 allows a claimant to object, in writing, to all or part of the RD within 60 calendar days
from the date the RD is issued. If a claimant requests a hearing within the 60 day.time period, a
FAB HR will conduct a hearing, pursuant to 20 C.F.R. § 30.314. Otherwise, the objections,will
be responded to by a review of the written record, pursuant to 20 C.F.R. § 30.312.

Whether or not an objection is filed, the FAB reviews all RDs, all arguments and evidence of
record, and issues a FD pursuant to 20 C.F.R. § 30.316 or a Remand Order returningthe case to
the DO for additional development, pursuant to 20 C.F.R. § 30.317. Also, the FAB reviews
claimant requests for reconsideration of a FD under 20 C.F.R¢.§ 30.319. FAB can also issue a
FD reversing the findings and conclusions of the RD in ceftain circumstances.

3. Organization. The FAB is a NO organization with.DO locations (FAB-DOs) in:
Jacksonville, Florida; Cleveland, Ohio; Denver, Colorado; and Seattle, Washington. The FAB-
DO is a distinct entity with a separate operational and management structure. In addition to the
FAB-DOs, a NO FAB (FAB-NO) is located in Washington, D.C. The FAB Chief is located in
the Washington, D.C., office and oversees;the operations of the FAB-NO and the four FAB-
DOs.

a. The FAB Chief and Assistant Branch Chiefs:

(1) Coordinate the administration of the four FAB-DOs and the FAB-NO.
Oversee policy implementation, manage adjudication timeliness, and
ensure general compliance with FAB procedures.

Hearing requests received by FAB-DOs are sent to the FAB-NO for
assignment. A hearing coordinator, as designated by the FAB Chief,
manages the assignment of hearings nationwide.

Reconsideration requests are forwarded to FAB-NO, Attn: FAB Ops, and
are assigned to an office different from that which issued the FD.

(2) Can redistribute certain case files at their discretion to ensure balanced
caseloads among the four FAB-DOs and the FAB-NO.

b. FAB Offices:

(1) Review RDs, conduct hearings, reviews of the written record, and issue
FDs or Remand Orders on reviewed cases. The cases reviewed by FAB,
and the cases for which FAB conducts hearings, can originate from any
DO. A FAB HR can be assigned a hearing anywhere in the nation; not
just in his or her FAB office’s jurisdiction.
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(2) Processes requests for reconsideration of FDs.

4, Processing, Monitoring, and Transferring Case Files. When a DO issues a RD, it will
forward the entire case file to its affiliated FAB-DO or the FAB-NO, as directed, for review and
issuance of a FD. Because each FAB office, including the FAB-NO, is separate and distinct
from the DOs, each maintains a separate mail and file operation.

Initial Screening/Review. A case file received from the DO is assigned and delivered to the
responsible FAB CE or HR for initial review. The CE or HR timely reviews the RD for
accuracy. The CE or HR reviews the evidence of record to ensure that all evidence and
documentation referenced in the RD accurately describes what is in the files The CE or HR ‘also
determines whether the claimant has filed a waiver, a written objection(s), or a request fora
hearing. If some deficiency or defect is found which requires the case.be.remanded to the DO,
the case is to be remanded immediately.

a. FAB Docketing. Upon receipt of an initial claim for EAB review, ECS assigns a
unique docket number to each RD that is pending a final. detetmination. The
assignment of a docket number allows FAB to track RDs undergoing review for a
final determination. The assignment of a decument number also protects claimant
privacy. The docket number is thesyear/month/date-¢ase ID-RD version (i.e.,
20161025-50008054-2). ECS creates a separate docket number for each pending
final determination, regardless of themiumber of claimants involved in the RD.

5. Waivers. A waiver gives a claimant(s) the oppeortunity to voluntarily relinquish their
right to object to the findings and conclusions of law contained in a RD, either in part or in full.
The FAB may issue a FD at any pointaftér recetving a written notice of waiver. To expedite the
FAB review process, the DOust immediately forward all signed waivers to FAB upon receipt.

a. Signed Waivers. 4AA claimant may waive his or her rights to object and to request a
hearing'by submitting asigned waiver form to the DO or the FAB within 60
caléendar days of'the RD issuance date. The submission of a signed waiver
denotes the claimant’s willingness to accept the findings of fact and conclusions
of law.feached by the DO in the RD. If FAB receives a waiver that is unclear, or
does not specify to which portion of the decision the claimant objects, FAB
contacts the claimant for clarification prior to conducting its review and issuing its
decision.

6. Objections and Review of the Written Record. The regulations allow a claimant to file
written objections to all or part of a RD. When the claimant has submitted a timely written
objection'to a RD, but has not requested a hearing, FAB conducts a review of the written record.

a. Timeliness. A claimant has 60 calendar days from the date of the RD to file an
objection in writing. The claimant does not need to specify the basis for the
objection for it to be considered, but can merely state that he or she disagrees with
a finding of fact, a conclusion of law, or the RD in general.

A written objection is considered timely if the envelope containing it is
postmarked no later than the 60th calendar day after the RD issuance date (the
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date of the RD is not included in the 60 calendar days). If the 60th day falls on a
non-business day, the envelope must be postmarked by the next business day for
the objection to be considered timely filed. If no postmark is available, the date
of the objection is considered to be the earliest date it is received, as determined
by the date stamp. As long as at least one objection is timely filed by a claimant,
the FAB must consider ALL objections filed by that claimant, even objections
raised after the 60-day period has expired. Any objection filed after the®0-day
objection period has passed is reviewed by FAB to determine if it is material to
the outcome of the claim.

Review of the Written Record. A review of the written record is an analysis of
the documentation contained in the case file to determine if the.conclusions
reached in the RD are accurate in light of the objections:filed and the
requirements of the EEOICPA.

If the claimant objects to one portion of the RD and agrees with the other portion,
the FAB may issue a FD on the accepted portion and 1ssue a separate “FD
Following a Review of the Written Recotd” on the objected portion. RDs
addressing multiple claimants generally should be issued under one FD.

(1) Acknowledgement. The FAB acknowledges receipt of the objection in
writing. The letter to the claimant indicates that the claimant has an
additional 20 calendar days from the date of the acknowledgement letter to
submit new evidence in suppoit.of the objection. For claims involving
multiple claimants, aSingle objection from any one claimant is sufficient
to warrant a review of the entire written record. Upon receipt of an
objection in a case with multiple claimants, individual acknowledgments
are sent to each claimant explaining the course of action to be undertaken.
A sampleacknowledgement letter is shown in Exhibit 25-1. It is the
policy of the DEEOIC that the acknowledgment letter to the claimant(s)
that did not.submit the objection should indicate that an objection was
received, but should not indicate the basis of the objection. Each
claimant’s response to any objections is reflected in ECS.

(2) Conduct of Review of the Written Record. Guidelines for conducting a
review of the written record are set out in 20 C.F.R. § 30.313. The FAB
representative considers the written record forwarded by the DO and any
additional evidence and/or argument submitted by the claimant.

After the review of the written record, FAB issues a FD, remands all or
part of the case to the DO, or reverses all or a portion of the RD if
advantageous to the claimant. A FD following a review of the written
record contains a narrative summation of the claimant’s objections, and
the HR/CEs assessment of the evidence in response to those objections.
The HR/CE ensures that any decision is based on an objective analysis of
the evidence; and applies well-reasoned judgment, sound exercise of
discretion, and correct application of law, regulations, and DEEOIC policy
and procedures.
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7. Hearing Requests. An oral hearing permits the claimant, his or her AR, and any

witnesses to voice objections to a HR.

a.

Version 4.2

Initial Handling of Hearing Requests. When a timely request for an oral hearing
is received in the DO, action is immediately taken to forward the request to the
FAB-NO. The referring office makes note of any special requests or needs.of the
claimant. The hearing scheduler tracks incoming requests for oral hearings and
assigns the hearing to an HR in one of the five FAB offices.

Acknowledgement. Following the assignment of a hearing request to a FAB
hearing scheduler, the hearing scheduler sends an acknowledgement etter to the
claimant and any AR confirming receipt of the hearing request:, See Exhibit 25-2
for a sample acknowledgment letter. Each claimant pasty;to the ED is todbe sent
an acknowledgment. The acknowledgement must be sent 30 days prior to the
date of the hearing and includes the following notifications:

(1) The hearing will be conducted within 200 miles roundtrip of the
claimant’s residence, absent compelling r€asons to the contrary.

(2) All sworn testimony offered'during the hearing will be transcribed for
inclusion into the case file.

3) The FAB, at its diseretion, may schedule a telephone or video conference
hearing. See paragraph d(2) below.

(4) If the claim invelves multiple claimants, each is allowed to participate in
the heating.

Hearing Assignments. The hearing scheduler may assign a hearing to an HR from
any oneof the five FAB/offices. The hearing scheduler sends a hearing
acknowledgment lettér, schedules a date and time for the hearing, reserves the
physical space for the proceedings, arranges for a court reporter to record the
proceedings, and transmits the entire case file to the assigned HR. All pertinent
information relating to the hearing and related correspondence is captured in ECS.

Scheduling. Each claimant is provided written notice of the hearing at least 30
days prior to the scheduled date (unless waived by the claimant); advised that a
one week notice must be provided to the FAB should he or she desire a person(s)
other than himself or herself and his or her AR to attend the hearing; and advised
that no independent video or audio recording of the hearing is allowed. See
Exhibit 25-3 and Exhibit 25-4 for Sample Hearing Notice letters.

(1) Travel to Hearing. While the FAB will try to set the hearing within a
reasonable distance of the claimant, the claimant may be required to travel
up to 200 miles roundtrip to attend the hearing. There is no
reimbursement to the claimant for the expense of this travel. However, if
an unusual circumstance causes the FAB to schedule a hearing that
requires the claimant to travel more than 200 miles roundtrip, OWCP will
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)

3)

(4)

)

reimburse him or her for reasonable and necessary travel expenses as
outlined in 20 C.F.R 30.314(2).

In instances when multiple claimants request a hearing, the hearing is
scheduled nearest the first claimant who requested a hearing. The
remaining claimants are given the option to attend the hearing in person or
participate via telephone.

Telephonic and Video Conference Hearings. A hearing may be conducted
by telephone or video conference at the FAB’s discretion, or by claimant
request. Only the hearing scheduler can schedule such a hearing, which
will include all the aspects of an in-person hearing.

Scheduling Changes. The FAB will entertaift any reasenable.réquest for
scheduling the time and place of a hearing, but such requests should be
made when the hearing is requested. The hearing scheduler will make
every effort to accommodate the scheduling request of the claimant. An
in-person hearing may be changed to a telephone hearing if a claimant or
AR so requests. This change must be ¢oordinated through the hearing
scheduler.

Once the hearing has been scheduled and written notice has been mailed,
it cannot be postponed at the claimant’s request for any reason except as
indicated in paragraph 4 below.. However, the hearing scheduler may
accommodateé minor scheduling changes requested by a claimant or AR.
HRs may.not independently make changes to the scheduled hearing time
or place without supervisory approval. The change request must be made
to the HRs supervisorand the supervisor will contact the hearing
scheduling unit supervisor.

The HR contacts the claimant(s) by telephone prior to the hearing to
confirm they are planning to attend the hearing at the arranged date, time
and location.

Postponing a Hearing. The FAB may grant a postponement of a hearing
when the claimant or his or her AR has a medical reason that prevents
attendance or when the death of the claimant’s parent, spouse or child
prevents attendance. The claimant or AR should provide at least a 24 hour
notice. The FAB will make every effort to accommodate timely requests
to postpone a hearing.

In such cases, a new hearing will be set for the next hearing trip. Hearing
scheduling unit supervisor approval is needed to postpone a hearing.

Failure to Attend. If a claimant does not attend the hearing at the
designated time and place, and makes no effort to contact the HR to
request a rescheduling based on one of the reasons outlined in paragraph
d(4) above, the claimant will not be allowed to reschedule his or her
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hearing. In such instances, the claimant will be considered to have
withdrawn the hearing request, and a review of the written record will be
undertaken. If new evidence or argument accompanied the objection, it
will be reviewed in the review of the written record.

(6) Cancellation of Hearing. If upon review, the HR determines that an.etror
or other deficiency in the RD or in the initial case adjudication pfecludes
the need for a hearing, and the FAB supervisor agrees, the HR will notify
the claimant that the hearing will not be scheduled and a Remand Order
will be prepared.

When a hearing is canceled for any reason, the FAB acknowledges the
cancellation in writing and gives the claimant 10.days from the date of the
acknowledgement to submit additional evidence. The FAB representative
then conducts a review of the written record.

(7) Resumption of FAB review after claim withdrawal. A claimant may
choose to withdraw a claim prior'to the issuance of a final decision. If
FAB had scheduled a hearing, a withdrawal of the claim will also
constitute a withdrawal of the request for a hearing. Under this
circumstance, should the claimant seek tofesume adjudication of the
claim, a hearing will not occur and instead the FAB will undertake a
review of the written.record at the conclusion of any balance of the 60 day
period remaining for the claimantto submit evidence for consideration. If
the claimantid not file an objection prior to a withdrawal of a claim, and
the claimant later seeks to resume adjudication of the claim, the claimant
retainstheir right to object and/or request a hearing for any remaining
balance of the 60-day.period for filing objections that existed prior to the
claim withdrawal.

Review of Case File. Prior to the hearing, the HR reviews the evidence of record,
as well as‘any additional evidence or materials submitted by the claimant, and
conducts whatever additional investigation is deemed necessary to prepare for the
proceedings. If the additional evidence received establishes compensability or the
need for further development and the FAB supervisor agrees, the HR will notify
the claimant and/or AR that the claim will be remanded and the hearing will be
canceled. If the evidence is sufficient to warrant reversal in favor of the claimant,
FAB may issue a reversal.

Multiple RDs. Since more than one RD can be issued prior to a hearing and
additional objections and hearing requests may result, measures are needed to
streamline the hearing process.

If more than one RD is pending a FD, the HR contacts each objecting claimant
and advises that all objections, not just those pertaining to the RD that is the
subject of the hearing request, may be discussed during the hearing. The
claimant(s) will be encouraged to bring relevant evidence, even if it concerns a
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RD for which a timely objection was not filed. All telephonic contact prior to the
hearing is documented in ECS.

(1)

)

Hearing Requests on Multiple RDs Pending a FD. When additional timely
hearing requests are submitted based on other recommended denials prior
to the date of the previously scheduled hearing, the HR contacts the
requesting party to advise that all objections will be considered so that one
hearing may serve to accept evidence and testimony on several different
RDs. This process is designed to avoid multiple hearings,

The HR notes the conversation with the claimant in ECS, confirming that
the claimant was advised that all outstanding objections,will be considered
at the hearing. The HR updates ECS for each RD.and each claimant
requesting the hearing.

Separate hearing request acknowledgments and hearing notices are not
required. The HR must be prepared to entertain ebjections about all RDs
issued up to the date of the hearing and will take testimony and evidence
on all outstanding objections. Eachi\RD 1n question is considered in a
single FAB decision once the FAB hearing process is concluded.

Hearing Request on One RDyRequest for Review of the Written Record
on Another. If a claimant has requested a hearing on one outstanding RD
and a review of'the written recordon another, the HR allows the claimant
to present evidence about the objections which are not the subject of the
hearing, so long.as?dFAB has not issued a FD on the review of the written
recordaequest. [If FAB has issued a FD on the request for review of the
written record, see paragraph (4) below.]

(a) The objections and evidence are considered at the hearing and
addressed in the post-hearing FAB decision. No review of the
written record decision is issued. ECS must be updated to reflect a
Request for a Hearing, rather than a Request for a Review of the
Written Record.

(b) In cases with multiple claimants when one claimant requests a
review of the written record and another requests a hearing, no
decision is issued to either claimant until the hearing process is
complete. FAB may contact the claimant who requested a review
of the written record and ask if he or she would like to address
objections to the RD for which a review of the written record was
requested at the time of the hearing on the other RD. If he or she
agrees, the Review of the Written Record is changed to a hearing
in ECS. If he or she declines, his or her objections will be
reviewed as part of the hearing decision. Coding in ECS must be
updated to reflect a Request for a Hearing rather than a Request for
a Review of the Written Record and a note should be added to ECS
explaining this action. All claimants, whether they request a
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hearing or not, are served with notice of the hearing and are
afforded the opportunity to be present at the hearing and
participate. The request for Review of the Written Record
objections and the objections discussed at the hearing will be
addressed in one FD.

Hearing Request on One RD, No Objection Filed on Another. While
awaiting a hearing on one RD, the FAB may issue a FD on another RD if
the 60-day period for objecting has passed without objection fromithe
claimant. However, if at the time of a hearing, there is one or more
pending RDs, the claimant may offer testimony or evidence in response to
any of the pending decisions, even if outside of the 60-dayperiod inswhich
to object. The FAB HR must subsequently addsess.such testimony or
evidence to determine whether a FD or Remand Order.is appropriate.

Hearing Request on One RD, FD Issued on Another. A claimant may
request a hearing on one RD and a réconsideration ofa previously issued
FD within 30 days of its issuance.

(a) If a FD has been issuediand a hearings held regarding an
outstanding RD within the 30 day.post-decision reconsideration
period, the HR reviews any new evidence related to the previously
issued FD as.a request for reconsideration. Reconsideration
requests‘cannot be assigned to a FAB representative who has had
priordnvolvement with the claim. If the FD was issued by the HR
present at the hearing, the reconsideration request should be
assigned to another FAB representative. A decision on the
recons$ideration should be issued separately from the hearing
decision.

(b) If'the claimant presents evidence or argument pertaining to a FD at
the hearing and the hearing date is outside of the 30 day post-
decision reconsideration period, the evidence is referred to the DD
with jurisdiction over the case file for reopening consideration.

8. Conduct of'the Hearing. The hearing is an informal proceeding and the HR is not bound

by:common law or statutory rules of evidence or by technical or formal rules of procedure.
Generally, the'hearing is scheduled to last one hour, but the HR should not specifically limit the
hearing to.one hour and should never tell a claimant that he or she is limited to one hour. Also,
the HR must bring a tape recorder to the hearing in case a court reporter is not present. The HR
must ensure that the court reporter is using required back-up recorders.

a.
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Convening. At the scheduled time and place, the HR will meet with the court
reporter, the claimant, and any AR.

(1)

If any other individual(s) is in attendance, the HR will request the identity
of this individual(s) and have the claimant(s) sign a “Waiver of Right to
Confidentiality” (See Exhibit 25-5) before convening the hearing. The
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claimant(s) sign a separate waiver (see Exhibit 25-6) if he or she requests
that a member of the media be present.

(2) If there are multiple claimants present, each is required to sign a waiver of
confidentiality.

3) At the start of the hearing, the HR indicates to the court reporterthat he or
she wishes to open the record of the hearing. He or she will note the date
and time, identify all persons present by name, and enter asbriefnarrative
into the record describing the events leading to the hearing, including the
specific objection(s) raised by the claimant. If no specific objections have
been raised, the HR should indicate this.

For hearings addressing NIOSH Dose Reconstruction issues, the HR strictly followsthe hearing
script shown as Exhibit 25-7. The HR advises participants that he or she can discuss issues of a
factual nature about the information provided to NIOSH and.the application of methodology (see
example below), but is not permitted to consider in the FD‘objections to.theimethodology
employed by NIOSH in preparing the dose reconstruction report.

APPLICATION OF METHODOLOGY

A claimant may present argument to the FAB that NIOSH made an error in the application of
methodology such as applying the radiatien.dose estimate methods to his or her individual
circumstances, or that NIOSH did notaddress a specificidncident discussed in the phone
interview.

Another application issue might involve the use of “worst case” approach (which is a NIOSH
method). The applicationaspect of this issue might be whether the “worst case” selected was the
worst case (e.g., there were 20 more people working there that were not monitored and the worst
case was based only.emnmonitored individuals).

Example of Application.of Methodology. The objection alleges that NIOSH did not properly
consider the) proximity to the source.” The NIOSH exposure matrix considers that the worker
was one foot away from uranium billets/rods for six hours and one meter away for four hours.
NIOSH considers this to adequately account for times when the worker would touch the uranium
rods/billets, since there would also be times when the worker was at a much greater distance.
This exposure matrix is drawn as the example of highest possible exposure, as no individual
exposure records are available. The objection indicates that the worker handled the uranium
metal more often than NIOSH allowed in the exposure matrix. This is a challenge to the
application of the dose reconstruction methodology and can be addressed as part of the hearing
process:

METHODOLOGY

20 CFR 30.318(b) provides that the "methodology" NIOSH uses in making radiation dose
estimates is binding on the FAB. The "methodology” NIOSH uses is the way NIOSH performs
the dose reconstruction, which is addressed in the statute and 42 CFR Part 82. “Methodology"
is dictated by sections 7384n(c) and (d) of the statute. For example, those methods must be

Version 4.2 277 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 25 -FAB Review Process

based on the radiation dose received by the employee (or a group of employees performing
similar work) and the upper 99 percent confidence interval of the probability of causation in the
radioepidemiological tables published under the Orphan Drug Act. The Act also requires
NIOSH to consider the type of cancer, past health-related activities (such as smoking), and
information on the risk of developing a radiation-related cancer from workplace exposure.

The "methods" of dose reconstruction are set out in 42 CFR Part 82 and include: analyzing
specific characteristics of the monitoring procedures in a given work setting, identifying events
or processes that were unmonitored, identifying the types and quantities of radioactive materials
involved; evaluating production processes and safety procedures; applying certain assumptions.
that err reasonably on the side of overestimating exposures while achieving efficiency; and using
current models for calculating internal dose published by the International Commission on
Radiological Protection (ICRP). The NIOSH “efficiency’ process of using overestimates and
underestimates in dose reconstruction is another example of a methodology. \t is these

"methods" that cannot be addressed by FAB. Any questions related to the content of NIOSH-
IREP software are also related to methodology, whereas questions related to the Department of
Labor’s probability of causation calculation (which relieston NIOSH-IREP software) can be
considered.

Example of Objections to Methodology. The radiation dose to the claimant’s gall bladder was
calculated using the highest recorded doses from other co-workers at the facility as the basis for
the claimant’s dose estimate. This was noted in.thetext of the dose reconstruction report as
being “the highest reasonably possible radiation dose.” No uncertainty values were assigned to
the claimant’s estimate because it was'considered that the claimant’s “dose was no higher than
this estimate.”

b. Testimony and Evidence. The HR will administer an oath to each person giving
testimony. «The HR.should'make clear at the outset that he or she cannot receive
testimony from participants who are not under oath. If a witness arrives late, he
or sheimust be sworn indbefore testifying. An attorney must not be sworn in since
he©or she simply presénts arguments, objections or evidence but not testimony.

(1) A court reporter shall record oral testimony and place it into the record. A
court reporter may use only audio (not video) equipment. Moreover,
neither the claimant(s), any AR nor anyone else present at the hearing may
bring audio or video equipment to obtain an independent record of the
hearing.

(2) Any evidence or testimony a claimant wishes to enter into the record is
entered, even if it pertains to a RD that was previously issued and the 60-
day post-decision timeframe to object has expired. The HR will accept all
testimony and evidence presented at the hearing.

3) During the claimant’s testimony, the HR should note any additional
questions or areas for exploration and make appropriate inquiries. The
claimant can raise additional objections at this time. The HR should ask
questions or request the claimant to elaborate so the objections are clearly
understood.
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(4) Each exhibit is marked separately and identified on the record by name
and number with a brief description of its content. The HR will state on
the record that the exhibit is being entered into the evidence of record.

(%) During the testimony the HR states whether there is a need to interrupt
testimony and go off the record. When it is time to return on the record,
the HR indicates this and, once back on record, provides a brief.
description of why it was necessary to go off the record. Time and issues
discussed off the record should be kept to a minimum.

The HR is responsible for maintaining order during the hearing: The HR
should keep testimony on point. Should any of the hearing attendees
cause a disruption or unreasonable delay in the proceedings, the HR will
warn the disruptive attendee and terminate the hearingif the warning goes
unheeded.

(6) The HR spells unfamiliar words or names to help,the court reporter
maintain an accurate record of the hearing.

Conclusion. When all testimony has been given andaall the exhibits marked and
clarifications made, the HR explains that the record will remain open 30 days
after the date of the hearing to permitithe submission of additional written
evidence or argument on _the issue(s) in question.

The HR also advises'that the/claimant will receive a copy of the transcript and
will have 20 days from the'date of mailing to request changes in writing to the
record. The HR then closes the proceedings by noting the time and date.

0. Post-Hearing Actions. After the hearing, the HR obtains a copy of the transcript from the

reporting service. FABmmust timely send the claimant a copy of the hearing transcript.

A cover letter accompanies the transcript, reminding the claimant that he or she has 20 days from
the date of the letter.to comment on the accuracy of the transcript in writing. The claimant is
also advised that the record will remain open 30 days from the hearing date for the submission of
additional evidence.

Version 4.2

Collecting Comments and Additional Evidence. The HR keeps the hearing record
open for 30 calendar days after the hearing. At his or her discretion, the HR may
choose to grant the claimant an extension for the submission of new evidence.
However, the HR may only grant one extension not to exceed another 30 calendar
days.

(1) If the claimant submits additional evidence within 30 days after the date of
the hearing, or comments on the transcript, the HR will enter such
evidence into the record and weigh it when issuing the decision.

(2) If the claimant does not submit additional evidence within 30 days after
the date of the hearing, and does not comment on the transcript, the HR
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reaches a decision based on examination of the evidence of record.
However, the HR must consider all evidence submitted, even if it arrives
after the 30 day period, prior to issuing a FD.

FD. After examining the documents associated with the hearing, the HR
independently assesses the evidence, analyzes the conclusions of the RD for
appropriate application of law, regulations and procedures, and evaluates the
objections. If a determination can be made without further development, the HR
issues a FD.

Disposition of Case File. Once the HR issues the FD, the case file is‘returned to
the DO that issued the contested decision, unless additional FAB réview is needed
on an outstanding RD.

10. Receipt of New Claim or New Medical Evidence. If thedDO receives new medical

evidence or a new claim while the case file is at FAB, the DO promptly transfers the documents
to the FAB office where the case file is located.

Version 4.2

New Medical Evidence Received. If FAB has'the casedfile, receives new medical
evidence, and has not issued the ED; the CE or HR reviews the new medical
evidence and determines if the ¢vidence pertainsto a claimed condition or to a
new, as-yet-unclaimed condition.

(1)

2)

New Medical Evidence Pertaining'to Claimed Condition. If the evidence
pertains to apreviously claimed condition and the RD recommends denial
of benefits based on msufficient evidence relating to that condition, FAB
has the‘discretion to determine if the new evidence, when reasonably
considered with the totality of the evidence, is likely to support a reversal
of the RDin favor of the claimant.

() If FAB concludes that the new medical evidence of the claimed
condition supports a reversal of the RD to deny the condition, and
no further development is needed, FAB reverses the decision in
favor of the claimant and accepts the claim.

(b) If FAB concludes that the new medical evidence does not support
a reversal of the RD to deny, FAB upholds the denial.

(©) If FAB concludes that the new medical evidence does not support
a reversal of the RD, but that further development is needed, FAB
remands the case to the DO.

New Medical Evidence of an Unclaimed Condition. If new evidence is of
a condition that has not yet been claimed, FAB notifies the responsible
DO CE who issues a letter to the claimant addressing receipt of the new
evidence and explaining the ability to file a new claim form. FAB then
proceeds with its review of the case and issues the FD on the claimed
conditions.
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b. New Claim Filed. If FAB has the case file, receives a new claim from a current
claimant, and has not issued the FD, the CE or HR reviews the new claim and
determines if any medical condition is being claimed for the first time.

If the conditions are determined to be duplicative, FAB acknowledges receipt of
the new claim in writing and advises that it will not lead to further development as
no new medical conditions were claimed. However, in certain instances, a
subsequent claim for a condition such as skin cancer may lead to theqieed for
further development.

In the event the claim is for a condition which has not previeusly been claimed,
the FAB notifies the responsible DO CE to add a new claim or.a néw medical
condition to an existing claim and to develop the claim.if necessary.

(1) New Condition Claimed, Case in Posturedor Denial. [fa claim for a new
medical condition is filed while the case is at EAB for denial of benefits,
FAB has the discretion to determing’if the new claimed condition, when
considered with the totality of the evidence, is likely to lead to acceptance
of benefits for the condition presently before FAB.

(a) If FAB determings that coverage is‘likely, FAB remands the case
to the DO without issuing a FD.

(b) If FAB determines that.coverage is not likely, the issue is
forwarded to the DO for development. FAB then issues a FD on
the matter adjudicated in the RD and notes in the opening of the
FD that the development of the new claim is pending by the DO.

(2) New Condition Claimed, Case in Posture for Acceptance. If a claim for a
new medical condition is filed while the case is at FAB for a review of a
RD awardingbenefits, the case is forwarded to the responsible DO CE to
acknowledge receipt of the new claim and to advise that the DO will
develop the newly claimed condition. FAB then proceeds to issue a FD on
the conditions adjudicated in the RD.

3) New Claimant. In multi-claimant cases, if a new claim is received while
the case is at FAB, and the claimant had not previously filed a claim, FAB
remands the case to the DO for development of the new claim.

1. One Year Requirement. To prevent undue delays in adjudication, 20 C.F.R. § 30.316(c)
imposes a one-year limit on the amount of time a RD can be pending at the FAB before it
automatically becomes a FD. Once the one year time frame has elapsed, there is essentially a
regulatory/administrative FD. FAB CEs and HRs must ensure that a FD is issued prior to the
expiration of a one-year deadline. FAB managers ensure that cases are assigned or re-assigned
so as to prevent the expiration of a one-year deadline.

a. No Objection or Hearing Request Filed. If the claimant did not object to the RD
and did not request a hearing, and the RD has been pending at FAB for more than
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one year from the last date on which the claimant was allowed to file an objection
or request a hearing, the RD becomes final on the one-year anniversary of that
date. This would be 425 days [60 days to object + 365 days (one year)] after the
RD date.

b. Objection or Hearing Request Filed. A RD awaiting either a hearing or a review
of the written record at the FAB will automatically become a FD on thene-year
anniversary of the date the objection or request for a hearing was received in the
FAB (as indicated by the date stamp).

c. DEEOIC Director Reopened the Claim. A RD awaiting a ED following an order
by the DEEOIC Director reopening the claim for a new FD shall bé considered a
FD on the one-year anniversary of the date of the Director’s reopening order.

d. One-Year Event Occurs. If the one-year time limit has expired, the RD
automatically becomes a FD, and the case shall be transferred to the FAB-NO for
review.

The FAB CE/HR ensures the case file is sent to the FAB-NO to the attention of
the FAB Operations Specialist. Aqmeémo from the district FAB Manager, through
the FAB Chief, dated and signed by the FAB Chief, to the Director must be
included with the case file. The FABOperations Specialist ensures that the case
file is sent to the NO to the.attention of the Office of the Director. The memo
requests that the regulatory/administrative FD (based on the one-year rule) be
vacated so a formalFD can be issued.

Once the casedfile is received in the NO, an assessment will be undertaken to
determine whether it'is necessary to vacate the regulatory/administrative FD. The
Director may,choose to allow an administratively finalized decision to stand and
not issuera Director’s Order. However, if a Director’s Order is deemed necessary,
it will specify whether the case file needs to be returned to FAB for a FD or to the
DO for anew RD based on the evidence of record. Once the file is received back
in the FAB or DO, the DO or FAB proceeds as instructed by the Director’s Order.

e. Jurisdiction. Upon expiration of the one-year time period described above, FAB
has no jurisdiction to remand the case for further development or to take any
action other than that described above.

12. Decisions Returned by Postal Service. In those instances where a case file is at the FAB
for review of a RD, and the Postal Service returns a RD sent to a claimant as undeliverable, the
assigned FAB CE or HR should ascertain whether a simple mailing mistake (e.g., typographical
error, unprocessed address change request) occurred that is easily rectified, or whether the
claimant’s mailing address is no longer valid. If there was an administrative error on the part of
the DO in mailing a recommended decision, FAB must coordinate with the DO to have it reissue
the decision to all claimants with an effective date that corresponds with the new mailing date.
Should the FAB CE or HR determine that the claimant’s mailing address is not valid, he or she
evaluates the case evidence to identify any information that could help locate the claimant. The
investigation should include making a reasonable effort to obtain new information that may
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assist in identifying the claimant’s valid mailing address. For example, the FAB should request a
forwarding address from the Post Office closest to the claimant’s last known address. See
Exhibit 25-8. Once FAB has undertaken development, but is unable to obtain the claimant’s
current address, it places a memorandum in the file listing the actions taken to locate the
claimant. It then administratively closes the effected claim. In a single claimant case, FAB
returns the file to the jurisdictional office responsible for case management. For a multiple
claimant case, FAB must proceed to finalize the recommendation to any remaining claimants for
which a valid mailing address exists. FAB is to reference the administrative closure/of any claim
with an invalid mailing address. For compensable claims, FAB must also explain,that the
allocation of any payable compensation to a claimant for which the FAB does#ot have avalid
address is held in abeyance until the claimant provides written confirmation'of his or her correct
mailing address.

a. In the event the DO obtains information on the claimant’s current address after
FAB administratively closes the claim, the assigned CE must ensure that the
claimant submits a written notice of his or herraddress,change (See Exhibit 25-9).
Once received, the CE resumes development of the claim.

(1) In a claim with a single claimant, the CE notifies the claimant in writing
that the claimant did not provide proper notification of an address change,
and that for this reason, FAB administratively closed its review of a
pending recommended decision. The CE explains that action on the
claimant’s file is resuming based on/the status of the claim at the time of
administrative elosure. The CE is'to reissue the previously undeliverable
recommended decision. The CE then forwards the claim to FAB, for it to
proceed with finalization of the recommended decision.

(2) Fora claim with multiple claimants, if resumption of development occurs
on aniineligible claimant, the CE is to issue a new recommendation to the
claimant denying his or her claim. However, in the circumstance where
resumption.of development occurs involving a claimant who is eligible for
compensation benefit, it is necessary to first reopen all claims to allow for
a newly issued recommendation that comprehensively addresses the
entitlement for all claimants with an interest in the claim.

b. FD Returned by Postal Service. If the FAB has issued a FD and the Postal
Services returns it as undeliverable, the responsible FAB staff person is to
ascertain the correct mailing address for the effected claimant. In such instances,
the DO is to transfer the case back to FAB so that the responsible FAB staff may
complete these actions. If the assigned FAB staff person obtains written
confirmation of a new address from the claimant, he or she is to mail a copy of the
FD to the claimant’s new address. In the event that the assigned staff person is
unable to obtain a written confirmation of a new address, he or she is to refer the
claim to the appropriate DO contact to initiate an administrative reopening. The
assigned DO staff will draft a Director’s Order for the file explaining that the
mailing address of the claimant is invalid, attempts to obtain a valid address were
unsuccessful, and that a reopening is necessary to allow for an administrative
closure. In a multiple claimant situation, reopening and administrative closure
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will apply only to those claims where the DO cannot confirm an address.
However, later, if the DO receives written confirmation of a valid address on an

administratively closed claim, it may then become necessary to reopen the other
claims to permit for a reissuance of a unified FD.

<
©
&
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CHAPTER 26 — FAB DECISIONS

1. Purpose and Scope. The Act and its implementing regulations provide for administrative
review of all RDs. This Chapter describes the process by which the FAB performs that review
and issues a FD or Remand Order on claims filed pursuant to the EEOICPA. This chapter also
describes the FAB process following a claimant’s request for reconsideration of a FD.

2. FDs. The FAB CE/HR reviews all evidence of record and the RD. Based upon that
review, the FAB CE/HR issues an independent written decision addressing the appropriateness
of the RD outcome. A FD of FAB may accept the findings presented in the RD, whether the RD
awards or denies benefits, or reverse the RD if it denies the claim and the EAB CE/HR
determines that the claim should be accepted. If FAB disagrees with the outcome of the RD, but
there is insufficient basis to warrant a reversal, it issues a separate type-of . decision called a
Remand Order. Guidance relating to the issuance of Remand Ordets comes later inithe chapter.
As part of the content of a FD, the FAB CE/HR makes findings©f fact and conclusions of law
that support his or her position.

There are several types of FDs:

a. Acceptances. When FAB receivesia RD accepting aclaim for benefits, the
assigned CE/HR evaluates the evidence, and the written content of the RD to
validate that the RD outcome is appropriate given the circumstances of the claim.
In particular, the assigned FAB CE/HR is to determine whether the conclusion
described in the RD isbased on the propet application of EEOICPA legal,
regulatory, or procedural standards to the facts of the case. Once the FAB CE/HR
has determined the RD to accept was decided properly, he or she is to prepare a
FD listing thefindings of fact and conclusions of law that permit the final
approval of the claim:

(1) If the DO issued@ RD accepting the claim in full and independent review
by EAB concludes the acceptance is correct, FAB issues the FD awarding
benefits in full.

) If the DO has issued a RD accepting one or more claim element(s) while
denying and/or deferring other elements, the FAB issues the FD on the
accepted portion of the claim as soon as possible to expedite the
claimant’s receipt of benefits. The FAB does not wait to issue the FD
until the elements under development at the DO, or under contention due
to denial, are decided.

b. Denials. When FAB receives a RD in which the DO denies the claim in full or in
part, FAB reviews the RD and independently reviews the case to ensure that
appropriate development has occurred, the case has been adjudicated consistent
with the law, regulations, policies and procedures and that the assessment of
evidence has been interpreted reasonably to allow for a negative outcome.
Provided no technical or procedural errors exist, FAB issues a FD to deny the
claim.
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If the RD denies one claim element and defers another claim element pending
further development, the assigned DO CE continues to develop the claim element
that is not before the FAB.

(1) For non-contested denials, absent any technical or procedural error, the
FAB issues a FD accepting the RD findings and denying the claim for
benefits in cases where no timely objection is filed or a waiver is'received:

(2) For contested denials, the FAB considers the timely filed written oebjection
by either conducting a hearing, if requested, or a reviewof the written
record before a FD is issued, as appropriate.

Decisions Issued in Response to an Objection. After considering a timely filed
written objection by conducting a hearing that has béen requested oryin those
cases in which no hearing has been requested, byreviewing the written record,
FAB issues a decision based upon its review of the récord, consideration of the
objections, and any new evidence. The FAB can issu¢ @FD,@a remand order
returning the case file to the DO for further development or some other action, or
a FD reversing a RD denying benefits.

Remand orders and FD reversals are discussed below and can be issued on both
contested and non-contested claims.

(1) A review of the‘written record (RWR) is performed after a claimant has
objected to the findings of a RD without requesting an oral hearing. The
FAB will.review. the written record, the claimant’s objection, and any
additional evidence submitted to determine whether the RD findings can
be adopted, réversed to accept the claim or remanded for further
development. The FAB CE/HR must review all objections raised in the
RWR objectiondetter and respond to each objection clearly and
comprehensively. Once this review is complete, the FAB issues a
decision based on its independent review.

) If the FAB conducts a hearing and satisfies all of the requirements of the
hearing process (see Chapter 25, FAB Review Process), a decision is
issued. While the HR may entertain objections raised from several RDs at
the hearing itself, one FAB decision will be issued that addresses each
contested RD after the resolution of the entire hearing process.

3) In the decision following a hearing, the HR outlines the facts of the case,
lists and comprehensively addresses all of the objection(s)(whether raised
in the hearing request letter, subsequent letters, hearing testimony, or
hearing exhibits) and thoroughly discusses the findings and/or conclusions
of the FAB.

Reversal. A reversal is a FD issued when the evidence shows that either the RD
denied benefits in error or new and compelling evidence warrants overturning a
RD denial and accepting a claim for benefits.
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If there is evidence in the case that warrants a reversal, the FAB CE/HR reverses
the decision with approval from the FAB Chief and issues a decision to the
claimant without delay. If the claimant submits additional evidence, the FAB
CE/HR reviews such evidence and determines whether it is sufficient to accept
the case. Ifit is sufficient, and there are no outstanding development issues (such
as SWC/Tort information), the FAB CE/HR may reverse the decision
immediately and accept the case. If the evidence is sufficient to warrant further
development, FAB remands the case.

(1) A reversal can be issued when a case is denied in full orfin part. In partial
denials, the FAB may reverse to accept if the portion‘of the claim denied
by the RD is found to be in posture for acceptance, a DO error is
identified, or new evidence is received that warrants a reversal.

(2) A decision reversing the RD is used only#where a denial is reversed to
accept benefits. The FAB may not issue a reversal to deny benefits. The
rationale for reversals must be clearly stated in the body of the decision
and forwarded with the case file.to the FAB Chief for review and
approval. A reversal cannot be issuedwithout such approval.

3) When considering a reversal, FAB must be mindful of tort offset/SWC
coordination and determine whether anyone received a settlement that
might reduce the EEOICPA benefit.

3. Preparation of FDs. As with RDs, multiple FAB decisions are possible on one case.
Given the requirement that any RD i which the DO decides the eligibility of any one claimant
to receive benefits must include all claimants’ party to the decision, a FD cannot be issued
deciding any one claimant’s eligibility to receive benefits without including all claimants with an
interest in the claim as party to the decision. Accordingly, it is the responsibility of the FAB to
remand any RD whiehidoes not comply with these procedures and instruct the DO to issue a new
RD to address theeligibility of each/party to the claim. This may require the reopening of
certain claims, €xcept incertain limited circumstances (see Chapter 27 — Reopening Process).

FAB decisions are plainly written and provide the claimant with a descriptive explanation
regarding the basis for the outcome. This ensures that the decision-making process is
transparent. The FAB clearly identifies the Part of the Act under which benefits are awarded or
denied so that the ¢laimant clearly understands the decision. They include statutory/regulatory
language in ther¢onclusions of law when outlining the benefits being awarded or denied.

a. Three Components. The FAB representative must prepare three components
before issuing a FD (a sample of a complete FD is shown as Exhibit 26-1):

(1) A cover letter explaining that a FD has been reached. The cover letter must
clearly identify what is being accepted, denied and/or deferred, and under
what Part of the Act. This letter provides general information about the FD
process and the administrative review available to the claimant.
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(2) The FD. The FD contains a Notice of Final Decision (Introduction),
Statement of the Case, Findings of Fact and Conclusions of Law.

3) Certificates of Service certify that each listed claimant and his or her AR
was mailed a copy of the FD and the date it was placed in the U.S. mail.
A separate certificate of service is created for each claimant, but a
claimant and his or her AR may appear on the same certificate of service,

An acceptance may include two other components: (1) a medical.benefits letter
explaining entitlement to medical benefits for an accepted condition (Exhibit 26-
2); and/or (2) an Acceptance of Payment form (EN-20), which 1s required before
payment can be issued.

Formatting and Content, FD for Acceptances, Contested Deeisions, Dénials, and
Reversals. Where a FD is prepared for an acceptance, contested decision, denial
or reversal, it must contain the following sections in the following sequence:

(1) Notice of Final Decision (Introduction). /This portion of a FD succinctly
summarizes what benefit entitlement is being aceepted, denied or deferred.
Distinction is made between'benefits addresséd under Part B vs. Part E.

(2) Statement of the Case. This section sets out the case history, relevant to
the issue for determination, up to the point of the issuance of the FD,
including FAB actions\and other pértinent information in a clear, concise
narrative. No'analysis of the facts or law and no citations should appear in
this section.

3) Findings of Eact. This section is a recitation of all facts needed to reach
theé conclusions of law and the ultimate decision rendered by the FAB.
The findings of fact are the most significant findings from the Statement
of'the Case that are needed to support the FD ruling. Each finding is
numbered sequentially. The findings should draw conclusions from the
evidence of record, and must not simply recite the statement of the case.

4) Objections. This section contains a summary of any timely objection
brought up by the claimant or AR in connection with the RD(s) before
FAB, as well as FAB’s response to these objections. The summary should
mention all timely objections in a clear and orderly manner, but the
summary does not need to be numbered and it may combine similar
objections. All summarized objections must be responded to, with a
discussion of FAB’s analysis of the objections in respect to entitlement
requirements and an explanation of whether the objections have an impact
on the adjudication of the claim. In most situations, to fully respond to the
objections, the Objections section will need to make reference to the Act,
regulations, or procedures. Therefore, citations are necessary and
appropriate in this section.
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(a)

Objections to NIOSH Dose Reconstruction Decisions. Detailed
procedures for assessment of objections to the NIOSH process are
found in Chapter 25, FAB Review Process.

(1)

(i)

(iii)

Factual objections in FD. If the claimant submits a factual
objection and the factual findings reported to NIOSH.are
supported by the evidence of record, the FAB CE/HR
addresses the objections in the FD. No referral to the
DEEOIC HP is necessary. If the factual findings reported
to NIOSH do not appear to be supportedby the evidence of
record the FAB CE/HR refers the case to the HP for
review. If the HP determines that a rework.of the dose
reconstruction is not necessary, the.;FAB CE/HR addresses
the objection in the FD by outlining the findings of the HP.
However, if the HP determines that a rework of the dose
reconstruction is necessary, the. FAB CE/HR remands the
case to the DO.

Technical Objections. in'FD. A technical objection
involving eithermethodology.or application must be
referred to the DEEOIC HP. If the DEEOIC HP deems
none of the technical objections plausible, the FAB CE/HR
incorporates the findings on these technical issues into the
ED.

However, ifthe DEEOIC HP determines that there is
substantial factual evidence that NIOSH had not previously
considered and/or that NIOSH should consider an issue
relating to application of methodology, he or she notifies
the FAB CE/HR, who then remands the case, after
supervisory approval, to the DO with instructions to refer
the case back to NIOSH. In most cases, NIOSH will
perform a new dose reconstruction based on circumstances
of the remand.

Objections to Methodology in FD. When an objection is
directed at NIOSH’s methodology, the FAB CE/HR states
in the decision that the objection cannot be addressed based
on 20 CFR § 30.318(b) (methodology that NIOSH uses in
arriving at reasonable estimates of radiation doses is
binding on the FAB). The FAB CE/HR makes this
statement only if so advised by the DEEOIC HP.
Objections related to the content of NIOSH-IREP software
are also related to methodology. However, the calculation
of the probability of causation using the IREP software is
the responsibility of the DEEOIC; therefore, FAB must
address these objections in the FD.
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(%) Conclusions of Law. This section contains the statutory and regulatory
analysis used by the FAB reviewer to support his or her decision,
referencing the findings of facts that support the conclusions of law. This
section must be well-reasoned and provide appropriate legal citations. It
should not, however, consist of a list of statutory and regulatory references
without any explanation. This section also discusses any objection raised
by the claimant in writing or through an oral hearing and includes FAB’s
response to the objection based on FAB’s analysis of the obje¢tions and
evidence of file. Finally, an overall legal conclusion supperting the
decision must be reached. The conclusions of law mustspecifically
identify whether or not benefits are being awarded or'denied and under
which Part of the Act.

c. Return of FD by Postal Service. Should FAB receive a returned FD, the FAB
CE/HR will attempt to obtain the new or updatediaddress for the claimant and re-
mail the decision. More details regarding the-handling of a returned FD are
outlined in Chapter 25, FAB Review Process.

4. Remand Orders. If the FAB determines that the ¢claimi(s) addressed in the RD are not in
posture for FD, 20 C.F.R. § 30.317 gives FAB therauthority to retusn cases to the DO without
issuing a FD. A Remand Order is a written directive to the DOissued in lieu of a FD.

A Remand Order is written in narrative format to the claimant(s), but does not contain the
normal sections of a FD (Statement of Case, Findings.of Fact, and Conclusions of Law).

However, where objections have been filed or a hearing has been held, the remand order should
discuss and respond to the objections raised.

A Remand Order may instruct the DO to_ perform further development, address an error or other
deficiency containeddmra RD, address niew evidence or a new claim received prior to the
issuance of the FD, or address a change in the law, regulations, policies or procedures. A
Remand Order€an be warranted at any point during a review of the written record, before or
after a hearing, or during the review of a RD.

FAB is to use reasonable discretion when assessing a case for remand. If the RD provides sound
reasoning and thorough discussion of how it reached its conclusions and does not include
material factual errors or erroneous application of law, the FAB must respect the DOs
adjudicatory function. If FAB can make a reasonable determination that the outcome of the case
would not .be materially affected regardless of further development, FAB should exercise its
discretion and not issue a Remand Order

Should the FAB find a technical, procedural, or some other error requiring a remand order, the
FAB returns the case file to the DO with specific instructions in the remand order as to how to
proceed further. Remand orders are largely issued in instances where further development is
required at the DO level. FAB does not issue a remand order where FAB personnel can conduct
minor development to resolve the issue at hand.
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Change in Law, Regulations or Policies. If FAB determines that a RD outcome is
erroneous in light of a recent change in the law, regulations, or policy, FAB may
remand the case. When this occurs, the Remand Order is to include specific
narrative content explaining the basis for returning the case to the DO. For
example, newly designated SEC class, changes to the DOE facility or AWE
facility coverage, date or facility changes to the list of residually contaminated
sites, modified program information on toxic substance or occupationaldealth
effects data or other regulatory or policy changes that could affect the claim
outcome.

Erroneous Application of Law, Regulations, Policies or Procedures. Af FAB
determines that the recommended determination in the RD resulted from a
misapplication of the law, regulations, policies or procedures, FAB may.femand
the case. The Remand Order identifies the misappli€ation of law, regulations,
policies or procedures and describes how it effects the adjudication of the case.
To expedite a favorable decision, the FAB CE/HR can reverse the decision
without issuing a Remand Order, following'procedures set forth in subpart 2.d of
this chapter.

Receipt of New Medical Evidenceora New Claim for a Previously Unclaimed
Illness. If while the case is at EAB, new medical.€vidence or a new claim for a
new illness is received that is material to the recommended denial, FAB may
remand or reverse to accept:ithe claim, as applicable.

For example, if the RD denies a claim for CBD on the basis of a lack of medical
evidence and the claimantdater submits medical evidence establishing CBD, the
FAB may remand the claim or reverse the RD if all elements of the adjudicatory
process arecomplete:

If a claim for a new illness is received, the case will be remanded for development
of the newly claimeddllness if it will affect the outcome of the issue before the
FAB. If filing of the new claim will not affect the issue before the FAB, the FAB
canissue a FD and return the new claim to the DO for further development. If the
EAB is not immediately ready to issue the FD, then the FAB is to notify the DO
that.a new claim has been filed so that the assigned DO CE may create the new
claim and begin development while the case is at FAB.

Receipt of Other New Evidence. If FAB receives new evidence that was not a
part of the file when the RD was issued and that is material to the recommended
determination (such as employment evidence, survivorship evidence, or evidence
of a SWCl/tort suit); FAB may remand the case or reverse the RD if it is
advantageous to the claimant. The Remand Order will describe the new evidence
and its possible effect on the adjudication of the case.

Evidence Already in File. If the RD fails to properly address material evidence in
the file and the failure could have an effect on the adjudication of the claim, FAB
may remand the case. The Remand Order will describe the evidence and its
possible effect on the adjudication of the case. If advantageous to the claimant,
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and all adjudicatory issues are complete, FAB may reverse the RD and accept the
claim.

For example, if evidence in the file sufficiently supports a diagnosis of a claimed
cancer but the cancer was not included in the dose reconstruction, FAB may
remand the case for a re-work of the dose reconstruction.

Miscalculation of Tort Offset or SWC Coordination. If FAB determines that the
RD contains a finding of fact or conclusion of law that is based oma material
miscalculation of the offset arising from a tort lawsuit or SWC.€oordination; FAB
may remand the case.

(1) If a case is remanded for this reason, FAB includes.its calculation
worksheet in the file and a supplemental explanation of what FAB
considers the evidentiary basis for its calculation.

(2) If FAB determines that the miscalculation was relatively minor and was
not favorable to the claimant, FAB may exercise its discretion and issue a
FD which corrects the calculation in thé claimant’s favor, without a
remand.

Where a case is at FAB for review ofone claim element and a remand order is
issued on another claim element; the designated DO CE addresses the remand
order. If there are no outstanding issues-before FAB, the remand order and case
file is returned to the DO that issued the RD. FAB may also issue remand orders
in part, returning,one portion of the claim to the DO for further action and issuing
a FD on otherportions of the claim.

Format of Remand Order.. A Remand Order follows a narrative format and is
directedito the DO which 1ssued the RD. It includes a brief discussion of the
claim’s adjudicatory history when pertinent to the matter at hand, the basis for the
femand, any explanation and supplemental documentation required and an
explanation of the actions to be undertaken by the DO. A sample Remand Order
is shown in Exhibit 26-3.

Notification and Transfer of File. When a Remand Order is issued, FAB inserts
into'the case file a copy of the Remand Order, certificate of service, and any
supporting calculations or supplementary documentation. FAB sends a copy of
the Remand Order, certificate of service, and cover letter to the claimant and the
AR, if any.

(1) The cover letter explains the Remand Order and the DOs responsibility for
preparing a new RD after further development. Additionally, the cover
letter advises the claimant to which office the case file is being forwarded,
and provides the address and telephone number of that office. See Exhibit
26-3.
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(2) A certificate of service, which certifies the Remand Order was mailed on a
certain date, is also prepared for each individual recipient, attesting to the
date the remand order is sent, and is also included in Exhibit 26-3.

3) Upon issuance of a Remand Order, FAB transfers the case file to the DO
that issued the RD.

Challenging a Remand Order. No procedure allows a claimant to diréctly
challenge a Remand Order, but each DD has the authority to formally challenge a
FAB Remand Order with the DEEOIC Director if sufficient cause exists to do so:
In such instances, the DD prepares a memorandum to the Difector ofthe DEEOIC
outlining his or her concerns and the case file is transferred to the Office ofthe
Director for review.

5. Administrative Closure. If FAB determines that an individual claim requires

administrative closure, a Remand Order is not necessary. These situations include:

a.

Version 4.2

Claimant Withdraws Claim. If a claimant advises the DEEOIC that he or she
wishes to withdraw the claim, the FAB administratively,closes the claim and
drafts a memo to the file explaining'the reason. for thé closure. Additionally, the
FAB is to send a letter to the claimant advising him/her of the administrative
closure.

Claimant Dies. If the elaimant dies after-the issuance of a RD but prior to
issuance of the FD, the decedent’s claim is administratively closed by the FAB.
In the case of a single ¢laimant, the FAB returns the claim to the DO to pursue
survivor claims. In situations involving multiple claimants, the case is remanded
to the DO for the isstance of a new RD which reallocates benefits. However, if
the RD is recommending denial of all claims, the FAB may issue a FD to the
remaining survivors, denoting the administrative closure of the decedent’s claim.

ClaimantCannot be Located. When a RD is returned by the Postal Service and a
current‘address for the claimant cannot be obtained by the Co-Located Unit within
areasonable period of time, the FAB administratively closes the claim and returns
the case file to the DO. In situations involving multiple claimants, the FAB issues
a FD to the remaining survivors, denoting the administrative closure of the
claimant whose address could not be determined, and outlining that the share of
compensation of the claimant whose claim has been administratively closed will
be held in abeyance.

SWC/Tort/Fraud Statements (EN-16) Not Obtained. Where signed statements are
required regarding tort lawsuits, SWC claims and any possible fraud committed in
connection with an application for or receipt of any federal or state workers’
compensation benefit, and the claimant has not submitted such statements within
30 days of the issuance of the RD, the FAB administratively closes the claim. A
memo to the file is drafted explaining the reason for the closure, and a letter is
sent to the claimant advising him/her of the administrative closure.
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In instances involving multiple claimants and one or more claimants have not
submitted the required EN-16, the FAB issues a FD to the claimants who have
submitted a signed EN-16, denoting the administrative closure of the claimant(s)
who failed to submit an EN-16. The share of compensation of the claimant(s)
whose claim(s) has been administratively closed will be held in abeyance.

When a consequential injury is to be accepted, the CE must get a new signed EN-
16 SWC/Tort/Fraud affidavit from the claimant for that consequential injury.

FAB’s responsibilities in obtaining the appropriate EN-16 forms§ are described in
further detail in Chapter 31 - Tort Action and Election of Remedies and Chapter
32 — Coordinating State Workers’ Compensation Benefits.

6. Claimant Rights Following the Issuance of FAB FDs. A claimant may seek.réview of a

FD by filing a request for reconsideration or by filing a request for reopening of the claim. This
section discusses requests for reconsideration and provides guidanceirelating to the initial receipt
of requests for reopening.

a.

Version 4.2

Receipt of a Request for Review.

(1)

2)

3)

4

A request for reconsideration will be considered timely if it was filed
within 30 calendar days of the'date of issuance of the FD. Pursuant to 20
C.F.R. § 30.319(b);the request will be considered to be “filed” on the date
the claimant mails it to the FAB,as determined by the postmark, or on the
date the written request is actually received by the DO or FAB, whichever
is the earliest determinable date. A request for reopening may be filed at
any time after the ED is issued.

Any correspondence from a claimant or AR which is received in the DO
or.FAB within 30 calendar days after the FD is issued, and which contains
either an explicit request for reconsideration or language which could be
reasonably interpreted as intent to disagree with the FD will be considered
a timely request for reconsideration. If new evidence is received in the
DO or FAB within 30 calendar days after the FD issuance, and the new
evidence relates to an issue which was adjudicated and denied in the FD,
this new evidence will be considered a timely request for reconsideration.
If the DO receives the request for reconsideration, it must be sent to FAB-
NO for handling.

Upon receipt of correspondence or new evidence which constitutes a
timely filed request for reconsideration, FAB will send a letter to the
claimant acknowledging receipt of the correspondence or evidence and
advising that such receipt is considered a timely filed request for
reconsideration.

If correspondence received within 30 calendar days of the FD specifically
requests a reopening instead of reconsideration, it will be handled as a
reopening request by the DO. If both reconsideration and reopening are
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requested, FAB will process the reconsideration request first and then
forward the claim to the DO to process the reopening request.

(5) A request for reopening may take several forms:

(a)

(b)

Any correspondence or evidence containing or accompanied.by.a
specific request for reopening, which is received at any time after
the issuance of the FD, will be treated as a reopening réquest.

If correspondence or evidence is received without a specific
request for reopening after the deadline for atimely
reconsideration request, and the FD denied the elaim to which the
correspondence or evidence relates, the evidence 1s reviewed for
possible reopening.

If FAB determines that such correspondence or evidence meets the
evidentiary requirements setforth in 200C.F.R«§ 30.320(b), the
FAB-DO district managet or the FAB-NO Branch Chief will
prepare a memorandum to the EEOICP Director outlining the
relevant claim history and the nature of the evidence and forward
the case file to the EEOICP Director for review for possible
reopening.

Should.the evidentiary.requirements not be met, FAB will
assogiate the correspondence or evidence with the case file. In
either case the claimant will not be notified of the actions taken by
the FAB, because the claimant has not requested a specific action.

(6) Uponyreceipt of a request for review:

(a)

(b)

Any réquest for reconsideration, along with the case file, is
forwarded to FAB and assigned to a FAB CE/HR for review. A
reconsideration request will not be assigned to a FAB CE/HR who
issued the FD for the specific claim element being addressed in the
reconsideration request.

Additionally, should the claimant specifically request that the
reconsideration be addressed by a different FAB office, every
effort should be made to accommodate the claimant.

The FAB CE/HR will screen the case to determine if the
correspondence constitutes a request for reconsideration and, if so,
if the request was timely filed.

All requests for reopening received in the DO are initially

reviewed by the DD. If a reopening request is received in FAB,
the FAB-DO district manager or FAB-NO Branch Chief will
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(7

(®)

transfer the request, any supporting evidence, and the case file to
the DD for review.

Upon receipt of a timely request for reconsideration, the FD in question
will no longer be deemed “final” until a decision is reached on the
reconsideration request. Receipt of a request for reopening does not-have
a similar effect and the subject FD remains “final” until such timée as the
EEOICP Director issues an order reopening the claim.

A reconsideration request does not come with further rec¢onsideration
rights but only reopening rights or right to file suit in‘District.Court.
Therefore, if FAB denied a request for reconsideration and‘the claimant
subsequently files another request for reconsideration of the same'FD,
FAB will not entertain the subsequent request. A letter explaining to the
claimant that reconsideration rights attach'only once to.a FD 1s signed by
the FAB chief.

Processing an Untimely Request for Reeonsideration.

(1)

2)

Any initial reconsiderationaequest which is filed after the above-noted
deadline is an untimely filed request for reconsideration.

(a) No letter is.sent to acknowledge receipt of an untimely request for
reconsideration. FABuissues a Denial of Request for
Reconsideration advising the claimant that the request for
reconsideration was not filed within 30 days of the issuance of the
FD and must be denied.

(b) I£FAB concludes that any evidence received with an untimely
request for reconsideration may warrant a reopening, FAB may
forward the request to the DD of the DO with jurisdiction over the
claim for review.

If an untimely filed request for reconsideration is accompanied by a
specific request for reopening, FAB issues a Denial of Request for
Reconsideration based on the untimely filing. The FAB CE/HR then
forwards the reopening request with the case file to the DD of the office
with jurisdiction over the claim for review for possible reopening.

Adjudicating a Timely Request for Reconsideration. Requests for reconsideration
typically come in a number of different forms. To determine the appropriate
action to be taken in response to the request, the FAB CE/HR must review the
request and, if appropriate, any accompanying argument or evidence.

(1)

If the request for reconsideration simply states
that the claimant disagrees with the FD and provides no new argument or
evidence in support of their request, the CE/HR may simply deny the
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4

request for reconsideration on the grounds that no argument or evidence
was submitted that would alter the FD. See Exhibit 26-4.

If the request for reconsideration raises new legal arguments with respect
to the FD but includes no new evidence, the CE/HR reviews the FD and
considers the arguments made by the claimant. The reviewer must
examine the evidence of record and the FD challenged by the claimant.
See Exhibit 26-5.

(a) If the arguments do not change the outcome of the FD under
review, the request for reconsideration is denied with.appropriate
and specific response to the arguments made in thetequest. FAB
does not make any factual findings.

(b) If the arguments made in the requést for reconsideration support a
conclusion that there was a misapplication of the law, regulations
or procedures in the FD, thetequest for reconsideration may be
granted, and the case remanded tothe DO or a new FD issued by
the FAB reversing to acceptithe claim.

If the request for reconsideration includes-€vidence which is duplicative,
or essentially duplicates that which is already in the file and was
previously considered in the FD, the request is denied with an explanation
of how the new/evidence doesnoet'change the outcome of the claim.

If the request for reconsideration includes new, probative evidence which
would.alter the outcome of the FD, the request for reconsideration is
granted.

d. Effectof denial or grant'of reconsideration on finality.

(1)

)

3)

Ifthe FAB denies the request, the FAB decision which was the subject of
the request will be considered “final” on the date the request is denied. No
further requests for reconsideration of that particular FD of the FAB will
be eonsidered.

If the FAB grants the request for reconsideration and issues a new FD, that
decision will become final on the date of its issuance. Accordingly, the
FAB will consider subsequent requests for reconsideration pertaining to
that decision.

If the FAB grants the request for reconsideration and remands the case to
the DO for further development, the claimant(s) will receive a new RD
with the full rights that go with a RD and a new FD.

7. Alternative Filing, Part E. If a claimant is denied as an ineligible survivor under Part E,

he or she has the right to alternatively receive a non-decision determination regarding the
employee’s claimed illness (es). FAB advises the claimant of this right in the cover letter of the
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FD (see Exhibit 26-6 for a sample cover letter). Additional information regarding Alternative
Filing can be found in Chapter 20, Establishing Survivorship.
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CHAPTER 27 — REOPENING PROCESS

1. Purpose and Scope. This chapter describes the process by which the Director of the
DEEOIC reopens claims for benefits under the EEOICPA and vacates decisions of the FAB.

2. Authority. Under 20 C.F.R. § 30.320, the Director of the DEEOIC has the authority-to
reopen a claim and vacate a FAB decision at any time after the FAB has issued a FD pursuant to
20 C.F.R. § 30.316. Also, under 20 C.F.R. § 30.320(a), the Director may vacate a FAB Remand
Order. While any party to a FD may submit a written request for reopening, it may also'occur at
the discretion of the Director of the DEEOIC for administrative reasons, due to procedural error;
or a change in the law, regulations, agency policy, or any other reason at the sole discretion of
the Director. If the Director initiates such a review, the NO requests the case filedfrom the
District or FAB Office for the reopening to be handled locally or delegates the authority for the
reopening to be handled at a DO through procedural directive. The Director’s decision to reopen
a claim and vacate a FAB decision is not reviewable.

The Director will delegate reopening authority 