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JURISDICTION

On September 5, 2023 appellant filed a timely appeal from a July 26, 2023 merit decision
of the Office of Workers” Compensation Programs (OWCP). Pursuant to the Federal Employees’
Compensation Act! (FECA) and 20 C.F.R. §§ 501.2(c) and 501.3, the Board has jurisdiction over
the merits of this case.

ISSUE

The issue is whether appellant has met his burden of proof to establish a medical condition
causally related to the accepted May 31, 2022 employment incident.

FACTUAL HISTORY

On August 15, 2022 appellant, then a 47-year-old criminal investigator, filed a traumatic
injury claim (Form CA-1) alleging that on May 31, 2022 he sustained a lower back and right

15U.S.C. § 8101 et seq.



buttocks injury with pain radiating into his right leg and foot when working out with kettlebells
while in the performance of duty. On the reverse side of the claim form, appellant’s supervisor
confirmed that he was injured in the performance of duty.

In an October 31, 2022 development letter, OWCP informed appellant of the deficiencies
of his claim. It advised him of the type of factual and medical evidence required and provided a
questionnaire for his completion. In a separate development letter of even date, OWCP requested
additional information from the employing establishment, including comments from a
knowledgeable supervisor regarding the accuracy of appellant’s allegations. It afforded both
parties 30 days to respond.

In a July 26, 2022 report, Dr. Kacie Gallo, Board-certified in family medicine, reported
that appellant complained of low back pain from working out, which irritated the lower right side
of his back, right buttock, and right back thigh radiating into the toes. On examination she
observed diminished sensation in the right lower extremity and a positive right sit leg raise test.
Dr. Gallo diagnosed low back pain and gout from a preexisting condition.

On July 27, 2022 appellant underwent an x-ray of the lumbar spine, which revealed no
acute findings, no significant degenerative changes, and grade 1 spondylolisthesis at L2-3 of
unknown etiology. On August 3, 2022 he underwent a magnetic resonance imaging (MRI) scan
of the lumbar spine, which demonstrated degenerative changes, disc bulging and protrusions, and
neural foraminal narrowing. Progress notes dated August 5 and 12, 2022 documented treatment
with physician assistants.

In an August 24, 2022 report, Dr. Christopher C. Hills, a Board-certified orthopedic
surgeon, reported that appellant was a law enforcement officer who presented for initial evaluation
of radiating right posterior leg pain that began following a workout routine on May 31, 2022 when
he was performing deadlifts with light weights. He reviewed the lumbar spine MRI scan noting a
small right paracentral disc herniation at L5-S1 effacing the traversing S1 nerve root. Dr. Hills
diagnosed lumbar region intervertebral disc disorder with radiculopathy.

On November 4, 2022 appellant responded to the OWCP questionnaire explaining that he
was injured during the performance of duty as he was part of the employing establishment’s
physical fitness program (PFP), which was a requirement for his law enforcement position. He
explained that he was working out at the time of his injury during work hours at his official duty
station as it was a mandatory employment activity. Appellant provided an official position
description for his law enforcement position and a fitness-for-duty order as a requirement of the
position.

By decision dated December 14, 2022, OWCP denied appellant’s claim, finding that the
evidence of record was insufficient to establish that his diagnosed medical conditions were
causally related to the accepted May 31, 2022 employment incident. Therefore, it concluded that
the requirements had not been met to establish an injury as defined by FECA.

In a January 25, 2023 report, Dr. Hills diagnosed right L5-S1 paracentral disc herniation
and continued S1 radiculopathy following a May 31, 2022 lifting exercise at work. He reported
that at the time of his initial August 2022 evaluation, appellant described a work-related lifting



injury involving deadlifts in May 2022. Dr. Hills explained that appellant was asymptomatic prior
to that event and, as such, it was plausible that the incident resulted in disc herniation and onset of
right lumbar radiculopathy given the timing of the event and his symptoms.

On January 27, 2023 appellant requested reconsideration of OWCP’s decision.

By decision dated April 24, 2023, OWCP denied modification of the December 14, 2022
decision.

On June 15, 2023 appellant requested reconsideration of the April 24, 2023 decision and
submitted additional medical evidence.

In a May 26, 2023 report, Dr. Hills documented appellant’s treatment for persistent right
S1 radicular symptoms with known remote L5-S1 right paracentral disc herniation following a
weightlifting injury. He noted that appellant’s deadlift activity could be the etiology for his disc
herniation in that certain Olympic style lifts have been shown to increase intradiscal pressure and
constitute known mechanisms for herniated nuclei pulposi, among other lumbar spine injuries.

By decision dated July 26, 2023, OWCP denied modification of the April 24, 2023
decision.

LEGAL PRECEDENT

An employee seeking benefits under FECA? has the burden of proof to establish the
essential elements of his or her claim, including that the individual is an employee of the United
States within the meaning of FECA, that the claim was timely filed within the applicable time
limitation of FECA,? that an injury was sustained in the performance of duty as alleged, and that
any disability or medical condition for which compensation is claimed is causally related to the
employment injury.* These are the essential elements of each and every compensation claim,
regardless of whether the claim is predicated upon a traumatic injury or an occupational disease.’

To determine whether a federal employee has sustained a traumatic injury in the
performance of duty, it first must be determined whether fact of injury has been established. First,
the employee must submit sufficient evidence to establish that he or she actually experienced the
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employment incident at the time and place, and in the manner alleged. Second, the employee must
submit sufficient evidence to establish that the employment incident caused a personal injury.®

The medical evidence required to establish causal relationship between a claimed specific
condition and an employment incident is rationalized medical opinion evidence.” The opinion of
the physician must be based on a complete factual and medical background of the employee, must
be one of reasonable medical certainty, and must be supported by medical rationale explaining the
nature of the relationship between the diagnosed condition and specific employment incident
identified by the employee.®

ANALYSIS

The Board finds that appellant has not met his burden of proof to establish a medical
condition causally related to the accepted May 31, 2022 employment incident.

In his January 25, 2023 report, Dr. Hills explained that appellant was asymptomatic prior
to that event and, as such, it was plausible that the incident resulted in disc herniation and onset of
right lumbar radiculopathy given the timing of the event and his symptoms. In this instance, he
referenced appellant’s symptomology as support for a work-related traumatic injury. The Board
has held that an opinion that a condition is causally related because the employee was
asymptomatic before the injury is insufficient, without adequate rationale, to establish causal
relationship.® Therefore, this evidence is insufficient to establish the claim.

In a subsequent May 26, 2023 report, Dr. Hills further indicated that appellant’s deadlift
activity could be the etiology for his disc herniation in that certain Olympic style lifts have been
shown to increase intradiscal pressure and constitute known mechanisms for herniated nuclei
pulposi, among other lumbar spine injuries. He provided only a speculative/equivocal opinion
regarding causal relationship.’® As such, Dr. Hills’ report is insufficient to establish appellant’s
claim.X

In a July 26, 2022 report, Dr. Gallo failed to provide a diagnosed medical condition, only
noting low back pain. In an August 24, 2022 report, Dr. Hills diagnosed lumbar region
intervertebral disc disorder with radiculopathy. However, these reports did not offer an opinion
on causal relationship. The Board has held that medical reports lacking an opinion regarding
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causal relationship are insufficient to establish a claim.*? Thus, the Board finds that these reports
are insufficient to establish appellant’s claim.

OWCP also received July 27 and August 4, 2022 diagnostic studies of the lumbar spine.
The Board has held that diagnostic reports, standing alone, lack probative value on the issue of
causal relationship as they do not provide an opinion regarding whether the accepted employment
incident caused a diagnosed condition.*®

The remaining evidence consists of medical evidence signed by a physician assistant. The
Board has long held that certain healthcare providers such as physician assistants are not
considered qualified “physician[s]” as defined under FECA and thus their findings, reports and/or
opinions, unless cosigned by a qualified physician, will not suffice for purposes of establishing
entitlement to FECA benefits.!* Accordingly, these reports are insufficient to satisfy appellant’s
burden of proof.!®

As the evidence of record is insufficient to establish causal relationship between the
diagnosed medical conditions and the accepted May 31, 2022 employment incident, the Board
finds that he has not met his burden of proof.

Appellant may submit new evidence or argument with a written request for reconsideration
to OWCP within one year of this merit decision, pursuant to 5 U.S.C. § 8128(a) and 20 C.F.R.
88 10.605 through 10.607.

CONCLUSION

The Board finds that appellant has not met his burden of proof to establish a medical
condition causally related to the accepted May 31, 2022 employment incident.
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ORDER

IT ISHEREBY ORDERED THAT the July 26, 2023 decision of the Office of Workers’
Compensation Programs is affirmed.

Issued: March 28, 2024
Washington, DC

Alec J. Koromilas, Chief Judge
Employees’ Compensation Appeals Board

Janice B. Askin, Judge
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James D. McGinley, Alternate Judge
Employees’ Compensation Appeals Board



