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JURISDICTION

On May 10, 2022 appellant filed a timely appeal from an April 1, 2022 merit decision of
the Office of Workers’ Compensation Programs (OWCP). Pursuant to the Federal Employees’
Compensation Act! (FECA) and 20 C.F.R. 88 501.2(c) and 501.3, the Board has jurisdiction over
the merits of this case.

ISSUE

The issue is whether appellant has met her burden of proof to establish an injury in the
performance of duty, as alleged.

FACTUAL HISTORY

On January 3, 2022 appellant, then a 55-year-old laborer custodian, filed an occupational
disease claim (Form CA-2) alleging that she injured her left shoulder due to factors of her federal
employment, including working and continually lifting heavy garbage cans. She noted that she

15U.S.C. § 8101 et seq.



first became aware of her condition and realized its relation to her federal employment on
October 30, 2021. Appellant did not stop work. OWCP assigned the claim OWCP File No.
XXXXXX493.2

In a development letter dated January 3, 2022, OWCP informed appellant of the
deficiencies of her claim. It explained the type of factual and medical evidence required, including
a detailed factual description of the alleged employment factors, and provided a questionnaire for
her completion. OWCP afforded appellant 30 days to respond.

Appellant subsequently submitted a January 3, 2022 report from Dr. Bruce T. Cohn, a
Board-certified orthopedic surgeon, regarding appellant’s lumbar and right hip pain. Dr. Cohn
noted his examination of appellant’s lumbar spine and hips and diagnosed lumbar spine sprain and
right hip sprain.

In a development letter dated February 10, 2022, OWCP requested that the employing
establishment provide comments from a knowledgeable supervisor regarding the accuracy of
appellant’s statements. It afforded the employing establishment 30 days to respond.

OWCP subsequently received a January 21, 2022 duty status report (Form CA-17) from
Dr. Cohn, who related that appellant was injured due to the repetitiveness of lifting garbage cans.
He diagnosed left shoulder sprain and released appellant for work, advising that she could lift up
to 10 pounds.

In response to OWCP’s February 10, 2022 development letter, the employing
establishment submitted an undated offer of modified duty on which it listed responses to OWCP’s
questions. It indicated that appellant was required to lift heavy trash bags through the plant for
several hours. The employing establishment noted that employees had been informed to ask for
assistance when performing heavy lifting, the job had been modified, and that routes were rotated
on a daily basis.

By decision dated April 1, 2022, OWCP denied appellant’s occupational disease claim,
finding that she had not established the implicated factors of her federal employment.
Consequently, it concluded that she had not met the requirements to establish an injury as defined
by FECA.

LEGAL PRECEDENT

An employee seeking benefits under FECA® has the burden of proof to establish the
essential elements of his or her claim, including that the individual is an employee of the United
States within the meaning of FECA, that the claim was timely filed within the applicable time

2 Appellant subsequently filed a Form CA-2 for an injury to her lower back and hip under OWCP File No.
xxxxxx841. OWCP has administratively combined that claim with the current claim, OWCP File No. xxxxxx493,
with the latter serving as the master file.

8 Supra note 1.



limitation of FECA,* that an injury was sustained in the performance of duty as alleged, and that
any disability or medical condition for which compensation is claimed is causally related to the
employment injury.® These are the essential elements of each and every compensation claim,
regardless of whether the claim is predicated upon a traumatic injury or an occupational disease.®

To establish that an injury was sustained in the performance of duty in an occupational
disease claim, an employee must submit the following: (1) a factual statement identifying
employment factors alleged to have caused or contributed to the presence or occurrence of the
disease or condition; (2) medical evidence establishing the presence or existence of the disease or
condition for which compensation is claimed; and (3) medical evidence establishing that the
diagnosed condition is causally related to the identified employment factors.’

ANALYSIS

The Board finds that appellant has not met her burden of proof to establish an injury in the
performance of duty, as alleged.

In her Form CA-2, appellant indicated that she injured her left shoulder due to working and
continually lifting heavy garbage cans. OWCP, in its January 3, 2022 development letter,
requested that she complete an attached questionnaire and provide a detailed factual description of
the alleged employment factors. Appellant, however, did not respond to OWCP’s January 3, 2022
development questionnaire.

As appellant has not provided a sufficient description of the alleged employment factors,
the Board finds that she has not met her burden of proof to establish that an injury occurred in the
performance of duty, as alleged.® Consequently, it is unnecessary to address the medical evidence
of record regarding causal relationship.®

Appellant may submit new evidence or argument with a written request for reconsideration
to OWCP within one year of this merit decision, pursuant to 5 U.S.C. § 8128(a) and 20 C.F.R.
88 10.605 through 10.607.
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CONCLUSION

The Board finds that appellant has not met her burden of proof to establish an injury in the
performance of duty, as alleged.

ORDER

IT ISHEREBY ORDERED THAT the April 1, 2022 decision of the Office of Workers’
Compensation Programs is affirmed.
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