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JURISDICTION

On February 24, 2022 appellant, through counsel, filed a timely appeal froma February 22,
2022 merit decision of the Office of Workers’ Compensation Programs (OWCP). Pursuant to the
Federal Employees’ Compensation Act? (FECA) and 20 C.F.R. 88 501.2(c) and 501.3, the Board
has jurisdiction over the merits of this case.?

Y Inall casesin which a representative has beenauthorized in a matter before the Board, no claim fora fee for legal
orotherservice performedonappeal before the Board is valid unless approved by theBoard. 20 C.F.R. 8 501.9(e). No
contract for a stipulated fee or on a contingent fee basis will be approved by the Board. Id. An attomey or
representative’s collection of a fee without the Board’s approval may constitute a misdemeanor, subject to fine or
imprisonmentforup to oneyearorboth. Id.; seealso 18 U.S.C. § 292. Demands for payment of fees to a representative,
priorto approval by the Board, may be reported to appropriate authorities for investigation.

25U.S.C.§ 8101 et seq.

® The Board notes that, following the issuance of the February 22, 2022 decision, OWCP received additional
evidence. However,the Board’s Rules of Procedure provides: “The Board’s review ofa case is limited to the evidence
in the case record that was before OWCP at the time of its final decision. Evidence not before OWCP will not be
considered by the Board for the first time onappeal.” 20 C.F.R. §501.2(c)(1). Thus, the Board is precluded from
reviewingthis additional evidence forthe first time onappeal. 1d.



ISSUE

The issue is whether OWCP has met its burden of proof to terminate appellant’s wage-loss
compensation, effective August 27, 2021, pursuantto 20 C.F.R. § 10.500(a).

FACTUAL HISTORY

On June 26, 2020 appellant, then a 60-year-old rural carrier, filed a traumatic injury claim
(Form CA-1) alleging that on June 22, 2020 “something tore” in her left shoulder when she placed
parcels on a porch while in the performance of duty. She stopped work on June 23, 2020.

By decision dated August 3,2020, OWCP denied appellant’s claim, finding that the June 22,
2020 incident did not occur, as alleged. Itconcluded, therefore, that the requirements had not been
met to establish an injury as defined by FECA.

On August19, 2020 appellant, through counsel, requested an oral hearing before a
representative of OWCP’s Branch of Hearings and Review, which was held on November 5, 2020.

By decision dated January 7, 2021, OWCP’s hearing representative vacated the August 3,
2020 decision. She found that the June 22, 2020 employment incident occurred as alleged, but
remanded the case for further development of the claim as to whether a diagnosed condition was
causally related to the accepted employment incident.

On January 4, 2021 appellant underwent left shoulder revision arthroscopic subacromial
decompression, distal clavicle excision, and biceps tenodesis. The procedure was performed by
Dr. Dax Varkey, a Board-certified orthopedic surgeon.

On February 2, 2021 Dr. Varkey completed a duty status report (Form CA-17) wherein he
opined appellant could return to light duty with continuousand intermittent lifting limited to five
pounds, no pushing or pulling, and no reaching above the shoulder.

On February 10, 2021 OWCP referred appellant, along with a statement of accepted facts
(SOAF), a copy of the case record, and a series of questions, to Dr. Chason S. Hayes, a Board-
certified orthopedic surgeon, for a second opinion evaluation to determine if appellant had any
diagnosed conditions causally related to the June 22, 2020 employment incident, whether her work-
related conditions had resolved, and whether appellant had any work restrictions. The February 2,
2021 SOAF listed appellant’s employment duties, her history of injury, preexisting concurrent
conditions of leftshoulder surgery in March 2019, and thata leftshoulder conditionhad beendenied
under OWCP File No. xxxxxx959.

In a report dated March 12, 2021, Dr. Hayes noted appellant’s medical history. On
examination he observedtenderness with leftshoulder range of motion (ROM), no crepitus, negative
Hawkin’s test, negative drop arm test, negative impingement test, intact sensation to light touch,
and normal muscle strength. Dr. Hayes noted that appellant’s work-related condition had not
resolved and work restrictions were necessary until she recovered from her surgery. He opined that
that she could perform light-duty work with restrictions of no overhead reaching. Dr. Hayes
explained that he based his opinion on a clinical assessment, examination findings, and review of
documents. However, he advised that his opinion did not “constitute per se (sic) a recommendation



for specific claims or administration functions/decisions to be made or enforced.” In an attached
work capacity evaluation form (Form OWCP-5c¢) dated March 12, 2021, Dr. Hayes recommended
no reaching above her shoulder for six weeks. He checked a box indicating that she was capable of
performing sedentary, light and medium strength work.#

By decision dated April 6, 2021, OWCP accepted the claim for left shoulder rotator tear and
bicipital tendinitis. It paid appellant on the supplemental rolls commencing June 23, 2020 and on
the periodic rolls commencing March 28, 2021.

On May 7, 2021 OWCP offered appellant a modified assignment as a rural carrier working
40 hours per week and yearly salary of $69,554.00. The duties of the job position required up to
2.10 hours per day casing mail (sorting mail in route order) and up to 5.90 hours per day mail
delivery (curbside delivery only) with delivery of only the mounted route portion to prevent
overhead lifting. The physical requirements of the position required up to 8.00 hours of intermittent
lifting, standing, and walking, up to 5.90 hours of driving a postal vehicle, up to 8.00 hours of
intermittent reaching, and up to 8.00 hours of fine manipulation/simple grasping. The employing
establishment advised that the position was medium strength level and that mail for the top row of
the case would be set aside so appellant would not violate her work restriction of no overhead
reaching. Itindicated thatassistance would be provided untila platform had beenbuiltand installed.
Appellant refused the offered position on May 13, 2021, noting that she was restricted to light duty
and weight limit of 10 pounds.

A Form CA-17 dated June 1, 2021 indicated that appellant was capable of working light
duty with restrictions.> Restrictions included intermittent lifting up to 10 pounds, rarely lifting
parcels up to 70 pounds, no kneeling, no fine manipulation, up to .75 hours of reaching above the
shoulder.

In a progress note dated June 1, 2021, Dr. Varkey reported that appellant was status post left
shoulder revision arthroscopic surgery. He noted that she was progressing but that her left shoulder
was still painful most of the time. On examination Dr. Varkey reported intact distal motor and
sensory function, no pain with cuff strength testing 5/5 cuff strength, 150 degrees active forward
flexion, and 45 degrees external rotation. He advised that appellant would continue with light-duty
work and would likely be released to full duty at the end of a work-conditioning program in two
months.

On June 14,2021 OWCP issued anotice of proposed termination. Itinformed appellant that
it found the May 7, 2021 job offer suitable and in accordance with the work restrictions provided
by Dr. Hayes. OWCP noted that the employing establishment confirmed that the position remained
open and available to her. It advised appellantthatan employee who refuses an offer of suitable
work without reasonable cause is not entitled to further compensation for total wage loss. OWCP
noted that the offered pay rate of $1,337.58 per week for working 40 hours week was greater than
her date-of-injury pay rate and, therefore, she would not be entitled to ongoing wage-loss

* Pursuantto the Department of Labor’s Dictionary of Occupational Titles, the physical demands of the medium
strength category include strength levels of less than 50 pounds, and no squatting, climbing or kneeling. See J.W,,
Docket No.06-1874 (issued March 22, 2007).

® The signature onthe formis illegible, but it appearsto be signed by a certified physician assistant.



compensation. It afforded her 30 daysto accept the assignment and report to duty or provide a
written explanation of her reasons for not accepting the assignment.

In a Form OWCP-5c dated July 12, 2021, Dr. Varkey noted that appellant was still
recovering from her surgery. He advised that she was capable of working with restrictions of up to
two hours of reaching, no reaching above the shoulder, lifting less than five pounds using the left
arm, and up to 10 poundsof pushing, pulling, and lifting using the right arm.

On August 3, 2021 Dr. Varkey noted that appellant has been under his care for a work-
related left shoulder injury and she continued to have left shoulder pain. He reported that he
disagreed with Dr. Hayes that appellant was able to work, but not raise her arm overhead safely.
Dr. Varkey recommended a functional capacity evaluation (FCE) to determine her work capacity.

An August 11, 2021 FCE found appellant was capable of performing light physical demand
work requiring floor to waist lifting up to 19 pounds, waist to shoulder lifting up to 17 pounds,
shoulder to overhead lifting up to 12 pounds, and two hand carrying up to 15 pounds. It noted that
she could perform certain activities on a frequent, but not constant basis, including reaching to the
front from either side, and reaching overhead from the right.

Dr. Varkey, in an August 20, 2021 progress note, reviewed the August 11, 2021 FCE and
recommended following the work restrictions noted in the FCE.

By decision dated August 27,2021, OWCP terminated appellant’s wage-loss compensation,
effective that date, pursuant to 20 C.F.R. 8 10.500(a).

On August 31, 2021 appellant requested reconsideration.

OWCP received progress notes from Dr. Varkey reporting continued left shoulder pain due
to her work injury. Dr. Varkey opined that appellant was not capable of lifting overhead safely and
without risk of damaging her shoulder. Also submitted were a series of physical therapy reports.

By decision dated November 29, 2021, OWCP denied modification.

In a November 30, 2021 request for reconsideration, counsel asserted that OWCP wrongly
terminated appellant’scompensation asthe SOAF provided Dr. Hayeswas incomplete. Inaddition,
he argued that the report by Dr. Hayes was equivocal and that OWCP failed to consider all the
evidence of record. Specifically, counsel noted that Dr. Hayes advised that his opinion did not
“constitute per se a recommendation for specific claims or administration functions or decisions to
be made or enforced.”

By decision dated February 22, 2022, OWCP denied modification.



LEGAL PRECEDENT

Once OWCP accepts a claim and pays compensation, it has the burden of proof to justify
termination or modification of compensation benefits.6

OWCP regulations at 20 C.F.R. 8 10.500(a) provides in relevant part:

“(a) Benefits are available only while the effects of a work-related condition
continue. Compensation for wage loss due to disability is available only for any
periods during which an employee’s work-related medical condition prevents him or
her from earning the wages earned before the work-related injury. For example, an
employee isnotentitled to compensation forany wage loss claimed ona [Form] CA-
7 to the extent that evidence contemporaneous with the period claimed on a [Form]
CA-7 establishes that an employee had medical work restrictions in place; that light
duty within those restrictions was available; and that the employee was previously
notified in writing that such duty was available. Similarly, an employee receiving
continuing periodic payments for disability was not prevented from earning the
wages earned before the work-related injury if the evidence establishes that the
employing [establishment] had offered, in accordance with OWCP procedures, a
temporary light-duty assignment within the employee’s work restrictions.””

When it is determined thatan employee is no longer totally disabled from work and is on
the periodic rolls, OWCP’s procedures provide that the claims examiner should evaluate whether
the evidence of record establishes that light-duty work was available within his or her restrictions.
The claims examiner should provide a pretermination or prereduction notice if appellantis being
removed from the periodic rolls.8 When the light-duty assignment either ends or is no longer
available, the claimant should be returned to the periodic rolls if medical evidence supports
continued disability.?

OWCP’s procedures furtheradvise: “If there stillwould have been wage loss if the claimant
had accepted the light-duty assignment, the claimant remains entitled to compensation benefits
based upon the temporary actual earnings WEC [wage-earning capacity] calculation (just as if
he/she had accepted the light-duty assignment).”10

Section 8123(a) of FECA provides that, if there is a disagreement between the physician
making the examination for the United States and the physician of an employee, the Secretary shall
appointa third physician (known as a referee physician or impartial medical specialist) who shall

6 T.C., Docket No. 20-1163 (issued July 13, 2021); A.D., Docket No. 18-0497 (issued July 25, 2018); S.F., 59 ECAB
642 (2008); KellyY. Simpson, 57 ECAB 197 (2005); Paul L. Stewart, 54 ECAB 824 (2003).

720 C.F.R.§10.500@).

® Federal (FECA) Procedure Manual, Part 2 -- Claims, Job Offers and Return to Work, Chapter 2.814.9c(1)
(June 2013).

°Id.
191d. at Chapter 2.814.9(c)(8).



make an examination.1! This is called areferee examination and OWCP will select a physician who
is qualified in the appropriate specialty and who has no prior connection with the case.12 When
there exists opposing medical reports of virtually equal weight and rationale and the case is referred
to an impartial medical specialist for the purpose of resolving the conflict, the opinion of such
specialist, if sufficiently well rationalized and based upon a proper factual background, must be
given special weight.13

ANALYSIS

The Board finds that OWCP did not meet its burden of proof to terminate appellant’s wage-
loss compensation benefits, effective August 27, 2021, pursuantto 20 C.F.R. § 10.500(a).

OWCP accepted that appellant sustained left shoulder rotator tear and bicipital tendinitis as
a result of the June 22, 2020 employment injury based on the opinion of Dr. Hayes, the second
opinion physician.

In his March 16, 2021 report, Dr. Hayes noted appellant’s history of injury and medical
treatment. He opined that she was not capable of performing her regular work duties until she had
recovered from her shoulder surgery. However, Dr. Hayes opined that appellant was capable of
working with restrictions of no reaching above the shoulder for six weeks in a
sedentary/light/medium level job.

Based upon Dr. Hayes restrictions, the employing establishment’s May 7, 2021 job offer
noted that the rural carrier position involved job duties such as sorting mail, curbside mail delivery
with only delivery of mounted route portion to prevent overhead lifting. The physical requirements
of the position involved up to 8.00 hours of intermittent lifting, standing, and walking, up to 5.90
hours of driving a postal vehicle, up to 8.00 hours of intermittent reaching, and up to 8.00 hours of
fine manipulation/simple grasping. The position was noted to be at the medium strength level (up
to 50 pounds). Itadvised that mail for the top row would be set aside until a platform was built and
installed so that appellant did not violate her overhead lifting restriction.

OWCP had, however, also received reports from appellant’s treating surgeon, Dr. Varkey,
who noted her progress following her January 4, 2021 left shoulder surgery. On February 2, 2021
Dr. Varkey completed a Form CA-17 wherein he noted that appellant could return to light duty with
continuous and intermittent lifting limited to five pounds, no pushingor pulling, and no reaching
above the shoulder. In a Form OWCP-5c dated July 12, 2021, he noted that appellant was still
recovering from her surgery. Dr. Varkey advised that appellant was capable of working with
restrictions of up to two hours of reaching, no reaching above the shoulder, lifting less than five
pounds using the leftarm, and up to 10 pounds of pushing, pulling, and lifting using the right arm.

115 U.S.C. §8123(@a); M.W., Docket No. 19-1347 (issued December 5, 2019); C.T., Docket No. 19-0508 (issued
September5,2019); R.S., Docket No. 10-1704 (issued May 13, 2011); S.T., Docket No. 08-1675 (issued May 4, 2009).

220C.F.R.§10.321.

¥ M.W.,supranotell; C.T.,supranote11; Darlene R. Kennedy, 57 ECAB 414 (2006); GloriaJ. Godfrey, 52 ECAB
486 (2001).



On August 3, 2021 Dr. Varkey noted that he disagreed with Dr. Hayes assessments regarding
appellant’s work restrictions. He recommended an FCE to determine her work capacity.

An August 11, 2021 FCE found appellant was capable of performing light physical demand
work requiring floor to waist lifting up to 19 pounds, waist to shoulder lifting up to 17 pounds,
shoulder to overhead lifting up to 12 pounds, and two hand carrying up to 15 pounds. It noted that
she could perform certain activities on a frequent, but not constant basis, including reaching to the
front from either side, and reaching overhead from the right. Dr. Varkey, in an August 20, 2021
progress note, reviewed the August 11,2021 FCE and recommended followingthe work restrictions
noted in the FCE.

As of August 27, 2021, the date OWCP terminated appellant’s compensation benefits for
refusalto acceptthe temporary light-duty position, aconflictexisted in the medical opinion between
Dr. Hayes, OWCP’s second opinion physician, and Dr. Varkey, appellant’s treating physician,
regarding appellant’s ability to perform the duties of the offered position. Pursuantto 5 U.S.C.
§8123(a)and 20 C.F.R. § 10.321, OWCP should have referred appellant for an impartial medical
evaluation prior to terminating his compensation benefits.1* The Board therefore finds that OWCP
did not meet its burden of proof to terminate appellant’s compensation benefits.

CONCLUSION

The Board finds that OWCP did not meet its burden of proof to terminate appellant’s wage-
loss compensation benefits, effective August 27, 2021, pursuantto 20 C.F.R. § 10.500(a).

4 Supranote 11.



ORDER

IT IS HEREBY ORDERED THAT the February22, 2022 decision of the Office of
Workers’ Compensation Programs is reversed.

Issued: December 27,2022
Washington, DC

Alec J. Koromilas, Chief Judge
Employees’ Compensation Appeals Board

Janice B. Askin, Judge
Employees’ Compensation Appeals Board

Valerie D. Evans-Harrell, Alternate Judge
Employees’ Compensation Appeals Board



