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On May 3, 2019 appellant, through counsel, filed a timely appeal from an April 16, 2019
merit decision of the Office of Workers’ Compensation Programs (OWCP). The Clerk of the
Appellate Boards docketed the appeal as No. 19-1187.

On August 15, 2017 appellant, then a 59-year-old engineer, filed an occupational disease
claim (Form CA-2) alleging that he sustained an emotional condition due to stress over time and
because his previously accepted hearing loss? made it difficult to communicate with his colleagues
in the workplace. In associated statements, he alleged a pattern of harassment, discrimination, and

L1n all cases in which a representative has been authorized in a matter before the Board, no claim for a fee for legal
or other service performed on appeal before the Board is valid unless approved by the Board. 20 C.F.R. § 501.9(e).
No contract for a stipulated fee or on a contingent fee basis will be approved by the Board. Id. An attorney or
representative’s collection of a fee without the Board’s approval may constitute a misdemeanor, subject to fine or
imprisonment for up to one year or both. Id.; see also 18 U.S.C. §292. Demands for payment of fees to a
representative, prior to approval by the Board, may be reported to appropriate authorities for investigation.

2 Appellant has a previously accepted occupational disease claim for binaural hearing loss under OWCP File No.
xxxxxx200. OWCP granted him a schedule award for 90 percent permanent impairment due to binaural hearing loss.



disparate treatment dating back to June 2001, by supervisor R.D., who isolated appellant from
coworkers, made him create his own work assignments, and find funding for his assigned tasks.
Appellant noted that R.D. was later removed from his post for discriminating against another
employee. He also expressed dissatisfaction with work assignments in June 2008, June 2012, and
May and June 2015. OWCP assigned the claim OWCP File No. xxxxxx814.

By decision dated December 21, 2017, under OWCP File No. xxxxxx814, OWCP denied
the claim finding that appellant had not established the alleged June 2001 supervisory harassment
as factual. It further found that the remainder of his allegations pertained to administrative
functions of the employing establishment not considered to be within the performance of duty.

On January 30, 2018 appellant, through counsel, requested reconsideration and provided
additional evidence. By decision dated March 13, 2018, OWCP denied modification.

OnJuly 12, 2018 appellant, through counsel, requested reconsideration. Counsel provided
July 2017 statements from supervisor R.N. and coworker J.K. asserting that appellant’s hearing
loss adversely affected his work activities.

By decision dated April 16, 2019, OWCP maodified its March 13, 2018 decision, finding
that appellant had established that, in June 2001, his supervisor subjected him to “emotional abuse”
and an “isolated environment.” It denied the claim, however, citing to the legal principle that
unsubstantiated allegations of harassment or discrimination were not compensable.

The Board, having duly considered the matter, concludes that the case is not in posture for
decision.> FECA provides that OWCP shall determine and make findings of fact in making an
award for or against payment of compensation after considering the claim presented by the
employee and after completing such investigation as it considers necessary with respect to the
claim.* The reasoning behind OWCP’s evaluation should be clear enough for the reader to
understand the precise defect of the claim and the kind of evidence which would overcome it.

OWCP’s April 16, 2019 decision denied appellant’s claim for failing to establish any
compensable factors of employment. The Board finds, however, that OWCP did not discharge its
responsibility to set forth findings of fact and a clear statement of reasons explaining the
disposition so that he could understand the basis for the decision, as well as the precise defect and
the evidence needed to overcome the denial of his emotional condition claim.® In its April 16,
2019 decision, OWCP found that appellant had established as factual that, in June 2001, his
supervisor subjected him to emotional abuse and an isolated environment. It then recited the legal
principle that mere perceptions of harassment were not compensable under FECA, but failed

3 N.M., Docket No. 17-0262 (issued July 3, 2017).
45U.S.C. § 8124(a)(2); 20 C.F.R. § 10.125.

5> Federal (FECA) Procedure Manual, Part 2 -- Claims, Disallowances, Chapter 2.1400.5(c) (February 2013). See
also G.S., Docket No. 14-1933 (issued November 7, 2014).

6 J.S., Docket No. 18-0513 (issued March 1, 2019); K.J., Docket No. 14-1874 (issued February 26, 2015); J.J.,
Docket No. 11-1958 (issued June 27, 2012).



explain why that principle applied to accepted emotional abuse.” It is axiomatic that where the
evidence establishes error or abuse on the part of the employing establishment in what would
otherwise be an administrative matter, coverage will be afforded.®

On remand OWCP shall make appropriate findings of fact regarding the employment
events alleged by appellant.® Following this and any other further development deemed necessary,
it shall issue a de novo merit decision.

IT ISHEREBY ORDERED THAT the April 16, 2019 decision of the Office of Workers’
Compensation Programs is set aside and the case is remanded for further proceedings consistent
with this order of the Board.

" OWCP’s procedures provide that, when denying an emotional condition claim, it must first determine whether
the events actually occurred. It should then distinguish between those workplace activities and circumstances which
are factors of employment and those which are outside the scope of employment for purposes of compensation by
outlining work-related and nonwork-related elements into three parts. If a claimant does implicate a factor of
employment, OWCP should then determine whether the evidence of record substantiates that factor. When the matter
asserted is a compensable factor of employment and the evidence of record establishes the truth of the matter asserted,
OWCP must base its decision on an analysis of the medical evidence. Supra note 5 at Chapter 2.800.5a (June 2011).
D.H., Docket No. 17-1529 (issued February 14, 2018).

8 L.S., Docket No. 18-1471 (issued February 26, 2020); see O.G., Docket No. 18-0359 (issued August 7, 2019);
D.R., Docket No. 16-0605 (issued October 17, 2016); William H. Fortner, 49 ECAB 324 (1998).

® AR., Docket No. 11-1949 (issued April 16, 2012).

10 C.w., Docket No. 14-0693 (issued January 12, 2016).
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