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JURISDICTION

On April 10, 2018 appellant filed a timely appeal from a March 22, 2018 merit decision of
the Office of Workers’ Compensation Programs (OWCP). Pursuant to the Federal Employees’
Compensation Act! (FECA) and 20 C.F.R. §§ 501.2(c) and 501.3, the Board has jurisdiction to
consider the merits of this case.

ISSUE

The issue is whether appellant has met his burden of proof to establish a diagnosed medical
condition causally related to the accepted employment-related asbestos exposure.

FACTUAL HISTORY

On January 10, 2017 appellant, then a 64-year-old retired hospital housekeeping officer,
filed an occupational disease claim (Form CA-2) alleging that he developed lung cancer as a result

15 U.S.C. § 8101 et seq.



of exposure to ashestos at the employing establishment. He noted that he first became aware of
his claimed condition on July 24, 1985 and of its relationship to his federal employment on
March 2, 2016. Appellant explained that he had not filed his claim within 30 days because he did
not have medical documentation. On the reverse side of the claim form, a supervisor noted that
appellant had retired on April 1, 2016 and the date of last exposure to the conditions alleged to
have caused his condition was October 13, 1985.

By development letter dated April 7, 2017, OWCP noted that appellant had not provided
documentation in support of his claim. It advised him of the type of factual and medical evidence
needed and provided a questionnaire for his completion. OWCP afforded appellant 30 days to
submit the necessary evidence.

In response, appellant submitted factual and medical evidence including a response to the
provided questionnaire.

In a statement dated April 28, 2017, appellant explained that he was exposed to asbestos at
work when he walked to his office down a hallway that was under construction.

Ina May 19, 1982 ashestos screening questionnaire, appellant noted asbestos exposure for
eight months at work. He checked “no” to the question of whether he had nonwork asbestos
exposure.

Appellant submitted reports of various diagnostic tests. A July 24, 1985 pulmonary
function study (PFS) reported mild obstructive ventilator defect. A January 29, 1986 x-ray
interpretation revealed a normal chest. A May 15, 1987 PFS revealed evidence of mild diffuse
obstructive disease. A March 14, 2014 computerized tomography (CT) scan revealed a 1.8
centimeter pulmonary nodule, changes of remote granulomatous disease, and findings suspicious
for primary or metastatic neoplasm. A January 21, 2016 CT scan of appellant’s left lung revealed
a left upper nodule had increased in size from 3.66 to 6.91, changes of remote granulomatous
disease, and findings suspicious for distant or regional metastasis.

In an April 10, 2016 surgical report, Dr. Ross Michael Reul, a Board-certified thoracic
surgeon, related that he had performed a lung resection on April 4, 2016.

Dr. Mary Schwartz, a Board-certified pathologist, reported findings of carcinoid tumor and
left lung mass in an April 10, 2016 pathology report. She noted no interstitial fibrosis or
pneumonia was identified in the lung parenchyma away from the tumor.

By decision dated July 20, 2017, OWCP denied appellant’s claim. It found that he had
established that he was exposed to asbestos at work as alleged. However, appellant’s claim was
denied as he failed to submit medical evidence establishing that his diagnosed medical condition
was causally related to the accepted factors of his federal employment.

On August 14, 2017 OWCP received appellant’s request for an oral hearing before an
OWCP hearing representative, which was postmarked on August 8, 2017. The oral hearing was
held on January 17, 2017.



By decision dated March 22, 2018, OWCP’s hearing representative affirmed the July 20,
2017 decision denying the claim. He found the medical evidence of record was insufficient to
establish causal relationship.

LEGAL PRECEDENT

An employee seeking benefits under FECA? has the burden of proof to establish the
essential elements of his or her claim, including the fact that the individual is an employee of the
United States within the meaning of FECA, that the claim was filed within the applicable time
limitation, that an injury was sustained while in the performance of duty as alleged, and that any
disability or specific condition for which compensation is claimed is causally related to the
employment injury.® These are the essential elements of each and every compensation claim
regardless of whether the claim is predicated on a traumatic injury or an occupational disease.*

To establish that an injury was sustained in the performance of duty in a claim for
occupational disease, an employee must submit: (1) a factual statement identifying employment
factors alleged to have caused or contributed to the presence or occurrence of the disease or
condition; (2) medical evidence establishing the presence or existence of the disease or condition
for which compensation is claimed; and (3) medical evidence establishing that the diagnosed
condition is causally related to the employment factors identified by the employee.®

Causal relationship is a medical issue and the medical evidence generally required to
establish causal relationship is rationalized medical opinion evidence.® Rationalized medical
opinion evidence is medical evidence which includes a physician’s rationalized opinion on
whether there is causal relationship between the employee’s diagnosed condition and the
compensable employment factors.” The opinion of the physician must be based on a complete
factual and medical background of the employee, must be one of reasonable medical certainty, and
must be supported by medical rationale explaining the nature of the relationship between the
diagnosed condition and the specific employment factors identified by the employee.®
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ANALYSIS

The Board finds that appellant has not met his burden of proof to establish a diagnosed
medical condition causally related to the accepted employment-related asbestos exposure.

Appellant submitted medical reports from his treating physicians which noted his cancer
diagnosis and his lung resection, which was performed on April 4,2016. However, neither
Dr. Reul nor Dr. Schwartz offered an opinion regarding the cause of the diagnosed cancer.
Therefore, their reports are of no probative value in establishing causal relationship.®

OWCP also received diagnostic test reports. The Board has held, however, that such
reports lack probative value as they do not provide an opinion on causal relationship between the
accepted employment factor(s) and a diagnosed condition(s).°

The Board has previously noted that lung cancer is a very broad diagnosis with many
potential etiologies, but the only etiology claimed as work related by appellant was not noted by
any physician. The lung cancer diagnosis therefore appears to be for a coincidental condition with
several other potential causes not including exposure to asbestos.** The Board finds that appellant
has not established a diagnosis of asbestos-related lung cancer.

An award of compensation may not be based on surmise, conjecture, speculation, or on the
employee’s own belief of causal relationship.*? Neither the fact that appellant’s claimed condition
became apparent during a period of employment, nor his belief that the condition was caused by
his employment, is sufficient to establish causal relationship.'® As appellant has not established
that his lung cancer was causally related to his exposure to asbestos, he has not met his burden of
proof.

On appeal appellant asserts that his lung cancer was due to his asbestos exposure. For the
reasons set forth above, the Board finds that appellant has not met his burden of proof.

Appellant may submit new evidence or argument with a written request for reconsideration
to OWCP within one year of this merit decision, pursuant to 5 U.S.C. § 8128(a) and 20 C.F.R.
8§ 10.605 through 10.607.
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CONCLUSION

The Board finds that appellant has not met his burden of proof to establish a diagnosed
medical condition causally related to the accepted employment-related asbestos exposure.

ORDER

IT IS HEREBY ORDERED THAT the March 22, 2018 decision of the Office of
Workers” Compensation Programs is affirmed.

Issued: January 3, 2019
Washington, DC

Christopher J. Godfrey, Chief Judge
Employees’ Compensation Appeals Board

Patricia H. Fitzgerald, Deputy Chief Judge
Employees’ Compensation Appeals Board

Valerie D. Evans-Harrell, Alternate Judge
Employees’ Compensation Appeals Board



