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The issue is whether the Office of Workers Compensation Programs properly denied
appellant’ s request for reconsideration as untimely filed and lacking clear evidence of error.

By decision dated November 16, 2000, the hearing representative affirmed the denial of
appellant’s claim.

On September 29, 1999 appellant, then a 35-year-old transitional letter carrier, filed an
occupational disease claim (Form CA-2) alleging that her anxiety/stress was causally related to
her route changes, working over 40 hours per week and harassment by her supervisor. By
decision dated March 20, 2000, the Office denied the clam, finding that appellant had not
established a causal relationship between her anxiety/stress condition and accepted compensable
work factors including route changes and working over 40 hours per week. In a decision dated
November 16, 2000, an Office hearing representative affirmed the prior decision.

On April 9, 2002 the Office denied reconsideration on the grounds that appellant’s
request was untimely filed and failed to establish clear evidence of error.

On March 20, 2002 appellant requested reconsideration and submitted a January 21, 2001
report from Dr. Eric Alsterberg, alicensed psychologist.

In his January 21, 2001 report, Dr. Alsterberg noted that he had been treating appellant
since June 5, 2000. He noted that initially appellant “presented with considerable anxiety and
stress, which appeared to be mostly work related.” He concluded that her anxiety issues had
resolved, but that she continued therapy for other reasons.

The Board finds that the Office properly denied appellant’s request for reconsideration on
the grounds that the request was untimely and failed to show clear evidence of error.



The Board’ sjurisdiction to consider and decide appeals from final decisions of the Office
extends only to those final decisions issued within one year prior to the filing of the appea.! As
appellant filed her appeal with the Board on April 31, 2002, the only decision properly before the
Board is the Office’s April 9, 2002 decision denying appellant’ s request for reconsideration. The
Board has no jurisdiction to consider the Office’'s November 16 or March 20, 2000 merit
decisions denying her claim for an employment-related emotional condition.?

Section 8128 of the Federal Employees Compensation Act® does not entitle a claimant to
a review of an Office decision as a matter of right.* This section vests the Office with
discretionary authority to determine whether it will review an award for or against
compensation.”

The Office, through regulations, has imposed limitations on the exercise of its
discretionary authority under section 8128(a). As one such limitation, the Office will not review
adecision denying or terminating compensation benefits unless the application for review isfiled
within one year of the date of that decision.® The Board has found that the imposition of this
one-year limitation does not constitute an abuse of the discretionary authority granted the Office
under 5U.S.C. § 8128(a).’

The Board has held, however, that a claimant has a right under 5 U.S.C. § 8128(a) to
secure a review of an Office decision upon presentation of new evidence that the decision was
erroneous.® In accordance with this holding, the Office will consider an untimely application for
reconsideration only if the application demonstrates clear evidence of error on the part of the
Officein its most recent merit decision.’

Since more than one year elapsed from the November 16, 2000 decision denying
appellant’s claim that she sustained a work-related emotional condition in the performance of
duty to appellant’s March 20, 2002 application for review, the request for reconsideration is
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untimely. Therefore, appellant must submit clear evidence of error in the Office's last merit
decision dated November 16, 2000.

To establish clear evidence of error, a claimant must submit evidence relevant to the issue
that was decided by the Office.’® The evidence must be positive, precise and explicit and must
be manifested on its face that the Office committed an error.** Evidence which does not raise a
substantial question concerning the correctness of the Office’s decision isinsufficient to establish
clear evidence of error.’? It is not enough merely to show that the evidence could be construed
so as to produce a contrary conclusion.> To show clear evidence of error, the evidence
submitted must not only be of sufficient probative value to create a conflict in medical opinion or
establish a clear procedural error, but must be of sufficient probative value to prima facie shift
the weight of the evidence in favor of the claimant and raise a substantial question as to the
correctness of the Office decision.* The Board makes an independent determination of whether
a claimant has submitted clear evidence of error on the part of the Office such that the Office
abused its discretion in denying merit review in the face of such evidence.”

With her reconsideration request appellant submitted a new report from Dr. Alsterberg,
an attending licensed psychologist. In his January 21, 2001 report, Dr. Alsterberg stated initially
that appellant “ presented with considerable anxiety and stress, which appeared to be mostly work
related.” He concluded her anxiety issues had resolved and that her current therapy was for other
reasons. The Board finds that this report fails to establish clear evidence of error by the Office.

The critical issue in the case at the time the Office issued its March 20, 2002 decision was
whether appellant had established that her psychiatric or medical condition was related to work
factors. As Dr. Alsterberg’s reports do not contain medical rationale addressing causal
relationship, they are of little relevance to appellant’s clam and are entirely insufficient to
establish clear evidence of error. Furthermore, he opined that appellant’s anxiety condition had
resolved and her current therapy was unrelated to her employment.

Appellant has not submitted evidence establishing clear evidence of error in the denial of
her claim. Accordingly, the Office properly denied the March 20, 2002 reconsideration request.
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The decision of the Office of Workers Compensation Programs dated April 9, 2002 is
affirmed.
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