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Theissues are: (1) whether appellant sustained an emotional condition causally related to
compensable work factors, and (2) whether the Office of Workers Compensation Programs
properly denied appellant’s request for areview of the written record.

On May 4, 2000 appellant filed a traumatic injury claim aleging that his depression and
stress were causally related to incidents on April 4, 2000. Appellant indicated that he had been
placed on administrative leave pending an investigation of alegations of sexual harassment.
Appellant asserted that the allegations were fal se.

In a decision dated August 21, 2000, the Office denied the claim, finding that no
compensable factors had been established. By letter dated September 26, 2000, appellant
requested a review of the written record. In a decision dated November 18, 2000, the Office's
Branch of Hearings and Review determined that the request was untimely and appellant was not
entitled to a review of the written record as a matter of right. Under its discretionary authority,
the Branch considered the request and found that the issues could be equally well addressed by
submitting new evidence with arequest for reconsideration.

The Board finds that appellant has not established an emotional condition causally related
to compensable work factors.

Appellant has the burden of establishing by the weight of the reliable, probative and
substantial evidence that the condition for which he claims compensation was caused or
adversely affected by factors of his federal employment.! To establish his claim that he
sustained an emotional condition in the performance of duty, appellant must submit: (1) factua
evidence identifying employment factors or incidents alleged to have caused or contributed to his
condition; (2) medical evidence establishing that he has an emotional or psychiatric disorder; and
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(3) rationalized medical opinion evidence establishing that the identified compensable
employment factors are causally related to his emotional condition.?

Workers compensation law does not apply to each and every injury or illness that is
somehow related to an employee's employment. There are situations where an injury or illness
has some connection with the employment but nevertheless does not come within the coverage
of workers compensation. These injuries occur in the course of the employment and have some
kind of causal connection with it but nevertheless are not covered because they are found not to
have arisen out of the employment. Disability is not covered where it results from an
employee' s frustration over not being permitted to work in a particular environment or to hold a
particular position, or secure a promotion. On the other hand, where disability results from an
employee’'s emotional reaction to his regular or specially assigned work duties or to a
requirement imposed by the employment, the disability comes within the coverage of the Federa
Employees Compensation Act.?

In this case, appellant indicated that he was placed on administrative leave pending an
investigation of alegations of sexual harassment. It is well established that administrative or
personnel matters, although generaly related to employment, are primarily administrative
functions of the employer rather than duties of the employee* The Board has aso found,
however, that an administrative or personnel matter may be a factor of employment where the
evidence discloses error or abuse by the employing establishment.”

The decision to place appellant on leave is an administrative matter that is not related to
his regular or specially assigned duties. It is compensable only if there is probative evidence of
error or abuse by the employing establishment. In addition, the investigation itself is an
administrative function and error or abuse must be shown to render the actions of the employing
establishment as compensable work factors® In determining whether the employing
establishment erred or acted abusively, the Board has looked to whether the employing
establishment acted reasonably.’

The evidence of record contains an investigative memorandum dated April 13, 2000 and
accompanying witness statements and evidence that were gathered as part of the employing
establishment investigation. The evidence establishes that a complaint was made that appellant
had engaged in conduct in violation of the employing establishment’s code of ethical conduct,
and an investigation was conducted. There is no evidence in the investigative memorandum or
the accompanying documents that supports a finding that the investigation itself was erroneous
or abusive. Appellant has not submitted any probative evidence of error or abuse in the
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investigation, nor is there any evidence of record that the decision to place appellant on
administrative leave pending the investigation constituted error or abuse. In the absence of such
evidence, the Board finds that appellant has not substantiated a compensable work factor as
contributing to an emotional condition. Since appellant has not established a compensable work
factor, the Board will not address the medical evidence.®

The Board further finds that the Office properly denied appellant’s request for areview of
the written record.

Section 8124(b)(1) of the Act provides that “a claimant for compensation not satisfied
with a decision of the Secretary ... is entitled, on request made within 30 days after the date of
the issuance of the decision, to a hearing on his claim before a representative of the Secretary.”®
Section 10.615 of the federal regulations implementing this section of the Act provides that a
claimant shall be afforded a choice of an oral hearing or a review of the written record by a
representative of the Secretary.’® The regulations provide that a claimant is not entitled to a
review of the written record if the request is not made within 30 days of the date of the issuance
of the decision, as determined by the postmark of the request.**

The Office merit decision in this case was dated August 21, 2000. Appellant’s request
for a review of the written record is dated and postmarked September 26, 2000, which is more
than 30 days after the merit decision. It is therefore untimely and appellant is not entitled to
review of the written record as a matter of right.

Although appellant’s request for a review of the written record was untimely, the Office
has discretionary authority with respect to granting the request and the Office must exercise such
discretion.’? In this case, the Office advised appellant that the issue could be addressed through
the reconsideration process and the submission of new evidence. This is considered a proper
exercise of the Office’s discretionary authority.®® There is no evidence of an abuse of discretion
in this case.
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The decisions of the Office of Workers' Compensation Programs dated November 18 and
August 21, 2000 are affirmed.
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