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The issues are: (1) whether the Office of Workers Compensation Programs properly
denied appellant’s request for an oral hearing; and (2) whether the Office abused its discretion in
refusing to reopen appellant’s case for merit review on the grounds that appellant’s request for
reconsideration was untimely filed and failed to present clear evidence of error.

The Board finds that the Office properly denied appellant’ s request for a hearing.

The Board’ sjurisdiction to consider and decide appeals from final decisions of the Office
extends only to those final decisions issued within one year prior to the filing of the appeal.*
Inasmuch as appellant filed her appeal with the Board on February 17, 2000, the only decisions
properly before the Board are the Office’'s February 22, 1999 decision, denying appellant’s
request for an oral hearing and the February 9, 2000 decision, denying appellant’s request for
reconsideration of the November 25, 1998 decision.

Section 8124(b)(1) of the Federal Employees Compensation Act® provides that “a
clamant ... is entitled, on request made within 30 days after the date of the issuance of the
decision to a hearing on his claim before a representative of the Secretary.” Section 10.615 of
the Office’s federal regulations implementing this section of the Act, provides that a claimant
shall be afforded the choice of an oral hearing or a review of the written record by a
representative of the Secretary.® Thus, a claimant has a choice of requesting an oral hearing or a
review of the written record pursuant to section 8124(b)(1) of the Act and its implementing
regulations.
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Section 10.616(a) of the Office’s regulations® provides in pertinent part that “the hearing
request must be sent within 30 days as determined by postmark or other carrier’s date marking of
the date of the decision for which a hearing is sought.”

The Board has held that the Office, in its Broad discretionary authority in the
administration of the Act, has the power to hold hearings in certain circumstances where no legal
provision was made for such hearings and that the Office must exercise this discretionary
authority in deciding whether to grant a hearing.” Specifically, the Board has held that the Office
has the discretion to grant or deny a hearing request on a claim involving an injury sustained
prior to the enactment of the 1966 amendments to the Act, which provided the right to a
hearing,® when the request is made after the 30-day period for requesting a hearing’ and when
the request is for a second hearing on the same issue.®

In this case, appellant’s January 16, 1999 hearing request, which was postmarked
January 18, 1999, was made more than 30 days after the date of the issuance of the Office's
October 20, 1998 decision denying her request for continuation of pay. Therefore, appellant was
not entitled to an oral hearing as a matter of right. The Office then exercised its discretionary
power in denying appellant’s request for a hearing by finding that the issue of fact of injury
could be equally well addressed by requesting reconsideration and submitting evidence not
previously considered, which established that appellant sustained an injury while in the
performance of duty.

The Board further finds that the Office acted within its discretion in refusing to reopen
appellant’ s case for merit review.

Under section 8128(a) of the Act,’ the Office has the discretion to reopen a case for
review on the merits, on its own motion or on application by the claimant. The Office must
exercise this discretion in accordance with section 10.607 of the implementing federal
regulations,® which provides guidelines for the Office in determining whether an application for
reconsideration is sufficient to warrant a merit review; that section also provides that “an
application for reconsideration must be sent within one year of the date of the Office decision for
which review is sought.”** In Leon D. Faidley, Jr.,"? the Board held that the imposition of the
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one-year time limitation period for filing an application for review was not an abuse of the
discretionary authority granted the Office under section 8128(a) of the Act.

The Office's its last merit decision, issued on November 28, 1998, denied appellant’s
claim on the basis that she failed to establish fact of injury. As the Office did not receive her
application for reconsideration until January 3, 2000, the application was not timely filed. The
Office properly found that appellant had failed to file her request within 30 days.

However, the Office may not deny an application for review based solely on the grounds
that it was not timely filed. For a proper exercise of the discretionary authority granted under
section 8128(a) of the Act, when an application is not timely filed, the Office must nevertheless
undertake a limited review to determine whether the application presents clear evidence that the
Office' s final merit decision was erroneous.™

Appellant submitted copies of |etters from the Office to appellant and appellant’ s requests
for an oral hearing, a December 9, 1999 equal employment opportunity letter regarding
appellant’s notice of removal from the employing establishment, a statement from appellant’s
spouse, a November 25, 1997 report, by Dr. Robert A. Wascher, an undated certificate for the
Family and Medical Leave Act of 1993, a duplicate copy of the August 8, 1997 accident report
and a September 14, 1999 letter from the employing establishment advising her that her claim
had been denied.

In his November 25, 1997 report, Dr. Wascher stated that appellant “underwent major
abdominal surgery on [November 16, 1997]” and that appellant would be totally disabled from
performing her usual employment “until the end of December.” Dr. Wascher does not provide
an opinion regarding a causal relationship between appellant’s disability and her alleged
employment injury.

The Office denied appellant’s continuation of pay request by decision dated October 20,
1998, as she did not file her traumatic injury claim within 30 days of the claimed event. On
November 25, 1998 the Office denied appellant’s claim on the basis that she failed to establish
fact of injury as no medical evidence supporting a causal relationship between her alleged
injuries and the August 8, 1997 accident was submitted.

Appellant also argues that the employing establishment failed to provide her any
assistance in completing her claim forms or follow-up service and that the denia of her claim
was due to the lack of assistance from the employing establishment. She stated that she had filed
an Equal Employment Opportunity claim for the employing establishment’s failure to assist her
in completing the claim forms. Appellant’s arguments are not sufficient to resolve the defect in
her claim.
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As appellant has not raised a substantial issue as to the correctness of the November 28,
1998 decision, she has failed to establish clear evidence of error and, therefore, the Office did not
abuse its discretion in denying a merit review of her claim.

The decisions of the Office of Workers Compensation Programs dated February 9, 2000
and February 22, 1999 are hereby affirmed.
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