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The issue is whether appellant met his burden of proof to establish that he sustained an
emotional condition in the performance of duty.

The Board finds that the case is not in posture for decision.

Workers' compensation law does not apply to each and every injury or illness that is
somehow related to an employee's employment. There are situations where an injury or an
illness has some connection with the employment but nevertheless does not come within the
concept or coverage of workers' compensation. Where the disability results from an employee’s
emotional reaction to his regular or specially assigned duties or to a requirement imposed by the
employment, the disability comes within the coverage of the Federal Employees’ Compensation
Act. On the other hand, the disability is not covered where it results from such factors as an
employee’s fear of a reduction-in-force or his frustration from not being permitted to work in a
particular environment or to hold a particular position.?

Appellant has the burden of establishing by the weight of the reliable, probative and
substantial evidence that the condition for which he claims compensation was caused or
adversely affected by employment factors.®> This burden includes the submission of a detailed
description of the employment factors or conditions which appellant believes caused or
adversely affected the condition or conditions for which compensation is claimed.
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In cases involving emotional conditions, the Board has held that, when working
conditions are alleged as factors in causing a condition or disability, the Office of Workers
Compensation Programs as part of its adjudicatory function, must make findings of fact
regarding which working conditions are deemed compensable factors of employment and are to
be considered by a physician when providing an opinion on causal relationship and which
working conditions are not deemed factors of employment and may not be considered.® If a
claimant does implicate a factor of employment, the Office should then determine whether the
evidence of record substantiates that factor. When the matter asserted is a compensable factor of
employment and the evidence of record establishes the truth of the matter asserted, the Office
must base its decision on an analysis of the medical evidence.®

In March 1999 appellant, then a 48-year-old coal mine inspector, aleged that he
sustained an emotional condition as a result of a number of employment incidents and
conditions. By decision dated August 23, 1999, the Office denied appellant’'s emotional
condition claim on the grounds that he did not establish any compensable employment factors.
After areview of the written record, an Office hearing representative issued a decision, dated
February 14, 2000 and finalized February 16, 2000, which affirmed the Office’s August 23, 1999
decision. The Board must, thus, initialy review whether these alleged incidents and conditions
of employment are covered employment factors under the terms of the Act.

Appellant aleged that, during a meeting on September 4, 1998, Donald Persinger, a
supervisor, committed harassment and discrimination by making abusive statements and treating
the meeting like an interrogation. He also alleged that, during a meeting at the workplace on
March 19, 1999, Mr. Persinger committed harassment and discrimination by making abusive
statements and preventing his wife from attending the meeting. Appellant also generally claimed
that Mr. Persinger retaliated against him for filing grievances and harassed him by adopting a
hostile attitude and verbally abusing him.

To the extent that disputes and incidents alleged as constituting harassment and
discrimination by supervisors established as occurring and arising from appellant’s performance
of his regular duties, these could constitute employment factors.” However, for harassment or
discrimination to give rise to a compensable disability under the Act, there must be evidence that
harassment or discrimination did in fact occur. Mere perceptions of harassment or
discrimination are not compensable under the Act® In the present case, the employing
establishment denied that appellant was subjected to harassment or discrimination and appellant
has not submitted sufficient evidence to establish that he was harassed or discriminated against
by his supervisor.” Appellant alleged that his supervisor made statements and engaged in actions
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which he believed constituted harassment and discrimination, but he provided no corroborating
evidence, such as witness statements, to establish that the statements actually were made or that
the actions actually occurred.’® Thus, appellant has not established a compensable employment
factor under the Act with respect to the claimed harassment and discrimination.

Appellant aleged that in 1998, the employing establishment improperly reassigned his
work vehicle to a coworker and wrongly assigned him another vehicle which was unsafe. He
claimed that he was wrongly denied the right to have a representative present during the
September 4, 1998 meeting and that his representative was not informed regarding a proposed
suspension issued on December 3, 1998. Appellant alleged that he received unfair performance
evaluations and that he was subjected to improper disciplinary actions, including the suspension
action which was initiated in December 1998. He claimed that his identification card and keys
were wrongly taken from him in connection with this suspension and that after he returned from
the suspension he was improperly assigned to a new supervisor and given different duties.™
Appellant also alleged that Mr. Persinger acted improperly on March 19, 1999 when he made an
unannounced visit to his house in order to deliver adisciplinary action.

Regarding appellant’s allegations that the employing establishment engaged in improper
disciplinary actions, issued unfair performance evaluations, improperly assigned work duties and
unreasonably monitored his activities at work, the Board finds that these allegations relate to
administrative or personnel matters, unrelated to the employee’s regular or specially assigned
work duties and do not fall within the coverage of the Act.*? Although the handling of
disciplinary actions and evaluations, the assignment of work duties and the monitoring of
activities at work are generally related to the employment, they are administrative functions of
the employer and not duties of the employee.®* However, the Board has also found that an
administrative or personnel matter will be considered to be an employment factor where the
evidence discloses error or abuse on the part of the employing establishment. In determining
whether the employing establishment erred or acted abusively, the Board has examined whether
the employing establishment acted reasonably.™*

The record contains August 1999 statements, in which the Secretary of Labor and the
Assistant Secretary for Mine Safety and Health indicated that Mr. Persinger acted improperly
when he made an unannounced visit to appellant’'s home on March 19, 1999. The Assistant
Secretary for Mine Safety and Health noted that the finding of improper conduct was made after
an investigation was conducted. Therefore, appellant has shown that Mr. Persinger committed
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error with respect to the March 19, 1999 visit to his home and he has identified a compensable
employment factor in this regard.

As noted above, appellant aleged that other administrative and personnel matters
constituted employment factors. However, appellant has not submitted sufficient evidence to
establish that the employing establishment committed error or abuse with regard to these matters.
Appellant filed numerous grievances in connection with a number of these claimed incidents and
conditions, but the record does not contain any decisions finding that error or abuse was
committed. Thus, appellant has not established a compensable employment factor under the Act
with respect to these other administrative and personnel matters.

In the present case, appellant has identified a compensable employment factor with
respect to the March 19, 1999 visit of Mr. Persinger to his home. As appellant has established a
compensable employment factor, the Office must base its decision on an analysis of the medical
evidence. As the Office found there were no compensable employment factors, it did not
analyze or develop the medical evidence. The case will be remanded to the Office for this
purpose.® After such further development as deemed necessary, the Office should issue an
appropriate decision on this matter.
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The decisions of the Office of Workers Compensation Programs dated February 14,
2000 and finalized February 16, 2000 and dated August 23, 1999 are set aside and the case
remanded to the Office for further proceedings consistent with this decision of the Board.
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