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 The issue is whether the Office of Workers’ Compensation Programs properly denied 
appellant’s request for reconsideration under 5 U.S.C. § 8128 on the grounds that it was untimely 
filed and failed to demonstrate clear evidence of error. 

 On April 25, 1996 appellant, then a 52-year-old supervisory medical records technician 
for the tumor registry, filed an occupational disease claim, alleging that employment factors 
caused job-related stress.  She stopped work on April 26, 1996.  By letter dated September 23, 
1996, the Office informed appellant of the type evidence needed to support her claim and, 
following further development, by decision dated November 7, 1996, denied the claim.  The 
Office found that the medical evidence failed to establish that appellant’s emotional condition 
was causally related to the one compensable factor of employment.  On November 7, 1997 
appellant faxed a request for reconsideration to the Office.  She had previously submitted 
additional evidence.  By decision dated September 2, 1998, the Office denied appellant’s 
reconsideration request on the grounds that it was untimely filed and she failed to demonstrate 
clear evidence of error.  The instant appeal follows. 

 The only decision before the Board is the Office’s September 2, 1998 decision denying 
appellant’s request for reconsideration of the November 7, 1996 Office decision.  Because more 
than one year had elapsed between the issuance of this decision and November 6, 1998, the date 
appellant filed her appeal with the Board, the Board lacks jurisdiction to review the November 7, 
1996 Office decision.1 

 The Board finds that appellant’s November 7, 1997 request for reconsideration was 
timely filed. 

                                                 
 1 See 20 C.F.R. § 501.3(d)(2). 
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 Section 8128(a) of the Federal Employees’ Compensation Act2 does not entitle a 
claimant to a review of an Office decision as a matter of right.3  This section, vesting the Office 
with discretionary authority to determine whether it will review an award for or against 
compensation, provides: 

“The Secretary of Labor may review an award for or against payment of 
compensation at any time on his own motion or on application.  The Secretary, in 
accordance with the facts found on review may -- 

(1) end, decrease, or increase the compensation awarded; or 

(2) award compensation previously refused or discontinued.” 

 The Office, through its regulations, has imposed limitations on the exercise of its 
discretionary authority under 5 U.S.C. § 8128(a).  As one such limitation, the Office has stated 
that it will not review a decision denying or terminating a benefit unless the application for 
review is filed within one year of the date of that decision.4  The Board has found that the 
imposition of this one-year time limitation does not constitute an abuse of the discretionary 
authority granted the Office under 5 U.S.C. § 8128(a).5 

 The one-year time limitation begins to run on the date following the date of the original 
Office decision.  However, a right to reconsideration within one year accompanies any 
subsequent merit decision on the issues.  In this case, the Office issued a decision on 
November 7, 1996 and on November 7, 1997 appellant requested reconsideration.  Appellant, 
thus, timely filed her request for reconsideration within one year of the previous merit decision 
and the Office abused its discretion in denying her reconsideration request by applying an 
improper legal standard reserved for cases where reconsideration is requested more than one 
year later.  Thus, as the Office erroneously reviewed the evidence submitted in support of 
appellant’s reconsideration request under the clear evidence of error standard, the Board will 
remand the case to the Office for review of this evidence under the proper standard of review.6 

                                                 
 2 5 U.S.C. § 8128(a). 

 3 See Jesus D. Sanchez, 41 ECAB 964 (1990). 

 4 20 C.F.R. § 10.138(b)(2). 

 5 Jesus D. Sanchez, supra note 3. 

 6 The Board notes that appellant submitted additional evidence with her appeal to the Board.  This evidence was 
submitted subsequent to the September 2, 1998 Office decision, and the Board cannot consider this evidence as its 
review of the case is limited to the evidence of record which was before the Office at the time of its final decision.  
20 C.F.R. § 501.2(c). 
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 The decision of the Office of Workers’ Compensation Programs dated September 2, 1998 
is hereby vacated, and the case is remanded to the Office for further proceedings consistent with 
this opinion. 
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