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The issue is whether the Office of Workers Compensation Programs abused its
discretion in refusing to reopen appellant’s clam for merit review under 5 U.S.C. § 8128 (a).

In the present case, the Office accepted that appellant sustained a lumbosacral strain and
a herniated nucleus pulposus L4-5 in the performance of duty on December 6, 1991. Appellant
returned to a light-duty position and stopped working on July 14, 1993.> Her clam for
compensation commencing July 14, 1993 was denied by decision dated October 13, 1993. By
decisons dated Junel, 1994 and June 14, 1995, the Office denied modification of the
October 13, 1993 decision.

In a letter dated June 10, 1996, appellant requested reconsideration of her clam and
submitted additional evidence. By decision dated June 20, 1996, the Office found that the
evidence submitted was not sufficient to warrant merit review of the prior decisions.

The Board' s jurisdiction is limited to final decisions of the Office issued within one year
of the filing of the appeal.? Since appellant filed her appeal on September 23, 1996, the only
decision over which the Board has jurisdiction on this appeal is the June 20, 1996 decision
denying her request for reconsideration.

The Board has reviewed the record and finds that the Office did not abuse its discretion
in refusing to reopen the claim for merit review.

! Appellant returned to alight-duty position on December 16, 1993.

220 C.F.R. §501.3(d).



To require the Office to reopen a case for merit review under section 8128(a) of the
Federal Employees Compensation Act,® the Office’s regulations provides that a claimant may
obtain review of the merits of the claim by: (1) showing that the Office erroneously applied or
interpreted a point of law, or (2) advancing a point of law or fact not previously considered by
the Office, or (3) submitting relevant and pertinent evidence not previously considered by the
Office.* Section 10.138(b)(2) states that any application for review that does not meet at |east
one of the requirements listed in section 10.138(b)(1) will be denied by the Office without
review of the merits of the claim.”

In the present case, the evidence submitted was not sufficient to require the Office to
reopen the claim for merit review. The underlying issue in this case is whether appellant has
established disability commencing July 14, 1993 causally related to her employment injury. Ina
report dated April 17, 1995, Dr.HomeroR. Anchondo, a neurosurgeon, indicated that
appellant’ s symptoms were related to a herniated disc at L4-5, with an MRI (magnetic resonance
imaging) showing that the herniation was larger than in the past. The Board notes that appellant
had previously submitted a May 26, 1995 report from Dr. Anchondo, which provided a more
detailed history and an opinion that appellant’s continuing symptoms were related to the
herniated disc.® The April 17, 1995 report does not discuss disability for work commencing
July 14, 1993, or otherwise provide any new and relevant information regarding the medical
issuein this case.

In a report dated February 22, 1995, Dr. Robert W. Koshman, an orthopedic surgeon,
provided a history and results on examination, diagnosing left sciatica and a herniated L4-5 disc.
Dr. Koshman notes only that appellant had episodes of back pain in July 1993, without
discussing disability for work or providing an opinion relating any disability commencing
July 14, 1993 to the employment injury. The Board therefore finds that the February 22, 1995
report from Dr. Koshman does not constitute new and relevant evidence sufficient to require the
Office to reopen the claim for merit review.

Appellant also submitted a December 9, 1993 report from Dr. Jerry N. Street, an
orthopedic surgeon, which was submitted earlier and does not constitute new evidence. A
January 20, 1995 MRI does not address the relevant issue in this case.

The Board accordingly finds that appellant did not submit relevant and pertinent evidence
not previously considered by the Office. Her request for reconsideration did not show that the
Office erroneously applied or interpreted a point of law, nor did she advance a point of law or
fact not previously considered by the Office. Appellant has not met the requirements of section

® 5 U.S.C. § 8128(a) (providing that “[t]he Secretary of Labor may review an award for or against payment of
compensation at any time on his own motion or on application.”)

420 C.F.R. § 10.138(b)(1).
® 20 C.F.R. § 10.138(b)(2); see also Norman W. Hanson, 45 ECAB 430 (1994).

® The May 26, 1995 report from Dr. Anchondo was considered by the Officein its June 14, 1995 decision.



10.138(b)(1), and therefore the Office did not abuse its discretion in denying merit review in this
case.

The decision of the Office of Workers Compensation Programs dated June 20, 1996 is
affirmed.
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