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e For questions regarding the prohibited transaction exemptions: contact Susan Wilker, Office
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e For questions regarding the Regulatory Impact Analysis: contact James Butikofer, Office of
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SUPPLEMENTARY INFORMATION:

A. Executive Summary

The Department of Labor is proposing a new regulatory definition of an investment
advice fiduciary for purposes of Title 1 and Title II of the Employee Retirement Income Security
Act (ERISA). As compared to the existing regulatory definition, which dates to 1975, the
proposal better reflects the text and the purposes of the statute and better protects the interests of
retirement investors, consistent with the mission of the Department’s Employee Benefits
Security Administration to ensure the security of the retirement, health, and other workplace-
related benefits of America’s workers and their families.

The Department proposes that a person would be an investment advice fiduciary under
Title I and Title II of ERISA if they provide investment advice or make an investment
recommendation to a retirement investor (i.e., a plan, plan fiduciary, plan participant or
beneficiary, IRA, IRA owner or beneficiary or IRA fiduciary); the advice or recommendation is
provided “for a fee or other compensation, direct or indirect,” as defined in the proposed rule;
and the person makes the recommendation in one of the following contexts:

e The person either directly or indirectly (e.g., through or together with any affiliate)

has discretionary authority or control, whether or not pursuant to an agreement,

arrangement, or understanding, with respect to purchasing or selling securities or
other investment property for the retirement investor;



e The person either directly or indirectly (e.g., through or together with any affiliate)
makes investment recommendations to investors on a regular basis as part of their
business and the recommendation is provided under circumstances indicating that the
recommendation is based on the particular needs or individual circumstances of the
retirement investor and may be relied upon by the retirement investor as a basis for
investment decisions that are in the retirement investor’s best interest; or

e The person making the recommendation represents or acknowledges that they are
acting as a fiduciary when making investment recommendations.

The proposal is designed to ensure that ERISA’s fiduciary standards uniformly apply to all
advice that retirement investors receive concerning investment of their retirement assets in a way
that ensures that retirement investors’ reasonable expectations are honored when receiving
advice from financial professionals who hold themselves out as trusted advice providers. The
Department’s proposal fills an important gap in those advice relationships where advice is not
currently required to be provided in the retirement investor’s best interest, and the investor may
not be aware of that fact.

Together with proposed amendments to administrative exemptions from the prohibited
transaction rules applicable to fiduciaries under Title I and Title II of ERISA published
elsewhere in this issue of the Federal Register, the proposal is intended to protect the interests of
retirement investors by requiring investment advice providers to adhere to stringent conduct
standards and mitigate their conflicts of interest. The proposals’ compliance obligations are
generally consistent with the best interest obligations set forth in the Securities and Exchange
Commission’s (SEC’s) Regulation Best Interest and its Commission Interpretation Regarding
Standard of Conduct for Investment Advisers (SEC Investment Adviser Interpretation), each
released in 2019.

The Department anticipates that the most significant benefits of the proposals will stem
from the uniform application of the ERISA fiduciary standard and exemption conditions to
investment advice to retirement investors. Under the proposals, advice providers would be

subject to a common fiduciary standard that would reduce retirement investor exposure to

conflicted advice that erodes investment returns and would be obligated to adhere to protective



conflict-mitigation requirements.!' Requiring advice providers to compete under a common
fiduciary standard will be especially beneficial with respect to those transactions that currently
are not uniformly covered by fiduciary protections consistent with ERISA’s high standards,
including recommendations to roll over assets from a workplace retirement plan to an IRA (e.g.,
in those cases in which the advice provider is not subject to Federal securities law standards and,
as is often the case, does not have an ongoing and preexisting relationship with the customer);
investment recommendations with respect to many commonly purchased retirement annuities,
such as fixed index annuities; and investment recommendations to plan fiduciaries.

B. Background

1. Title I and Title II of ERISA and the 1975 Rule

ERISA? is a “comprehensive statute designed to promote the interests of employees and
their beneficiaries in employee benefit plans.”® Under the statutory framework, Title I of ERISA
imposes duties and restrictions on individuals who are “fiduciaries” with respect to employee
benefit plans. In particular, fiduciaries to Title I plans must adhere to duties of prudence and
loyalty. ERISA section 404 provides that Title I plan fiduciaries must act with the “care, skill,
prudence, and diligence under the circumstances then prevailing that a prudent [person] acting in
a like capacity and familiar with such matters would use in the conduct of an enterprise of a like
character and with like aims,” and they also must discharge their duties with respect to a plan
“solely in the interest of the participants and beneficiaries.”*

These fiduciary duties, which are rooted in the common law of trusts, are reinforced by
prohibitions against transactions involving conflicts of interest because of the dangers such
transactions pose to plans and their participants. The prohibited transaction provisions of ERISA,

including Title IT of ERISA which is codified in the Internal Revenue Code (Code),

! The references in this document to a “fiduciary” are intended to mean an ERISA fiduciary unless otherwise stated.
229 U.S.C. 1001, et seq.

3 Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 90 (1983).

4 ERISA section 404, 29 U.S.C. 1104.



“categorically bar[]” plan fiduciaries from engaging in transactions deemed “likely to injure the
pension plan.”® These prohibitions broadly forbid a fiduciary from “deal[ing] with the assets of
the plan in his own interest or for his own account,” and “receiv[ing] any consideration for his
own personal account from any party dealing with such plan in connection with a transaction
involving the assets of the plan.”® Congress also gave the Department authority to grant
conditional administrative exemptions from the prohibited transaction provisions, but only if the
Department finds that the exemption is (1) administratively feasible for the Department, (2) in
the interests of the plan and of its participants and beneficiaries, and (3) protective of the rights
of participants and beneficiaries of such plan.’

Title IT of ERISA, codified in the Code,® governs the conduct of fiduciaries to plans
defined in Code section 4975(e)(1), which includes IRAs.” Some plans defined in Code section
4975(e)(1) are also covered by Title I of ERISA, but the definitions of such plans are not
identical. Although Title II, as codified in the Code, does not directly impose specific duties of
prudence and loyalty on fiduciaries as in ERISA section 404(a), it prohibits fiduciaries from

engaging in conflicted transactions on many of the same terms as Title 1.!° Under the

5 Harris Trust Sav. Bank v. Salomon Smith Barney Inc., 530 U.S. 238, 241-42 (2000) (citation and quotation marks
omitted).

8 ERISA section 406(b)(1), (3), 29 U.S.C. 1106(b)(1), (3).

7 ERISA section 408(a), 29 U.S.C. 1108(a).

8 This proposal includes some references to the Code in the context of discussions of Title II of ERISA involving
specific provisions codified in the Code. The Department understands that references to the Code are useful but
emphasizes that both Title I and Title II are covered by the same definition of fiduciary and the same general
framework of prohibited transactions, and that, under both Title I and Title II, fiduciaries must comply with the
conditions of an available prohibited transaction exemption in order to engage in an otherwise prohibited
transaction.

% For purposes of the proposed rule, the term “IRA” is defined as any account or annuity described in Code section
4975(e)(1)(B) — (F), and includes individual retirement accounts, individual retirement annuities, health savings
accounts, and certain other tax-advantaged trusts and plans. However, for purposes of any rollover of assets between
a Title I Plan and an IRA described in this preamble, the term “IRA” includes only an account or annuity described
in Code section 4975(e)(1)(B) or (C). Additionally, while the Department uses the term “retirement investor”
throughout this document to describe advice recipients, that is not intended to suggest that the fiduciary definition
would apply only with respect to employee pension benefit plans and IRAs that are retirement savings vehicles. As
discussed herein, the rule would apply with respect to plans as defined in Title I and Title II of ERISA that make
investments. In this regard, see also proposed paragraph (f)(11) that provides that the term “investment property”
“does not include health insurance policies, disability insurance policies, term life insurance policies, or other
property to the extent the policies or property do not contain an investment component.”

1026 U.S.C. 4975(c)(1); cf- id. at 4975(f)(5), which defines “correction” with respect to prohibited transactions as
placing a plan or an IRA in a financial position not worse than it would have been in if the person had acted “under
the highest fiduciary standards.”



Reorganization Plan No. 4 of 1978, which Congress subsequently ratified in 1984,'! the
Department was generally granted authority to interpret the fiduciary definition and issue
administrative exemptions from the prohibited transaction provisions in Code section 4975.!2

Many of the protections, duties, and liabilities in both Title I and Title II of ERISA hinge
on fiduciary status; therefore, the determination of who is a “fiduciary” is of central importance.
ERISA includes a statutory definition of a fiduciary at section 3(21)(A), which provides that a
person is a fiduciary with respect to a plan to the extent the person (i) exercises any discretionary
authority or discretionary control respecting management of such plan or exercises any authority
or control respecting management or disposition of its assets, (ii) renders investment advice for a
fee or other compensation, direct or indirect, with respect to any moneys or other property of
such plan, or has any authority or responsibility to do so, or (ii1) has any discretionary authority
or discretionary responsibility in the administration of such plan.!* The same definition of a
fiduciary is in Code section 4975(e)(3).'*

These statutory definitions broadly assign fiduciary status for purposes of Title I and Title
IT of ERISA. Thus, “any authority or control” over plan assets is sufficient to confer fiduciary
status, and any person who renders “investment advice for a fee or other compensation, direct or
indirect” is an investment advice fiduciary, regardless of whether they have direct control over
the plan’s assets, and regardless of their status under another statutory or regulatory regime. In
the absence of fiduciary status, persons who provide investment advice would neither be subject
to Title I of ERISA’s fundamental fiduciary standards, nor responsible under Title I and Title II
of ERISA for avoiding prohibited transactions. The broad statutory definition, prohibitions on

conflicts of interest, and core fiduciary obligations of prudence and loyalty (as applicable) all

I Sec. 1, Pub. L. 98-532, 98 Stat. 2705 (Oct. 19, 1984).
125 U.S.C. App. (2018).

13 ERISA section 3(21)(A), 29 U.S.C. 1002(21)(A).
1426 U.S.C. 4975(e)(3).



reflect Congress’ recognition in 1974, when it passed ERISA, of the fundamental importance of
investment advice to protect the interests of retirement savers.

In 1975, shortly after ERISA was enacted, the Department issued a regulation at 29 CFR
2510.3-21(c)(1) that defined the circumstances under which a person renders “investment
advice” to an employee benefit plan within the meaning of section 3(21)(A)(ii) of ERISA, such
that said person would be a fiduciary under ERISA.'> The regulation narrowed the plain and
expansive language of section 3(21)(A)(ii), creating a five-part test that must be satisfied in order
for a person to be treated as a fiduciary by reason of rendering investment advice. Under the five-
part test, a person is a fiduciary only if they: (1) render advice as to the value of securities or
other property, or make recommendations as to the advisability of investing in, purchasing, or
selling securities or other property (2) on a regular basis (3) pursuant to a mutual agreement,
arrangement, or understanding with the plan or a plan fiduciary that (4) the advice will serve as a
primary basis for investment decisions with respect to plan assets, and that (5) the advice will be
individualized based on the particular needs of the plan. The Department of the Treasury issued a
virtually identical regulation under Code section 4975(¢e)(3), at 26 CFR 54.4975-9(c)(1), which
applies to plans defined in Code section 4975.!°

Since 1975, the retirement plan landscape has changed significantly, with a shift from
defined benefit plans (in which decisions regarding investment of plan assets are primarily made
by professional asset managers) to defined contribution/individual account plans such as 401(k)
plans (in which decisions regarding investment of plan assets are often made by plan participants
themselves). In 1975, IRAs had only recently been created (by ERISA itself), and 401(k) plans
did not yet exist. Retirement assets were principally held in pension funds controlled by large

employers and professional money managers. Now, IRAs and participant-directed plans, such as

1540 FR 50842 (Oct. 31, 1975).

1640 FR 50840 (Oct. 31, 1975). The issuance of this regulation pre-dated The Reorganization Plan No. 4 of 1978,
and thus authority to issue this regulatory definition under Title I of ERISA was still with the Department of the
Treasury.



401(k) plans, have become more common retirement vehicles as opposed to traditional pension
plans, and rollovers of employee benefit plan assets to IRAs are commonplace. Individuals,
regardless of their financial literacy, have thus become increasingly responsible for their own
retirement savings.

The shift toward individual control over retirement investing (and the associated shift of
risk to individuals) has been accompanied by a dramatic increase in the variety and complexity
of financial products and services, which has widened the information gap between investment
advice providers and their clients. Plan participants and other retirement investors may be unable
to assess the quality of the advice they receive or be aware of and guard against the investment
advice provider’s conflicts of interest. However, as a result of the five-part test in the 1975 rule,
many investment professionals, consultants, and financial advisers have no obligation to adhere
to the fiduciary standards in Title I of ERISA or to the prohibited transaction rules, despite the
critical role they play in guiding plan and IRA investments. In many situations, this disconnect
serves to undermine the reasonable expectations of retirement investors in today’s marketplace; a
retirement investor may reasonably expect that the advice they are receiving is fiduciary advice
even when it is not. If these investment advice providers are not fiduciaries under Title I or Title
II of ERISA, they do not have obligations under Federal pension law to either avoid prohibited
transactions or comply with the protective conditions in a prohibited transaction exemption
(PTE).

Recently, other regulators have recognized the need for change in the regulation of
investment recommendations and have imposed enhanced conduct standards on financial
professionals that make investment recommendations, including broker-dealers and insurance
agents. As a result, the regulatory landscape today is very different than it was even five years
ago. In 2019, the SEC adopted Regulation Best Interest, which established an enhanced best

interest standard of conduct applicable to broker-dealers when making a recommendation of any



securities transaction or investment strategy involving securities to retail customers.!” The SEC
also issued its SEC Investment Adviser Interpretation, which addressed the conduct standards
applicable to investment advisers under the Investment Advisers Act of 1940 (Advisers Act).'®
As the SEC has repeatedly stated, “key elements of the standard of conduct that applies to
broker-dealers under Regulation Best Interest will be substantially similar to key elements of the
standard of conduct that applies to investment advisers pursuant to their fiduciary duty under the
Advisers Act.”" In this connection, the SEC has also stressed that Regulation Best Interest
“aligns the standard of conduct with retail customers’ reasonable expectations|[.]”?

In 2020, the National Association of Insurance Commissioners (NAIC) also revised its
Suitability In Annuity Transactions Model Regulation to provide that insurance agents must act
in the consumer’s best interest, as defined by the Model Regulation, when making a
recommendation of an annuity. Under the Model Regulation, insurers would also be expected to
establish and maintain a system to supervise recommendations so that the insurance needs and
financial objectives of consumers at the time of the transaction are effectively addressed.?! The
goal of the NAIC working group was “to seek clear, enhanced standards for annuity sales so
consumers understand the products they purchase, are made aware of any material conflicts of
interest, and are assured those selling the products do not place their financial interests above
consumers’ interests.”?? According to the NAIC, as of August 23, 2023, 43 jurisdictions have
implemented the revisions to the model regulation.?

These regulatory efforts reflect the understanding that broker-dealers and insurance

agents commonly make recommendations to their customers for which they are compensated as

17 Regulation Best Interest: The Broker-Dealer Standard of Conduct, 84 FR 33318 (July 12, 2019).

18 Commission Interpretation Regarding Standard of Conduct for Investment Advisers, 84 FR 33669 (July 12,
2019).

19 Regulation Best Interest release, 84 FR 33318, 33330 (July 12, 2019).

20 Id. at 33318.

2l Available at www.naic.org/store/free/MDL-275.pdf.

22 See https://content.naic.org/cipr-topics/annuity-suitability-best-interest-standard.

23 NAIC Annuity Suitability & Best Interest Standard webpage, https://content.naic.org/cipr-topics/annuity-
suitability-best-interest-standard.



a regular part of their business; that investors rely upon these recommendations; and that
regulatory protections are important to ensure that the advice is in the best interest of the retail
customer, in the case of broker-dealers, or consumers, in the case of insurance agents.?* After
careful review of the existing regulatory landscape, the Department too has concluded that
existing regulations should be revised to reflect current realities in light of the text and purposes
of Title I of ERISA and the Code.

In the current landscape, the existing 1975 regulation no longer serves ERISA’s purpose
to protect the interests of retirement investors, especially given the growth of participant-directed
investment arrangements and IRAs, the conflicts of interest associated with investment
recommendations, and the pressing need for plan participants, IRA owners, and their
beneficiaries to receive sound advice from sophisticated financial advisers when making critical
investment decisions in an increasingly complex financial marketplace. As the SEC and NAIC
recognized, many different types of financial professionals, including insurance agents, broker-
dealers, advisers subject to the Advisers Act, and others, make recommendations to investors for
which they are compensated, and investors rightly rely upon these recommendations with an
expectation that they are receiving advice that is in their interest. Like these other regulators, the
Department has concluded that it is appropriate to revisit the existing regulatory structure to
ensure that it properly and uniformly protects the financial interests of retirement investors as
Congress intended. As reflected in this regulatory package, after evaluation of the types of

investment advisory relationships that should give rise to ERISA fiduciary status, the

24 The SEC stated in the Regulation Best Interest release that “there is broad acknowledgment of the benefits of, and
support for, the continuing existence of the broker-dealer business model, including a commission or other
transaction-based compensation structure, as an option for retail customers seeking investment recommendations.”
84 FR 33318, 33319 (July 12, 2019). The NAIC Model Regulation, section 6.5.M defines a recommendation as
“advice provided by a producer to an individual consumer that was intended to result or does result in a purchase, an
exchange or a replacement of an annuity in accordance with that advice.” Section 5.B., defines “cash compensation”
as “any discount, concession, fee, service fee, commission, sales charge, loan, override, or cash benefit received by a
producer in connection with the recommendation or sale of an annuity from an insurer, intermediary, or directly
from the consumer.” (Emphasis added).



Department has concluded that it is appropriate to revise the regulatory definition of an
investment advice fiduciary under Title I and Title IT of ERISA in the manner set forth herein.

2. Prior Rulemakings

The Department began the process of reexamining the regulatory definition of an
investment advice fiduciary under Title I and Title II of ERISA in 2010. After issuing two
notices of proposed rules, conducting multiple days of public hearings, and over six years of
deliberations, on April 8, 2016, the Department replaced the 1975 regulation with a new
regulatory definition (the “2016 Final Rule”), which applied under Title I and Title II of
ERISA.? In the preamble to the 2016 Final Rule, the Department noted that the 1975 five-part
test had been created in a very different context and investment advice marketplace. The
Department expressed concern that specific elements of the five-part test—which are not found
in the text of Title I or Title I of ERISA—worked to defeat retirement investors’ legitimate
expectations when they received investment advice from trusted advice providers in the modern
marketplace for financial advice.

The Department identified the “regular basis” element?® in the five-part test as a

particularly important example of the 1975 regulation’s shortcomings. The Department stated

25 Definition of the Term “Fiduciary”; Conflict of Interest Rule—Retirement Investment Advice, 81 FR 20946 (Apr.
8, 2016). The Department issued its first proposal to amend the regulatory definition of an investment advice
fiduciary in 2010. 75 FR 65263 (Oct. 22, 2010). The first proposed rulemaking provided for a 90-day comment
period, from October 22, 2010, through January 20, 2011. The comment period was extended for 14 days. The
Department held a public hearing in Washington, DC, on March 1-2, 2011, after which the Department welcomed
public comment for 15 days in order for commenters to supplement hearing testimony or otherwise provide
additional comments. That proposal was withdrawn, and the Department issued a second proposal in 2015 along
with related proposed prohibited transaction exemptions and proposed amendments to existing exemptions. 80 FR
21928 (Apr. 20, 2015). The 2015 proposal and proposed related exemptions initially provided for 75-day comment
periods, ending on July 6, 2015, but the Department extended the comment periods to July 21, 2015. Before
finalizing the 2015 proposals, the Department held a public hearing in Washington, DC on August 10-13, 2015, at
which over 75 speakers testified. The transcript of the hearing was made available on September 8, 2015, and the
Department provided additional opportunity for interested persons to submit comments on the proposal and
proposed related exemptions or on the transcript until September 24, 2015. A total of over 3,000 comment letters
were received on the 2015 proposals. There were also over 300,000 submissions made as part of 30 separate
petitions submitted on the proposals. These comments and petitions, which came from consumer groups, plan
sponsors, financial services companies, academics, elected government officials, trade and industry associations, and
others, were both in support of and in opposition to the 2015 proposals.

26 This refers to the requirement in the 1975 regulation that, in order for fiduciary status to attach, investment advice
must be provided by the person “on a regular basis.” 29 CFR 2510.3-21(c)(1)(ii)(B).



that the requirement that advice be provided on a “regular basis” had failed to draw a sensible
line between fiduciary and non-fiduciary conduct and had undermined the Act’s protective
purpose. The Department pointed to examples of transactions in which a discrete instance of
advice can be of critical importance to the plan, such as a one-time purchase of a group annuity
to cover all of the benefits promised to substantially all of a plan’s participants for the rest of
their lives when a defined benefit plan terminates, or a plan’s expenditure of hundreds of
millions of dollars on a single real estate transaction based on the recommendation of a financial
adviser hired for purposes of that one transaction.

The Department likewise expressed concern that the requirements in the 1975 regulation
of a “mutual agreement, arrangement, or understanding” that advice would serve as “a primary
basis for investment decisions” had encouraged investment advice providers in the current
marketplace to use fine print disclaimers as potential means of avoiding ERISA fiduciary status,
even as they marketed themselves as providing tailored or individualized advice based on the
retirement investor’s best interest. Additionally, the Department noted that the “primary basis”
element of the five-part test appeared in tension with the statutory text and purposes of Title I
and Title II of ERISA. If, for example, a prudent plan fiduciary hires multiple specialized
advisers for an especially complex transaction, it should be able to rely upon any or all of the
consultants that it hired to render advice regardless of arguments about whether one could
characterize the advice, in some sense, as primary, secondary, or tertiary.

In adopting the 2016 Final Rule, the Department presented an economic analysis
demonstrating that investment advice providers are compensated in ways that create conflicts of
interest, which can bias investment advice and erode plan and IRA investment results.?” The

Department noted that many of the consultants and advisers who provide investment-related

27U.S. Department of Labor, Fiduciary Investment Advice Regulatory Impact Analysis (2016), available at
https://www.dol.gov/sites/dolgov/files/EBS A/laws-and-regulations/rules-and-regulations/completed-
rulemaking/1210-AB32-2/ria.pdf.



advice and recommendations received compensation from the financial institutions whose
investment products they recommend, and that this can give the consultants and advisers a strong
bias, conscious or unconscious, to favor investments that provide them greater compensation
rather than those that may be most appropriate for the retirement investors. The Department also
found that consolidation of the financial services industry and developments in compensation
arrangements multiplied the opportunities for self-dealing and reduced the transparency of fees.
Most significantly, the Department explained in its analysis that, in the absence of the 2016 Final
Rule, the underperformance associated with conflicts of interest in the mutual funds segment
alone could have cost IRA investors between $95 billion and $189 billion over the following 10
years and between $202 billion and $404 billion over the following 20 years. While these
projected losses were substantial, they represented only a portion of what IRA investors stood to
lose as a result of conflicted investment advice.

The Department expected that compliance with the 2016 Final Rule would deliver large
gains for retirement investors by reducing these losses. The Department cited evidence that
holding broker-dealer representatives to fiduciary standards at the State level does not impair
access to their services. Additionally, the Department noted that financial services firms already
were moving toward more fee-based advice models, considering flatter compensation models,
and integrating technology. The Department anticipated that the rule would accelerate these
types of innovations for the benefit of plan and IRA investors.

The 2016 Final Rule defined an investment advice fiduciary for purposes of Title I or
Title II of ERISA in a way that would apply fiduciary status in a wider array of advice
relationships than the five-part test in the 1975 regulation. The 2016 Final Rule generally
covered: 1) recommendations by a person who represents or acknowledges that they are acting as
a fiduciary within the meaning of ERISA; 2) advice rendered pursuant to a written or verbal
agreement, arrangement or understanding that the advice is based on the particular investment

needs of the retirement investor; and, most expansively, 3) recommendations directed to a



specific retirement investor or investors regarding the advisability of a particular investment or
management decision with respect to securities or other investment property of the plan or IRA.

One main issue highlighted in the 2016 Final Rule involved the protection of retirement
investors in the context of recommendations to roll over assets from workplace retirement plans
to IRAs.?® As the Department noted, decisions to take a benefit distribution or engage in rollover
transactions are among the most, if not the most, important financial decisions that plan
participants and beneficiaries and IRA owners and beneficiaries are called upon to make. The
Department explained that when an individual is a participant in a workplace retirement plan,
their employer or other plan sponsor has both the incentive and the fiduciary duty to facilitate
sound investment choices, while in an IRA, both good and bad investment choices are more
numerous, and investment advice providers often operate under conflicts of interest. The
Department illustrated the consequence of these rollovers to both individuals and investment
advice providers, by pointing out that rollovers from employee benefit plans to IRAs were
expected to approach $2.4 trillion cumulatively from 2016 through 2020.%° Investment advice
providers have a strong economic incentive to recommend that investors roll over assets into one
of their institutions’ IRAs, whether from a plan or from an IRA account at another financial
institution, or even between different account types. The 2016 Final Rule also specifically
superseded a 2005 Advisory Opinion, 2005-23A (commonly known as the Deseret Letter) which
had opined that it is not fiduciary investment advice under Title I of ERISA to make a
recommendation as to distribution options from an employee benefit plan, even if accompanied
by a recommendation as to where the distribution would be invested.>°

On the same date it published the 2016 Final Rule, the Department also published two

new administrative class exemptions from the prohibited transaction provisions of Title I and

28 See 81 FR 20946, 20964 (Apr. 8, 2016).
2 Id. at 20949 fn. 7 (citing Cerulli Associates, “U.S. Retirement Markets 2015”).
0.



Title IT of ERISA: the Best Interest Contract Exemption (BIC Exemption)®' and the Class
Exemption for Principal Transactions in Certain Assets Between Investment Advice Fiduciaries
and Employee Benefit Plans and IRAs (Principal Transactions Exemption).*? The Department
granted the new exemptions with the objective of promoting the provision of investment advice
that is in the best interest of retail investors such as plan participants and beneficiaries, IRA
owners and beneficiaries, and certain plan fiduciaries, including small plan sponsors.

The new exemptions included conditions designed to protect the interests of the
retirement investors receiving advice. The exemptions required investment advice fiduciaries to
adhere to the following “Impartial Conduct Standards”: providing advice in retirement investors’
best interest; charging no more than reasonable compensation; and making no misleading
statements about investment transactions and other important matters. In the case of IRAs and
non-Title I plans, the exemption required these standards to be set forth in an enforceable
contract with the retirement investor, which also was required to include certain warranties and
disclosures. The exemption further provided that parties could not rely on the exemption if they
included provisions in their contracts disclaiming liability for compensatory remedies or waiving
or qualifying retirement investors’ right to pursue a class action or other representative action in
court. In conjunction with the new exemptions, the Department also made amendments to pre-
existing exemptions, namely PTEs 75—1, 77-4, 80-83, 83—1, 84-24 and 86-128, to require
compliance with the Impartial Conduct Standards and to make certain other changes.*’

3. Litigation Over the 2016 Rulemaking

The 2016 Final Rule and related new and amended exemptions (collectively, the 2016
Rulemaking) was challenged in multiple lawsuits. In National Association for Fixed Annuities v.

Perez, a district court in the District of Columbia upheld the 2016 Rulemaking in the context of a

3181 FR 21002 (Apr. 8, 2016).

3281 FR 21089 (Apr. 8, 2016).

3381 FR 21139 (Apr. 8, 2016); 81 FR 21147 (Apr. 8, 2016); 81 FR 21181 (Apr. 8, 2016); 81 FR 21208 (Apr. 8,
2016).



broad challenge on multiple grounds.>* Among other things, the court found that the 2016 Final
Rule comports with both the text and the purpose of ERISA, and it noted “if anything, it is the
five-part test—and not the current rule—that is difficult to reconcile with the statutory text.
Nothing in the phrase ‘renders investment advice’ suggests that the statute applies only to advice
provided ‘on a regular basis.””3* Relatedly, in Market Synergy v. United States Department of
Labor, the U.S. Court of Appeals for the Tenth Circuit affirmed a district court’s decision
similarly upholding the 2016 Rulemaking as it applied to fixed indexed annuities.>°

On March 15, 2018, however, the U.S. Court of Appeals for the Fifth Circuit (Fifth
Circuit) overturned a district court’s decision upholding the validity of the 2016 Final Rule*” and
vacated the 2016 Rulemaking in foto, in Chamber of Commerce v. United States Department of
Labor (Chamber).*® The Fifth Circuit held that the 2016 Final Rule conflicted with ERISA
section 3(21)(A)(i1) and Code section 4975(e)(3)(B). Specifically, the Fifth Circuit found that the
2016 Final Rule swept too broadly and extended to relationships that lacked “trust and
confidence,” which the court stated were hallmarks of the common law fiduciary relationship
that Congress intended to incorporate into the statutory definitions. The court concluded that “all

relevant sources indicate that Congress codified the touchstone of common law fiduciary

3% Nat’l Assoc. for Fixed Annuities v. Perez, 217 F.Supp.3d 1 (D.D.C. 2016) [hereinafter NAFA]. On December 15,
2016, the U.S. Court of Appeals for the District of Columbia denied an emergency request to stay application of the
definition or the exemptions pending an appeal of the district court’s ruling. Nat’l Assoc. for Fixed Annuities v.
Perez, No. 16-5345, 2016 BL 452075 (D.C. Cir. 2016).

35 NAFA, 217 F. Supp. 3d at 23, 27-28.

36 885 F.3d 676 (10th Cir. 2018); see Thrivent Financial for Lutherans v. Acosta, No. 16-CV-03289, 2017 WL
5135552 (D. Minn. Nov. 3, 2017) (granting the Department’s motion for a stay and the plaintiff’s motion for a
preliminary injunction, with respect to Thrivent’s suit challenging the BIC Exemption’s bar on class action waivers
as exceeding the Department’s authority and as unenforceable under the Federal Arbitration Act).

37 Chamber of Commerce v. Hugler, 231 F. Supp. 3d 152 (N.D. Tex. Feb. 8, 2017) (finding, among other things, that
in the 2016 Final Rule, the Department reasonably removed the “regular basis” requirement; and noting, “if
anything, however, the five-part test is the more difficult interpretation to reconcile with who is a fiduciary under
ERISA.”).

38 See Chamber, 885 F.3d 360 (5th Cir. 2018). But see id. at 391 (“Noting in the phrase ‘renders investment advice
for a fee or other compensation’ suggests that the statute applies only in the limited context accepted by the panel
majority.”) (Stewart, C.J., dissenting).



status—the parties’ underlying relationship of trust and confidence—and nothing in the statute
‘requires’ departing from the touchstone.”’

In addition to holding that the 2016 Final Rule conflicted with the statutory definitions in
Title I and Title II of ERISA, the Fifth Circuit in Chamber also determined that the 2016
Rulemaking failed to honor the difference in the Department’s authority over employee benefit
plans under Title I of ERISA and IRAs under Title II, by imposing “novel and extensive duties
and liabilities on parties otherwise subject only to the prohibited transactions penalties.”*’ These
included the conditions of the BIC Exemption and Principal Transactions Exemption that
required financial institutions and individual fiduciary advisers to enter into contracts with their
customers with specific duties, warranties, and disclosures, and forbade damages limitations and
class action waivers.*! Under the Code, IRA investors do not have a private right of action.*?
Instead, the primary remedy for a violation of the prohibited transaction provisions under the
Code is the assessment of an excise tax.* In the Fifth Circuit’s view, the Department had
effectively exceeded its authority by giving IRA investors the ability to bring a private cause of

action that Congress had not authorized.*

4. Field Assistance Bulletin No. 2018-02

In response to the Fifth Circuit’s vacatur of the 2016 Rulemaking, on May 7, 2018, the

Department issued Field Assistance Bulletin 2018-02, Temporary Enforcement Policy on

3 Id. at 369 (citing Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318, 322 (1992)); see id. at 376 (“In short,
whether one looks at DOL’s original regulation, the SEC, Federal and state legislation governing investment adviser
fiduciary status vis-a-vis broker-dealers, or case law tying investment advice for a fee to ongoing relationships
between adviser and client, the answer is the same: ‘investment advice for a fee’ was widely interpreted hand in
hand with the relationship of trust and confidence that characterizes fiduciary status.”). But see id. at 392 (“One area
in which Congress has departed from the common law of trusts is with the statutory definition of ‘fiduciary.” ERISA
does not define ‘fiduciary’ ‘in terms of formal trusteeship, but in functional terms of control and authority over the
plan, . . . thus expanding the universe of persons subject to fiduciary duties . . .”) (Stewart, C.J., dissenting) (quoting
Mertens v. Hewitt Assocs., 508 U.S. 248, 262 (1993)). As discussed herein, in the period since the Fifth Circuit
decision, the SEC and the National Association of Insurance Commissioners (NAIC) have moved forward with
strengthened standards for recommendations provided by broker-dealers and insurance agents, respectively.

40 Id. at 384.

A Id.

42 See id.

4 Code section 4975(a), (b).

4 Chamber, 885 F.3d 360, 384-85 (5™ Cir. 2018); see Code section 4975.



Prohibited Transactions Rules Applicable to Investment Advice Fiduciaries (FAB 2018-02).%°
FAB 2018-02 announced that, pending further guidance, the Department would not pursue
prohibited transaction claims against fiduciaries who were working diligently and in good faith
to comply with the Impartial Conduct Standards for transactions that would have been exempted
in the BIC Exemption and Principal Transactions Exemption, or treat such fiduciaries as
violating the applicable prohibited transaction rules. In adopting the temporary enforcement
policy, the Department cited uncertainty about fiduciary obligations and the scope of exemptive
relief following the court’s opinion that could disrupt existing investment advice arrangements to
the detriment of retirement plans, retirement investors, and financial institutions, as well as the
significant resources some financial institutions had devoted towards compliance with the BIC
Exemption and the Principal Transactions Exemption.

5. Subsequent Actions by the Department

On July 7, 2020, the Department proposed a new prohibited transaction class exemption
under Title I and Title II of ERISA for investment advice fiduciaries with respect to employee
benefit plans and IRAs, called “Improving Investment Advice for Workers & Retirees.”*® The
proposal stated it was in response to informal industry feedback seeking a permanent
administrative class exemption based on FAB 2018-02.47 On the same day, the Department
issued a technical amendment to the Code of Federal Regulations (CFR) reinserting the 1975
regulation, reflecting the Fifth Circuit’s vacatur of the 2016 Final Rule.*® The technical
amendment also reinserted into the CFR Interpretive Bulletin 96-1 (IB 96-1) relating to
participant investment education, which had been removed and largely incorporated into the text
of the 2016 Final Rule. Additionally, the Department updated its website to reflect the fact that

the pre-existing prohibited transaction exemptions that had been amended in the 2016

4 Available at https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2018-
02.

46 85 FR 40834 (July 7, 2020).

47 Id. at 40835.

48 85 FR 40589 (July 7, 2020).



Rulemaking had been restored to their pre-amendment form, and also to reflect that the
Department had withdrawn the Deseret Letter.

On December 18, 2020, the Department adopted the Improving Investment Advice for
Workers & Retirees exemption as PTE 2020-02.’ The exemption provides relief that is similar
in scope to the BIC Exemption and the Principal Transactions Exemption, but it does not include
contract or warranty provisions. The exemption expressly covers prohibited transactions
resulting from both rollover advice and advice on how to invest assets within a plan or IRA, and
imposes new conditions on investment advice fiduciaries providing such advice. In particular,
PTE 2020-02 mirrors the core of the BIC and Principal Transaction exemptions’ requirements of
best interest standards of conduct and policies and procedures to ensure the advice is provided
consistent with those standards.

The preamble to PTE 2020-02 also included the Department’s interpretation of when
advice to roll over assets from an employee benefit plan to an IRA would constitute fiduciary
investment advice under the 1975 regulation’s five-part test. As in the 2016 Rulemaking, the
Department again made clear in 2020 that rollover recommendations were a central concern in
the regulation of fiduciary investment advice. Accordingly, the Department emphasized the
importance to a retirement investor of the rollover decision, as well as the fact that investment
advice providers may have a strong economic incentive to recommend that investors roll over
assets into one of their institutions’ IRAs.

The preamble interpretation confirmed the Department’s continued view that the Deseret
Letter was incorrect, and that a recommendation to roll assets out of a Title I Plan is advice with
respect to moneys or other property of the plan and, if provided by a person who satisfies all of
the requirements of the regulatory test, constitutes fiduciary investment advice. The preamble

interpretation also discussed when a recommendation to roll over assets from an employee

4985 FR 82798 (Dec. 18, 2020).



benefit plan to an IRA would satisfy the “regular basis” requirement. Additionally, the preamble
set forth the Department’s interpretation of the 1975 regulation’s requirement of “a mutual
agreement, arrangement, or understanding” that the investment advice will serve as “a primary
basis for investment decisions.” In April 2021, the Department issued Frequently Asked
Questions (FAQs) that, among other things, summarized aspects of the preamble interpretation.>’

The Department’s preamble interpretation and certain FAQs were challenged in two
lawsuits filed after the issuance of PTE 2020-02.%! On February 13, 2023, the U.S. District Court
for the Middle District of Florida issued an opinion vacating the policy referenced in FAQ 7
(entitled “When is advice to roll over assets from an employee benefit plan to an IRA considered
to be on a ‘regular basis’?”") and remanded it to the Department for future proceedings.>* On June
30, 2023, a magistrate judge in the Northern District of Texas filed a report with the judge’s
findings, conclusions, and recommendations, including that the court should vacate portions of
PTE 2020-02 that permit consideration of actual or expected Title II investment advice
relationships when determining Title I fiduciary status.>

6. Other Regulatory Developments

U.S. Securities and Exchange Commission

Since the vacatur of the Department’s 2016 Rulemaking, other regulators have
considered and adopted enhanced standards of conduct for investment professionals as a method
of addressing, among other things, conflicts of interest. At the Federal level, on June 5, 2019, the

SEC finalized a regulatory package relating to conduct standards for broker-dealers and

30 New Fiduciary Advice Exemption: PTE 2020-02 Improving Investment Advice for Workers & Retirees
Frequently Asked Questions, https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/faqs/new-
fiduciary-advice-exemption.

5L Compl., Am. Sec. Ass’'n. v. U.S. Dep’t of Labor, No. 8:22-CV-330VMC-CPT, 2023 WL 1967573 (M.D. Fla. Feb.
13, 2023); Compl., Fed'n of Ams. for Consumer Choice v. U.S. Dep’t of Labor, No. 3:22-CV-00243-K-BT (N.D.
Tex. Feb. 2, 2022).

2 Am. Sec. Ass’n. v. U.S. Dep’t of Labor, 2023 WL 1967573, at *22-23.

33 See Findings, Conclusions, and Recommendations of the United States Magistrate Judge, Fed’n of Ams. for
Consumer Choice v. U.S. Dep’t of Labor, No. 3:22-CV-00243-K-BT, 2023 WL 5682411, at *27-29 (N.D. Tex. June
30, 2023) [hereinafter FACC]. As of the date of this proposal, the district court judge has not yet taken action
regarding the magistrate judge’s report and recommendations.



investment advisers. The package included Regulation Best Interest, which established a best
interest standard applicable to broker-dealers when making a recommendation of any securities
transaction or investment strategy involving securities to retail customers.** The SEC also issued
its SEC Investment Adviser Interpretation regarding the conduct standards applicable to

investment advisers under the Advisers Act.>>

As part of the package, the SEC adopted new
Form CRS, which requires registered investment advisers under the Advisers Act and registered
broker-dealers to provide retail investors with a short relationship summary with specified
information (SEC Form CRS).>

According to the SEC, these actions were designed to enhance and clarify the standards
of conduct applicable to broker-dealers and investment advisers, help retail investors better
understand and compare the services offered and make an informed choice of the relationship
best suited to their needs and circumstances, and foster greater consistency in the level of
protections provided by each regime, particularly at the point in time that a recommendation is
made.”’

The SEC's Regulation Best Interest enhanced the broker-dealer standard of conduct
“beyond existing suitability obligations.”>® According to the SEC, this

[A]lign[ed] the standard of conduct with retail customers’ reasonable expectations by

requiring broker-dealers, among other things, to: Act in the best interest of the retail

customer at the time the recommendation is made, without placing the financial or other

interest of the broker-dealer ahead of the interests of the retail customer; and address

conflicts of interest by establishing, maintaining, and enforcing policies and procedures

reasonably designed to identify and fully and fairly disclose material facts about conflicts

of interest, and in instances where [the SEC has] determined that disclosure is insufficient

to reasonably address the conflict, to mitigate or, in certain instances, eliminate the
conflict.>

54 84 FR 33318 (July 12, 2019).

5584 FR 33669 (July 12, 2019).

% Form CRS Relationship Summary; Amendments to Form ADV, 84 FR 33492 (July 12, 2019).
57 Regulation Best Interest release, 84 FR 33318, 33321 (July 12, 2019).

8 Id. at 33318.

¥ Id.



Regulation Best Interest’s “best interest obligation” includes a Disclosure Obligation, a

Care Obligation, a Conflict of Interest Obligation, and a Compliance Obligation. The Care

Obligation requires broker-dealers, in making recommendations, to exercise reasonable

diligence, care, and skill to:

Understand the potential risks, rewards, and costs associated with the
recommendation, and have a reasonable basis to believe that the recommendation
could be in the best interest of at least some retail customers;

Have a reasonable basis to believe that the recommendation is in the best interest
of a particular retail customer based on that retail customer’s investment profile
and the potential risks, rewards, and costs associated with the recommendation
and does not place the financial or other interest of the broker, dealer, or such
natural person ahead of the interest of the retail customer; and

Have a reasonable basis to believe that a series of recommended transactions,
even if in the retail customer’s best interest when viewed in isolation, is not
excessive and is in the retail customer’s best interest when taken together in light
of the retail customer’s investment profile and does not place the financial or
other interest of the broker, dealer, or such natural person making the series of
recommendations ahead of the interest of the retail customer.®

The Conflict of Interest Obligation requires the broker-dealer to establish, maintain and

enforce written policies and procedures reasonably designed to:

Identify and at a minimum disclose, or eliminate, all conflicts of interest
associated with such recommendations;

Identify and mitigate any conflicts of interest associated with such
recommendations that create an incentive for a natural person who is an
associated person of a broker or dealer to place the interest of the broker, dealer,
or such natural person ahead of the interest of the retail customer;

Identify and disclose any material limitations placed on the securities or
investment strategies involving securities that may be recommended to a retail
customer and any conflicts of interest associated with such limitations, and
prevent such limitations and associated conflicts of interest from causing the
broker, dealer, or a natural person who is an associated person of the broker or
dealer to make recommendations that place the interest of the broker, dealer, or
such natural person ahead of the interest of the retail customer; and

Identify and eliminate any sales contests, sales quotas, bonuses, and non-cash
compensation that are based on the sales of specific securities or specific types of
securities within a limited period of time.!

80 1d. at 33372.
81 Id. at 33476.



A conflict of interest is defined as “an interest that might incline a broker, dealer, or a
natural person who is an associated person of a broker or dealer —consciously or
unconsciously—to make a recommendation that is not disinterested.”

The SEC stated that “[t]he Commission has crafted Regulation Best Interest to draw on
key principles underlying fiduciary obligations, including those that apply to investment advisers
under the Advisers Act, while providing specific requirements to address certain aspects of the
relationships between broker-dealers and their retail customers.”® The SEC emphasized that,
“[i]mportantly, regardless of whether a retail investor chooses a broker-dealer or an investment
adviser (or both), the retail investor will be entitled to a recommendation (from a broker-dealer)
or advice (from an investment adviser) that is in the best interest of the retail investor and that
does not place the interests of the firm or the financial professional ahead of the interests of the
retail investor.”®* The SEC also noted that the standard of conduct cannot be satisfied through
disclosure alone.%

The best interest standard in the SEC’s Regulation Best Interest applies to broker-dealers
and their associated persons when they make a recommendation to a retail customer of any
“securities transaction or an investment strategy involving securities (including account
recommendations).” According to the SEC, this language encompasses recommendations to roll
over or transfer assets in a workplace retirement plan account to an IRA, and recommendations
to take a plan distribution.®® However, the SEC also stated that while Regulation Best Interest
applies to advice regarding a person’s own retirement account such as a 401(k) account or IRA,
it does not cover advice to workplace retirement plans themselves or to their legal representatives

when they are receiving advice on the plan’s behalf.®’

6217 CFR 240.151-1.

9Regulation Best Interest release, 84 FR 33318, 33320 (July 12, 2019).
% Id. at 33321.

% Id. at 33390.

% Jd. at 33337.

7 Id. at 33343-44.



The SEC Investment Adviser Interpretation, published simultaneously with Regulation
Best Interest, reaffirmed and in some cases clarified aspects of the fiduciary duty of an
investment adviser under the Investment Advisers Act.®® The SEC stated that “an investment
adviser’s fiduciary duty under the Investment Advisers Act comprises both a duty of care and a
duty of loyalty.”® According to the SEC, “[t]his fiduciary duty is based on equitable common
law principles and is fundamental to advisers’ relationships with their clients under the Advisers
Act.”’ The fiduciary duty under the Federal securities laws requires an adviser “to adopt the
principal’s goals, objectives, or ends.””! The SEC stated:

This means the adviser must, at all times, serve the best interest of its client and not

subordinate its client’s interest to its own. In other words, the investment adviser cannot

place its own interests ahead of the interests of its client. This combination of care and

loyalty obligations has been characterized as requiring the investment adviser to act in the

“best interest” of its client at all times.”?
The SEC further stated, “[t]he investment adviser’s fiduciary duty is broad and applies to the

entire adviser-client relationship.””?

The SEC also adopted a new required disclosure of a “Form CRS Relationship
Summary,” under which registered investment advisers under the Advisers Act and broker-
dealers must provide retail investors with certain information about the nature of their
relationship with their financial professional. One of the purposes of the Form CRS is to help
retail investors better understand and compare the services and relationships that investment

advisers and broker-dealers offer in a way that is distinct from other required disclosures under

the Federal securities laws.”* Form CRS also includes a link to a dedicated page on the SEC’s

8 84 FR 33669 (July 12, 2019).

% Id. at 33671 (footnote omitted).

0 Id. at 33670.

" Id. at 33671.

2 Id. (footnote omitted).

3 Id at 33670. See also id. n 17 citing authorities where the Commission previously recognized the broad scope of
section 206 of the Advisers Act in a variety of contexts.

74 84 FR 33492, 33493 (July 12, 2019).



investor education website, Investor.gov, which offers educational information about broker-
dealers and investment advisers, and other materials.”

State Legislative and Regulatory Developments

Also, since the vacatur of the Department’s 2016 Rulemaking, there have been legislative
and regulatory developments at the State level involving conduct standards. The Massachusetts
Securities Division amended its regulations to apply a fiduciary conduct standard under which
broker-dealers and their agents must “[m]ake recommendations and provide investment advice
without regard to the financial or any other interest of any party other than the customer.”’®

The NAIC Model Regulation, updated in 2020, provides that insurance agents must act in
the consumer’s “best interest,” as defined by the Model Regulation, when making a
recommendation of an annuity, and insurers must establish and maintain a system to supervise
recommendations so that the insurance needs and financial objectives of consumers at the time of
the transaction are effectively addressed.”” According to the NAIC, as of August 23, 2023, 43
jurisdictions have implemented the revisions to the model regulation.’®

The NAIC Model Regulation includes a best interest obligation comprised of a care
obligation, a disclosure obligation, a conflict of interest obligation, and a documentation

obligation, applicable to an insurance producer.”” If these specific obligations are met, the

producer is treated as satisfying the overarching best interest standard as expressed in the NAIC

75 Id. SEC staff has since issued guidance on Regulation Best Interest, Form CRS, and related interpretations,
including staff bulletins on care obligations, conflicts of interest, and account recommendations for retail investors,
which are available at https://www.sec.gov/regulation-best-interest.

76950 Mass. Code Regs. 12.204 & 12.207 as amended effective March 6, 2020; see Consent Order, In the Matter of
Scottrade, Inc., No. E-2017-0045 (June 30, 2020); see also Enf’t Section of Massachusetts Sec. Div. of Office of
Sec’y of Commonwealth v. Scottrade, Inc., 327 F. Supp. 3d 345, 352 (D. Mass. 2018) (discussing enforcement
actions under Massachusetts securities and other consumer protection laws). A challenge to the regulation was
rejected by the Massachusetts Supreme Judicial Court. See Robinhood Fin. LLC v. Sec'y of Commonwealth of Mass,
No. SJC-13381, 2023 WL 5490571 (Mass. Aug. 25, 2023).

77 Available at www.naic.org/store/free/MDL-275.pdf.

78 NAIC Annuity Suitability & Best Interest Standard webpage, https://content.naic.org/cipr-topics/annuity-
suitability-best-interest-standard.

7 A producer is defined in section 5.L. of the Model Regulation as “a person or entity required to be licensed under
the laws of this state to sell, solicit or negotiate insurance, including annuities.” Section 5.L. further provides that the
term producer includes an insurer where no producer is involved.



Model Regulation. The care obligation states that the producer, in making a recommendation,
must exercise reasonable diligence, care and skill to:

e Know the consumer’s financial situation, insurance needs and financial
objectives;

e Understand the available recommendation options after making a reasonable
inquiry into options available to the producer;

e Have a reasonable basis to believe the recommended option effectively addresses
the consumer’s financial situation, insurance needs and financial objectives over
the life of the product, as evaluated in light of the consumer profile information;

and

e Communicate the basis or bases of the recommendation.®°

The conflict of interest obligation requires the producer to “identify and avoid or
reasonably manage and disclose material conflicts of interest, including material conflicts of
interest related to an ownership interest.”®! “Material conflict of interest” is defined as “a
financial interest of the producer in the sale of an annuity that a reasonable person would expect
to influence the impartiality of a recommendation,” but the definition expressly carves out “cash
compensation or non-cash compensation” from treatment as sources of conflicts of interest.
The NAIC Model Regulation also provides that it does not apply to transactions involving
contracts used to fund an employee pension or welfare plan covered by ERISA.*

The NAIC expressly disclaimed that its standard creates fiduciary obligations, and the
obligations in the Model Regulation differ in significant respects from those applicable to

broker-dealers in the SEC’s Regulation Best Interest.3* For example, in addition to disregarding

80 NAIC Model Regulation, at section 6(A)(1)(a).

81 Id. at section 6(A)(3).

82 Id. at section 5(1).

8 Id. at section 4(B)(1).

84 Section 6(d) of the Model Regulation provides, “[t]he requirements under this subsection do not create a fiduciary
obligation or relationship and only create a regulatory obligation as established in this regulation.” In recent
insurance industry litigation against the Department, plaintiff Federation of Americans for Consumer Choice, Inc.,
stated that “[t]here is a world of difference” between the NAIC Model Regulation and ERISA’s fiduciary regime.
See Pls.” (1) Br. In Opp’n to Defs.” Cross-Motion to Dismiss for Lack of Jurisdiction or, in the Alternative, for



compensation as a source of conflicts of interest, the specific care, disclosure, conflict of interest,
and documentation requirements do not expressly incorporate the obligation not to put the
producer’s or insurer’s interests before the customer’s interests, even though compliance with
their terms is treated as meeting the “best interest” standard. Similarly, the Model Regulation’s
care obligation does not repeat the “best interest” requirement but instead includes a requirement
to “have a reasonable basis to believe the recommended option effectively addresses the
consumer’s financial situation, insurance needs and financial objectives . . . .”% Additionally, the
obligation to comply with the “best interest” standard is limited to the individual producer, as
opposed to the insurer responsible for supervising the producer.

These regulatory changes cover many, but not all, of the assets held by retirement plans.
Further, the SEC’s Regulation Best Interest and the NAIC Model Regulation are each limited in
important ways in terms of application to advice provided to ERISA plan fiduciaries although
this is not the case with the Advisers Act fiduciary obligations. For example, Regulation Best
Interest does not cover advice to workplace retirement plans or their representatives (such as an
employee of a small business who is a fiduciary of the business’s 401(k) plan).®® The NAIC
Model Regulation does not apply to transactions involving contracts used to fund an employee
pension or welfare plan covered by ERISA.%” The Department believes that retirement investors
and the regulated community are best served by an ERISA fiduciary standard that applies
uniformly to all investments that retirement investors may make with respect to their retirement

accounts. Amendments to the ERISA regulation are necessary to achieve that result.

Summ. J., and (2) Reply Br. in Supp. of Pls. Mot. for Summ. J, 40, Fed’n of Ams. for Consumer Choice v. U.S.
Dep’t of Labor, No. 3:22-CV-00243-K-BT (Nov. 7, 2022) (comparing ERISA’s best interest requirement to NAIC
Model Regulation 275, Sections 2.B and 6.A.(1)(d)).

85 Id. at section 6(A)(1)(a)(iii).

8 Regulation Best Interest release, 84 FR 33318, 33343-44 (July 12, 2019). Regulation Best Interest would apply,
however, to retail customers receiving recommendations for their own retirement accounts. /d.

87 NAIC Model Regulation, at section 4(B)(1).



7. Coordination with Other Agencies

Under Title I and Title II of ERISA, the Department has primary responsibility for the
regulation of fiduciaries’ advice to retirement investors. Because of the fundamental importance
of retirement investments to workers’ financial security and the tax-preferred status of plans and
IRAs, Congress defined the scope of fiduciary coverage broadly and imposed stringent
obligations on fiduciaries, including prohibitions on conflicted transactions that do not have
direct analogues under the securities and insurance laws. The fiduciary standards and prohibited
transaction rules set forth in Title I and Title II of ERISA, as applicable, broadly apply to
covered fiduciaries, irrespective of the particular investment product they recommend or their
status as investment advisers under the Advisers Act, broker-dealers, insurance agents, bankers,
or other status. This proposed regulatory approach is designed to ensure that the standards and
rules applicable under Title I and Title II of ERISA are broadly uniform as applied to retirement
investors across different categories of investment advice providers and advisory relationships.

At the same time, however, many stakeholders have stressed the need to harmonize the
Department’s efforts with potential rulemaking and rulemaking activities by other regulators,
including the SEC’s standards of care for providing investment advice and the Commodity
Futures Trading Commission’s (CFTC) business conduct standards for swap dealers (and
comparable SEC standards for security-based swap dealers). In addition, commenters have urged
coordination with other agencies regarding IRA products and services.

As the SEC has adopted regulatory standards for broker-dealers that are based on
fiduciary principles of care and loyalty also applicable to investment advisers under the Advisers
Act, and the NAIC has adopted a model law that includes a best interest standard, the
Department believes that it is possible to honor the unique regulatory structure imposed by the
law governing tax-preferred retirement investments, adopt a regulatory approach that provides a
broadly uniform standard for all retirement investors, as contemplated by Title I and Title IT of

ERISA, and avoid the imposition of obligations that conflict with investment professionals’



obligations under other applicable laws. In particular, in the Department’s view, PTE 2020-02 is
consistent with the requirements of the SEC’s Regulation Best Interest and the fiduciary
obligations of investment advisers under the Advisers Act. Therefore, broker-dealers and
investment advisers that have already adopted meaningful compliance mechanisms for
Regulation Best Interest and the Advisers Act fiduciary duty, respectively, should be able to
adapt easily to comply with the PTE.

Nevertheless, to better understand whether the proposed rule and exemptions would
subject investment advice providers to requirements that conflict with or add to their obligations
under other Federal laws, the Department has continued consulting and coordinating with the
SEC; other securities, banking, and insurance regulators; the Department of the Treasury,
including the Federal Insurance Office; and the Financial Industry Regulatory Authority
(FINRA), the independent regulatory authority of the broker-dealer industry.

The Department has also continued consulting and coordinating with the Department of
the Treasury and the Internal Revenue Service (IRS), particularly on the subject of IRAs, and
will continue to do so through the rulemaking process. Although the Department has
responsibility for issuing regulations and prohibited transaction exemptions under section 4975
of the Code, which applies to IRAs, the IRS maintains general responsibility for enforcing the
excise tax applicable to prohibited transactions. The IRS’s responsibil