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Thank you for the opportunity to provide comments regarding the effectiveness of existing
reporting and disclosure requirements for certain plans under the Employee Retirement Income
Security Act of 1974, as amended (“ERISA”) and the Internal Revenue Code of 1986 (“Code”).

| am submitting this Comment on behalf of myself. | am not currently a practicing attorney,
although | spent over 30 years working with ERISA plans. This is not legal advice and should
not be relied upon as such.

My Background: | am a retired attorney with significant employee benefit law experience. |
drafted plan documents and required notices and helped clients prepare required filings for
employee benefit plans. | lectured widely on qualified retirement plan topics for administrators
and lawyers, was active in professional employee benefits law associations, and served as a
trustee for the State of Wisconsin Employee Trust Funds. After many years in private practice,
| worked at the IRS, including the Office of Associate Chief Counsel in the Employee Benefits
Qualified Plans area. | am a Fellow of the American College of Employee Benefits Counsel
(selection as a Fellow recognizes significant contributions to the advancement of the employee
benefits field). To expand my above statement, my Comment is only on behalf of myself and
does not represent any other individuals or organizations.

Preliminary Statements: | would like to begin by thanking the Agencies for the hard work they
do to assist with and improve plan guidance. | have a deep appreciation of their contributions
based on my time at the IRS. Although | think we can and need to make some course
corrections that will enhance effectiveness and put more retirement savings in the hands of
more workers, especially low-income workers, that does not negate the good work that has
been and continues to be done.

Responses: My responses below generally follow the numbers of questions in the Request for
Information (“RFI”). Not all RFI questions have been addressed.



RFI Question 2 (“Q2”) Comment. Timing of required disclosures.

I am focusing my Comment for RFI Q2 on the safe harbor explanations provided for
disclosures regarding eligible rollover distributions under Code section 402(f) (IRS Notice
2020-62), but my Comment applies generally to model notices.

RFI Q2 Timing Problem 1: [t is extremely helpful for the Agencies to issue model notices, but
effectiveness of those model notices is limited because the Agencies are often slow in
updating model notices after a change in the law, requiring the private sector to step in to
update the notices. For example, in Notice 2020-62, the IRS only permits reliance on the
model notices to the extent the “relevant law” has not changed. Section Il of Notice 2020-62
provides “the updated safe harbor explanations will not satisfy § 402(f) to the extent the
explanations are no longer accurate because of a change in the relevant law occurring after
August 6, 2020.” Congress tends to issue new laws every few years that affect these notices,
but the model notice may not be updated by the Agencies prior to the effective date of the law
change.

In the absence of timely Agency model notice updates, the void must be filled: (1) participants
need to know the new law changes, and (2) plans are obligated to expend time and effort to do
the updating. This often causes a rush across the country to update forms which is costly and
inefficient and to some extent negates the benefit of the Agencies’ good work in providing a
model form. Adding additional administrative costs often is passed along to participants and
those plan costs reduce account balances. Given that retirement savings are inadequate for
many, including especially the low-income, we should consider ways to avoid adding
administrative costs that erode savings.

RFI Q2 Suggestion 1(a): The Agencies should commit resources to update the model forms,
including but not limited to the section 402(f) notice, in a timely manner. (Congress should
provide effective dates that provide sufficient time for the Agencies to update the model forms.)
This would save unnecessary duplication of the effort passed along to participants in increased
plan expenses. Congress should adequately fund the Agencies to do this work. Alternatively,
Congress should provide that plan sponsors shoulder this cost without passing it through to
participants.

RFI Q2 Suggestion 1(b): Use of the Agencies’ model notices should be mandatory. The
model notices should be written in a manner to be available through a link to the Agencies or
downloaded as a PDF by plans and by participants and beneficiaries. This will reduce costs
needed to review and modify notices passed along to participants. Ideally, plan sponsors
should be precluded from charging plan assets or participants for expenses for supplying these
notices.

RFI Q2 Suggestion 1(c): All past model notices should be made available on the Agency
websites with dates issued and statements of what laws have been included in the particular
model notice update. The official guidance (such as IRS Notice 2020-62) should be referenced
with a hyperlink to that guidance.

RFI Q2 Timing Problem and Suggestion 2: Some notices may need to be provided earlier to
be useful. For example, if a participant understands the distribution rules and rollover options
earlier, they may decide to convert account balances to a form of Roth before the distribution

occurs.



RFI Question 3 (“Q3”) Comment. Content of required disclosures.

RFI Q3 Suggestion: To provide information that is needed to plan for retirement and obtain
the benefits employees have earned, (1) information should be provided in a manner more
understandable by the participants who have different levels of skill in comprehension;

(2) examples should be provided; (3) information should include information from other
government agencies that bear upon savings and retirement, such as Social Security benefit
coordination, personal income taxation, and Medicare; and (4) practical information should be
included, such as answering questions about the pros and cons to an individual regarding
keeping monies in IRAs versus qualified retirement plans. In my experience, there is much
interest in Roth savings, but because people may confuse IRAs and qualified retirement plans,
they may incorrectly believe they are limited from taking advantage of them.

RFI Q3 Example of Need for Increased Information: IRS Notice 2020-62 Appendix provides
in the model notice: “What types of retirement accounts and plans may accept my rollover?
You may roll over the payment to either an IRA (an individual retirement account or individual
retirement annuity) or an employer plan (a tax-qualified plan, section 403(b) plan, or
governmental section 457(b) plan) that will accept the rollover. The rules of the IRA or
employer plan that holds the rollover will determine your investment options, fees, and rights to
payment from the IRA or employer plan (for example, IRAs are not subject to spousal
consent rules, and IRAs may not provide loans). Further, the amount rolled over will
become subject to the tax rules that apply to the IRA or employer plan.” [Emphasis
added.]

The excerpt gives two examples (regarding spousal consent and loans), but does not list many
other important differences, in particular (1) the vulnerability of IRAs and plans to unclaimed
property laws of states taking over their savings accounts (as described more in the following
paragraphs) and (2) the stronger protections of qualified retirement plans against bankruptcy
threats.

The Government Accountability Office (“GAQ”) identified many concerns about

states’ “unclaimed” property threats to participant accounts in its reports: “401(K) [sic] Plans:
Greater Protections Needed for Forced Transfers and Inactive Accounts,” GAO-15-73 (Nov. 21,
2014) and “Retirement Accounts: Federal Action Needed to Clarify Tax Treatment of Unclaimed
401(k) Plan Savings Transferred to States” GAO-19-88 (Jan. 18, 2019). See https://
www.gao.gov/products/gao-15-73 and https://www.gao.gov/assets/d1988.pdf. To be able to
effectively plan for and protect their benefits, participants should be made aware of the
concerns and risks to their accounts in qualified retirement plans and especially to IRAs.

As an example, the 2019 GAO report indicates that states such as California have contacted
the Agencies regarding access to so-called unclaimed funds. Certainly, states may be eager to
access these monies to help balance their budgets. See California Legislative Analyst’s Office
(“LAO”) report “2019-20 Budget - Increasing Compliance With Unclaimed Property Law.”
https://lao.ca.gov/Publications/Report/3978 which states in part, “...[t]he value of property
remitted to the state always exceeds the value of property reunited with owners. This
difference provides a monetary benefit to the state, which first is deposited into the Unclaimed
Property Fund and then transferred to the General Fund.” The 2015 LAO report provided that
the unclaimed property was California’s General Fund’s fifth-largest revenue source, generating
over $400 million in annual revenue. As noted in that report,“...because property not reunited
with owners becomes state General Fund revenue, the unclaimed property law creates an
incentive for the state to reunite less property with owners.” “Unclaimed Property: Rethinking
the State’s Lost & Found Program” at https://lao.ca.gov/reports/2015/finance/Unclaimed-
Property/unclaimed-property-021015.pdf. IRA owners may be surprised at the standards used
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by states to take over the assets they thought were safely set aside for their use in retirement.
For more information on California’s actions regarding IRAs (updated as of 12/2022), see
https://www.sco.ca.gov/Files-UPD/upd reporting remitting iras.pdf.

Congress and the Agencies have taken some steps in response to these reports, but | believe
the Congress needs to act to shore up protections for both qualified plan and IRA monies
against state action to take over these funds. | acknowledge that handling missing participants
and connecting them to their savings is complex, but states have a conflict of interest in that
the monies are used as a budget revenue source and the GAO reports noted above list many
other concerns built into the process.

Congress and the Agencies should consider revisions to qualified retirement plans and IRAs to
protect accounts against escheat to states, including strengthening ERISA preemption of state
law if necessary. Steps such as those outlined in the EBSA’s “Missing Participants - Best
Practices for Pension Plans” guidelines should be made applicable to any custodian of funds in
IRAs as well as qualified plans and should apply to states before they take over accounts.
States which have taken over accounts should have a fiduciary responsibility to search for
participants and account owners and beneficiaries and return funds. See https://www.dol.gov/
agencies/ebsa/employers-and-advisers/plan-administration-and-compliance/retirement/
missing-participants-guidance/best-practices-for-pension-plans. At the very least, the
Agencies should vigorously alert participants about the negative consequences of losing funds
so they can be more vigilant pending greater protections.

Returning to the model notice example, it is not very helpful to provide that there are tax rules.
The participant needs more information to understand what those tax rules are. All Agencies
should cooperate with providing content and links that are under their area of jurisdiction, such
as the Employee Benefit Security Administration with respect to missing participants and
fiduciary concerns. The IRS and other Agencies have information available on their websites
that could be geared to and linked to model notices.

RFI Question 4 (“Q4”) Comment. Comprehension of information furnished in required
disclosures.

RFI Q4 Overall Comment: The disclosures are too long and complex for participants and yet
important information is missing. The word choices and terminology should be commonly
used and understood by the non-expert. The model notices need to be more understandable
by and useful for end users.

RFI Q4 Example of Content that Needs Improvement: Notice 2020-62 Appendix provides in
the third sentence: “[t]his notice describes the rollover rules that apply to payments from the
Plan that are not from a designated Roth account (a type of account in some employer plans
that is subject to special tax rules).” [Emphasis added.] Although the law is difficult to
explain, this sentence is a good example of what happens when concepts are watered down
too much. What are those “special tax rules” and where can | find out if they affect my
decision? The bolded parenthetical does not help the reader understand what a “designated
Roth account” is. How does it differ from a Roth IRA? Are my rights constrained by my
income level? At this point, the reader may give up reading further as we have already lost
them. General references to lengthy IRS Publications are not the answer.

My sense from speaking with end users is that even college-educated individuals will have
difficulty making it through the notice that is intended to help them. As noted, some individuals
do not know the difference between a qualified retirement plan and an IRA. The nuances in
referring to “Roth IRA” v. “designated Roth account” will be lost on many if not most
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participants. Similarly, most readers will not recognize “tax-qualified plan,” but might recognize
“section 401(k) plan.” Referring to “separate from service” causes many readers to think this
has to do only with military or governmental service rather than quitting or being fired from any
job.

Other examples needing attention in the Notice 2020-62 Appendix are:

» Use of “certain” rather than explaining the law, such as “Certain payments spread over a
period of at least 10 years or over your life or life expectancy (or the joint lives or joint life
expectancies of you and your beneficiary);” and “Payments of certain automatic enroliment
contributions that you request to withdraw within 90 days of your first contribution;”
[Emphasis added.] There are nine such instances of “certain” in the model notice.

« Use of “unless an exception applies” rather than explaining the exceptions, such as “If you
do not roll over the entire amount of the payment, the portion not rolled over will be taxed
and will be subject to the 10% additional income tax on early distributions if you are under
age 59 (unless an exception applies).” [Emphasis added.]

More work is needed to make the notices useful to all participants. This may mean using
different ways to communicate the information than the traditional paper notice. However, at
the least, the goal should be to make sure the notice is helpful to the end user rather than just a
restatement of admittedly confusing law in watered-down terms.

RFI Question 5 (“Q5”) Comment. Plain English, foreign language-based issues,
underserved communities. The disclosures are too long and complex even in English. This
may require additional investment by Agencies to provide model notices that are more
understandable.

RFI Question 11 (“Q11”) Comment. Availability of model notices or model language.

RFI Q11 Suggestions:

Cost is a reason to provide more model notices. If costs to prepare notices are paid from
plan assets, employee retirement savings will be reduced, which is obviously a problem for
workers.

Effectiveness can be enhanced if the Agencies step in. The effectiveness of providing
notices is hindered by the complexity of the topics intended to be communicated and by the
reasonable efforts of plan sponsors to avoid additional liability by stepping into the role of a
personal advisor to participants. It may be time for the Agencies to provide model notices that
are more helpful, practical, and user-friendly together with links to other online materials on the
Agencies’ websites.

RFI Question 22 (“Q22”) Comment. “Coordination of Agencies’ reporting and disclosure

requirements.”

RFI Q22 Suggestion 1: The Agencies could greatly assist consumers who are trying to
understand disclosures by (1) increasing the Frequently Asked Question (“FAQ”)-type content
on their websites and soliciting and answering questions as they are posted, and

(2) coordinating and collaborating among Agencies and providing guidance directly available
on their websites to participants for both qualified plans and owners of IRAs.



RFI Q22 Suggestion 2: All Agencies should provide dated webpages that users can rely upon
to know if the webpage has been updated for all law changes. (This cannot simply be the last
date a change was made to a webpage.) Although this is a lot to ask of the Agencies, it can be
done if resources are allocated. Tax preparation software providers may provide a model for
keeping up with tax law changes in a timely manner.

RFI Q22 Suggestion 3: The IRS should provide access to all prior versions of the Internal
Revenue Manual online rather than just the current updated version. In many instances,
taxpayers need access to prior law and interpretations.

RFI Question 24 (“Q24”) Comment. “Additional Information.”

Section 319(b)(1) of the SECURE 2.0 Act of 2022 asks about changes to disclosures so
participants and beneficiaries better understand the information they need to monitor their
plans, plan for retirement, and obtain the benefits they have earned. This Question 24 invites
information and suggestions to achieve desired effectiveness. | provide several suggestions
below.

RFI Q24 Suggestion 1: Expand retirement disclosures to include information about IRAs.
Section 319(a) of the SECURE 2.0 Act of 2022 applies to pension plans defined in ERISA
section 3(2) covered by ERISA title | and qualified retirement plans defined under Code section
4974(c) without regard to paragraphs 4 and 5. Thus, section 319(a) does not request
comments on Individual Retirement Accounts (“IRAs”) and Individual Retirement Annuities
under Code sections 408(a) and (b). However, IRAs are a critical element of retirement savings.
For purposes of my comments, | focus on IRAs, but to the extent applicable, my comments
should be applied also to Individual Retirement Annuities.

Because of rollovers, IRAs have become an extension of qualified retirement plans. (The
Congressional Research Service reports that, as of December 31, 2022, $37.8 trillion was held
in U.S. retirement plans and accounts, of which $26.3 trillion was in employer-sponsored plans
and $11.5 trillion was in IRAs. See https://crsreports.congress.gov/product/pdf/R/R47699.)The
task of managing retirement savings does not end when the participant’s savings move to an
IRA. For many others, the employer has not offered a qualified retirement plan and the IRA is
the default retirement savings option. If our goal is to enhance effectiveness of qualified
retirement plans and help participants and beneficiaries plan for retirement, it is critical that
information also be provided to them about IRAs and their differences from qualified retirement
plans. In the interest of building a sound retirement foundation for all workers, IRAs must be
included. This information is best provided by the Agencies because IRAs are available to
individuals whose employers do not sponsor qualified retirement plans.

Examples that illustrate need for information about IRAs:

(@) College and high school students moving on to new jobs will be making their critical first
decisions about which types of savings plans to use to save, how much to save, and how to
invest. Can and should they defer money into an IRA or 401(k) plan? Do they realize that there
are different limits on deferring to an IRA than a 401(k) plan? Do they realize that IRAs are less
protected under the law than 401(k) plans? What is the benefit of a company match? How
much can they expect to earn toward retirement? How do fees reduce savings? Should they
repay their student loan before beginning to save? How do they balance obtaining health care,
student loans, and saving for retirement?

(b) Gig economy workers with one or more independent contractor jobs or workers at startups
that do not sponsor a qualified retirement plan also need to choose how to save, how much to
save, and how to invest. These workers have a right to the same caliber of information



provided to workers in qualified retirement plans. (In addition, Congress should address
inequities. As taxpayers, they also deserve the opportunity to save directly in Roth and regular
IRAs under the same dollar limits in contribution and without compensation limitations as do
participants in qualified retirement plans.)

The Agencies should make it a priority to address novel and time sensitive savings questions.
For example, can a worker wishing to avoid taxes later at retirement legally avoid the IRA limits
by doing a “backdoor” or “mega backdoor” Roth IRA contribution? (See, e.g., https://
investor.vanguard.com/investor-resources-education/article/how-to-set-up-backdoor-ira)
Individuals seeking to act in compliance with the law should not be left to rely upon non-
governmental third-party websites. Agencies should provide robust information in a manner
accessible to individuals. Agencies should solicit questions on their websites and answer in a
FAQ or other easily-used format.

(c) Workers nearing retirement age and retirees (and often surviving spouses or beneficiaries)
face decisions about how to invest and best use the savings they have and how to plan for
required minimum distributions (“RMDs”). If they are in a private plan, should they roll money
into an IRA? Does a conversion to a Roth IRA make sense? Do they realize when choosing to
roll monies from a qualified retirement plans that states are increasingly obtaining IRA funds
that are considered “unclaimed” and using escheated IRA funds to fund state governments? If
they reach age 65 and are managing Medicare premiums, what is the implication of retirement
income on the cost of Medicare? How do the taxable portion of Social Security benefits and
estimated tax payments for RMDs fit in?

(d) There are many individuals at all stages of life who could benefit from retirement financial
help from reliable sources. This applies to IRAs and qualified retirement plans. What is a
reasonable fee to pay? How to select an investment?

RFI Q24 Suggestion 2: To Be Effective, All Reporting and Disclosure Requirements
Should Protect Participants’ Rights (Protect against Decreased Benefits). It is possible to
get mired in the detail when commenting on the topic of the effectiveness of reporting and
disclosure requirements. As noted in the RFI, the Agencies are to include recommendations to
improve the requirements It is essential to understand why plans have these requirements and
to look at the bigger picture to see if we are on track.

The Problem of More Responsibility, But No Benefit. Prior to ERISA, concerns about
vesting and soundness and stability of plans to pay promised benefits left many workers with
reduced or no benefits. In 1974, ERISA was enacted to protect participants’ rights to their
retirement and other benefits. Today there are many workers left with reduced or no retirement
savings. ERISA and the subsequent body of law and guidance lead us to today’s environment
of predominantly defined contribution (“DC”) plans and IRAs. These DC plans and IRAs shift
responsibility from employers to employees for: contributions to savings; risk of investment
return; and responsibility for fees and expenses. A 2023 U.S. GAO study entitled “Older
Workers: Retirement Account Disparities Have Increased by Income and Persisted by Race
Over Time" noted concerns reflected by more responsibility for savings accounts being
placed on individuals. GAO-23-105342 (Jul. 28, 2023) https://www.gao.gov/assets/
gao-23-105342.pdf. If we are to move toward a system that is effectively available for all
participants, we need to recognize that there are fundamental changes needed and think of
ways to move to a more inclusive retirement savings system. Some specific ideas are
presented below in 2(a) through (d).

RFI Q24 Suggestion 2(a): Combat Shifted Responsibility for Contributions to Employees
by Providing Increased Minimum Contributions. In today’s system with more responsibility
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put on individuals, many workers are leaving the retirement savings system with no or almost
no savings. Low-paid workers are most vulnerable as wages may not cover housing and other
basic costs. They are left without a nest egg. However, they are all taxpayers who are
subsidizing a retirement system that effectively subsidizes employers and high-paid workers
receive that tax subsidy. Congress should examine ways to use the tax advantages given to
employers to incentivize employers to offer plans that provide a minimum benefit to all
workers, but especially to the lower-paid workers who are least able to save money from lower
wages. The top-heavy minimum contribution requirements under Code section 416 may
provide a starting point for Congress to design a meaningful annual contribution by the
employer to the employee. Additionally, Congress should consider requiring that plans provide
a mandated annuity form of benefit for at least a portion of the benefit. This would be a benefit
that could not be cashed out by the participant and would be available to the participant at
retirement.

RFI Q24 Suggestion 2(b): Combat Shifted Responsibility for Contributions to Employees
by Providing Increased Assistance within Disclosures. With respect to disclosures, the
Agencies and the employers should provide more assistance to workers to help them
understand what their financial future may look like and how to save effectively.

RFI Q24 Suggestion 2(c): Combat Shifted Responsibility for Contributions to Employees
by Providing More Support to Individuals Who Carry Burden of Shifted Risk of Investment
Return. In today’s system with more responsibility put on individuals, the ability of the worker
to also be an investment expert is unrealistic. Hiring one’s own investment or tax expert is a
necessity that is not within the budget of the low paid. Employers should shoulder the cost of
providing independent investment fiduciaries to assist workers in planning.

RFI Q24 Suggestion 2(d): Combat Shifted Responsibility for Contributions to Employees
by Shifting the Cost of Administrative and Investment Fund Fees and Expenses to
Employers. A 2021 U.S. GAO study found that 41 percent of participants incorrectly believe
that they do not pay any 401(k) plan fees. It noted that prior GAO work has shown that even
seemingly small fees can significantly reduce participants' retirement savings over time. See
“401(k) Retirement Plans: Many Participants Do Not Understand Fee Information, but DOL
Could Take Additional Steps to Help Them,” GAO-21-357 (Jul. 27, 2021) https://www.gao.gov/
products/gao-21-357. Similarly, even small fees charged for administration and reporting and
disclosure requirements will also reduce savings.

Administrative costs and investment risks once primarily shouldered by employers have been
shifted to participants who have no voice in plan design. These shifted costs reduce
participant benefits. Congress and the Agencies should find ways to shift the costs back to
employers who are making the administrative and design decisions. Alternatively, Agencies
should recognize this burden on participants and offer Agency-driven education and
disclosures.

RFI Q24 Suggestion 3: To Be Effective, All Reporting and Disclosure Requirements
Should “Assure the Equitable Character of Plans” that Receive Preferential Federal Tax
Treatment, i.e., Modify Nondiscrimination Standards to Ensure that all Workers are
Effectively Able to Create Retirement Savings.

Section 2(a) of ERISA acknowledged that the plans substantially affect the revenues of the
United States because they are afforded preferential federal tax treatment. ERISA provided
minimum standards to assure the equitable character of plans. See ERISA sec. 2(a). The
law included nondiscrimination requirements and limits. Both ERISA and plan design have
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changed over the last 50 years. Sadly, significant inequities exist in who benefits from tax-
preferred retirement savings today.

The data is sobering. The 2023 GAO report noted above reported worrisome savings levels:
“... an estimated 29 percent of households aged 55 and over had neither retirement account
balances nor defined benefit pension plans in 2016.”

The saving problem appears to be worsening for low-income households. As the 2023 GAO
report indicates, “[d]isparities between low-income and high-income older workers’ retirement
accounts were greater in 2019 than in 2007, according to GAO’s analysis of Survey of
Consumer Finances (SCF) data on households [ages] 51 to 64. For example, about one in 10
low-income households had a retirement account balance in 2019 compared to about
one in five in 2007, while about nine in 10 high-income households had a balance through
the period.” [Emphasis added.]

We need to look closely at our system and identify ways, big and small, that our system today
fails to achieve the equitable character objective. Then we should fix them. Today we have
such an opportunity. The effectiveness of reporting and disclosure requirements should be
evaluated as part of the effectiveness of helping build and protect savings for all participants.
The effectiveness should examine impact on high vs. low-income households and other
inequities. Changes should improve the equitable character of plans.

Absent action from Congress to provide more generous minimum contributions and benefits
and more stringent coverage requirements for all plans, the Agencies could reexamine the vast
regulatory nondiscrimination tests of Code section 401(a)(4) - all of which are based on a
statutory single sentence requirement that “the contributions or benefits do not discriminate in
favor of highly compensated employees...” The Agencies may be able to find reason to revise
these rules in the face of low-income workers’ inability to effectively save despite having the
“opportunity.” If it is a meaningless opportunity for so many workers, it is not effectively
meeting the meaning of Code section 401(a)(4). The plan is not effectively available as a
savings tool for the low-paid employees. It is time to rethink the nondiscrimination rules to
provide for more equitable savings.

Thank you again for your attention to these ideas intended to bolster the retirement savings of
all workers.

Sincerely,

Cynthia A. Van Bogaert



