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Internal Revenue Service

U.S. Department of the Treasury
1111 Constitution Ave. NW
Washington, DC 20224

Employee Benefits Security Administration
U.S. Department of Labor

200 Constitution Ave NW

Washington, DC 20210

Pension Benefit Guaranty Corporation
445 12th Street SW
Washington, DC 20024-2101

To Whom It May Concern,

I am writing on behalf of The ESOP Association to address a request for information from the
Internal Revenue Service (IRS), the Employee Benefits Security Administration (EBSA), and the
Pension Benefit Guaranty Corporation (PBGC). The request pertains to Section 319 of the
SECURE 2.0 Act of 2022 (SECURE 2.0), "requiring that these agencies review the existing
reporting and disclosure requirements for certain retirement plans under the Employee
Retirement Income Security Act of 1974, as amended (ERISA) and the Internal Revenue Code
(Code)."* As ESOPs are a qualified retirement plan specified by ERISA, we are happy to provide
insight to improve the disclosures delivered to ESOP participants.

First, we would like to address “Question 1: Number of required disclosures,” specifically the
effectiveness and significance of the disclosures.

The effectiveness and significance of the Summary Annual Report (SAR) which is required to be
provided to participants on an annual basis no later than 60 days after the filing deadline,
including extensions, of Form 5500 is cumbersome for plan sponsors. In many instances this
requires a separate mailing to plan participants in the fourth quarter of a calendar year plan. The
effectiveness of this information coupled with the timing and costs to plan sponsors can be
burdensome. In addition, most participants do not read the SAR. A simple, more consolidated
approach to the SAR which is included on the annual participant statement would provide a more
meaningful approach to sharing plan details with participants.
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In addition, we would like to specifically respond to two questions under "Question 3: Content of
required disclosures.” Those questions are:
e “Is there duplicative, redundant, stale, or inconsistent information disclosed to
participants under current rules promulgated under ERISA or the Code?™*
e “Do either ERISA or the Code, or regulations issued thereunder, currently require
disclosure of any information that is unhelpful or outmoded, for example, due to the
passage of time or changes in the regulatory, business, or technological environment?”?

The lifetime income disclosure requirement mandated by the SECURE Act of 2019 provides
inconsistent and unhelpful information that confuses ESOP participants and discourages them
from participating in ESOPs. We welcome the opportunity to work together to resolve these
issues.

Inconsistent and Unhelpful Information

The SECURE Act of 2019 amended ERISA section 105 to require that all defined contribution
plan participants, including those in ESOPs, receive a lifetime income disclosure in at least one
benefit statement in a 12-month period. This disclosure requirement, while well-intentioned, has
proven to be confusing for ESOP participants for several reasons:

o ESOPs are unique because they are primarily funded by employer contributions, and the
primary investment is company stock. The language used in the disclosures does not
reflect this unique structure, thereby providing information that may not be relevant to an
ESOP participant's situation.

e The projected monthly payment amounts a participant would receive if the total accrued
benefit was used to provide a single life annuity or a joint and survivor annuity does not
accurately reflect the nature of ESOP distributions, which are not paid out as annuities
but rather in single sums or installments.

Under these circumstances, the requirement to disclose potential annuity income amounts can be
unhelpful and even discouraging to ESOP participants, especially newer participants who have
not had time to build their ESOP balance yet. These disclosures do not reflect the actual value of
the ESOP nor the amount the participant can expect to receive upon retirement, leading to
diminished appreciation for the employer-provided benefits.

We propose reforms to allow a plan sponsor or fiduciary to communicate that the disclosure
requirement is a federal mandate that does not reflect the value of the ESOP nor the amount the
participant can expect to receive upon retirement. For more detail on this important subject,
please see the Association’s 2023 policy paper? on the matter.
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We appreciate the opportunity to provide this feedback. Through thoughtful revisions to these
requirements, we hope to enhance the usefulness of the information provided to ESOP
participants, helping them better plan for retirement while recognizing the full value of their
benefits. Please feel free to contact me for more information or to discuss this matter. Our
membership stands ready to assist with identifying concerns and solutions.

Thank you for considering our views on these critical matters.

Sincerely,

James J. Bonham

President & CEO
The ESOP Association

Sources:

1. https://www.federalregister.gov/documents/2024/01/23/2024-01077/request-for-
information-secure-20-section-319-effectiveness-of-reporting-and-disclosure-
requirements#:~:text=Section%20319%200f%20SECURE%202.0%20includes%20a%20
wide%2Dranging%?20directive,section%20319%200f%20SECURE%202.0

2. ESOP_Policy Paper_Lifetime Income Disclosure FINAL.pdf (assets-tea.s3.us-east-
2.amazonaws.com)
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