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ROGER O. FURBEE

Claimant-Petitioner

V.

WEAVERTOWN ENVIRONMENTAL
GROUP

DATE ISSUED: _ July 15, 2002

and

NATIONAL UNION FIRE
INSURANCE COMPANY

Employer/Carrier-

Respondents DECISION and ORDER

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Appeal of the Decision and Order-Denying Benefits and the Order Denying
Motion for Reconsideration of Daniel L. Leland, Administrative Law Judge,
United States Department of Labor.

Joseph P. Moschetta and Stephen P. Moschetta (Joseph P. Moschetta and
Associates), Washington, Pennsylvania, for claimant.

John E. Kawczynski (Field Womack & Kawczynski, LLC), South Amboy,
New Jersey, for employer/carrier.

Before: SMITH, MCGRANERY and HALL, Administrative Appeal s Judges.
PER CURIAM:

Claimant appeals the Decision and Order-Denying Benefits and the Order Denying
Motion for Reconsideration (2000-LHC-2920) of Administrative Law Judge Daniel L.
Leland rendered on a claim filed pursuant to the provisions of the Longshore and Harbor
Workers Compensation Act, asamended, 33 U.S.C. 8901 et seg. (the Act). Wemust affirm
the findings of fact and conclusions of law of the administrative law judge if they are
rational, supported by substantial evidence, and in accordance with law. O'Keeffev. Smith,
Hinchman & Grylls Associates, Inc., 380 U.S. 359 (1965); 33 U.S.C. §8921(b)(3).

Claimant wasinjured during the course of hisemployment on October 24, 1999, while



standing on the banks of the Ohio River. He was struck on the head by a pipe and fell into
thewater. Claimant was transported to the hospital, where he was diagnosed with amuscle
gprain and contusions. On November 1, 1999, clamant was released to return to work.
Employer voluntarily paid claimant temporary total disability compensation from October
24,1999, through November 7, 1999, when claimant returned to hisusual employment duties
with employer as an environmental technician. On February 9, 2000, claimant was
terminated by employer for reasons unrelated to his work-injury. Claimant subsequently
complained of back and neck pain, as well as headaches, dizziness, and blurred vision, for
which he sought medical treatment.

In his Decision and Order, the administrative law judge determined that claimant
failed to establish his prima facie casethat heisincapable of performing hisusual work asan
environmental technician asaresult of any disability arising out of hiswork-related injury.
Accordingly, the administrative law judge denied the claim for compensation and medical
benefits. The administrative law judge thereafter denied claimant’'s motion for
reconsideration.

On appeal, claimant challenges the administrative law judge’ s finding that he is not
entitled to total disability compensation and medical benefits. Employer responds, urging
affirmance of the administrative law judge’ s decisionsin their entirety.

It is well-established that claimant bears the burden of establishing the nature and
extent of any disability sustained asaresult of awork-related injury. See Anderson v. Todd
Shipyards Corp., 22 BRBS 20 (1988); Trask v. Lockheed Shipbuilding & Constr. Co., 17
BRBS 56 (1985). In thisregard, a physical impairment alone is insufficient to support a
finding of total disability; rather, in order to establish aprima facie case of total disability, a
claimant must establish that heisincapable of returning to hisregular or usual employment.
See Blake v. Bethlehem Steel Corp., 21 BRBS 49 (1988). In concluding in the instant case
that claimant did not sustain acompensabl e impai rment subsequent to February 9, 2000, the
administrative law judge credited the opinions of Drs. Kasden, Bernstein and Rothenberg,
each of whom opined that claimant could return to his usual employment duties with
employer.

In challenging the administrative law judge’s denial of his claim for ongoing total
disability compensation, claimant initially avers that the administrative law judge erred by
failing to discuss the presumption at 33 U.S.C. §920(a) when addressing the extent of his
alleged work-related disability. The Section 20(a) presumption, however, appliesto theissue
of whether aninjury arises out of and in the course of employment and, thus, iswork-related,
see Meehan Service Seaway Co. v. Director, OWCP, 125 F.3d 1163, 31 BRBS 114(CRT) (8"
Cir. 1997), cert. denied, 523 U.S. 1020 (1998); Vitola v. Navy Resale & Services Support
Office, 26 BRBS 88 (1992), and does not apply to the issues of nature and extent of
disability. SeeCarlislev. Bunge Corp., 33BRBS 133 (1999), aff'd, 227 F.3d 934, 34 BRBS
79(CRT) (7th Cir. 2000). Accordingly, we hold that claimant’s contention of error in this



regard is without merit.*

"Wesimilarly reject claimant’ s contention that the administrative law judge’ sfailure
to discussthetestimony of Mr. Sheldonin hisinitial decision requires“that the Decision and
Order must be overturned in its entirety, and the matter remanded for a hearing before
another administrativelaw judge.” See Claimant’ sbrief at 5-8. Theadministrativelaw judge
correctly found that Mr. Sheldon’s testimony relates solely to claimant’s Section 49, 33
U.S.C. 89483, claim, which was unequivocally withdrawn by claimant on April 16, 2001.
Moreover, in his Order on reconsideration, the administrative law judge specifically stated
that he had read Mr. Sheldon’ stestimony, but that thisevidence did not affect his assessment
of the credibility of the witnesses addressing the issue of the extent of claimant’s alleged
work-related disability.



We further rgject claimant’s contention that the administrative law judge erred in
relying upon the opinions of Drs. Kasden, Bernstein, and Rothenberg, rather than the
contrary opinionsof physiciansincluding Drs. Kant, Romano and Liebeskind, in concluding
that claimant sustained no compensable impairment subsequent to February 9, 2000.% Itis
well-established that an administrative law judge is not bound to accept the opinion of any
particular medical examiner, but rather, is entitled to weigh the credibility of all witnesses
and draw hisown inferencesfrom the evidence. See Todd Shipyards Corp. v. Donovan, 300
F.2d 741 (5™ Cir. 1962); John W. McGrath Corp. v. Hughes, 289 F.2d 403 (2d Cir. 1961);
Anderson, 22 BRBS 20. In the instant case, the administrative law judge rationally found
that the opinions of Drs. Kasdan, Berstein and Rothenberg were determinative as to the
extent of claimant’ sdisability, finding these physicians were very credible asthey provided
thorough, well-reasoned reports based upon objective factors. These physicians all opined
that claimant was fully capable of returning to his usual employment duties with employer.
SeeClt. Exs. 14, 15, 19. Contrary to claimant’ sargument on appeal, it was reasonablefor the
administrative law judge, when evaluating the opinions Drs. Kant and Romano, as well as
others who opined that claimant was totally disabled, to reject those opinions based on his
findings regarding claimant’ s fal se statements to them. The administrative law judge fully
evaluated the respective medical opinions relied upon by the parties, declined to rely upon
claimant’s witnesses due to their acceptance of claimant’s misstatements, and rationally
credited the opinions of Drs. Kasdan, Bernstein and Rothenberg regarding the extent of
claimant’ sdisability.® Thus, asthe administrativelaw judge’ s credibility determinationsare
rational and within his authority as factfinder, we affirm the administrative law judge’ s
determination that claimant failed to establish that he is incapable of performing his usual

The administrative law judge specifically found claimant was not acrediblewitness.
Heregjected claimant’ stestimony that he was unableto resume his duties as an environmental
technician post-injury, as it was contradicted by evidence that he performed work in that
capacity post-injury. Theadministrativelaw judge also rejected claimant’ sallegation that he
was unableto seek medical treatment during histhree months of post-injury work because no
physician would take aworkers' compensation patient, finding it was belied by the fact that
he was able to seek treatment following his termination for cause. The administrative law
judge also relied on aphysician’ s observation that claimant did not seem to bein pain when
his attention was distracted. Decision and Order at 7.

*Claimant’s reliance on the decision of the United States Court of Appeals for the
Ninth Circuitin Amosv. Director, OWCP, 153 F.3d 1051, (9" Cir. 1998), amended, 164 F.3d
480, 32 BRBS 144 (9" Cir. 1999), cert. denied, 528 U.S. 809 (1999), for the proposition that
the opinions of claimant’s treating physicians should have been given greater weight is
misplaced. While Amos held that atreating physician’ sopinionisentitled to special weight,
it did not requirethat an administrative law judge credit such opinions. Thus, Amosdoes not
support adifferent outcome here where the administrative law judge gavevalid and rationale
reasons for weighing the medical evidence as he did.



employment duties as an environmental technician as of February 9, 2000. See Donovan,
300 F.2d 741.

Claimant’ sassertion that he remained totally disabled during hisperiod of post-injury
employment between November 8, 1999, and February 9, 2000, is similarly rejected. An
employee may befound to betotally disabled despite continued employment if heworksonly
through extraordinary effort and in spite of excruciating pain, or is provided a position only
through employer’s beneficence. See CNA Ins. Co. v. Legrow, 935 F.2d 430, 24 BRBS
202(CRT) (1% Cir. 1991); Haughton Elevator Co. v. Lewis, 572 F.2d 477, 7 BRBS 838 (4™
Cir. 1978); Ramirez v. Sea-Land Services, Inc., 33 BRBS 41 (1999). In his decision, the
administrative law judge specifically found claimant’s testimony, that he was unable to
resume his usual work for employer post-injury, directly contradicted by the credible
testimony of Mr. Miller, claimant’s supervisor, who testified that claimant returned to his
usual dutiesafter four daysof officework, Mr. McCloud, claimant’ s co-worker, who testified
that claimant performed heavy lifting post-injury, and Ms. VVulcano, employer’ s Director of
Human Resources, who testified that clamant submitted no medical documentation
restricting his work activities post-injury. Moreover, the sole citation by claimant to the
record in support of his contention that he worked post-injury only through extraordinary
effort and employer’s beneficence supports the administrative law judge’s finding that
claimant returned to and performed hisusua employment dutieswith employer post-injury.
SeeTr. at 122. Wetherefore reject claimant’ s contention that he established entitlement to
total disability compensation following his return to work for employer on November 8,
1999.

Lastly, claimant contends that the administrative law judge erred in concluding that
employer isnot liable for hismedical treatment resulting from the October 24, 1999, work-
incident. For the reasons that follow, we agree with claimant that the administrative law
judge’ s finding on this issue cannot be affirmed.

Section 7(a) of the Act, 33 U.S.C. 8907(a), states that “[t]he employer shall furnish
such medical, surgical, and other attendance or treatment . . . for such period asthe nature of
the injury or the process of recovery may require.” See Brooks v. Newport News
Shipbuilding & Dry Dock Co., 26 BRBS 1 (1992), aff’ d sub nom. Brooksv. Director, OWCP,
2 F.3d 64, 27 BRBS 100(CRT) (4™ Cir. 1993); Anderson, 22 BRBS 20. Section 7 does not
require that an injury be economically disabling in order for claimant to be entitled to
reimbursement of medical expenses, but requires only that the injury be work-related.
Ballesterosv. Willamette W. Corp., 20 BRBS 184 (1988). Medical care, however, must be
appropriate for the injury, see 20 C.F.R. §702.402, and claimant must establish that the
requested services are reasonable and necessary for the treatment of the work injury. See
Wheeler v. Interocean Sevedoring, Inc., 21 BRBS 33 (1988).



Inthe case at bar, claimant submitted into the record evidence that heincurred medical
expenses subsequent to February 9, 2000, which arerelated to hisinjury of October 24, 1999.
The administrative law judge, however, did not address claimant’ s proported reimbursable
medical expenses; rather, the administrative law judge rejected claimant’s request for
medical benefits in a single sentence, stating that “[c]laimant is . . . not entitled to the
payment of medical expenses after his termination because they were not necessary for the
treatment of hiswork injury. (See Section7).” See Decision and Order at 8. This statement
by the administrative law judge does not satisfy the Administrative Procedure Act, which
requires that every adjudicatory decision be accompanied by a statement of “findings and
conclusions, and the reasons or basis therefor, on al the material issues of fact, law or
discretion presented on the record.” 5 U.S.C. 8557(c)(3)(A). As the administrative law
judge did not address the evidence relevant to this issue, we vacate the administrative law
judge’ s conclusory finding regarding employer’ sliability for claimant’s medical expenses.
On remand, the administrative law judge must address al of the evidence in order to
determine, pursuant to Section 7, whether claimant has accrued compensable medical
expenses subsequent to February 9, 2000. See Ballesteros, 20 BRBS 184.



Accordingly, theadministrative law judge’ s determination that claimant isnot entitled
to total disability benefits is affirmed. The administrative law judge’s denial of medical
benefitsto claimant isvacated, and the caseisremanded for further consideration consi stent

with this opinion.

SO ORDERED.

ROY P. SMITH
Administrative Appeals Judge

REGINA C. McGRANERY
Administrative Appeals Judge

BETTY JEAN HALL
Administrative Appeals Judge



