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 ) 

Claimant-Respondent ) 
 ) 
          v. ) 
 ) 
PRIDE OFFSHORE, ) DATE ISSUED: April 14, 1999      
INCORPORATED ) 
 ) 

and ) 
 ) 
SIGNAL MUTUAL INDEMNITY ) 
ASSOCIATION, LIMITED ) 
 ) 

Employer/Carrier- ) 
Petitioners ) DECISION and ORDER 

 
Appeal of the Decision and Order of C. Richard Avery, Administrative 
Law Judge, United States Department of Labor. 

 
Thomas J. Smith and Kevin A. Marks (Galloway, Johnson, Tompkins & 
Burr), New Orleans, Louisiana, for employer/carrier. 

 
Before:  HALL, Chief Administrative Appeals Judge, SMITH, 
Administrative Appeals Judge, and NELSON, Acting Administrative 
Appeals Judge. 

 
PER CURIAM: 

 
Employer appeals the Decision and Order (97-LHC-933) of Administrative Law 

Judge C. Richard Avery rendered on a claim filed pursuant to the provisions of the 
Longshore and Harbor Workers' Compensation Act, as amended, 33 U.S.C. §901 et 
seq. (the Act).  We must affirm the findings of fact and conclusions of law of the 
administrative law judge if they are rational, supported by substantial evidence, and 
in accordance with law.  O’Keeffe v. Smith, Hinchman, & Grylls Associates, Inc., 380 
U.S. 359 (1965); 33 U.S.C. §921(b)(3).  
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Claimant was injured during the course of his employment for employer as a 
roustabout on April 18, 1995, when he struck the left side of his rib cage on a railing 
while  transferring from a supply vessel to an offshore oil platform.  Claimant was 
thereafter terminated for good cause by employer on April 20, 1995. On April 23, 
1995, claimant sought emergency room treatment for his injury, which was 
diagnosed as bruised ribs.  On May 11, 1995, employer filed an LS-202 form 
reporting the work-related accident as bruised ribs  and checking the “yes” box 
authorizing treatment for the injury.  On May 26, 1995, claimant sought emergency 
room treatment for lower back pain and retained the services of an attorney.  
Claimant began receiving treatment for his back injury on June 1, 1995, from Dr. 
Pechero, who treated claimant conservatively through October 1995.  Claimant filed 
a claim for benefits in December 1995, which employer contoverted in 1996.  In July 
1996, claimant’s lower back symptomatology worsened, and he resumed treatment 
with Dr. Pechero.  On August 14, 1996, claimant underwent a lumbar laminectomy 
and fusion to repair a herniated disc at L4-5. 
 

In his Decision and Order, the administrative law judge found that claimant 
was entitled to invocation of the Section 20(a), 33 U.S.C. §920(a), presumption.  The 
administrative law judge further determined that employer failed to introduce any 
evidence that claimant’s back condition was not caused by his April 18, 1995, work 
injury and, therefore, that employer failed to rebut the Section 20(a) presumption.  
Inasmuch as employer did not introduce any evidence of suitable alternate 
employment, the administrative law judge awarded claimant temporary total disability 
compensation from August 14, 1996, and continuing.  33 U.S.C. §908(b).  The 
administrative law judge further found, based upon employer’s checking  the “yes” 
box authorizing medical treatment on its May 11, 1995, LS-202 form, that employer 
is liable for medical benefits under the Act.  The administrative law judge also 
rejected employer’s contention that it is not liable for medical benefits because Dr. 
Pechero failed to timely file his initial  medical report, finding that employer had 
actual knowledge of the work accident as of May 9, 1995, and that employer was not 
prejudiced by the untimely submission by claimant’s attorney of Dr. Pechero’s initial 
report. 
 

On appeal, employer challenges the administrative law judge’s finding of 
causation and his award of medical benefits.  Claimant has not responded to 
employer’s appeal. 
 

Employer initially challenges the administrative law judge’s finding that 
claimant’s back condition is related to his employment with employer.  In order to be 
entitled to the benefit of the Section 20(a) presumption, claimant must establish a 
prima facie case by showing that he suffered a harm and that either a work-related 
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accident occurred or that working conditions existed that could have caused or 
aggravated the harm.  See Konno v. Young Bros., Ltd., 28 BRBS 57 (1994);  Perry 
v. Carolina Shipping Co., 20 BRBS 90 (1987).  Once claimant has established his 
prima facie case, he is entitled to invocation of the Section 20(a) presumption linking 
his harm to his employment.  See  Stevens v. Tacoma Boatbuilding Co., 23 BRBS 
191 (1990).  Upon invocation of the presumption, the burden shifts to employer to 
rebut the presumption with substantial evidence that claimant’s condition was not 
caused or aggravated by his employment.  See Swinton v. J. Frank Kelly, Inc., 554 
F.2d 1075, 4 BRBS 466 (D.C. Cir.), cert. denied, 429 U.S. 820 (1976).  It is 
employer’s burden on rebuttal to present specific and comprehensive evidence 
sufficient to sever the causal connection between the injury and the employment; the 
unequivocal testimony of a physician that no relationship exists between the injury 
and a claimant’s employment is sufficient to rebut the presumption.  See Phillips v. 
Newport News Shipbuilding & Dry Dock Co., 22 BRBS 94 (1988).  If employer 
establishes rebuttal of the presumption, the administrative law judge must weigh all 
of the evidence contained in the record and resolve the causation issue based on 
the record as a whole.  See Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985); 
see also Director, OWCP v. Greenwich Collieries, 512 U.S. 267, 28 BRBS 43 
(CRT)(1994).  
 

In the instant case, employer contends that claimant’s allegation of a back 
injury is fraudulent.  Specifically, employer asserts that claimant did not report a back 
injury when he first sought treatment on April 23, 1995, nor did he report a back 
injury prior to May 26, 1995, when he retained a lawyer.  Moreover, employer argues 
that claimant is not credible due to a prior criminal record.  Employer’s contentions 
are without merit. 
 

A harm has been defined as something that has unexpectedly gone wrong 
with the human frame.  See Perry, 20 BRBS at 90.  Moreover, the Board has held 
that credible complaints of pain can be sufficient to establish the element of physical 
harm necessary to establish a claimant’s prima facie case.  See Welch v. Pennzoil 
Co., 23 BRBS 395 (1990).  The administrative law judge, in addressing this issue, 
rationally rejected employer’s contention regarding the relevancy of claimant’s past 
criminal record, and he credited claimant’s testimony that he reported back pain 
when he sought emergency room treatment on April 23, 1995.  The administrative 
law judge further found claimant’s allegation of a work-related injury buttressed by 
the medical opinion of Dr. Pechero, who unequivocally opined that claimant’s back 
injury was due to the April 18, 1995, work injury.  CX 37.  This credited testimony is 
sufficient to establish that, contrary to employer’s contention, claimant has 
established the existence of a harm under the Act for purposes of satisfying his 
prima facie case.   Accordingly, as employer stipulated  that the “working conditions” 
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element of claimant’s prima facie case was met, we affirm the administrative law 
judge’s invocation of the Section 20(a) presumption.1  See Sinclair v. United Food 
and Commercial Workers, 23 BRBS 148 (1989). 
     

Employer next challenges the administrative law judge’s conclusion that it is 
liable for the medical expenses related to the treatment of claimant’s back condition. 
 Specifically, employer asserts that it is not liable for claimant’s medical expenses 
because claimant did not request authorization for the back treatment provided by 
Dr. Pechero until after his back surgery on August 14, 1996.  Alternatively, employer 
argues that it is not liable for these medical expenses because Dr. Pechero never 
provided it with an initial report of his treatment. 
 

Section 7 of the Act, 33 U.S.C. §907, generally describes an employer’s duty 
to provide medical and related services and costs necessitated by its employee’s 
work-related injury, employer’s rights regarding control of those services, and the 
Secretary’s duty to oversee them.  Section 7(d) of the Act, 33 U.S.C. §907(d), states 
the prerequisites for employer’s liability for payment or reimbursement of medical 
expenses incurred by claimant.  Specifically, in order to be entitled to payment for  
medical treatment, claimant must first request employer’s authorization for the 
medical services performed by any physician, including claimant’s initial choice.  
See Ranks v. Bath Iron Works Corp., 22 BRBS 301 (1989).  Under Section 7(d), an 
employee is entitled to recover medical expenses if he requests employer’s 
authorization for treatment, the employer refuses the request, and the treatment 
thereafter procured on the employee’s own initiative is reasonable and necessary.  
See Schoen v. U.S. Chamber of Commerce, 30 BRBS 112 (1996); Anderson v. 
Todd Shipyards Corp., 22 BRBS 20 (1989); see also Roger’s Terminal & Shipping 
Corp. v. Director, OWCP, 784 F.2d 687, 18 BRBS 79 (CRT) (5th Cir.), cert. denied, 
479 U.S. 826 (1986).  Employer’s mere knowledge of claimant’s pain does not 
create an obligation to pay for medical care in the absence of a request for 
treatment.  See Shahady v. Atlas Tire & Marble Co., 13 BRBS 1007 (1981), rev’d on 
other grounds, 682 F.2d 968 (D.C. Cir. 1982).  
 

While conceding that it is responsible for the medical expenses incurred by 
claimant as a result of his bruised ribs, employer asserts that claimant did not 
specifically request authorization for medical treatment for a back injury prior to the 

                                                 
1We additionally affirm the  administrative law judge’s determination that 

employer failed to rebut the Section 20(a) presumption, and his consequent finding 
that claimant’s present medical condition is causally related to his employment, as 
those findings are not challenged by employer on appeal.  
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surgical procedure performed by Dr. Pechero in August 1996, and therefore, 
authorization was not given for that treatment.   In finding employer  liable for 
claimant’s back related medical expenses, the administrative law judge concluded 
that employer’s authorization of medical treatment as set forth in its May 11, 1995, 
LS-202 form constituted an agreement by employer to provide medical treatment to 
claimant for his work injury in April 1995.  Consistent with that document, the 
administrative law judge concluded that claimant was not required to seek formal 
authorization for treatment of his back condition since employer had previously 
agreed to pay for medical treatment.  See Decision and Order at 15. 
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After a review of the record, we will remand this case for further consideration 
by the administrative law judge.  The sole document relied upon by the 
administrative law judge, employer’s May 11, 1995, LS-202 form, indicates that 
claimant sustained an injury on April 18, 1995, described as bruised ribs, and that 
medical attention had been authorized for this injury.  See EX 8.  This document 
does not  mention  additional injuries or complaints by claimant.  We cannot affirm 
the conclusion that this authorization alone demonstrates employer’s approval of 
treatment for a latent back condition which became manifest after this form was filed. 
 

There is, however, additional relevant evidence which the administrative law 
judge did not explicitly discuss.  Specifically, the record contains documentation, 
acknowledged by employer’s claims adjuster, that claimant’s counsel forwarded to 
employer medical reports and billing information relating to the April 18, 1995, injury 
from Dr. Pechero from July 1995 through March 1996.  See CXS 11, 12, 13, 14; EX 
2; Tr. at 81-86.  While mere knowledge by employer of medical care being 
undertaken by claimant will not create an obligation to pay for that care, see 
Parklands, Inc. v. Director, OWCP, 877 F.2d 1030, 22 BRBS 57 (CRT)(D.C. Cir. 
1989), the medical reports reference the April injury and discuss claimant’s back 
pain and were forwarded to employer with billing information.  In conjunction with the 
May 11, 1995, form acknowledging claimant’s entitlement to medical treatment for 
the April 18, 1995, accident, these documents could establish that claimant’s initial 
treatment prior to employer’s controversion of the claim is compensable. 
 

In addition, the record contains claimant’s claim for benefits dated December 
22, 1995, which clearly states claimant’s injury as including back pain and a 
herniated disk and references his treatment by Dr. Pechero, with the appropriate box 
checked to indicate treatment had not been paid, CX 18, and  employer’s notice of 
controversion of February 16, 1996, challenging the compensability of the claim in all 
respects.  The record also contains a letter from employer’s claims representative 
dated August 16, 1996, following up on a conversation with claimant’s counsel, 
which acknowledges that claimant is seeking “maintenance and cure” with regard to 
the incident at issue and states:  
 

As you are aware we are controverting this claim at this time.  With 
regard to payment of the medical expenses, I would ask that you have 
the providers forward to my attention their charges on proper forms....  
Upon receipt of the  same I will review and will advise as to our position 
with regard to payment. 

 
In addition to the medical expenses to date, I will ask that you have 
providers contact this office prior to rendering any additional treatment 
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to your client.  This is in accordance with section 7 of the U.S. 
Longshore and Harbor Workers’ Compensation Act.  As it stands, none 
of the medical treatment forward[ed] for payment has been approved by 
this office.  Accordingly upon receipt of the invoices forwarded on the 
proper documents, I will advise you of our position with regard to 
payment of these. 

 
CX-15.  These documents could support the conclusion that employer refused to 
authorize claimant’s treatment at an earlier time than the August date urged by 
employer.  Where employer refuses to provide treatment, claimant is relieved of the 
obligation to continue to request it and need only show that the treatment obtained 
thereafter was reasonable and necessary.  See, e.g., Roger’s Terminal & Shipping 
Corp. , 784 F.2d at 687, 18 BRBS at 79 (CRT).  Accordingly, we vacate the 
administrative law judge’s finding that employer is liable for all of claimant’s back-
related medical expenses and remand the case for the administrative law judge to 
reconsider this issue.   
 

Finally, we decline to address employer’s alternate contention that it is not 
liable for treatment provided by Dr. Pechero because Dr. Pechero never submitted to 
employer an initial report of treatment.  In Toyer v. Bethlehem Steel Corp., 28 BRBS 
347 (1994) (McGranery, J., dissenting), the Board held that the Secretary’s authority 
to determine whether “the interest of justice” warrants excusing the failure to comply 
with the provisions of Section 7(d)(2), 33 U.S.C. §907(d)(2), is delegated solely to 
the Director and his designees.  Thus, the administrative law judge’s finding that the 
doctor’s failure to comply with Section 7(d) should be excused,  must be vacated, 
and  the case  remanded to the district director for consideration of this issue, as the 
authority to excuse an untimely filing is a discretionary decision which rests with the 
district director, rather than the administrative law judge, and there is no evidence 
that the district director considered this issue.2  See Krohn v. Ingalls Shipbuilding, 

                                                 
2Both Krohn and Toyer acknowledge the procedural difficulties created by the 

bifurcated proceedings under the Act .  In this case, moreover, both the Section 
7(d)(1) and (2) issues involve when employer received pertinent communications 
from claimant.  Thus, it appears appropriate here for the administrative law judge to 
first address and resolve the factual questions as to when employer received 
pertinent reports and other information and render a finding on the issues of 
authorization and/or refusal to provide treatment.  If the administrative law judge 
finds treatment authorized, he can then remand the case to the district director for a 
determination, consistent with the facts found, as to whether the failure to file the 
necessary report was excused.  Once he makes this finding, the district director 
should return the case to the administrative law judge for entry of the appropriate 
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Inc., 29 BRBS  72, 75 (1995)(McGranery, J., concurring in part and dissenting in 
part). 
 

                                                                                                                                                             
final order, which can then be appealed to the Board. 



 

Accordingly, the administrative law judge’s award of medical benefits is 
vacated, and the case is remanded for further consideration consistent with this 
opinion.  In all other respects, the Decision and Order is affirmed. 
 

SO ORDERED. 
 
 
 

  
BETTY JEAN HALL, Chief 
Administrative Appeals Judge 

 
 
 

  
ROY P. SMITH 
Administrative Appeals Judge 

 
 
 

  
MALCOLM D. NELSON, Acting 
Administrative Appeals Judge 


