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Appeal of the Decision and Order - Denying Benefits of David W. Di
Nardi, Administrative Law Judge, United States Department of Labor.

Dennis L. Brown and Mike N. Cokins (Dennis L. Brown, P.C.), Houston,
Texas, for claimant.

Cynthia A. Galvan and Kenneth G. Engerrand (Brown, Sims, Wise &
White, P.C.), Houston, Texas, for employer/carrier.

Before: HALL, Chief Administrative Appeals Judge, BROWN and
DOLDER, Administrative Appeals Judges.

PER CURIAM:

Claimant appeals the Decision and Order - Denying Benefits (96-LHC-590) of
Administrative Law Judge David W. Di Nardi denying benefits on a claim filed
pursuant to the provisions of the Longshore and Harbor Workers' Compensation Act,
as amended, 33 U.S.C. §901, as extended by the Defense Base Act, 42 U.S.C.

§1651 et seq. (the Act). We must affirm the findings of fact and conclusions of law

of the administrative law judge which are rational, supported by substantial evidence,
and in accordance with law. O'Keeffe v. Smith, Hinchman & Grylls Associates, Inc.,



380 U.S. 359 (1965); 33 U.S.C. §921(b)(3).
Claimant, while working as a custom issue clerk® in employer’ s warehouse in

Germany, injured her back as a result of a slip and fall on ice on February 1, 1993.
Claimant was initially treated by Dr. Fechler, D.C., who performed chiropractic
adjustments and removed claimant from work. Dr. Fechler subsequently returned
claimant to light duty work for two weeks on February 24, 1993, with a lifting
restriction of no more than fifteen pounds, and a restriction of no sitting for long
periods of time, including driving a forklift. Claimant returned to work in a light duty
assignment as a mail clerk at employer’ s facility. Claimant was able to perform her

duties as a mail clerk, despite having to occasionally do tasks which went beyond
her physical restrictions, until June 9, 1993, at which time she stopped working
because she felt that her job had become too physically demanding and far too often
required her to perform work beyond her physical restrictions. Employer’s Exhibit

(EX) 14, Deposition at 21. Meanwhile, in March 1993, claimant learned that she was
pregnant.

Upon further examination of claimant on June 14, 1993, and June 26, 1993,
Dr. Fechler diagnosed claimant as having acute recurrent lumbalgia with sciatica on
the right, possible intervertebral disc syndrome with radiculopathy, and lumbar and
sacroiliac subluxations. Dr. Fechler removed claimant from work and referred her
for a neurological examination.

Claimant was subsequently examined by a number of other physicians;? most
relevant to the issues at hand are the opinions of Dr. Larrey and Dr. Scarpino. Dr.
Larrey upon reviewing claimant’s medical history and records, including an MRI

administered in December 1993, and performing a physical examination on October
11, 1996, diagnosed chronic intermittent low back pain, with physiologic changes in
her lumbar spine consistent with her age. EX 17. Dr. Larrey opined that claimant
fully recovered from her work accident reaching maximum medical improvement on
July 1, 1993, that she sustained no permanent impairment as a result of her work-
related injury, that her off-work status following July 1993 was due to her pregnancy,
delivery, maternal responsibilities and secondary gain factors, rather than any

'Claimant’s duties as a custom issue clerk involved inventory control, i.e.,
iIssuance and delivery of equipment in and around the United States Air Force Base
in Mannheim, Germany. Claimant’s job required her at times to drive a forklift and

trucks, load and unload equipment, and often required the use of hand trucks for
moving inventory.

?Drs. Becker, Herb and Brown all examined claimant and similarly diagnosed
chronic low back pain due to lumbar nerve root irritation.



objective orthopedic difficulty with her lumbar spine, that claimant was capable of
performing her modified work as a mail clerk on or about June 9, 1993, and that all
medical treatments since June 9, 1993, have been medically unnecessary, as there
IS No objective evidence to support such treatment. EX 17, 23 at 39.

Dr. Scarpino examined claimant on October 22, 1996, and opined that
claimant is suffering from an ongoing radiculopathy as a result of her L5-S1
derangement, that she is not medically stable and that further treatment is
warranted. Claimant’s Exhibit (CX) 16, 17. At his deposition, Dr. Scarpino further

opined that claimant had not as yet reached maximum medical improvement, that
the request for additional medical treatment and an MRI by Dr. Becker was
necessary, that all the previous medical treatment appeared to be reasonable and
necessary, that claimant was unable to return to her usual work or modified work in
her current condition, and that claimant was in need of further specific orthopedic
care. CX 17. Dr. Scarpino further indicated that he strongly disagreed with the
report of Dr. Larrey. Id.

The administrative law judge found that although claimant was not capable of
returning to her usual employment, employer established the availability of suitable
alternate employment at the same rate of pay as she earned prior to her injury, and
that claimant did not show reasonable diligence in attempting to secure alternate
work. Based on Dr. Larrey’s opinion, the administrative law judge further

determined that employer is not responsible for any additional medical treatment
after June 5, 1995. The administrative law judge therefore concluded that as
claimant has been fully compensated for her February 1, 1993 injury, she is not
entitled to any additional disability or medical benefits.®

On appeal, claimant challenges the denial of benefits. Employer responds,
urging affirmance.

3The parties stipulated that employer paid temporary total disability
compensation for all periods that claimant did not work through June 5, 1995.
Claimant sought continuing disability benefits after June 5, 1995. Administrative Law
Judge Exhibit (ALJX) 12.



After consideration of the administrative law judge's decision, the arguments
raised on appeal, and the evidence of record, we hold that the administrative law
judge's Decision and Order - Denying Benefits is supported by substantial evidence
and contains no reversible error. As an initial matter, we address claimant’s

contention that the evidence of record is insufficient to establish the availability of
suitable alternate employment, and thus, that the administrative law judge erred by
finding that employer has met its burden as to this issue. The record contains
evidence that claimant was able to perform her modified job as a mail clerk, at some
point subsequent to the time she left that position on June 9, 1993. Dr. Larrey,
whose opinion was rationally accorded greatest weight by the administrative law
judge,”* explicitly opined that claimant’ s off-work status following July 1993 was due

to her pregnancy and maternal responsibilities rather than any orthopedic difficulty
with her lumbar spine. Dr. Larrey testified that he would have released claimant to
return to work as a mail clerk on June 9, 1993, or shortly thereafter, but certainly by
July 1, 1993. EX 23 at 38. Moreover, he stated that from an orthopedic standpoint
there was no reason for claimant to be off from work as a result of her pregnancy. Id.
at 39. The administrative law judge thus determined that claimant || Is now able to

return to work at the modified job provided by employer.= Decision and Order at 12.
Furthermore, although the record does not indicate whether claimant’s modified

position as a mail clerk remained available as of the date employer stopped its
voluntary payment of benefits, Dr. Larrey stated he would have released her to
return to work no later than July 1, 1993, at a time when the modified job clearly was
available. Moreover, it may be inferred from Mr. Baumgartner’ s letter that claimant

could have returned to that position at any time.” In addition, the record shows that

‘In considering the weight to be accorded the medical evidence, the
administrative law judge determined that Dr. Larrey’ s opinion is supported by, and

fully explained in light of, the objective evidence of record. As the administrative law
judge is entitled to evaluate the credibility of all withesses and to draw his own
inferences and conclusions from the evidence, Calbeck v. Strachan Shipping Co.,
306 F.2d 693 (5th Cir. 1962), cert. denied, 372 U.S. 954 (1963); Todd Shipyards
Corp. v. Donovan, 300 F.2d 741 (5th Cir. 1962), his decision to accord greatest
weight to the medical opinion of Dr. Larrey regarding claimant’ s medical condition is

affirmed. The administrative law judge also credited the testimony of a private
investigator that claimant appeared able to perform tasks without pain.

*We note that the administrative law judge credited Mr. Baumgartner’s letter
as to the availability of work for claimant within her restrictions. This letter dated
October 9, 1996, to employer’ s attorney recited a telephone conversation between
employer and claimant that occurred in 1994, to the effect that employer would
accommodate claimant with a job within her restrictions at her pre-injury rate of pay.
This letter, however, does not identify any specific, actual job(s), and thus, the



claimant was paid her regular wage in the mail clerk position, and that the position
was necessary and profitable to employer's business. As this evidence, credited by
the administrative law judge in the instant case, is sufficient to establish suitable
alternate employment at the time claimant reached maximum medical improvement,
see generally Darby v. Ingalls Shipbuilding, Inc., 99 F.3d 685, 30 BRBS 93
(CRT)(5th Cir. 1996), and inasmuch as employer paid claimant temporary total
disability benefits through June 9, 1995, the administrative law judge’s

determination that claimant is not entitled to any additional disability benefits is
affirmed.®

Lastly, we reject claimant’ s contention that, contrary to the administrative law
judge’ s determination, she is entitled to additional medical benefits. As previously

noted, see n. 4, supra, the administrative law judge rationally accorded greatest
weight to the medical report of Dr. Larrey, who opined that medical treatments and
testing of claimant for her work-related injury have been medically unnecessary
since June 9, 1993, because the objective medical findings did not warrant further
treatment. Consequently, in light of Dr. Larrey’s statement regarding the

unnecessary nature of treatment for claimant’s work-related injury after June 9,
1993, and the administrative law judge’ s finding that claimant’ s work-related back

injury had resolved, Decision and Order at 12, and given that employer has paid
medical benefits up to June 5, 1995, the denial of additional medical benefits is
affirmed. See generally Brooks v. Newport News Shipbuilding & Dry Dock Co., 26

precise nature, terms and availability of any such position(s) has not been elicited for
the record. It alone, therefore, is insufficient to constitute suitable alternate
employment. See Shiver v. United Stated Marine Corps, 23 BRBS 246 (1990);
Martiniano v. Golten Marine Co., 23 BRBS 363 (1990); Manigault v. Stevens
Shipping Co., 22 BRBS 332 (1989); Thompson v. Lockheed Shipbuilding &
Construction Co., 21 BRBS 94 (1988). Claimant testified, however, that she had
never been officially terminated by employer and that she had expressed an interest
in returning to work in July 1994. EX 18, Deposition at 22, 29. The letter further
relates that claimant did not contact employer again about a job.

®In light of our affirmance of the administrative law judge’ s denial of additional
disability benefits, we need not address claimant’ s contention that the administrative

law judge erred in finding that her pregnancy was an intervening, subsequent event,
serious enough to sever the chain of causation between the injury and claimant’s

disability.

"The medical report of Dr. Larrey has the last date for necessary treatment as
June 9, 1994; however, at deposition, Dr. Larrey testified that in actuality the correct
date should be June 9, 1993. EX 23 at 37.



BRBS 1 (1992), aff ’d sub nom. Brooks v. Director, OWCP, 2 F.3d 64, 27 BRBS 100
(CRT) (4th Cir. 1993).

Accordingly, the administrative law judge's Decision and Order denying
benefits is affirmed.

SO ORDERED.

BETTY JEAN HALL, Chief
Administrative Appeals Judge

JAMES F. BROWN
Administrative Appeals Judge

NANCY S. DOLDER
Administrative Appeals Judge



