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DECISION and ORDER 

Appeal of the Decision and Order Awarding Benefits of Richard A. 

Morgan, Administrative Law Judge, United States Department of Labor. 

   

Samuel B. Petsonk (Mountain State Justice, Inc.), Charleston, West 

Virginia, for claimant. 

 

Mark J. Grigoraci (Robinson & McElwee PLLC), Charleston, West 

Virginia, for employer. 

 

Before:  HALL, Chief Administrative Appeals Judge, GILLIGAN and 

ROLFE, Administrative Appeals Judges. 

 

PER CURIAM: 

 

Employer appeals the Decision and Order Awarding Benefits (2014-BLA-5443) 

of Administrative Law Judge Richard A. Morgan, rendered on a survivor’s claim filed on 



 

 2 

July 22, 2013, pursuant to provisions of the Black Lung Benefits Act, as amended, 30 

U.S.C. §§901-944 (2012) (the Act).
1
  The administrative law judge determined that the 

miner had at least nineteen and one-half years in coal mine employment, with more than 

fifteen years spent working in underground coal mines or in conditions that were 

substantially similar to those found in an underground coal mine.  The administrative law 

judge accepted employer’s concession that the miner was totally disabled by a respiratory 

or pulmonary impairment and, therefore, found that claimant invoked the rebuttable 

presumption that the miner’s death was due to pneumoconiosis at Section 411(c)(4) of 

the Act, 30 U.S.C. §921(c)(4) (2012).
2
  The administrative law judge further found that 

employer did not rebut the presumption and awarded benefits accordingly.   

 

On appeal, employer argues that the administrative law judge applied an incorrect 

rebuttal standard in considering whether employer disproved the existence of legal 

pneumoconiosis and erred in finding the opinions of Drs. Zaldivar and Sporn to be 

insufficient to establish rebuttal of the Section 411(c)(4) presumption.  Claimant 

responds, urging affirmance of the award of benefits.  The Director, Office of Workers’ 

Compensation Programs, has not filed a response brief.
3
   

 

The Board’s scope of review is defined by statute.  The administrative law judge’s 

Decision and Order must be affirmed if it is rational, supported by substantial evidence, 

and in accordance with applicable law.
4
  33 U.S.C. §921(b)(3), as incorporated into the 

                                              
1
 Claimant is the widow of the miner, who died on March 10, 2010.  Director’s 

Exhibit 2.  Because there is no indication in the record that the miner was eligible to 

receive benefits at the time of his death, claimant is not eligible for automatic survivor’s 

benefits pursuant to Section 422 (l) of the Act, 30 U.S.C. 932(l) (2012).  

2
  Section 411(c)(4) of the Act provides a rebuttable presumption that a miner’s 

death was due to pneumoconiosis in cases where the miner worked fifteen or more years 

in underground or substantially similar coal mine employment, and had a totally 

disabling respiratory or pulmonary impairment.  30 U.S.C. §921(c)(4) (2012); 20 C.F.R. 

§718.305(b), (c)(2).  

3
 We affirm, as unchallenged on appeal, the administrative law judge’s findings 

that the miner had at least fifteen years of qualifying coal mine employment, the miner 

was totally disabled, and that claimant invoked the Section 411(c)(4) presumption.  See 

Skrack v. Island Creek Coal Co., 6 BLR 1-710, 1-711 (1983). 

4
 The miner’s last coal mine employment occurred in West Virginia.  Director’s 

Exhibits 1, 3.  Accordingly, the Board will apply the law of the United States Court of 

Appeals for the Fourth Circuit.  See Shupe v. Director, OWCP, 12 BLR 1-200, 1-202 
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Act by 30 U.S.C. §932(a); O’Keeffe v. Smith, Hinchman & Grylls Associates, Inc., 380 

U.S. 359 (1965). 

 

In order to rebut the presumption of death due to pneumoconiosis under Section 

411(c)(4) in a survivor’s claim, employer must establish that the miner had neither legal
5
 

nor clinical pneumoconiosis,
6
 or that “no part of the miner’s death was caused by 

pneumoconiosis as defined in [20 C.F.R.] §718.201.”  20 C.F.R. §718.305(d)(2)(ii); 

Copley v. Buffalo Mining Co., 25 BLR 1-81, 1-89 (2012).  The administrative law judge 

found that employer failed to establish rebuttal by either method. 

 

I. Rebuttal of the Presumed Fact of Legal Pneumoconiosis  

 

In considering whether employer disproved the existence of legal 

pneumoconiosis,
7
 the administrative law judge noted that “[t]here is no dispute in this 

case that the miner suffered from severe [chronic obstructive pulmonary disease (COPD)] 

and emphysema which is supported by all of the medical opinion evidence and treatment 

records.”  Decision and Order at 26.  The administrative law judge found that, “[a]s Dr. 

Zaldivar and Dr. Sporn do not adequately explain the basis for ruling out [a] significant 

contribution from coal mine dust exposure to the miner’s severe COPD,” their opinions 

failed to establish that the miner did not have legal pneumoconiosis.  Id. at 28; see 

Employer’s Exhibits 1-3, 10.   

                                              

 

(1989) (en banc).   

5
 Legal pneumoconiosis is defined as “any chronic lung disease or impairment and 

its sequelae arising out of coal mine employment.  This definition includes, but is not 

limited to, any chronic restrictive or obstructive pulmonary disease arising out of coal 

mine employment.”  20 C.F.R. §718.201(a)(2).  The regulation provides that “a disease 

‘arising out of coal mine employment’ includes any chronic pulmonary disease or 

respiratory or pulmonary impairment significantly related to, or substantially aggravated 

by, dust exposure in coal mine employment.”  20 C.F.R. §718.201(b). 

6
 Clinical pneumoconiosis consists of “those diseases recognized by the medical 

community as pneumoconioses, i.e., the conditions characterized by permanent 

deposition of substantial amounts of particulate matter in the lungs and the fibrotic 

reaction of the lung tissue to that deposition caused by dust exposure in coal mine 

employment.”  20 C.F.R. §718.201(a)(1).   

7
 The administrative law judge determined that employer established that the 

miner did not have clinical pneumoconiosis.  Decision and Order at 25.   
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Employer contends that the administrative law judge’s use of the term “ruling out” 

suggests that he applied an incorrect rebuttal standard in finding that employer failed to 

disprove that the miner had legal pneumoconiosis.  We disagree.  The administrative law 

judge correctly stated that in order to establish the first method of rebuttal, employer must 

prove that the miner “did not have legal and clinical pneumoconiosis by a preponderance 

of the evidence.”  Decision and Order at 21.  The administrative law judge also properly 

noted that legal pneumoconiosis includes “any chronic pulmonary disease or respiratory 

or pulmonary impairment that is significantly related to, or substantially aggravated by, 

dust exposure in coal mine employment.”  20 C.F.R. §718.201(b); see Decision and 

Order at 21.  In rejecting the opinions of Drs. Zaldivar and Sporn, the administrative law 

judge did not, as employer asserts, require these physicians to “rule out” all contribution 

from coal dust exposure to the miner’s COPD in order to disprove legal pneumoconiosis.  

Rather, the administrative law judge simply concluded that neither Dr. Zaldivar nor Dr. 

Sporn adequately explained why they completely excluded coal dust exposure as a 

significant contributor to the miner’s COPD.  Id.  Consequently, as the administrative law 

judge applied the correct rebuttal standard in evaluating whether employer disproved the 

existence of legal pneumoconiosis, employer’s assertion of error is rejected.  See Minich 

v. Keystone Coal Mining Corp., 25 BLR 1-149, 1-154-56 (2015) (Boggs, J., concurring 

and dissenting).     

 

 With regard to the administrative law judge’s specific credibility findings, we 

reject employer’s assertion that the administrative law judge failed to give valid reasons 

for the weight accorded to the opinions of Drs. Zaldivar and Sporn.  In his report dated 

June 9, 2014, Dr. Zaldivar opined that the miner did not have legal pneumoconiosis but 

that he suffered from “bronchospasm all of his life[,] caused or aggravated by his 

smoking habit, unrelated to coal mining work.”  Employer’s Exhibit 1.  Citing medical 

literature, Dr. Zaldivar diagnosed the miner with “overlap syndrome” where “an 

individual suffers from both emphysema and bronchospasm[,]” and he explained that this 

condition is characteristic of COPD due to smoking but not COPD due to coal workers’ 

pneumoconiosis.  Id.  At his deposition held on March 7, 2016, Dr. Zaldivar reiterated 

that the miner did not have legal pneumoconiosis because, “in this case we have a clear 

diagnosis of smokers’ asthma-COPD overlap syndrome, with a very extensive history of 

smoking which, in itself, is sufficient to cause such problem and no evidence of 

radiographic pneumoconiosis by any means.”  Employer’s Exhibit 10 at 7-8.  Dr. 

Zaldivar also testified that the miner had chronic bronchitis unrelated to his coal dust 

exposure because the miner “left the coal mine a long time before” developing symptoms 

of bronchitis.  Id. at 15.  Dr. Zaldivar stated:  “He was a smoker and he had asthma, so 

yes, he had plenty of reasons to develop chronic bronchitis.  So that is the explanation as 

to why this man doesn’t have bronchitis due to his work.”  Id. at 15-16.   
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 Contrary to employer’s argument, we see no error in the administrative law 

judge’s finding that Dr. Zaldivar’s opinion is not sufficiently reasoned to disprove that 

the miner had legal pneumoconiosis.  Decision and Order at 26.  The administrative law 

judge permissibly found that “even assuming Dr. Zaldivar is correct in diagnosing both 

asthma and cigarette-induced COPD, and the negative implications of the overlap of 

these two conditions,” Dr. Zaldivar failed to give “a documented or well-reasoned basis 

for excluding the contribution of the miner’s nearly [twenty] years of coal mine dust 

exposure to his disabling lung disease.”  Id.; see Harman Mining Co. v. Director, OWCP 

[Looney], 678 F.3d 305, 316-17, 25 BLR 2-115, 2-133 (4th Cir. 2012); Milburn Colliery 

Co. v. Hicks, 138 F.3d 524, 533, 21 BLR 2-323, 2-336 (4th Cir. 1998); Sterling 

Smokeless Coal Co. v. Akers, 131 F.3d 438, 441, 21 BLR 2-269, 2-274 (4th Cir. 1997).  

  

 Similarly, in his report dated September 3, 2015, Dr. Sporn explained that “the 

main cause of clinically significant [COPD] . . . is smoking.”  Employer’s Exhibit 2.  He 

opined that the miner’s COPD was not legal pneumoconiosis because “the dosage of 

cigarette smoke sustained by [the miner] exceeded the lung burden of coal mine dust and 

therefore was the sole cause of his impairment . . . from chronic obstructive lung 

disease.”  Id.  Despite employer’s contention, we see no error in the administrative law 

judge’s finding that Dr. Sporn’s opinion is not sufficiently reasoned to disprove that the 

miner had legal pneumoconiosis.  Decision and Order at 27.  The administrative law 

judge rationally found that while smoking may have been the major contributing cause of 

the miner’s COPD, Dr. Sporn “does not adequately explain how a significant smoking 

history [necessarily] excludes contribution from the miner’s nearly [twenty] years of coal 

mine dust exposure” to his COPD.
8
  Id.; see Looney, 678 F.3d at 316-17, 25 BLR at 2-

133; Hicks, 138 F.3d at 533, 21 BLR at 2-336.  

 

 Thus, because it is supported by substantial evidence, we affirm the administrative 

law judge’s finding that the opinions of Drs. Zaldivar and Sporn do not satisfy 

employer’s burden to disprove the existence of legal pneumoconiosis.
9
  See Clark v. 

                                              
8
 Employer argues that the administrative law judge mischaracterized the opinions 

of Drs. Zaldivar and Sporn as requiring a positive x-ray to diagnose legal pneumoconiosis 

and, thus, improperly found that their opinions were contrary to the regulations.  It is not 

necessary that we address this argument as we affirm the administrative law judge’s 

decision to discredit employer’s physicians on other valid grounds.  See Kozele v. 

Rochester and Pittsburgh Coal Co., 6 BLR 1-378, 1-382 n.4 (1983).   

9
 Because employer bears the burden of proof on rebuttal, and we have affirmed 

the administrative law judge’s discrediting of the opinions of Drs. Zaldivar and Sporn, it 

is not necessary that we address employer’s arguments with regard to the weight given 

the opinions of Drs. Rasmussen and Forehand, who diagnosed legal pneumoconiosis.  
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Karst-Robbins Coal Co., 12 BLR 1-149, 1-155 (1989) (en banc).  Consequently, we 

affirm the administrative law judge’s finding that employer is unable to establish rebuttal 

pursuant 20 C.F.R. §718.305(d)(1)(i).
10

  See W. Va. CWP Fund v. Bender, 782 F.3d 129, 

137, 25 BLR 2-689, 2-699 (4th Cir. 2015); Morrison v. Tenn. Consol. Coal Co., 644 F.3d 

473, 480, 25 BLR 2-1, 2-9 (6th Cir. 2011).  

 

II. Rebuttal of the Presumed Fact of Death Causation 

 

In evaluating whether employer established rebuttal pursuant 20 C.F.R. 

§718.305(d)(2)(ii), the administrative law judge noted that all of the physicians agree 

“that the miner’s severe COPD was a significant contributing cause of his death.”  

Decision and Order at 29; see Employer’s Exhibits 1-2.  Because employer failed to 

establish that the miner’s COPD was not legal pneumoconiosis, the administrative law 

judge concluded that the opinions of Drs. Zaldivar and Sporn were not credible to 

establish that no part of the miner’s death was caused by legal pneumoconiosis.  Decision 

and Order at 30.  Contrary to employer’s assertion, the administrative law judge’s finding 

was rational and proper.  See Hobet Mining, LLC v. Epling, 783 F.3d 498, 504-05, 25 

BLR 2-713, 2-720-22 (4th Cir. 2015); Toler v. E. Assoc. Coal Corp., 43 F.3d 109, 116, 

19 BLR 2-70, 2-83 (4th Cir. 1995); see also Big Branch Res., Inc. v. Ogle, 737 F.3d 

1063, 1074, 25 BLR 2-431, 2-452 (6th Cir. 2013); Island Creek Ky. Mining v. Ramage, 

737 F.3d 1050, 1062, 25 BLR 2-453, 2-473 (6th Cir. 2013); Decision and Order at 30.  

 

We also reject employer’s assertion that the administrative law judge did not 

adequately consider that claimant was denied survivor’s benefits on her state workers’ 

compensation claim.
11

  The administrative law judge discussed this evidence and 

                                              

 

See Morrison v. Tenn. Consol. Coal Co., 644 F.3d 473, 480, 25 BLR 2-1, 2-9 (6th Cir. 

2011).  

10
 Employer must disprove both legal and clinical pneumoconiosis in order to 

establish the first method of rebuttal.  See W. Va. CWP Fund v. Bender, 782 F.3d 129, 

137, 25 BLR 2-689, 2-699 (4th Cir. 2015).  

11
 Claimant filed a claim with the State of West Virginia for survivor’s benefits on 

November 4, 2008.  Employer’s Exhibit 8.  The claim was denied by a claims examiner 

on April 29, 2009, on the basis that occupational pneumoconiosis was not “a contributing 

factor in the death of the deceased” miner.  Employer’s Exhibit 7.  The denial was upheld 

by the West Virginia Workers’ Compensation Board of Review and the West Virginia 

Supreme Court of Appeals.  Employer’s Exhibits 5, 6.  



 

 7 

correctly noted that “the regulatory standards for entitlement in a state claim are different 

than those in a Federal black lung claim.”  Decision and Order at 16.  Because the 

evidence from the state claim was not admitted in the record for this claim, the 

administrative law judge rationally found that he was unable to assess the basis for the 

denial of state workers’ compensation benefits.  Id.  We therefore affirm the 

administrative law judge’s finding that the state claim determination is entitled to little 

weight.  See Miles v. Central Appalachian Coal Co., 7 BLR 1-744, 1-748 (1985); Stanley 

v. Eastern Associated Coal Corp., 6 BLR 1-1157 (1984).   

 

Thus, because it is supported by substantial evidence, we affirm the administrative 

law judge’s finding that employer failed to establish that no part of the miner’s death was 

caused by legal pneumoconiosis.  Copley, 25 BLR at 1-89.  We therefore affirm the 

administrative law judge’s finding that employer failed to establish rebuttal pursuant to 

20 C.F.R. §718.305(d)(2)(ii).  Id.; Decision and Order at 30.  

Accordingly, the administrative law judge’s Decision and Order Awarding 

Benefits is affirmed. 

 

 SO ORDERED. 

 

 

 

 

       

 

      BETTY JEAN HALL, Chief 

      Administrative Appeals Judge 

 

       

 

      RYAN GILLIGAN 

      Administrative Appeals Judge 

 

       

 

      JONATHAN ROLFE 

      Administrative Appeals Judge 


