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Appeal of the Decision and Order of William S. Colwell, Administrative
Law Judge, United States Department of Labor.

Edmond Coallett (Edmond Collett, P.S.C.), Hyden, Kentucky, for claimant.

Beforee DOLDER, Chief Administrative Appeals Judge, SMITH and
HALL, Administrative Appeals Judges.

PER CURIAM:

Claimant appeals the Decision and Order (07-BLA-5800) of Administrative Law
Judge William S. Colwell denying benefits on a claim filed pursuant to the provisions of
Title IV of the Federal Coal Mine Health and Safety Act of 1969, as amended, 30 U.S.C.
8901 et seg. (the Act). This case involves a claim filed on September 29, 2003.  After



crediting claimant with twelve years of coad mine employment,* the administrative law
noted that employer stipulated to the existence of pneumoconiosis. 20 C.F.R.
§718.202(a). The administrative law judge also found that claimant was entitled to the
presumption that his pneumoconiosis arose out of his coa mine employment pursuant to
20 C.F.R 8718.203(b). However, the administrative law judge found that the evidence
does not establish total disability pursuant to 20 C.F.R. §8718.204(b). Accordingly, the
administrative law judge denied benefits.

On appeal, claimant contends that the administrative law judge erred in finding
that the medical opinion evidence does not establish total disability pursuant to 20 C.F.R.
§718.204(b)(2)(iv). Neither employer nor the Director, Office of Workers
Compensation Programs, has filed a response brief.

The Board must affirm the findings of the administrative law judge if they are
supported by substantial evidence, are rational, and are in accordance with applicable
law. 33 U.S.C. 8921(b)(3), as incorporated by 30 U.S.C. 8932(a); O’ Keeffe v. Smith,
Hinchman & Grylls Associates, Inc., 380 U.S. 359 (1965).

In order to establish entitlement to benefits under 20 C.F.R. Part 718 in aminer’s
clam, a clamant must establish the existence of pneumoconiosis, that the
pneumoconiosis arose out of coal mine employment, and that the pneumoconiosis is
totally disabling. 20 C.F.R. 88718.3, 718.202, 718.203, 718.204. Failure to establish any
one of these elements precludes entitlement. Trent v. Director, OWCP, 11 BLR 1-26
(1987); Perry v. Director, OWCP, 9 BLR 1-1 (1986) (en banc).

Claimant contends that the administrative law judge erred in finding that the
medical opinion evidence does not establish total disability pursuant to 20 C.F.R.
§718.204(b)(2)(iv).? Claimant argues that the administrative law judge erred in finding
that Dr. Simpao’s opinion does not establish total disability pursuant to 20 C.F.R.
§718.204(b)(2)(iv). We disagree. Although Dr. Smpao diagnosed a mild pulmonary
impairment, Director’s Exhibit 10, the doctor subsequently opined that claimant “is not

! The record reflects that claimant's coal mine employment was in Kentucky.
Director’s Exhibit 3. Accordingly, this case arises within the jurisdiction of the United
States Court of Appeals for the Sixth Circuit. See Shupe v. Director, OWCP, 12 BLR 1-
200 (1989)(en banc).

2 Because no party challenges the administrative law judge’s findings that the
evidence does not establish total disability pursuant to 20 C.F.R. §718.204(b)(2)(i)-(iii),
these findings are affirmed. Skrack v. Isand Creek Coal Co., 6 BLR 1-710 (1983).
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totally dissbled from his pulmonary impairment.”® Director's Exhibit 25. The
administrative law judge, therefore, properly found that Dr. Simpao’s opinion does not
support a finding of total disability pursuant to 20 C.F.R. §718.204(b)(2)(iv).* Decision
and Order at 6. There are no other medical opinions in the record. Consequently, we
affirm the administrative law judge's finding that the medical opinion evidence does not
establish total disability pursuant to 20 C.F.R. §718.204(b)(2)(iv).

In light of our affirmance of the administrative law judge's findings that the
evidence does not establish total disability pursuant to 20 C.F.R. §718.204(b)(2)(i)-(iv),
an essential element of entitlement, we affirm the administrative law judge's denial of
benefits under 20 C.F.R. Part 718. See Trent, 11 BLR at 1-27.

% Dr. Simpao opined that, in order to slow the disease process, claimant “should
work in a dust-free environment.” Director's Exhibit 25. Because a doctor’'s
recommendation against further coal dust exposure is insufficient to establish a totally
disabling respiratory impairment, see Zimmerman v. Director, OWCP, 871 F.2d 564, 12
BLR 2-254 (6th Cir. 1989), the administrative law judge permissibly found that this
aspect of Dr. Simpao’s opinion is insufficient to support a finding of total disability.
Decision and Order at 6.

* In view of our holding that Dr. Simpao’s opinion does not support a finding of
total disability, we rgject claimant’s assertion that the administrative law judge erred in
not considering the exertional requirements of claimant’s usual coal mine work in
conjunction with his opinion. See Cornett v. Benham Coal, Inc., 227 F.3d 569, 22 BLR
2-107 (6th Cir. 2000).



Accordingly, the administrative law judge’'s Decision and Order denying benefits
Is affirmed.

SO ORDERED.

NANCY S. DOLDER, Chief
Administrative Appeals Judge

ROY P. SMITH
Administrative Appeals Judge

BETTY JEAN HALL
Administrative Appeals Judge



