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PRELIMINARY BTATEMEI\%T

Pursuant 1 the April 15, 2010 Order R&qﬁeming Additional Briefing by the Partics and
Taviting Amict Curige, Sempra Energy Trading LEC, thronegh its counsel, submits this brief 1o
assist the Adminisirattve Review Board (“*ARB” or the “Board™) in resolving questions
concerring the whistieblower protection provisions of Sexction 806, 18 ULS.C. § 1514A, of the
Corpreate and Crigninal Frand Acocuntability Act of 2002, Title: VINI of the Sarbanes Oxley Act
of 2002 (“SOX” or the “Act™). Specifically, the question faving the Board is whether an
cmployee of a private subsidiary of a publicly held company may bring an action against his
lmunediate, non-publicty heid eraployer lmdv;:r Section 806,

Congress enacted SOX on July 30, 2002, in response to numerous corporate and
accuuniing scandals in or about 2001 - most notebly, the financial collapse of Enron Corporation
as a result of varivus accounting, auditing, and fipancial wrongdoluys. The stated purpose of the
Act i “[tJo protect investors by improving the accuracy and reliability of corporate digclosures
arade pursuant 10 the securities laws .. 7 80X, Pub, L. No; 147-204, 116 Sim. 7435 (2002), at
Proamble.

In fustherance of this stated purpose, the Act includes the Corporate and Croninad Fraud
Accountability Act of 2002, the general purpoge of which was to create and eubance criminal
penaltios for those defrauding pﬁblicljf traded sceuritics investors, those desirying evidence, and
to protect certatn whistleblowers o_f publicly traded coropanics. 5. Rep. No. 107-146, 107th

Cong., 2d Session, at 1 (May 6, 2002). The civil whigticblower provision of the Act, Section

* Semprs knergy Trading LLC (“SET™) is the respondent in the matter of Kemnon Mara v. Sempra Bnergy Trading
LLC, ARD Case No, 10-051, ALY Case No_ 2009.80XU1%, On Octaber 5, 2009, findiny that SRT “j5 not 2
covered employer under SOX because SET is not a publicly=bruded corupany and it did not act an agent on
employment metiers for cither Stmpra Fnergy or RBS," the ALJ granted SET's metion for sitmumeary judgrent
and dismissed Mara’s complaint with prejudios. Mara v, Sempru Energy Tradtng LLC, ALY Cage No. JHUY BOX-
018, 2009 W1, 6470478, &t *12, 14 (ALT Ot 35,2000}
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806, which is at issue in this matler, does not expressly cover the private subsidiaries o publicly
hold companies. Rather, Section 806 extends only to companics:

with a cla_\'g ol secnities registered under section 12 of the Sceurities Fxchauge

Actof 1934 (15 L1L.8.C. § 781), or that is required 1o filc rcports under section

15(d) of the Seourtizes Exchange Act of 1934 (15 US.C. 780{d)), or any vfficer,

cmployee, contractor, subcontractor, or agent of such company . . .

18 U.8.C. § 1514A4a). The statutory language reflects the legislative intent 1o “provide
whistleblower protaction to eraployecs of publicly traded compmnivs who report acts of frand . . .
{so0 28] to encourage and protect those who report frandnant m:.tivity that can damage innooent
investors in publicly traded compenies.” S. Rep. No. 107-146, 10Tth Cong,, 2d Segsion, at 18 19
{(May 6, 2002) (emphasis added),

Because the statute is silent as to the coverage ol non-phiicly held subsidiaries, and the
legisiative history does not indicaic congressional intent fo include pon-publicly held subsidiaries
as covered companies, well-established brimiptcs of statelory copstruction dictate that non-
publicly held subsidiaries are not categorically covered by Sectiun 806. Thus, as explained in

detail below, private subsidiaries of publicly held companies are covered by Section 806 only

when they act as agentg of the publicly held parcat with respect to employiment matiers,
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STATEMENT OF THE ISSUES

In considering whethex an cxnployee may bring a Section 806 whisticblower claim

aganst the private subsidiary ol a publicly held company, the Board has posed the following

guestions to amict curale:

{1) Is a subsidiary categorically covered under section 806 {e.g.,
Morefield/Walters)? 11 s0, does the level of ownership of the subsidiary play a
factor in that woverage? :

{2y Under SUX’s whistleblower pratection puovision, must 4 non-publicly
held subsidiary respondent be an agent of a publicly held company? What are the
factors under a section 806 agency test?

(3} Is the integrated enterprise test applicable to section 8067 If su,
should the Board congider the “centralized control of labor relations™ 1w rost
important factor?

(Order Reguesting Additional Beiefing by the Parties and fnviting Amici Curiae (Apr. 15, 2010).)
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ARGUMENT

i 1t ks Well-Settled That Private Subsidiaries Are Not Categorically Covered Under
Section 56,

As the Occupational Safety and lealth Aduunisiration (“OSHA™) has recoghized,
Section 806 does not expressly include private subsidiaries of publicly traded companies within
its coverage. dmbrose v. U.S. Foodservice, Inc., ARR Case Nu. 06-096, “Brief of the Assistant
Secretary of Labor for Occupational Safety and Health as Amicug Curige” (Sept, 1, 2006)
Nothing in the plain language of Scction 806 remotely suggests that private subsidiaries are
vategorically covered by the statute. [nfact, the title of Section 806(a) is designated as
“Whistleblower Protection for Employees of Publicly Troded Compantes,” indicating that only
publicly raded companies foll within the statute’s purview. (8 US.C. § 15} 4A;(Q) {emphasis
added). The plain stotutory tangpage of Section 806 doay not use the term “su bsichary,” let alonc
“private subsidiary,” to deseribe the categories of companies covered by the statute.

The whistleblower provision’s silence with respect ( subsidiaries, and particularly
private subsidiaries, is telling. Although Section 800 omils any reference to subsidianes, other
sections of the Act expressly includc subsidiaries within the class of regulated enfities. See, .2,

15 U.8.C. §8 7241()04)B), 78mk)1).” The law is well-settled that “[where} Congress inchudes

% tue DOL's nmicus brief is availablc btip/www dol gov/solimedia/orets Ambroac(A)-09-01-2006 1w,

¥ Pursvant 1o 15 U.S.C. § 7241(a)(4)(B), the sigaing office of 2 pmblic company mst:

have designed such internal controls to chsure that maleril ifurmation relating to the issuer and
i3 consolidated subsidiories iy made knovwn 1o such officers by others within these cmities,
partieatiady during the peried it which the poriodic repotys are being prepared

(Cmphasis added.)

Purguant to 15 1.5.C. § 78mdk)(): .
It shali be unlaswiuf for any issuer (as detined b soodan 7201 of this title), dyectly or indirectly,
including throuyh amy substdtory, 1 exiend or mamtain eredit, to arropgs For the satonsion of

credit, oF to renew an extension of credit, in the finu of « personal foan to or for any director or
executive offioer (i cynivalent thereof) of that istuer,

{Emphasit added.)
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particular funyguage in one section of the statulc but omits it in another section of the same Act, ..
. Conpress acts intentionally and pm-po:;ciy in the disparate inclusion or exclusion.” Russello v.
Uriited Stutes, 464 .S, 16, 23 (1983) (edations omtted); see also Famdun v. Rumsfeld, 548
ULS. 557, 578 (2006) (“a negative inference may be drawn from the exclusion of language from
s statutory provigion that is inchuded in other provisions of the same statate”), superseded by
staimte on arher grounds, Military Commissions Act of 2006, Pub. L. No. 109-366, § 7, 120 Stat,
2600, 7635-36 (2006); Burlington N. & Sana Fe Ry. Co. v. White, 548 11.8. 53, 6263 (2006)
(quoting Russello); Banfo Buddias, Inc. v. Renosky, 399 F.3d 168, 174 (3d Cir. 200%) {same);
Shatz v. City of Plomtation, 344 F.3d 1161, 1168 (11th Cir. .20{33) (“Cangress knows how 1o uge
specific langnage to identify which péﬁicular ontities it seeks to regniale ™). Thus; because
certain sections of the Act explicitly include subsidiaries while Section 806 dues not, az a matter
of staintory construction Section 806 cannot be deemed to catcgorically include private
subsidiaries. See Lowe v, Termmnix Int’l Co,, No. 2006-S0X-89, 2006 WI. 0576807, at *5 (ALY
SepL. 15, 2006),

This silence s consistent with the woll-cstablished principles of vorporate law that a
parent corporation is not Hable for the acts of its gubsidiarics, and the mere fact of & porent-
sthsiliary relationship between two corporations does not make one company liable fis the totis
of its afGlinte. Unired Stares v. Bostfoods, 524 1.5, 51, 63 (1998); see alse Pearson v
Camponent Tech. Corp., 247 F.3d 471, 484 (3d Cir. 2001) (*mere ownership of # subsidiary
does not justify the imposition Hability on the parent™) (¢itation omitted); Boluf v. Loral Flec.
Sys., 988 F, Supp, 339, 344 (8.D.N.Y, 1997} (“The doctrine |of Bmited Hability] thurefore
greates a strony prexumption that 2 parent is not the employer of ita subsidiary’s employecs ™)
{citing Frankv. 118, West, 3 F3d 1357, 1362 (10th Cir. 1993): sce also Murray v. Miner, 74

¥.3d 442, 404 (2d Cir. 1996), of°d, 166 F.3d 1199 (2d Cir. 1998).

5
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Section 806°s silence with respect to subsidiatics docs not permit thie Board to abrogate
these somnd principles of corporate law. Corporate formalities shrmid b ubserved absent
expiess inlent by the legislature 1o the contrary, otherwise such formalities are meaningless.
Thas, vourts require specific awthorization from Congress before circumventing these principles
of cuorporste law. See, ¢.g., Restfoods, 524 U.8. at 63; see also Dole FFood Co. v, Patrickson, 338
13.5. 468, 476 (2003) (“T‘rie text of the [Foreign Sovereign Immunitics Act] gives no filivation
that Coogress intended us 0 depart from the general rules rogarding corporate forinalitjes,
Where Congress intends to refer 1o ownership i other then the formal sense, it knows how W do
s0."); ¢.f o1’ Bhd. of Pawnters & Allicd Trades Unionv. George A. Kruher, Inc., 836 F.2d
1346, 1550 (D.C. Cir. 1988} (*“Limited lisbility 1s 2 hallmark of corponate law. Surely if
Congress had decided to alter such 4 universal and time-honored concept, it would have signaled
that resolve somehow in the lepislative history.”). As discussed above, the Act is devoid ulthe
specific authorization required to abrdgate this baéic tenet of corporate law.

Additioneily, the Jepislative history does not provide the required anthortestion. Quite
thwe uppusile, references to the covered entities in the legslative history are Limited fo publicly
trachod companies. For instance, in his introduction to the Senate Conforence Report, Senator
Sarhanes, # co-gpongor of the bill, made “very clear that |the Act] apphes exclusively to public
cosenpreanies - that is, 1o companies registered with the Secwrities and Fxehauge Commission. It fs
not upplicable to companies, who malce up the vast majority of compais across the country.”
148 Comy. Ree 57350-04, 7351 (Yuly 25, 2002) (emphasis addod).

With respect to Section 806, specifically, the legislative history indicates that Cougress
did not contemplate that private subsidiaries of publicly held companies would be categorically
covered by the Act’s whistlebluwer provision. Rather, Section 806 was meant to;

provide whistieblower protection to employees of publicly traded companies. It
-specifically protoots.them whou they take lawful acts to disclose. information or otherwisc

6
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a9sist criminal investigators, federal regulators, Congress, supervidors (or other proper

poople within a corporation), ox parties in a judicial proceeding in detcoting or stopping

frand.” :
S Rep. No, 107-1486, 107t Cong., 2d Sesston, at 12 (May 6, 2002) (emphoagis added). By
enacting the whistleblower provision, Congress sought to provide “protection for employees of
publicly traded companies who blow'ihﬁ whistle on fraud and protect investors™ simifar to the
protecions already offered to "many government émpinyt’,ﬁs who act in the public interest by
reporting wrongdoing.” fd at 9. By contrast, nothing in the legislative history concerning,
Section 806 suggests that Congress intended to extend the stalutory protections o employees of
noh~pub§iciy held subsidiorics of these pubhicly traded cusapanies. |

Limiting Section $U6°s coverage to public womipunies eomports with the Congress’s
stated intent, repeated throughout the legisiative history, to protect “Americans investing in
public companies” and “to restore canfidence fu the inteyrity of the public markets,” §. Rep. No.
107-146, 107th Cong., 2d Scssion, at 9-10 (May 6, 2002); se¢ also 148 Cong. Ree, 87350-04,
7358 (July 25, 2002).

Thus, as many ALJs have recognized, “[tjo include nou-publicly traded subsidiaries ag a
‘company’ merely because it has o publicly traded parent, would widen the scope of the Act
beyond the intentions of Congress.” Teutsch v. ING Groep, NV, Nos. 2005-80X-101, 102, 103,
2006 WL 5201332, at *3 {ALJ Bept. 25, 2000); see adso Lowe, 2006 WL 6576807, at *5;
Bothwell v. Am. Income Life, No. 2005-50X-0057, 2005 WT. 4389047, at *4 (ALJ Sept. 19,
2005). Had Congress wished to categorically include private subsidiaries of publicly traded
companies as covered employers under Section 806, it could have drafied the statute to reflect
that intent. Because Congress did not do 30, and hecanse the legislutive history does not support

the contention that Congress intended the phrase “publicly traded companies™ (o categorically
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include the privare subsidiaries of public companics, the ARR whould not now read langnage into
the statute that dowey not exist, ' See Bothwell, 2005 WL 4889047 ut #5,

For ihis reason, the Board should decline to follow the rationale in Morefield v, Exelon
Servs.,, Inc, Nu. 2004-80X-002, 2004 WL 5030303, (AL] Jan. 28, 2004} and Walters v.
Deutsch Dark A7, No. 2008-80K-070, 2009 WL 6496755 (AT Mar. 23, 2009}.. The ALY in
Morgfield held thal private subsidiaries were catogorically covered by Section 306 because “ja) -
publicly traded corporation is, for Sarbanes Oxley purposes, the s of its constinvent units: ond
Congress insisted upon accuracy and integrity in financial veporting at 2il levely of the corporate
stracture, ineluding the non-publicly ttaded subsidiaries.” 2004 WL 3030303, at *3. Yot
Morefteld pays vo regard 1o the well-established principles of statutory consiruction cited above
and fails to explain why Congress would not expressly include private subsidiaries in the
statutory langnage

in Walters, the ALY s analysis of the Jegislative history i3 similarly misiaken. Chiing to
Senator Leahy’s report on the discovery of thousands of “aifi}iams, off-thexhoouks special
pﬁrposc ontities, and subsidiaries™ thar BEaron hid behind, the AT conrcluded that, becanse “the
subsidiaries were the vehicles through which the fraud was facilitaled or accomplished,”
Congress must have intended 1o include subsidiaries within the coverage of Section 806,
Welters, 2009 WL, 6496735, at *14. The ALJ, however, negleots to mention (it the
whistleblower that uncovered many of Enron's hidden corporations was Sherron Watking, an

employee of Enron Corporation — the parent, not a subsidiary. See 148 Cong. Rec. $7350-04,

- * The $OX roquiremsnts plavet on publicly waded companies to maintain “accuravy awd integrity in finsncial
repting st 21! Jevels of the corporate strusture,” such a5 Scolion 302¢a)(4)08) ~cited by the ALY in Morefiedd ny
2vidence that Congress meant to sahude subsidiaries within the purview of Section §06 — do pot support tha
contention that mm-phblic subsidiaries are categorically ouvored by Setion 806 Section 302(2){1)(B) places &
burden on the prblicly traded company = nut e xibsidiary - w design internal controls enswing (hal sbsidiaties
share materjat mformarion required of SOX compliance reports. Thus, it rukes sense that Section 306 covers only
the pubisely traded company, as jt is the public entiry with which Congress wos concsrned,

8
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7338 ¢( Jufy 25.2002). Senator Leahy praised “that kind of whistleblower,” commenting tha
“these corpotate insiders are the key wimesses thet need to be encourape 10 report frand.” Jd,
Thus, the legislative history shows that, althongh Congress was concernest nbout hidden
corporations sct up by public compupies to defraud investors, Congress expreuted those hidden or
frauduient subsidiaries to be uncovered by corporate whistleblowers within the public
companies. Therefore, the Board should disterard the analysis in Walters.

Clearly, to huldd, as the ALY in Morefiold and Walters incorrectly did, “(hat non-public
substdisrics are subject to the whistlsblower protection provisions simply hecaase their parent
company 13 required hy nther SOX provisions 1o report the subsidiary’s finaucial infiomation or
to adopt an umbrella compliance policy would widen the seope of the whistleblower protection
provisions beyond what Congress appears 0 have intended.” Malin v. Stemerns Med. Solutions
Heaz}h Servs., 638 F. Supp. 2d 492, 500-01 (D, Md. 2908) (citations omitted). Thus, the Board
should conclude that private subsidiaries are not categorically covered by Sectiou 806 of the Act.

2 A Nog-Puoblicly Held Subsidiaty Is Covered by Section 806 Only i ¥t Is an Agent of
a Publicly Held Company. '

To the extent a non-publicly held subsidiary is covered by Section 806, it is s0
covered only if it acts as an agent of a publicly hekl company. In addition to publicly
held companies, Section 806 applics to any “agent of such company.” 183 US.C. §
1514A(a). Asthe Board has repeatedly held, whether » non-public subsidiary may be
held liable as an agent for a publicly held company should be determined according fo the
principles of the general common law of 2pey. Klopfensiain v, PCC P‘Joﬁ {ecfts.
Holdings, Nos. 07-21, 21, 2004-50X-11, 2009 W1, 6546648 (ARB Aug, 31, 2009)
{Kb.y:;ﬁmswin IN} (clring Klopfenstein v. #CC Flow Techs. Holdings, No. 04-149, 20041

SOX-11, 2006 WL 3246904 (ARB May 31, 2006) [Klopfensivin 1}).
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As the Boarg aﬁirmcd in Klopfenstein I, the Restaternent of Agency sets furth the
vommor Jaw principles of agency applicable v Section 806 claims: “agency depends
upon the exigtence of requirod factual elemenix: the manifestation by the principal that
the agent shall act for him, the agent’s acceplance of the undenaking and the
understanding of the partics that the principal 1s to be In control.” Klopfenstein I, 2006
WL 3246904, at *10 (quoting Rest. 2d Agen, § 1(1), (comment by (emphasis in original).
This agency must be related to cmployment pratlers. Jd at *10.11.

Coutts widety agree with the Board’s pusiliw; that, to be a covered agent under
Section $06, a non-publicly held subsidiary mnst have acted as an agent of its publicly
held parent with respect to cuployment matters. Carnero v, Boston Scientific Corp., 433
F.3d 1, 47 {151 Cr. 2006): Malin, 638 T. Supp 2 at 50%; Rao v, Daimler Chrysler
Corp., No. 06-13723, 2007 W1, 1424220, at *5 (ED. Mich. May 14, 2007); Hrady v.
Calyon Secs. (USA), 406 F. Supp. 2d 307, 318 n.6 (STIN.Y. 2005); Collins v. Beazer
Homes USA, Inc., 334 F. Supp. 2d 1365, 1369-70 (NI, Ga. 2004). Thue, “a non-
pblicly waded cotnpany can be deermnced to be the ageat of a‘z publicly traded company if
the publicly iraded company directs and confrols the employment decisions.” Brady, 406
F. Supp, 2d 2t 318 n.6.°

The Board should continue to follow Klopfenstein 1 und I because their hotding

corsesponrds with the general purpeac of SOX = to cwhy and uncover the fraudulent acts of

* Administrasive decisions also have required the agency relationship to relate 10 pmployment matters. See, ag.,
Parerv. H&R Block, Inc., No. 2009-50X-42, 2009 W1, 6470484, =t 46 {aLd Dec. 1, 2009) {relevant factors
includs “whether Gio principal wes invoived in desierons reluting to the complatuant’s employiment ), Jofmson 7.
Stemens Blding Techs, Inc., No. 2003-50X-15, 2007 W1 7139303, at *5 (ALY Nov, 27, 2007) (s0 coverage
where there wore no allsgations thal parenit was Involved in employmont decisions Lulated 10 complainant); Storg
v. Instrumentoion Laborotory Spa, No. 2007-80X-21, 2007 WL 7135803 (ALJT Sept. 8, 2007) (“koy issuc is
whather or tiot fthe parcnt] was tnvolved in matters refated to the hiring and fiving, discip!fne, pay and employment
revords, sipervision and work assigrments of the Complainant mmd other [subsidiary] employees™): Savastany v.
WEP Greup, PLC, No, 200-80K-34, 2007 WT.655/42%, at *6 (ALY July 18, 2007) “for an employee of &

19
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publicly traded cormpunies so a8 10 protect the public markets for American investors. Dy
extension, Sectivn 806 extends whistleblower protections expressly 1o emplovees of
publicly traded companies and other entitios, such as thelr agents, acting on their behalf.
To cnsure the necessary nexos between a public compauy wnd an employer awting on its
behalf, the scope of the agency must extend to cmployment-related matters.

Lenporiantly, the whistieblower protections of Scetion 800 should not be extended
to cmployees of rivate companies that have acted as agents for public companies in just
any context, regardless of how Emited the agency rolationship was. See Brady, 406 F.
Supp. 24 at 318 (“The mere fact that defendonts may have acted o~ an agent for cer@in
public companies i ceriain limited financial contexts related to theh luvesiment banking
relationship does not hring the agency under the employment protection provisions of
Sarboncs-Oxley.”). Nothing in the Act sugpests that the whistleblower protections were
intend to extend beyond emplovees of employers acting on behalf of publicly traded
companies, ld.; see alsn Brent B, Nicholson, The Perils of Parenthood und Other
Dangerous Retationships Under the Whistleblower Protection Provigsion of the Sarbanes-
Cilay Aot of 2002, 2 Entreprencirial Bug, LJ. 413, 434-35 (2007) (statutory language
and legislative higtory “mcans thal (hose persons or entities can create Hability for a

- section 12 or seetion 15(d) reporting company when they engage m prohihited conduct

on behalf of the publicly traded company™) (emphasis in original).

notpublis subsidiay W be covered nnder Saction 806, the non-public subsidiary mosr a0t a8 a0 apont of it
- pubdicly held parent, and the ogeney must related w employment matters™), ‘

il
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3 The Integrated Enterprise Is Not, and Should Net Be, Applicable to Section 806,

The Board, which has not conutenied on the applicability of the integratod enterprise
doctrine in the context of Bection 800 whistleblower clainas, should congclude that the test should
not be used to determine whether non-publicly held subsidiaries are covercd by Section 806.

The National Labor Relations Doard (NLRB") developed the integrated enterprise
ducteine for the purpose of epplving the Natioual T abor Relations Act’s jurisdictional standards
regarding minimum businoss volume to sepurate entities “which are closely related.” N.T.R.B.
Twenty-first Ann, Rep, 14-15 (195 6), endoessd in Radio & Talevision Broadeast Techmiciuns
Local Union 1264 v, Broadeast Serv. of Mobile, Tn , 180078, 255, 256 (1965). Ia its Twenty-
fiest Annyal Report to Conpress, the NLRB outlitned the now-familiar four factors courts should
consider in to determine whether sufficiont integration exists to warrant exercise of its
nrisdiction: (1) interrelation of oporations; (2) centralized control of labor relations: (3) commmon
management; and (4) common ewnership or ﬁnancial cunixol. (Id)

Certzin ALJ decisions have applied the intcgrated entesprive doctrine to determaine
whether a non-publicly subsidiary of a publicly held corporation iy be coversd by the civil
whistlcblower provisions of the Act, See, ¢.g., "erez v HER Block, Ine., No. 2009-80X-42,
2009 WL 6470484 (Dec. 19, 2009); Carcicre v. Sodexhn Alliance, $.4., No, 2008 §OX-12, 2009
WL 6496745 (ALJ Feb. 19, 2009Y; Merten v. Berkshire Hathuwey, Ine., No, 2008 SUX-40, 2009
WL 7835816 (AT Out. 21, 2008Y, see also Truss v. UBS Really Investars, LLC, No. 3:09¢v368,
2010 W1, 1287148, a1 *6-7 (D. Conn. Mar. 30, 2010). In these decisions, the stated rationale. if
any, for utilizing th;: integrated enterprise test in the Scotion 806 enutext is simply that the test
has been epplicd by the connty to vatious federal labor-related policies. Perez, 2009 WL
6470484, at *6. "L'he rationae for this application is inapposite and the Board should refuse to

apply the Integrated enterptisc doctrine to Svction 806 claims.

12
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The integrated enterprise test was formulated by the NLRB v address jurisdictionnl
1390¢3 in anothe comtext:

Decausc the [NT RB} was concerned Onjs’ with labor law and policy, it developed

a test for corpovate “sameness”™ that, likewise, concerned itself only with these

agpeets of compneationy having 3 direct relevance to labor relativas. So, for -

example, the integrated enterprise test is not concerned with such iraditional aher

cgo hailmarks as “nonpayment of dividends,” bocause such asperds of «

corporation’s finances are not as directly related to management’s lubor policy as

are other aspects of corporate functioning.

Pearson v. Component [ech, Corp., 247 F.3d 471, 485-86 (3d Cir. 2001) (citation omittfl:d). The
Nationui Labor Relations Act, applicable 10 all employers (whether or not they are unionized)
cleasly was intended to have a more expansive reach than SOX, which regulates pﬁbliciy traded
eompanies. The integrated enterprisc simply was nul.desig,med for answering coverage questions
wder Section 806, which by ity tcrmg is limited (o individuals blowing the whistie on fraudulent
financtal activity at publicly traded companics.

Congress (i pul expressly adopt thia test for the purposes of the Act, which it clearly
¢ould have done Congress expreesly approved the vse of the infrgrated amexbrise test in the
context of feders! employment discnimination laws such as Title VII of the Civil Rights Act and
the Age Discrinmination in Employment Act by including the test as parf of those satutes”
provisions regatding the cxiratertitorial application of fhe civil tights laws See 42 U.8.C,

§ 2000e-1{c}3); 28 U.B.C. § 623(h)(3). By contrast, therc is nol cormsponding evidence of
congressionnl intent to utilize (he inteprated enterprise test in the context of SOX whistleblower
astions - whether brought apainst foreign corporations or domestic, private subsidiaries.

In any event, the inteprated enterprise west is of limmted scrvice in Sectivn 806 claims, as
the statute already provides for puilettal lisbility for private subsidiaries of peblicly held

nompanies through the application of cummon law agency principtes, Bocause, as stater ubove,

{he: application of agency faw comports with the explicit statutory languoge, and there is no

13



JuL 16 2818 B:46 AM FR PROSKAUER ROSE 121296829868 TO 111@9147129269362 P.26

indication uf Congressional intent to expand the scope of Seation 806 beyond the bounds of
agency, there is no reason w apply the integrated cnterprise test fu the context of the civil
whistleblower provision.

TJtilizing another 1est to determine whether a non-publicly held subsidiary is covered by
Section 80G would only muddy the issue. A the United States Court of Appeais for the Seventh
Circuit has recopuiand, “the “inteprated enterptise’ test [i5] too amorphous 1o be applied
consistently. Such incqﬁs’igtencies [make] it difficult for a corporation to determnine when it
could be held liable for the actions of ite affibiate.” Worth v. Tyer, 276 F 3d 249, 260 (7th Cir.
2001) Gnternal citations omitted); see alse Papa v, Katy Indus., 166 F 3d 937, 942-43 (Nh Cir,
1999). Utilization of the “amorphous” integrated entetprise test will have the ymintended
consequense of disparate application of the Section 806 whistleblower provisions based upon the
coumerable ways of applying the four factors to complex and tactoally distinet cases. Thus, the

Board should dechine to wlopl the Integrated enterprise test.”

® If te Bamrd were (o adopt the integrated enterprise test, the Board should consider the second factor - “centraliped
sonfrol of labor relations” — the wwst impontant factor. Although none of the four factors ae cunuroliing, the
Yeentraliend control of labor relations™ has 1ong boon beld to be kay to 1 determination of integration. See, .2,
Cookv. Arrowsmith Shelbuene, Inc. 69 F.3d 12335, 1241 (d Cir, 1995); Trewiino v. Celanese Corp, 1 F24 397,
404 {5th Cir. Y9R3Y; Schade v. Coty, e, No. 00 Civ. 1568, 2001 U.8. Dise. TEXIS 8449, at #1920 (8. D.N.Y,
Jeme 20, 2001 NLRB, Twenty-first Ani. Rep. 14-13 (1856), Additionally, o foous on the sontralived eontrol of
labor selulions would he inkeeping with the Board™s applivation of the el principles of common kiw agensy
10 Saction 806 olaims in Klopfenstein I and 1T, :

A4
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CONCLUSION
Fur the reasons set forth above, the Board should conclnde that 4 non-public subsidinry of
a publicly held company is covered by Scction 806 of SOX only when it acts a5 an ‘;zgent of its
pasent comapany with respect to employment matters.

Dated: New Yosk, New York
July 15, 2010

Respectiully submitied,

PROSKAUER RCSE

el

: e e D
Kathleen M, McKenna
Nathaniel M Glasser
1585 Broadway
New York, Mew York 10036
T: (212) 969-3000
P (212) 9692900
hanckeswm@@proskaver.com
nglasser@proskaver.com
Attarneys for
Sempra Fnergy Trading LLC

sk TOTAL PAGE.Z27 #%



	Sempra Energy Amicus Rotate part 1a
	Sempra Energy Amicus part 2

