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PRl£WMINARY STATEMENT 

PUIlluant lO the April D, ZUlU Qrder Requel\l.ine Additional Briefiog by the Parties and 

lnvilillg AmicI Curiae, Serllpra bnergy Trading LLC, t thwugb its counsel, submits this brief to 

"";sllhe. Adminislrallve Review Board ("ARJ)" or the "R"",,l") in resolving questions 

c<Hlcerning the whistleblower proteellon provisions of Sc>:r.ioll S06, 1 & U.S.c. § I:; I ~A, of the 

f!mprlf"te ~nd Criminal Fraud AccolllltubHity Act of200?', T,Il", VIII of the Satbanes·Qxley Act 

0(2002 ("SOX" or the "Act"). Specifically. the qucstioll racine fh~. Board is whether M 

ernployeeof a private subsidiary of a publicly beld company 'My bring an action aAainst his 

immediate, non-publiely held employer under Section gOo. 

Cvngress enacted SOX On July 30, 2()02, in response to IIllmerOtlS oorporate and 

liccnllnl.ing scandals ill or about 2001 _. most notably, the financial collap"" of Enron Corporation 

as a result of various accollllting, auditing. and financial WTOnr;rloillg,. The stated purpose oCthe 

Ac:! i. "( tJo protect ilwestore by improvmg the accuracy and I'd i"bi.lity of corporate disclosures 

maUe p,",smmt to the securities laws ... " SOX, Pub. 1. No. 107.7.04, 116 Slat. 745 (2002), at 

Preamhle, 

In frutIIO'<U'CC of flJjs stated purpose, the Act inoludes the Corporate ami 0., j",',ml Fraud 

Accountability Act (1[2002, the general purpose of which was to create ann ~lIhHlll"'. criminal 

penalties fur thoSt: defrauding publicly troded securities investors, those dcslrnying evidence, and 

to prot~ct certai" whistJebtowers of publicly traded companies. S. Rep. No. 107-146, 107th 

Cong .• 2d Session, at 1 (May 6, 2002). The civil whistlcblowcr provi5ion of the Acl, Section 

I Sempmlinergy Tmdiu,g LLC (I.<;SEfll) is the respondent III Ihl~ matter of K(!1'91on Mara \'. Sompra BnerKJ' TradilJg 
~LC, AlUJ eo,. No. 10·031, AI..! ('.,e No. lOQ9·S0X-1J l~. On October S. 2009. ftllwug L1 .... ~P.1"'j' "Ql a 
cmJe.rf>.tj ~mployer under SOX be~au.$e SET is Ilot a puhlicJy-tJ i:ltlt:d C(1rupany and it did not act an agent on 
employnu,.'nt matters for ciilie! Stanpr4 P,f}f'J'gy (If l'tBS/' the AU granted SET1s motiQJ1 fur SWll'.lUlll'Y jooemeut 
and dl~ml~!;'f~ M.llra's eompl~int with pr~udio(:. ltfarrt v. &mpru Eflf!f"W rrnrill'lS ILe, AL) C~ N(/-_ 2Q09 SOX­
Q18,2009Wl.-6470473.0l '12. 14 (ALJOd 5.'009) 
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g06. :.vhich is at issue ;tl1hi~ maHer, does not expressly COVer the private suh"idi"ri~s <.>fpublicly 

11eld companies. RMher, Sedion 806 extends only to comp<mics: 

with a cla.\S or ,,,,,,,riries registered under section 12 of the Sceuritic .• Exchange 
Act of 1914 (15 U.S.C. § 781), or that is required to file reports under section 
15(d) ofthdkcmilics Exchange Act ofl93'j (15 V.S.c. no(~». <)r allY offi""r, 
cmployee, contractor, subcontractor, or agent of such company ... 

18lJ.S.C. § 151/11\.(a). The statutory language felleets the legislative intent to "provide 

whistleblower protection to employees ofptlblicly tradfd Ctl"qlUnies who report acts of fraud " . 

[so as 1 to encourage and protect those who report frml(hlblt adivi~y that can damage innooent 

investors in publicly traded compa,jies." S. Rep. No. 107-146, I07th Cong., 2d Session, at 18 19 

(May 6, 201)2) (emphruJis LIdded). 

Because the statute is silent as to the coverage Ilrnnn-p"blidy held subsidiaries, and the 

legislative history does not indicate congressional intent to i"dude. non-publicly held subsidiaries 

as covered companies, well-established principle. of'l"tulory construction dictate thaI non .. 

publicly held subsidiaries are not categorically covered by Sectio" 800. Thus, as explained in 

d~~ail below, private subsidiaries of publicly held companies are coveTed by Se~,ti<.>n 306 only 

",ue" tlley oot as agents oftha publiclyheld parent with respect to enlj,i<)YlIl"ut matters. 

2 
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STATEMENT OF HIE ISSU~S 

In considering whether ~11 clIlplvyee may briJlg a Seeti(m 806 whistlcblower claim 

agaiI13t the private suhsidhH)I of a publicly held company, the Board has posed the following 

questions to amici curaie: 

(I) Is a subsidiary cal.egoTIC<llIy covered under section &0(> (c.g., 
MorefieldIWalters)? If"" does the level of ownership of the subsidiru-y play 11 

filct(lt ill that IXIve,ag"? 

(2") Under SOX's whistlcb!ower protectio ... l"lJvbiun, must a non-publicly 
held subsidiary respondent be an agent of a pllblidy held company? What are the 
factors under 11 300tion 806 agency t.o,,"'! 

(3) Is the integrated enterprise test applicable to secti(m $06? If "u, 
shvuld the Board consider the "centralized control of labor rdation," j"~ musl 
important factor? 

({),dcr Requesting Additional. Bdefing by \he Parties and lnvitingAmici Curiae (Apr. 15,2010).) 

3 
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1. it Is Well .... <l.ttlerl That Private Subsidiaries Are Not Categorically Covered Under 
~cction 806. 

As the Occupational Safety and llealth Aumilli,l.mlion ("OSHA") has recognized, 

Sect;n" ~06 <Joes no! expressly include privute Sub3idiaric5 of l'"blidy traded Nmpaniec within 

ilS coverage. Ambrose v. U.S. Foodservice. Inc., ARB CaSe No. 06.096, ":arief of the rumstant 

S~cretru:y of Labor for Occupational Safety and l-lealth a:; Amicus Curiae" (Sept. 1,2006).2 

Nothing in the plain language of ~cction 806 remotely Nllggests that private subsidiaries are 

categorically covered by the statute. In fact. the title of SeJ:tion 806(a) is designated as 

"Whistleblower Protection for Employees of Publicly Tldded Companies," indicating that only 

publicly traded companies foll WIthin the ,tatllft>.', jJllfvie.w. 1 & \).S .c. § 15 1 11\(1i) (cmphasi5 

added). The plain statutory language of ScctiOIJ SOli dnp.s no! lise the terrn"subsidlary," let alone 

"private subsidiary," to describe the categories or mmpanks covered by the statute, 

The whistleblower provision's silence with rc'p~d 1(1 ,ubsidiaries, and Particularly 

private subsidiaries, is telling. AlthQugh Section ROG owi" any reference to subsidiaries, othor 

sections of the Act expressly include 3ubsidiaries wilhinlhe class of regulated entities. S<'C. e.g" 

ISD.S.C. §§ 7211(a)(4)(B), 7~m(k)(1).3 The law is well-settled that "[where} Congress includes 

, Xb. DOL'~ amicu, bri.fi. ayail.bk hlJl.cllwww.dol.g.v/.OUm<4illflmoIi;lAtllbro3c(A)-09-01·2006.htlll. 

, Pursua", to 15 U$.C. § 7241(3)(4)(B), the si~ng office or a public cotnpauy mus~ 

nave designed such l~ternaj controb to CflSurv thl'll mawl i;alllli"ormatJon rel.:nl.og to the. is-suer and 
its consolidau:d subs;t1i(ffi~ i~ made known to such officers by others within those cntitiesp 

pm\I(',utatly during th{t periotJ in which tile pCriQdio; rep~t;; art: being preparM 

(llmpbasi5 '0"00.) 

PUl'!)UQ.tto IS \J.S.C. § 78.n(k)(1): 

It shaU be unlawful for any h.-mer (as dctined in ~tjcti{m nm ()fthis title), dlIectly or indireotly, 
i'r(;ludifig t}uVUl:h afI,V substdtlJ1')l, If) p.xff.'Jld or tn2lJlUlin cf'~dit, to Br'TIlD,~(i for tht ;;xtcDsiou uf 
credit, or to ren.~ an exteu.siQn of credit., in the fv~AJI of a personal fO~ll to or fo(' any di.rectQr Qr 
executive offi~' (or ~quiv{ll~nt thereof) ofthaf issuer. 

(empha';s odded.) 

4 



JUL 16 2010 6:44 RM FR PROS KRUER ROSE 12129692900 TO 1110147120269362 P.17 

palticnlm' language in one section of the statute but omit' it in MOIlIer section of the same I\.ot, .. " 

, Conesess acts intentionally and purposely in the disparate inclusion l)f ~xdllsion." Russeilo v. 

UfliletlSllIlPs, 464 U.S. 16,23 (1983) (citations ornifu;d); see al.<o 71",,,,1,,,, v. lI.umsfold, 548 

U.s. 557, 578 (2006) ("a nep;ative inference may be drawn num !11e e.xdusion oflanguage from 

Ull" statutory provision that i~ inoluded in other provisiolls of tlIt: 'arn~ 'f~lUte"), superseded by 

.,Ialute nn other grounds, Mllltmy Commissions I\ct of 2.006, Pub. L. No. 109-%6, § 7,120 Stat. 

7.1101),7635-36 (2006); Bl/r/j"~lon N. & :iana Fe Ry. Co. v. White, 548 TJ,t" '>1,61-63 (2006) 

(qt'Oling 11.".8.110); Banjo Buddios, Inc. v. Ren03ky. 3')9 F.}d 168. 174 (3d Cir. 200)) (same); 

Shotz v. City of Plan/olion, 344 F.3d 1161, 1168 (11 th Cir. 200J)("Col1zm,'S klluw, how to use 

spedfic language to identify which particular entities it seeks to regnIMe,"). Thus,oe<:ause 

certain sections of the Act explicitly include subsidiaries while Section 806 does not. as a matter 

of'I~I'l(l)ry construction Section 806 cannot be deemed to categorically include priV<lk 

,"h~idiaries, See Lowe ". Termmix Int'l Co" No. 2006,SOX-89. 2006 wr. 0576807, al * 5 (AU 

StpL 13,2006), 

This silence is consistent With the well-established principles of ~Or)Jl"'i[t law that a 

pamnt mrporation is !lot Hable fOf the acts of its subaidioric3, Olld the mere fact of " l-'~reJll­

ollh,irliary rdalionsbip between twO corporations doc:; not make one company liable fi" Ih", iorls 

ofil, affiliate. Unl1.d States ". Bcstfoods, 524 (J.~. 51,63 (1998); .me also PWT.Wln v, 

Corrtponenr Tech. CQrp., 247 F.3d 471, ~84 (3d Cir, 2001) ("mere OWllCT,hip of ~ ,<lb.idiary 

floes llotjUSli£y the imposition liability on the parent") (Citation omitted); /3"/,,, v, Loral Elec. 

Sy.", 9R8 F. Sllpp. 339, 344 (S,D.N.Y: 1997) ("'The doctrine [onimited Iiabilityjll,p.refore 

~rca1x:s a strong p",'''mption Illal a parent is not the employer orits subsidiary' , ell1pl(fye~,") 

(dlilll: Ftrmkv. us. W"', 3 F.3d 1357, 13(;2 (lOth Cir. 1993): see also Murray v, Mi,,,,,, 74 

f3d 4V2. 4U4 (2d eiL 19'1(;). offd, 166 F.3d 1199 (2d Cir. 1998). 
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;;:~c/inn 806's silence with respect to subsidiaries docs not permit ill~ BU"Ifd to abrogate 

thMC sOl", •. l prindples of corporate law. Corporate formalities ,1>01,1<1 b" observed absent 

cXl'm$S i[J{~Jlt by the legislature to the contrary, otherwise sueh formalities""" me.aningless. 

Thus, co"rls re{j\lire specific authorization from Congress before circumventi,>g Ihese principles 

of wrpmMle law. Sell, e.g., BeSlfoods, 524 U,~. at 63; see also Dole Food <:0. v, Pa/rickson, 538 

UB, 46R, 476 (2003) ("The text of the [Foreign Sovereign Immunities Act] gjve, no imlie,aliun 

th"l CO<Jgtess intended us to depart from the general rules regarding corporate formal it;.,. 

Where. Congress intends \() refer to ownership mother thnn the formal sense, it know" huw to do 

so"); cf J1Jf') Bhd. ~r l'mnters & Allied Trades Union v. George A, K"u,J'€r, inc., 856 F.ld 

1546, 1550 (D.c. Cir. 1988) ("Limited liability IS n hallmark of corl""i>'~ I""". Surely if 

C"ngrc", hact decided \0 alter such a universal !IIld time-honored concept, it would have ,i)!;ualed 

.hal nexolve somehow in the legislative history."). Ar; discussC<! above, the Act is d~vo;d ... f {he 

specific authorization required to abrogate this basic tenet of corporate law. 

Additionally, the le~islalive history does not provide the required allfhorw,liun. Quite 

th~ vppusile, r~feNnces to the covered entities in the legislative hil;tory are Iimiteti [0 puh1idy 

tJadtX! cO"'l'"nle,. For instance, in his Introduction to the :;enate Conference Report, Senaror 

El"lbn~,," co-sponsor of the bill, made "very clear that [the Act] applies ext:iusively tu public 

rump(lnies - that is, 10 cornpanie!l registered With tho occurities and P.Xd)hugt Cummission. II is 

'lui "pplieable to companies, who mu!<e up the VQ3t majority (If compaul", acms, .he C<)\lOtry" 

! 48 (;Iln~. Reo $7350.04, 7351 (July 25, 2002~ (emphasi3Ilddcd). 

With re'1'~.ct to Section 806, specifically, the legislative history indic.t"" that Congress 

did not ""ntemplate [bat private subsidiaries of publicly held companies would he o.llI"8ori<:"lIy 

covered by the Act's wlristlebluwer provision. Rather, Section 806 W1lS meant to; 

provide whistIcblower I'm[~""ton to employees ofpuhllcly traded companies. It 
. opooifically rro_t"th~m .whw !tley take lawlid ~cts to disclose information or otherwise 
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o~3i3t criminal illvcstig.ltlfS, f~d~J"al regulalOn:, COlll-\fess, supervisors (or other pml'0f 
people witilill a cOIl'oralion), or parties in a judicial proceeding in detecting or Slopping 
liaud." 

S. Rep. No. 107-146, IO'/th Cong., 2d Session, at 17 (M"y 6, 2002) (empM~is added). By 

enacting the whistleblower provision. Congre" sOllght to provide "prote<:tion for employees of 

publicly traded companies who blow the whistle Oil fraud and pro1ect investors" similar to the 

prote<:tions 31ready offered to "mauy government elJ,pl"y~"s who act in the public interest by 

reporting Wl'ongdoing." Id. at 9. By contrast, nothing in the legislaliw history concerning 

Section 806 suggests funt Congress intended to cxt<"cllh~ S("lult>ry protections to employees of 

non-publicly held subsidiane3 oftho3{; publicly tm .. k,l (:O)"'jJ"ni~s. 

Limiting Se<:tion SU6's coverage to public "'/flipanTes mroportS with (b.(! Congress's 

stated inl!lnt, repeated throughout the legislative hi"to,y, to "rukc( "Americans investinA in 

public companies" and "to restore confidence ill the. integrity of the public m(1rmts." S. Rep. No. 

lQ7-146, I07th Cong., 2d 8cssion, at 9-10 (M~y G, 2002); see also 148 Congo Rec. 87350·04, 

7358 (July 25, 2002). 

Thus, as many 1\LJs hovc recognized, "[t]o include II(JII-pllblidy traded subSidiaries as a 

'company' merely beca\lSe it has 0 publicly traded parent, wO\lld wiclen the scope of tile Act 

beyond the intentioru; ofCongrc3s." Teul.,c/z v. INO On",!,. N. V, Nos. 2005-S0X-IOI, l(}2, 103, 

2006 WL 5201332. at"3 (AL! ~cpt. 25, 200(,); ,,"" ,,1'(1 Luwe, 2006 WL 6576807, at '5; 

Bothwell v. Am. Income Life, No. 200S-S0X-0057, 2005 Wl, 4889047, at '4 (ALI Sept. 19, 

2005). Had Congress wished to categorically include rriv~te ,,,bsklhrries of publicly traded 

companies as covered employer3 under Section 80(" it multi have drafted the statute to reilect 

that intent. Because CongJ:eo~ <lid not do so, and beeallS" the legislative hislOry dOes not support 

the. conkntion that Congress intended the phrase "publicly traded COIllI,""i.s" to eategorically 

.... : .' 

7 
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include the private subsidiaries of public companies, the AR1'l shuuld not now read language intp 

the statute thai doc~ not exist. See Bothwell, 2005 WL 4 RS9()4 7, at '5. 

Fo, Ihis re.son, the Board should decline to folluw the rntionille. in Morefieldv. Exelol! 

Servs ... Inc., Nil. ?004.S0X.OQ2, 20V4 WL 5030303, (AU Jan. 28,2004) and Walters v. 

Deutsch Balik An, Nu. 200S-S0X-070, 2009 WL 6496755 (AI J Mar. 23, 2009), The fILl in 

Morefield held 11,., private subsldial1es were categorically covered hy Section 806 because "La] 

pUblicly trad",1 cllrporation is, for Sarbanes·Oxlcy purpose~, tho, '''m uf its constlment unitD: and 

Congress in,isted upon accuracy and integrity in tinancial mporliu8 at all levels of the corporate 

slructure, illduJing the nOll-publicly traded subsidiaries." 20()4 WL 5030303, at '3. Yet 

Morefield pays !H' Il;)gard 10 the well-estabhshed principles of statutory cunstnlction cited above 

and fails 10 explain why Congress would not expressly include private s"b'iidiaries in the 

statutory language' 

In Wa/ter.l, t1,~ AU's analysis of the legislative history is similady mislaken. Citing to 

Senator Leahy's repml on (he discovery of thousands of "offiliatcs, oif.th""h<)ob 'pedal 

purpose entities, and ",bidimes" thaI Enron hid behind, the AT J <,nnd",hJ that, because "the 

subsidiaries wen'; the vehicles through which the traud was facilitated or >r.mmpUshed," 

Congress must have j"lr.nde.d to include subsidiaries within the coverage ... r8~,,(ion S()6. 

Walters. 2009 W164967.15, at -'4. The AU, however, neglects 10 mcntiolltliat the 

whisHeblower that un""""'I'tld m!Uly ofEnron's hidden corporations was ShelTon Watldru:, an 

employee of Enron Corporation - the parent, not a subsidiary. See 148 Cfllle. Roo. S7350.04, 

( The SOX r¢quirorncnt:J pJat:t:d (m pOQUe1>, traded companieG to mnin~tl 'lav<;.urii(;Y <.t\ld intce:rlty !n fjm'mr.i~1 
relX1flju~ al ,,11 Jp.vels ortbe corporate !Jlrul;tur¢." :rudl i;!..S S9.'liull S02:(,,)(d)(a.) -cited by thij AU in M~field ru 
evidence: that Congress meZQ,1t to i.m;luu~ subsidiarIes within the purview of S~tion 80G - do UQt support the 
cQntention thaluullililblic subsidimie~ iUe (;ateJ!;ori~t1ny CQycred by Sectilm ~()6 Se.ction 3Q:i:(a;X1XB) p1a.oc3 n 
burden on the publicl.y traded company - IJUt U.r: .'Hlbsidiruy - to design :m.terool controls emw·ing tlli;lJ ~lrbsidlarles 
MlM'(; mattJial infunnar.ion required afSOX (:Qmplit'lncc rcl'orW. Thus, it milk~s sense that Section SQ6 OOVCI'3 (,)llly 

the pubhely trad"",d comptlny, as it ~ the SJuhlk I:'Jltity with which C()ngrecc WO$ conccn:(;d. 

R 
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7358 (July 25. 2002). SCllal", I.PHhy praised "that kind ofwhistleblowc,f," <vwmenting th:lt 

"these corwrote inside", "fPo the key wimesse8 that need to be cncourae'" I II) report fraud." Id. 

Thus, the legislative hi3tory show, that, although Congress was conce,..,,,,! "bl)ut hidden 

corporations get \lp by puhlic ~.oIllpanies to defraud investors, Congress expecled those bidden or 

fraudulent subsidiru1M to be uncuwred by corporate whigtlcblowers wit!.in/he publtc 

companies. Therefore, the Boord should disregard the analysis in Walt_,-s. 

Ckarly, to huld,.$ the ALJs inMor~field and Walters incorrectly (Iitl, "lhat non-public 

subsidiaries arc ,uhjcct to the. whisUeblower protection provisions simply h~(:«(lse their parent 

company is requited loy .)tl.~r SOX provisions to report the $Ubsidiary'~ filla!lci"1 iuftmnation or 

to adopt an 1ll1l1m:1I .. ml\lpli.nee policy would widen the 3()()PC of the whis!l~hll1w"r protection 

provisions b<:,),ond what f:nngress appears to have iiltended." Maiilt v. Sie.m~"s .lvIed. SO/Ullom 

Health Servo., G3R F. Slipp. 2d 492, 500.01 (0, Md. 2008) (citations oI11itted). Thus, the 80..,.d 

should conclude that prjvat~ subsidiaries are not eategoriculJy covered by f)ection 806 ofUle Act. 

2. A Non-Puhlicly H.ld Subsidiary Is CO'Vered by Section 806 Oltly iOt Is an Agent of 
a Publicly HeM Company. 

To the extent" non-publicly held sllbsidi>rry is covered by Section 806, it is so 

cQvered only ifil acts as an agent of a publicly held <»mpany. In addition to publicly 

!reId O()mpanl~s. Section 806 applies to any "agent pr such company." 18 U.S.C. § 

1514A(a). AS the Board bns repeatedly held, WhetJ1~J' a [JI,)n-public subsidiary mny Ix; 

held liable as an agel)t for u publicly held company should be determined uccording 10 the 

principles of the general common Jaw of ae~""y KlopfrnslBin v. PCC Flow 1~clts. 

Holdin8s, Nos. 07"21,21, 20U4-I;;OX-ll. 2009 WI. 6'i46648 (ARB Aug. 31, 20(9) 

[K/ol'fr."#ein 11] (clltng Klopfenstein v, pce Flow Tech,. HOldings, No. 04-149, 2001 

SOX-lI, 20M WL 3246904 (ARB May 31, 20(6) [Klopfimst../nl]). 

9 
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AS the Board attirmcd in KlopjP.",I"in J, the Restatement of Agency ,ets f,'rlh the 

nmlIDon law principles of agency appli""ul~ 10 Section 806 claims: "agency depends 

upun the existence of requircdjacfual eiwI<nls: t.h~ manifestation by the principal that 

the .gent shall act for him, the agent's aCCepl;lJ":", of till' undertaking and the 

understanding of the parties that the pnndl'"' is to be in control." Klopjenstein J, 2(){]G 

WI.. 3246904, at '10 (quoting Rest. 2d Aeen. § 1(1), (comment b)(emphasis in ori~nal). 

This agency must be reluted to employment H,.lIe's. Jd at *10·11. 

Courts widely agree with the Doard's I'"silion that, to be a covered agent under 

Section gOO, a non-publicly held subsidiary mllst have acted as an agent of it~ publicly 

held parent with reepee! to employment m"jkl~. Camoro v. Bos/(}n SCientijic COlp., 433 

F.3d 1,4.7 (1st Cit. ZO(J6); Malin. 639 P. !'1l1J'l' ?d a1501; Rao 1'. Daimler Chrysler 

Corp., No. 06-13723, ZOO'I WL 1424220, at '5 (E.]). MilCh. May 14, lOOT); Hradyv. 

Calyol1 Secs. (USA), 406 F. Supp. 2d 307,318 n.6 (S.n.Ny. 20051; Collins v. Bcazer 

Homes USA. Inc., 334 F. Supp. 2d 1365. 1369-70 (ND. Ga. 2004). Thus, "3 non-

f.'lIulidy traded company can be deemed to be th~ agenl ofa publicly traded compmy if 

tht publicly traded company directs and controls th~ employment decisions." Hrady, 406 

P. 3upp. 2d at 318 n.6! 

The Board should contmue to tollow Klopfi'.lwei"l <md II because their holding 

correSIK)I!tls with the general pmp03C oftlUX - In ell< 1, a1lll uncover the fraUdulent acts of 

~ Administrative deds.iou.. ... at~n h~ve re.q\lired th~ agency relationship to relate tv t::mployme.t\t matte)"! •. SM. e.g., 
p,,,, v. H&R Slack, lnc., NQ. 2009-S0l{-42, 2009 WI. 6470484, .. '6 (AU Dec. 1, 20(9)(relevallt r""tvrs 
in<lJudc: «Whether dte; prludpal W$fS involved in dOOlCl(lnG relllting to the 60mplaiJJIDJCS employment");' Jolmson"V. 
Si''''''''' Biding T«hs., Inc., No. ZOOS·SOX·! 5.2007 WI. 7 "9503, .t " (ALI Nov. 27, 2007) (nQ C"""'~. 
wh~ there \'Vere no alleptio(}s Ilull, P"rP.Ilt was involved in employment dt(;j~jQil5 It<htlt::tI to complainant); Slone 
v.lnslJ1JJlI"mmilln LaborolarySpa, No. 2007-80X·21, 2007 WL 7n,g03 (A.l.J Sept. 6, 2007) ("key issu< is 
whether Qr not (the parent) was urvt,lvc::d in matters related to tlle hiring and firin;. discifJ1 in~> pay and emp10yrnent 
~Us. supervl~iol1 and wort assjgrxroenm of the C<.nnv1~jl1anl ~ml tJlhf'.r [subsid.iaryJ ernployeoo"): SavCtStanu v. 
wpp Group, PLC, NQ. ZOO-$OX-34. 2007 WI. 6&S·/41K, at '6 (ALI July l8. 2007) "fora" .'"ploy"" of. 

lU 
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publicly traded wmpanies so as to protect the public ",arkets for Amelican investors. Dy 

extension, Sectiun 806 extends whistlcblower protectioll' ~xpressly 10 employees of 

publicly traded (!urnpanies and other entities, sueh as thdr ('geots, acting on their bebalf. 

To ensure tlJe ne<'"ssary nexus between n public compauy >md an employer acting on its 

behalf, the swp .. (If th~ "gency must extend to employment-related matters. 

ImpOl1antly, the whl~[leblower protections of Section ROt) shuuld not be eKtended 

to employees of private comparues that have nctcd as agent' for. public cumpanies in just 

any context, reg_rilless of how limited the agency rclatioll,hip was. See Brad)" 406 F. 

SUpl" 2d at 318 ("The mere ract that defendonto may have acted ,,, "11 a~.nt for certain 

public companies if! (~,rt"in limited financial contexts related to their iuve"tment banking 

relationship does not hrit,& lh~ agency under the employrucnt protection I'Ttlvislons of 

Sarbonc3-Oxley."). Nothing in the Act SlWlests that the whistleblower prutections were 

intend to extena heY!lTId employees of employers acting on behalf of publicly traded 

companie;. Jd.; see ah, Blent B. NichOlson, The Perils ojParellfhoOil and Other 

Danf';erous RdatiOlt.hips llml.r Ihe Whtstleblower Protection Provisiofl u/ lhp. Sarbanes-

Oxl.}' ,1e/ of;;UU2, 2 IlntH:ple"euriaJ BllS. LJ. 415, 434-.l5 (2007) (statutory IMguage 

and le.qislative history "mean.< th"llhose persons Qr entities can crea~ liability OJr a 

. section 12 or section 15( d) "'!I("ting <"mpany when they engage in pr(Jlrihifed cOl\duct 

On hehaifo.fthe publicly traded wmpany'') (emphasis in original). 

nonrmblic sub~idid.ly lv bo covererlllnder SecUOlt g06~ th~ n9n-public subsidiary fflll$t aN as an ageut of ita 
pub-Hely held parent) and 1he ugcn<;y rn~t relate..] w employme:n.t m~tten;:_~). 

11 
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3. The Iotegnt .. d Enterprise Is Not, nod 8hould Not Be, Appllca.bl. to Section 8\16. 

The Board, which has nOI OOlllJllented on the applicability ofthe integrdl.r:<l ~n1erprise 

<.ioctrine in the context of Section 306 whi~t1eblower claims, should conclude that the Ie, I should 

not be used to determine whether non.puhlicly held subsidiaries are covered by ~ect.iOIl 806. 

Th.e National Labor Relations Doard ("NLR.B"} developed the integrated enterprise 

,J",,!r;ne for the purpose of applying the Natjollal r "bor Relations Act's Jurisdictional standards 

regarding minimum businoss volume to ,cp"r.te entities "which are closely related" N. LR.B. 

Twenty.first Ann. R~p. 14·15 (1956), elldorsed in Radio & Talavi$Ion Hroadca/Jl Tedmicium 

["ml Union 1264 v. Broadcasl&rv. o[Mobile. Tne, 180 U.S. 25:5,Z56 ((965). In it! Twenty. 

fitH Annual Report to Congress, the NLRD outlined the now· familiar four factors courts should 

cnn~ider in to determine whether sufficient integration exists to warrant exercise of its 

jlJl'isuiciion: (I) interrelation of op~alions; (2) celllrali~.e(1 control oflabor relations: (3) common 

mall.gew~.nt; and (4) commOn ownership or financial C11l1lw!. (Id.) 

Certain ALJ deciSions have applied the integrated enterprise. ooctrine to determine 

whether 11 non-pnhlidy .ubsidiary of a pUblicly held corporatioll IIlay be covered by the civil 

whistlchlow"" l'wvi.ions of the Act. Sec, e.!:., f'erez v H&R lilock, Inc., No. ZQ09-S0X-42, 

2009 WL 64704g4 (Dec. 19,2009); CardeN) v, Sod""l", AIli"nce, S.A., No. 2008 SOX-I:"!, ZOO9 

WL 6496745 (AU F".b. 19,2009); Marlen v. Berkshire HI2/huway, inc., No, 2008 SOX-4\).2009 

WL 71135816 (AT J O,·,!. 21,2008); $"e a/so Trusz v. UlJS Real/yInvmors. LLC, No. 3;09cV268. 

2010 W L /287148, al '6·7 (D. Conn. Mar. 30, 2() I 0). In these decisioI"',ille Slated rationale. if 

any, tor utilizing the int~graled enterprise test in the ~cction 80(, cow"xt is simply that the test 

has been applied by the COl" " 10 variQUS federall~bor-rclatcd policies. Pv.re7" 2009 WL 

64704M, at '6. The rationale fo. lhix "Pplicatlon is inapposite IlIld the l:loard shQuld refuse to 

apply the integrated enterprise doctrine t" Se.clion 806 claims. 

12 
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'TI,e integrat..c1 enterprise test was formulated by the NCRB (v address jurisdictional 

iS3UC3 ill another I,',f)uk'xt: 

Decausc Ole [Nt .R.B) was concerned only with labor law anrl poJj"y, it developed 
a test for cO!pOm!e ",ameness" that, likewise, concerned itself Oldy with those 
Ml'cets of ."'1]101".1,011' having ~ direct relevnncc to labor IclaliuJls. ~'" for 
example, the integ.t$led enterprise test is not concerned "it11 sud, Ir~ditional alter 
ego hallmarks a< "nonpayment of dividends," bccnusc such "'p<r:I.; uf a 
corporation's fiJl"n,:es are not as directly related to management's I.bor policy as 
are other aspect., £If ~A)rporale functioning. 

Pearson v. Compongnl1"cch. Corp .• 247 I'3d 471,485·86 (3d elL 200 I) (¢imtion omitted). TIlt 

Netio!l"1 Labor Relations Act, applicable to all edll'l .. y~r" (whether or not they are unionized) 

dearly W"' intended to have a more expansive rtach 1113!l SOx, which regulates publicly traded 

cnmpauie,. The integrated enterprise simply W"S Hul designed for answering coverage qucstion~ 

"",k' Secdon 806, which by it~ tcoos is limited (0 jmJjviduaig blowing the whistle on fraudulent 

fiurulcial adiviry at publicly traded companies. 

Congress .-Ih] nul expressly adopt this tC$t for the I"Jfp<"'" uf the Act, Which it dearly 

could have d",,_" Congress expressly approved the Use of the 11I1l":8rated enterprise test in the 

context of f .. I=1 employment discrimination laws such as Title VII of the Civll Rights Act Il.tld 

the Age Discrimin"tit)ll in Employment Act by including the !cst "" [»Irl- "flb/)g~ Statutes' 

provisiOll3 regarding the extraterritorial application of the civil rights I.w,_ Se~ 42 U.S.C. 

§ 2000e-l(c)(3); 28 U.S.C. § 623(h)(3). By contrast. there is no com'''pomling evidence of 

congressional intent to utili"" the integrated enterprisc !cst in the co!\(~xl of SOX whistleblower 

actiOIlS - wbether brought "!:?linst foreign corporations or domestic, priv~te subsidiaries. 

In any event, the inteer.ld ~ntA;-rprise test i$ of lim,ted service in S"divn 806 clailllB, as 

the ~tatut" a1re.dy provide, for polen,ial JiabilllY for private sub~idiaries of pUblicly held 

t.'ompanies through the application of """,mnn law agency prinCIples, Becarne, M ,;t"ted above, 

the application of agency law comports with tl'e explicit statutory language, and there is "0 

!3 
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indication of Congressional intent to expand the scope "I' Section 806 beyond the bounds of 

agency. the," is no reason to apply the integrated cntcrpri5c k,( in the c()ntext oflhe civil 

whistleblowcr provision. 

Utilizing another test to determine whether a non-puhlicly hdd subsidiary is covered by 

Section B()G would only muddy the issue. !>.S the United Stab::s Court", Appeals for the Seventh 

Circuit ha., r~c(>gltiLetl, "the 'integrawd enterprise' tcst [is! too anlolph,,"~ to be applied 

consistently. Such inc,?nsigtencies [make] it difficult tor a corpordtlon to de\~rrnine when it 

could b~ held li"bk for the actions of its uffilinte." Worth v. Tyer, 776 F.3d 249, 260 (71h Cir. 

2001) (intend dtalions omitted); SBQ al$<1 Papa v. Ka/y ["du., .• 1(,(, 1'.3<1937,942·43 (71h Ci(. 

1999). Utili7atiou urtbe "amorphous" integrated entctprisc test will have the unintended 

conseque!\ce of disparnl . ., "pplication of Ihe Section 806 whistlcblowcr provi.~inIlS ba""d upon the 

enumerable ways of awiying the four factors to complex und tactually distinct cases. 11ms, ille 

Bonrd should decline to ~t1opt the integrated enterprise test.6 

t> Iftllt': Btmm were to adopt the illt~ted enterprise ~t. the 13oanllihollld consider the second fuctor- "ceutraliz:od 
OOl;).troJ Qflab<K rciatjQm;." - tile 1II1I:-;t important ilICtOl. Altho'Ugb none of the four fat-tors w,t; WIllro1Hng, Ihfl: 
«(.(;ntlillil.OO ~m;lTOI of labor relations" has tont been held to be ke)' tll}l. dp.tmninado1\ of integraHon. Sse~ e,g., 
Cook". ArrowsmithSftr:.lbume, Inc., 6~ F3,11?:3:5, 124l (1d Cir. IY95)j Trevino v, C~/a,u'!jl$ Corp> 7M P.2d 397~ 
4Q4 (5th CiL I 9M); Schad. ". <:01)\ I" •. , No. 00 Civ. 1566,2001 U.S. Di, .. U'X1S 8440, at 'lY~JV (S.V.N.Y. 
j\lJ]~ 20, 2001); N.L.R-B. Twcnty--flfst Nut Rt:p. 14-15 (1956). Additi(JnaUy, il focus on th'Y .;entaali:t:t:t1 cnnfTol of 
labor H~lulions would he: il) keeping with the BO,:ij'd~9 owlication of the t(;!kel2t1 prindpJes of cmnmon I~w ~enov 
to Sqct~QU lWb claims in Klw{erl:i(/tlnl !:1m) It 
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CONCLUSION 

Fur th" reasons set forth above, the Board should Gom:lllde that a non-public subsidinry of 

'l'uhlidy held company is covered by Section 806 of SOX unly when it acts QS an agent of it5 

paten!. wmpany Witb respect to employment matters. 

Dated: New Yorl<., New York 
July 10, 2()lQ 
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