ADMINISTRATIVE REVIEW BOARD
UNITED STATES DEPARTMENT OF LAROR
WASHINGTON, D.C.

In the Matter of:
CARRI S. JOHNSON,
Complainant,
V.

ARB Case No. 08-032

STEMENS BUTLDING TECHNOLOGIES,
INC., and SIEMENS AG,

ALJ Case No. 2005-80X~15

Respondents.

T

BRIEF OF THE ASSISTANT SECRETARY OF LABOR
FCR OCCUPATIONAL SAFETY AND HEALTH AS AMICUS CURIAE

M. PATRICIA SMITH
Solicitor of Labor

WILLIAM C. LESSER
Acting Associate Sclicitor

JONATHAN T. REES
Acting Counsel for
Whistleblower Programs

NICKOLE C. WINNETT
Attorney

U.S. Department of Labor
Cffice of the Solicitor
Room N-2716

200 Constitution Avenue, NW
Washington, D.C. 20210



Page
STATEMENT OF THE ISSUBE ........ e 3.
STATEMENT OF THE CASE .......... e e e e e e e e e e e e 3
A Procedural History .. ... ... i i e 3
B. The ALJ'S DeCLiSiOn ...t s 5
C. The ARB's Briefing Oxder ..... ... .. .. .. .. . . .. . . ... 5
ARGUMEN T . o ot et e e e e e 9
THE BOARD SHOULD CONCLUDE THAT SECTION 8§06
OF THE SARBANES-OXLEY ACT APPLIES TO
CONSOLIDATED SUBSIDIARIES OF PUBLICLY
TRADED COMPANIES L e e e e e e e e e 9
AL The Text of Section 806 of SOX Demonstrates
That Coverage Extends to Consolidated
Subsidiaries of Publicly Traded Companies ........ ... 13
B. ‘Coverage of Consclidated Subsidiaries Under
Section 806 Is Consistent with SOX's
Legislative History ....... . . . i 22
C. Subsidiary Coverage Effectuates SOX's Broad
Remedial PUurpose . ... ... ... . e 26
CONCLUS TON . .t e e e e e e e e e e e e e e e e e e 31
CERTIFICATE OF SERVICE . . e e e e e e e e e e 32
ADDENDUM A

TABLE OF CONTENTS

Consolidation of Variable Interest Entities,

Statement of Fin. Accounting Standards No. 46R

{Fin.

ADDENDUM

Accounting Standards Bd. 2003)

B

Consolidated Financlal Statements,

Accounting Research Bulletin No. 51 (1958}, as amended by
Statement of Fin. Accounting Standards Nc. 160

(Fin.

Accounting Standards Bd. 2008)



TABLE OF AUTHORITIES

Page

Cases:
Abkce v. Music, Inc.,

217 F.3d 884 (9th Cir. 2Z2000) ...... e e e e 26
Bristol v. Board of County Comm'rs of County of Clear Creek,

312 F.3d 1213 {10th Cir. 2002) .. . e e e 7
Brown v. Thompson,

374 F.3d 253 (4th Cir. 2004) ... ... .. . e 25-26
Carnero v. Boston Scientific Corp.,

433 F.3d 1 {lst Cir. Z2000) ... . . . e e 29
Gereon v. Flightsafety Int'l and Berkshire Hathaway, Inc.,

2008-30X-40 (ALJ Sept. 21, 2008) ... .. .. . 28
Hukill v. BAuto Care, Inc.,

192 F.3d 437 (4th Cir. 1999} ... . . e 7
Johnson v. Siemens Bldg. Tech., Inc.,

ALJ No. 2005-80X-15 (ALJ Nov. 27, 2007) ... ... .. 4-5
Klopfenstein v. PCC Flow Tech. Holdings, Inc.,

ARB No. 04-149% (ARB May 31, 2006} .. ... .ol 4-5
Lawson v. FMR, LLC et al.,

P, Supp. Z2d , Nos. 08-10466 & 08-10758,

2010 WL 1345153 (b. Mass. Mar. 31, 2010) ........ i0,12,25-26
Liguilux Gas Corp. v. Martin Gas Sales,

979 F.z2d 887 (lst Cir. 1992} .. e 26
Lorillard v. Pons,

434 0.5, 075 (1078 L e e e 18
Malin v. Siemens Med. Solutions Health Servs.,

638 F. Supp. 2d 492 (D. Md. Sept. 22, 2008) ..... ... . ..... 18
Morefield v. Excelon Servs., Inc.,

ALJ No. 2004-50X-2 {(ALJ Jan. 28, 2004) ............... 78,22
Pearson v. Component Tech. Corp.,

247 F.3d 471 (3d Cir. 20010 .. ... e 7

ii



Cases —- continued

Page

Rao v. Daimler Chrysler Corp.,

No. 06-13723,

2007 WL 1424220 (E.D. Mich. May 14, 2007) ............. 18,19
Romano wv. U-~Haul Int'l,

233 F.3d 655 (lst Cir. 2000) ... ... ... .. e 7
Stone.& Webber Eng'g Corp. v. Herman,

115 F.3d 1568 (11th Cir. 1997) ... . e 20
United States v. Bestfoods,

524 U.S. 51 {10998 ) i e e 18
Walters v. Deutsch Bank AG, ‘ ‘

ALJ No. 2008-S0X-70 (ALJ Mar. 23, 2009) .............. passim
Statutes:
Sarbanes-0Oxley Act of 2002,

Pub.L. No. 107-204, 116 Stat. 745 {July 30, 2002}

15 U.8.C. 783-1(m) (4) ..o e e P EII 21

15 U.S5.C. J200 (a)y () oo e e e e e e e e e 13

15 U.S.C. T241 (a) {4) o e e e e e e e e e e 19

LS U.S.C. J2082 (a) v et e e e e e e e e e e e e e e e e e 20

18 . 8.C., 1L AD . o e e e e e e e e e e 1

18 U.S.C., 15 L4R{a) . it e e e e e e e e e $-10,13
Securities and Exchange Act of 1934,

15 U.s.C. 78a et seq.,

15 U.8.C. T8c(al (B) . e e e 13

15 U.8.C. T8cia) (9 . e e e, 14

15 U.S.C. T8cial Ll o o i e e e e e 13

I T O S e A 16, 13

15 U.8.C. T8 () ot o e e e e e 14

15 U.S.C. T8L(g) (1) v e e e e 13,14

1S . 8. €. T e e e e e e e e e e e e e e 14

15 U.S.C. T80{d) ... e 10,13,14
Investment Company Act of 1940,

15 U.S5.C. 80a~-1 et seqg.,

15 U.S.C. B0a—-2{a) {8) . . e e e 13

iii



Statutes -- continued

Page
Dodd~Frank Wall Street Reform and
Consumer Protection Act of 2010,
H.R. 4173, 111lth Cong. Sec. 9294 (2010} ... .......... passim
Code of Federal Regulations:
17 C.F.R. Part 210
17 C.F.R. 210, 1-00(a) (2 o e e e e e e e e e 15
17 C.F.R. 210.0-02{g) i e e e 15
17 C.F.R. 2L0.308-02 ... . e e . 15-16
17 CoF.R. 210.32-0208) v v i e i e e e e e e e 15
17 C.F.R. Part 229
17 C.E.R. 229,307 . e 20
17 C.F R, 229,308 . .. e e e 20
17 C.F.R. 229.601 (bY (3L L. e 19
17 C.F.R. Part 240
17 C.F.R. 240.120=1 oot e e i e . 13,14
17 C.F.R. Part 249
17 C.FP.R. 249.308a . . o v e e 14
17 C.FE.R. 249,300 . . e e e e e 14
29 C.F.R. Part 1980
290 C.F.R. 1980.101 . . o e 10
29 C.F.R. 1980.108(a) {1 .. 1,10
Miscellaneous:
68 Fed. Reqg. 36636 {June 18, 2003) ... ... . . .. . 19-20
148 Cong. Rec. 56436 (daily ed. July 9, 2002) ... ...... ... ..... 23
Berkshire Hathaway, Inc., Annual Report 2009 (Form 10-K)
(February 26, 2010}, available at http://www.sec.gov
/ARrchives/edgar/data/1067983/000119312510043450/
0001193125-10~-043450-index.htm) ... .. . i 2T
Black's Law Dicticnary (9th ed. 2004} .... . ... ... .. .. .. ... ... 13

iv



Misc. -- continued
Page

Consolidated Financial Statements,
Accounting Research Bulletin No. 51 {1958), as amended by
Statement of Fin. Accounting Standards No. 160
(Fin. Accounting Standards Bd. 2008)

Consolidation of Variable Interest Entities,
Statement of Fin. Accounting Standards No. 46R
(Fin. Accounting Standards Bd. 2003) ... ... . . ... ...... . 16-17

Letter from Senators Leahy and Grassley
to Secretary Elaine Chao (September 9, 2008),
available at http://employmentlawgroupblog.con
/wp~content/grassley-chao-sox-0909. pdf

Order Requesting Additional Briefing By The Parties And
Inviting Amici Curiae (April 15, 2010)

Policy Statement: Reaffirming the Status of the FASE
as a Designated Private-Sector Standard Setter
(April 25, 2003), available at
http: //www.sec.gov/rules/policy/33-8221 . htm. ..., ... .. ..... 16

Siemens AG, Annual Report 2004 (Form 20-F)
(November 29, 2004), available at http://www.slemens.com
/investor/en/financials/sec filings.htm

Siemens AG, Annual Report 2004, List of Subsidiaries and
Associated Companies for Siemens Worldwide,
available at http://www.siemens.com/investor
/en/financials/annual reports.htm)

- S. Rep. No. 107-146 (May 6, 2002) ................ e passim

5. Rep. No. 111-176 (April 30, 2010} ... ... ... ... ..... 11-12,25



ADMINISTRATIVE REVIEW BOARD
UNITED STATES DEPARTMENT OF LAROR
WASHINGTON, D.C.

in the Matter of:

CARRI S. JCHNSON,

)
)
)
)
)
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)
V. ) ARB Case Neo. 08-032

)

STEMENS BUILDING TECHNOLOGIES, ) ALJ Case No. 2005-50X-15
INC., and SIEMENS AG, )
)
Respondent s, )
}
)

BRIEF QOF THE ASSISTANT SECRETARY OF LABOR
FOR OCCUPATIONAL SAFETY AND HEALTH AS AMICUS CURIAE

Pursuant to 29 C.F.R. 1980.108(a) (1) and the Administrative
Review Board's ("BRB"™ or the "Board") April 15, 2010 order in
this case, the Assistant Secretary.of Labor for the Occupational
Safety and Health Administration ("OSHA"}, through counsel,
submits this brief to assist the Board in resolving an issue of
first impression arising under section 806, the whistleblower
protection provision, of Title VITI of the Sarbanes-Oxley Bct of
2002 ("Sarbanes-Oxley"™ or "SOX"), 18 U.S.C; 1514m."°

Specifically, the Board has reguested additional briefing on the

' This brief supersedes the Assistant Secretary's prior amicus

curiae brief filed on March 14, 2008.



proper standard for determining whistleblower coverage of a
subsidiary of a publicly traded company under section 806.

The Assistant Secretary, who implements section 806 and has
a significant interest in how secticon 806 is interpreted, wurges
the Roard tc hold that section B06 appiies to subsidiaries of
publicly traded companies that file coensolidated financial
statements with the Securities and Exchange Commission ("SEC™)
pursuant to sections 12 and 15(d) of the Securities Exchange Act
of 1934 ("Exchange Act™). After carefully considering the
requirements under these provisions and the circumstances wunder
which conscolidated financial information is required for
subsidiaries, the Assisfant Secretary has concluded that this
interpretation 1s consistent with the text of section 806 and
with S0X's legislative history and broad remedial purpose.
Moreover, recent developments, includirig congressional
clarification in the Dodd-Frank Wall Street Reform and Consumer
Protection‘Act of 2010 (”Reforh Act") that secticn 806 applies
to subsidiaries of publicly traded ceompanies, confirm that
section 806 should be interpreted to encompass subsidiaries
subject to consolidated financial reporting regulrements under

sections 12 and 15(d) of the Exchange BRclt.



STATEMENT OF THE ISSUE

Whether, and under what circumstances, the whistleblower
protection provision of the Sarbanes-Oxley Act applies to
subsidiaries of publicly traded companies.

STATEMENT OF THE CASE

Al Procedural History

Siemens‘éuilding Technologies, Inc. ("SBT") hired Carri S.
Johnson in February 2002 to work as a Branch Administrator of
its Roseville, Minnesota branch. See Respondent’s Exhibit
("RX™) 22. SBT is a non-publicly traded subsidiary of Siemens
Corporation, which in turn is a non-publicly traded subsidiary
of Siemens ARG, a publicly traded company domiciled in Germany.
See BAffidavit of Daniel Hislip, submitted to the ALJ as Exhibit
D to Respondent’s motion for judgment as a matter.of law, 99 4,
6.

Cn March 10, 2004, 3BT terminated Jchnson's employment . R%
88. Johnson filed & complaint with OSHA on June 8, 2004,
alleging that she was terminated from her position at SBT in
~retaliation for having reported suspected fraudulent and illegal
activity in booking sales and billing customers. She alleged
tﬁatﬂthis termination vioclated S0X's whistleblower protection
provision. She named SBT 1in her complaint.

OSHA dismissed Johnson's compl&int on November 14, 2004.

Bithough OSHA found that SBT and Siemens AG were a "company'



,within the meaning of section 806 of Sarbanes~-Oxley, it
concluded that there was no reasonable cause to believe that SBT
and Siemens AG had dismissed Johnson in retaliation for engaging
in protected activity under Sarbanes-Oxley. Johnson requested a
hearing before an administrative law judge {("ALJ") and moved to
amend her complaint te add Siemens Corporation and Siemens AG.
SBT moved for a summary decision, arguing that it could not be
covered under Sarbanes-Oxley as a non-publicly traded
subsidiary. It also moved for a summary decisicon on the merits.
On May 9, 2006, the ALJ granted Johnson's motion to add
Siemens AG as a party to the case because it had been named in
the proceedings before OSHA and had been served with OSHA's
findings and with netices from the Office of Administrative Law
Judges. The ALJ denied Johnson’s motion as to Siemens
Corporation because it had never been named or served as a
party. The ALJ denied SBT's two motions, ruling that the law
was unsettled as to the coverage of subsidiary companies, and
that there were genuine issues of fact as to the merits of the
claim. The ALJ held a nine-~day hearing in May and July 2006¢.
ARfter the hearing, the ALJ revisited the coverage question

in light of the ARB's decision in Klopfenstein v. PCC Flow

Technologies Holdings, Inc., ARB No. 04-149 (ARB May 31, 2006).

Based on Klopfenstein, the ALJ concluded that SBT did not act as

an agent of Siemens AG when it dismissed Johnson, and therefore



it was not a covered entity under the whistleblower protection

provision of SOX. Johnson v. Siemens Bldg. Tech., Inc., ALJ No.

2005-30%~15, at 7-8 (ALJ Nov. 27, 2007). Accordingly, the ALJ
dismissed Johnson's complaint on Novemberxr 27, 2007. Id.
Johnson filed a petition for review with the Board, and the case

was accepted for review.

B The ALJ's Decision

Relying on Klopfenstein, the ALJ concluded that SBT could

be a covered entity under Sarbanes-0Oxley only 1f it were acting
as an officer, employee, contractor, subcontractor or agent of
its parent company Siemens AG when it dismissed Johnson.
Johnson, ALJ No. 2005-50X-15, at 7-8. The ALJ noted that
Jobnson had not alieged, nor was theré any evidence, that
Siemens AG had knowledge of or participated in the termination
decision. Id. at 5, 8. Because the evidence indicated that SBT
was not acting as an agent of Siemens AG in dismissing Johnséﬂ,
the ALJ concluded that SBT was not a covered entity under 30X
and that S5iemens AG could not be held liable for the actions of
SBT or its employees. Id. at 8-9.

C. The ARB's Briefing Order

After receiving briefs from the parties and a brief amicus
curiae from the Assistant Secretary, tThe Board issued an order
dated April 15, 2010 in which it requested additional briefing

from the parties, the Assistant Secreiary, the Securities and



Exchange Commission, and any other amicl curiae on the issue of
subsidiary coverage. .§g§ Order Requesting Additicnal Briefing
By The Parties And Inviting Amici Curiae, at 4 (April 15, 2010).
In so doing, the Board observed that ALJs and courts have
"struggled" with whether section 806 applies to subsidiaries of
publicly traded companies, resulting in conflicting opinions
that have "spannéd the spectrum from universal coverage for
subsidiaries to no coverage for subsidiaries." 1d. at 2.

The Board's order summarized three general approaches to
subsidiary coverage under section 806. First, the Board noted

that it had embraced a common law agency theory of coverage in

Klopfenstein, a SOX case which held a subsidiary of a parent
company could be liable as an agent of the publicly traded
parent under section 806. The Board observed that although

post-Klopfenstein ALJ and court decisions reflected somne

variation in approach, "a common theme for those embracing
agency theory is to require that the parent company_knew'of the
employee's protected activity or participated in the adverse
Caction affecting the terms and conditions of the whistleblower's
employment for the subsidiary to be considered an agent of the
parent company and thus covered under Sg;tion go06." Id. at 3.
Second, the Board noted that some ALJs have applied the
"integrated enterprise"” or "single employer” test to section 806

cases involving subsidiaries. 1Id. Under this approach,



subsidiaries may be sO integfated with their publicly traded
parent companles that they constitute a single employer covered
undei section 806. Conversely, when a subsidiary and 1its
publicly traded parent are not sufficiently integrated to
constitute a single employer, section 806 doces not apply to the
subsidiary under the integrated enterprise test. Although an
integrated enterprise determination "ultimately depends on all

the circumstances of the case,” Pearson v. Component

Techneologies Corp., 247 F.3d 471, 486 (3d Cir. 2001}, the

centralized control of labor relations i1is the most important

factor. See Bristol v. Beard of County Commn’rs of County of

Clear Creek, 312 F.3d 1213, 1220 {10th Cir. 2002); Romanc v. U-

Haul Int'l, 233 F.3d 655, 666 (1st Cir. 2000).°

Finally, the Board discussed two ALJ decisions which held
rhat subsidiaries are covered under section 806 without
resorting to either the integrated enterprise test or agency

theory. Order, at 3-4 {(citing Morefield v. Excelon Servs.,

Tnc., ALJ No. 2004-50X-2 (ALJ Jan. 28, 2004) and Walters v.

Deutsch Bank AG, ALJ No. 2008-S0X-70 (ALJ Mar. 23, 2009)). In

Morefield, an early SOX case, the ALJ concluded that employees

° The other factors for determining whether to treat entities as

a single employer are the interrelation of operations, common
management, and common ownership or financial control. See
Pearson, 247 F.3d at 486; Hukill v, Auto Care, Inc., 192 r.3d
437, 442 (4th Cir. 1999;.




of subsidiaries of publicly traded parent companies are covered
under section 806 of Sarbanes-Oxley in light of SOX's purpose of
preventing fraud and deception in the reporting of corporate
value to investors. ALJ No. 2004-380X-Z, at 2. In reaching that
concliusion, the ALJ reasoned that when the value and performance
of a publicly traded company are based in part "on the value and
performance of component entities within 1ts organization,' SOX
"ensures that those entities are subject te internal controls
applicable throughout the corporate structure, that they are
subject to the oversight responsibility of the audit committee,
and that the officers who sign the financials are aware of
material information rélating to the subsidiaries." 1Id. at 3.
As a resulbt:

A publicly traded corporation is, for Sarbanes-Oxley

purposes, the sum of its constituent units; and

Congress insisted upon accuracy and integrity in

financial reporting at all levels of the corporate

structure, including the non-publicly traded

supsidiaries. In this context, the law recognizes as

an obstacle no internal corporate barriers to the

remedies Congress deemed necessary. It ilmposed reforms

upon the publicly traded company, and through it, to

its entire corporate organlzation.
Id.

Walters, a recent subsidiary coverage case, likewise
concluded that employees of subsidiaries of publicly traded

companies are covered under section 806 in light of Sarbanes-

Oxley's legislative history and purpose of preventing securities



law violations and corporate fraud. ALJ No. 2008-30X~70, at 4-
21 (empioyee ﬁnder section 806 includes "all employees of every
- constituent part of the publicly traded company, including
subsidiaries and subsidiaries of subsidiaries which are
consolidated on iLfs balance sheets, contribute information to
its financial reports, are covered by its internal controls and
oversight of its audit committee, and subjsct to other Sarbanas-
Oxley reforms imposed upon the publicly traded company").

The Board concluded in the April 15, 2010 Order that
"[gliven the variations and conflicts in interpretation and
analysis of S0OX whistleblower liability in cases in which the
complainant is an employee of a privately owned subéidiary of.a
publicly held corpgration, the Board will review the question of
subsidiary‘covexage taking into consideration all legal theories
that have been suggested by this Board, the ALJs, [and] the
courts,"”" as well as "any other theories advocated by the briefs
filed in response to This Order.” Qégg£, at 4.

- ARGUMENT
THE BOARD SHOULD CONCLUDE THAT SECTION 806 OF THE SARBANES-

OXLEY ACT APPLIES TO CONSOLIDATED SUBSIDIARIES OF PUBLICLY
TRADED COMPANIES.

Sarbanes-Oxley was enacted Lo protect investors by ensuring
corporate responsibility, enhancing public disclosure, and
improving the quality and transparency of financial reporting

and auditing. See 3. Rep. No., 107-146. The Act's whistleblower



protection provision furthers this statutory purpose by
encouraging covered employees to disclose information that they
réasonably believe constitute federal securities wvicolations or
fraud against shareholders. See 18 U.E.C. 1514A(a). Section
806 prohibits retaliation against employees for such disclosures
by any "company with a class of securities registered under
section 12 of the Securities Exchange Act of 1934 (15 0.S5.C.
781), or that is reguired to file reports under section 15(d) of
the Securities Exchange Act of 1934 (15 U.8.C. 78o(d)}, or any
officer, employee, contractor, subcontractor, or agent of such
company . . . ." 18 0.5.C. 1514A{(a); see also 29 C.F.R.
1980.101.

Section 806 neither expressly includes nor excludes
subsidiaries o©of publicly traded companies, and its terms are

“far from pelliucid." Lawson v. FMR, LLC et al., Nos. 08-10466 &

08-10758, 2010 WL 1345153, at *9 (D. Mass. Mar. 31, 2010). The
Assistant Secretary respectfully submits, however, that section
806's text, legislative history, and remedial purpose all
support an interpretation that would extend coverage to any
"consolidated subsidiary” (defined as a majority-owned or
controlled subsidlary that is consollidated on the parent
company's financial reports filed with the SEC). In proposing
categorical coverage of such subsidiaries, the Assistant

Secretary 1s cognizant that the Assistant Secretary's prior

10



amicus curiae brief in this matter propesed a narrower
interpretation of section 806.° However, after further
consideration of the reqﬁirements under sections 12 and 15(d) of
the Exchange Act, the Assistant Sécretary has concluded that the
broader interpretation described in this brief is more
appropriate. Three subsequent developments alsc have informed
the Assistant Secretary's conclusion that section 806 applies to
consolidated subsidiaries of publicly traded companies.

First, the decision in Walters, in which the ALJ thoroughly
reviewed the legislative history and purpose behind SOX, as well
as several S0X's statutory provisions, concluded that
consolidated subsidiaries are covered entities within the
meaning of section 806. ALJ No. 2008-50X-70, at 23~24. Second,
the Reform Act passed by Congress expressly provides that
section 806 applies to "any subsidiary or affiliate whose
financial information is included in the consolidated financial
statements”™ of a publicly traded company, and the Reform Act's
legislative history makes clear that its amendment of section
806 constitutes a clarification, not a change, of the existing

statute. See H.R. 4173, 111lth Cong. Sec. 929A (2010): see also

’ We previously suggested the integrated employer test, a widely

accepted analysis for determining under various labor and
employment laws whether subsidiaries should be considered the
same entity as their parent company for coverage purposes.

11



S. Rep. No. 111-176.% Finally, the U.S. District Court for the
District of Massachusetts has broadly interpreted section 806 to

protect "employees of any related entity of a public company."”

Lawson, 2010 WL 1345153, at *17 (@mphasis_added). In light of
these developments, and for the reasons set forth mcore fully
below, tThe Board should hold that section 806's protections
extend to employees of ponsolidated subsidiaries of publicly

traded companies.’

* Moreover, Senators Leahy and Grassiey, who authored section

806, have stated:

We want to point cut, as clearly and emphatically as we
can, that there is simply no basis to assert, given this
broad language [under section 806] that employees of
subsidiaries of the companies identified in the statute
were intended tc be excluded from 1ts protections.
Moreover, as the authors of this provision, we can clearly
state that it was by no means our intention to restrict
these important protections to a small minority of
corporate employees or to give corporations a loophole to
retaliate against those who would report corporate fraud by
operating through subsidiaries. '

Letter from Senators Leahy and Grassley to Secretary Elaine Chao
(September 9, 2008), available at http://employment
lawgroupblog.com/wp-content/grassley-chao-sox-0909 . pdf.

> The agency test used by the ALJ in this case or the integrated
employer test previcusly proposed by the Assistant Secretary,
however, remain valid means of determining coverage for
subsidiaries that are not consolidated on the financial
statements filed with the SEC.

iz



A. The Text of Section 806 of SOX Demonstrates That
Coverage Extends to Consolidated Subsidiaries of
Publicly Traded Companies.

Section 806 expressly prohibits retaliation by ahy "company
with a class of securities registered under section 12 of the
Securities [Exchange Act of 1934 (15 U.S;C. 781), or that is
required to file reports under section 15(d) of the Securities
Exchange Act of 1934 (15 U.s.C. 78o{d))y . . . ." 18 U.s.C.
1514A(a). The reguirements of these two sections of the
Exchange Act establish that section 806 applies to consoclidated
subsidiaries of publicly traded companies.®

Section 12 of the Exchange Act requires an isguer to
register with the SEC any security that will be traded on a
national exchanqe.? 15 U.8.C. 781, Vixtually every publicly
traded company is an issuer within the meaning of the statute

and is reguired to file a registration statement under section

12. See 15 U.S.C. 781(g)(1); 17 C.F.R. 240.12g-1.% such

® The term "company" encompasses subsidiaries. See 15 U.5.C.

78c(a) (19}, 15 U.S5.C. 8Ca-2{a) (8) ({(under the Exchange Act, a
"company" includes "a corporation, a partnership, an
association, a joint-stock company, a trust, a fund, or any
organized group of persons whether incorporated or not"); see
also Black's Law Dictionary (9th ed. 2004) (same) .

' Sarbanes-Oxley adopts-the definition of "issuer" from section
3 of the Exchange Act, which in turn defines "issuer" as "any
person who issues or proposes to issue any security. . . " 15
U.8.C. 7201(a)(7); 15 U.S.C. T8c(a) (8).

® Registration statements must be filed by issuers that have
both a class of equity sécurities having more than five hundred

13



‘registration statements are required to include, among other
information, the articles of incorporation, bylaws, balance
sheets, and profit and loss statements for "any person directly
or indirectly controlling or controlled by, or under direct or
indirect common control with, the issuer." 15 0.5.C. 781 (b) .°
Once a security is registered, the company with the
registered securities must file pursuant tc section 15(d) of the
Exchange Act "supplementary and periodic informaticn, documents,
and reports as may be required pursuant to secticon 13 [of the
Exchange Act]." See 15 U.5.C. 780(d). Section 13 of the
Exchange Act reguires that the publicly traded parent company
file annual and quarterly reports that‘include "cénsolidated.
balance sheets or income accounts,"” as well as other corporate
information; for any person that it directly or indirectly
"controls.” See 15 U.S.C. 78m. These periédic reports include
the 20-F annual report for foreign issuers {(that Siemens AG
files), the 10-K annual report for U.S. issuers, and the 10-Q
quarterly report, see 17 C.F.R. 249.310; 17 C.F.R. 249.308a,
which provide a comprehensive summary of a publicly traded

parent company's performance, including consolidated financial

shareholders of record and more than ten millions dollars in
total assets. See 15 U.S.C. T8l(gy(ly; 17 C.F.R. 240.12g9~1.
° The term "person"” means "a natural person, company,
government, or political subdivision, agency, or instrumentality
of a government." 15 U.5.C. 78cia) (9}.

14



information for all subsidiaries that are directly cr indirectly
controlled by the parent company.

Pursuant to the SEC's definition, subsidiaries are directly
or indirectly controlled by the parent company 1Lf the parent
company owns a majority interest in those subsidiaries. See 17
C.F.R. 210.1-02(g) {defining "control," including the terms
"controlling," "controlled by" and "under common control with",
as "the possession, direct or indirect, of the power to direct
or cause the direction of the management and policies of a
person, whether through the ownership of voting shares, by
contract, or otherwise.”"}. Due to the control over majority-
owned subsidiaries, Congress and the SEC require that a publicly
traded parent company provide the financial information {(as well
as other corporate information}) of all ilts majority-owned
subsidiaries in order to meet the filing obligations under
sections 12 and 15{d) of the Exchange Act. In so doing, the
publicly traded company 1s required to consolidate the financial
information of such entities. See 17 C.F.R. 210.3A~
02(a) {"Generally, registrants shall consclidate entities that
are majority owned and shall not consclidate entities that are
not majority owned."); see also 17 C.F.R. 210.1-0D1(a) (2}~
{(consolidated financials are required for registration
statements under section 12 and annual and other reports under

section 15(d}). Consolidated financial statements are generally
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required because "[tlhere i1is a presumption that consolidated
statements are more meaningful than separate statements and thx-
they are usually necessary for a failr presentation when cne
entity directly or indirectly has a controlling financial
interest in another entity.” 17 C.F.R. 210.3A-02.

The SEC, through the Finaﬁcial Accounting Standards Board
("FASB"), mandates that é publicly traded company's consolidated
financial statements include tﬁe financial information of
subsidiaries and other entities, such as limited liability
partnerships, in which the parent company has a controlling

financial interest. See Consolidation of Variable Interest

Entities, Statement of Fin. Accounting Standards No. 46R {Fin.
Accounting Standards Bd. 2003) {attached as Addendum A) .
Controlling financial interest is established if the parent
company has a majority voting interest or a maljority equity

interest in the subsidiary. Id.*

'“ The FASB is a private organization whose standards govern the

preparation of consolidated financial statements and have been
officially recognized as authcritative by the SEC. See Policy
Statement: Reaffirming the Status of the FASB as a Designated
Private-Sector Standard Setter (April 25, 2003), available at
hittp://www.sec.gov/rules/policy/33-8221.htm.

' publicly traded parent companies are also required to

consolidate the financial information for variable interest
entities (entities where the interest may decrease or increase
in value), when the primary benefit (the majority of the risks
and rewards) of a varilable interest entity inures to the benefit
of the publicly traded company. Id.
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"The purpcse of consclidated financial statements is to
present, primarily for the benefit of the owners and creditors
of the parent, the results of operations and the financial

position of a parent and all its subsidiaries as 1f the

consolidated group were a single economic entity." See

Consolidated Financial Statements, Accounting Research Bulletin

No. 51 (1958), as amended by Statement of Fin. Accounting
Standards No. 160 (Fin. Accounting Standards Bd. 2008) (emphasis
added} [(attached as Addendum B). Thus, the financial
information of the majority-owned or controlled subsidiaries
fand majority-owned or controlled subsidiaries of those
subsidiaries) are consolidated on the registration statement and
annual reports, because these subsidiaries are "controlled" by
and considered part of and wholly inseparable from the parent
company for purposes of complying with sections 12 and 15(d) of
the Exchange Act.

An understanding of these requirements leads to the
conclusion that the‘phrase "company with a class of securities
registered under section 12 . . . or that is required to file
reports under section 15(d}" encompasses the publicly traded
parent company and all consolidated subsidiaries of the parent
company whose financial information is included on the

registration statement or the periodic and annual reports.

Against this statutory and regulatory backdrop - which reveals
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that publicly traded companies and their consolidated.
subsidiaries constitute a single, unitary "company" for purposes
of section 806 - the absence of an explicit reference to
subsidiaries in section 806 does not exclude them from coverage.

See Lorillard v. Pons, 434 U.S. 575, 580~-81 (1978) ("{Wihere, as

here, Congress adopts a new law incorporating sections of a
prior law, Congress normally can be presumed to have had
knowledge of the interpretation given to the incorporated law,
at least inscofar as it affects the new statute.").12

Other provisions of SOX support the conclusion that
publicly traded companies and their consclidated subsidiaries

constitute a single, unitary "company." For example, section

302 (a) (4) of Sarbanes-Oxley provides that the corporate officers

2 A number of courts have concluded that section 806 does not

autcmatically apply to subsidiaries due to "'the general
principle of corporate law that a pareni is not automatically
liable for the actions of a subsidiary, absent a clear intent
from Congress to the contrary.'" See Malin v. Siemens Med.
Solutions Health Servs., 638 F. Supp. 2d 492, 500 (D. Md.
September 22, 2008) {quoting Rao v. Daimler Chrysler Corp., No.
06-13723, 2007 WL 1424220, at *4 (E.D. Mich. May 14,

2007} {additicnal citations omitted); see also United States v.
Bestfoods, 524 U.S. 51, 61 (1998). But particularly in light of
Congress' recent clarification that section 806 was intended to
apply to subsidiaries, it is evident that Congress has expressed
"ciear intent” that a parent company and subsidiary are viewed
as one "company" for SOX purposes. Moreover, a parent company
under Sarbanes-Oxley is not being held liable merely because it
owns stock in the subsidiary. Rather, as noted, Congress
intended that a parent company and its subsidiaries would be
viewed as one "company" for coverage purposes.

18



who sign the annual and quarterly reports must ceritify that the
publicly traded company has established and maintained internal
controls andlprocedures that ensﬁre that material information
relating to the publicly traded company,rahd its consclidated
subsidiaries, are made known to such officers. ©5See 15 U.S5.C.
7241(a){4}(A}, {B): see also 17 C.F.R. 229.601(31). Section
302(a) (4) of Sarbanes-Oxley also provides that the corporate
officer certify that the publicly traded company has designed
(or caused to be deésigned) internal controls over financial
reporting that provide reasonable assurances regarding the
reliability of the financial reporting and the preparation of
financial étatements for external purposes. See 15 U.35.C.
7241(a) (4) (A), (B); see also 17 C.F.R. 229.601(b){31)." The SEC

explains through its rulemaking authority that the parent

' In concluding that subsidiaries are not covered under section

806, several courts have emphasized that the specific reference
to subsidiaries in SOX section 302 (a) {4) (B}, coupled with the
absence of an express reference to subsidiaries in section 806,
militates against subsidiary coverage. See, e.g., Rao, 2007 WL
1424220, at *4. Section 302{(a) (4)(B) provides that certain
corporate officers must certify that they "have designed such
internal controls to ensure that material informaticn relating
to the issuer and its consolidated subsidiaries is made known to

such cfficers.”™ 15 U.S5.C. 7241(a){4). This language -
particularly the precise reference to "the issuer and its
consclidated subsidiaries” - demonstrates that there was no need

- to refer expressly to subsidiaries in section 806, because an
"issuer and its consclidated subsidiaries” are constituent parts
of a company "with a class of securities registered under
section 12" of the Exchange Act or "required to file reports”
under section 15{d} of the Exchange Act.
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company is also required to design and implement controls

related to the prevention, identification, and detection of

fraud. See Management's Report on Internal Contrecl Over

Financigl Reporting and Certification of Disclosure in Exchange
Act Periodic Reports, 68 Fed. Reg. 36636, 36643 (June 18, 2003)
(emphasis added).

Similarly, section 404 of Sarbanes-Oxley reguires that each
annual report contain a statement of management's responsibility
for establishing and maintaining an adequate internal control
structure, the framework used by management to svaluate the
effectiveness of the parent company's internal controls, and
management 's assessment of the effectiveness of the company's
internal controls for financial reporting. See 1% U.5.C.
7262(a); see also 17 C.F.R. 229.307; 229.308. Thus, the
publicly traded parent company must design and implement
controls over the annual financial reporting, as well as the
prevention, identification, and detection of fraud for the
entire ﬁorporate structure including its consolidated
subsidiaries, and.those supsidiaries must implement these
controls on the parent company's behalf and subject to the
parent company's controls. This interconnectedness demonstrates
that the publicly traded parent company and 1its consolidated

subsidiaries comprise one "company" for Sarbanes-Oxley purposes.

20



Finally, section 301 of Sarbanes-Oxley supports the
conclusion that section B06's prohibition against retaliation
extends to consolidated subsidiaries. Section 301 requires the
-audit committee of each issuér to establish procedures for "the
receipt, retention, and treatment of complaints received by the
issuer regarding accountinq; internal accounting controls, or
auditing matters.” .15 U.5.C. 78j-1(m) (4} . Such procedures
would apply to the treatment of complaints by employees of
subsidiaries. Section 806 should be construed to have a similar
écope, since it would be peculiar to mandate procedures that
facilitate the lcdging of complaints regarding accounting
matters but deny whistleblower protection to the employees of
subsidiaries who avail themselves of those procedures. See
Walters, 2008-S0X-70, at 22-23 ("'{Elmployee of a publicly
traded company' in Section 806 is, for parent/({]subsidiary
relationships, co-extensive wlth the emplcyee coverage in
Section 301 and includes, within its meaning, all employees of
every constituent part of the publicly traded company, including
subsidiaries and subsidiaries of subsidiaries. . . ."}.

In short, because conscolidated subsidiaries are considered
part of and wholly inSéparable from the publicly traded parent
company for purposes of registering the company on a securities
exchange under section 12 and complying with reporting

requirements under section 15(d), as well as for purposes of the
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internal contrcls implemented by the parent company to detect
fraud, such consolidated subsidiaries are part of a "company"
with a class of securities or required to file reports for

purposes of section 806 of Sarbanes-Oxley. See Walters, 2008~

SOX-70, at 1% {"Consolidated subsidiaries are, for Sarbanes-
Oxley purposes, like appendages on the hand of their publicly
traded parent. . . ."); Morefield, 2004-S0X~-2, at 3 ("The
publicly traded entity is not a free-floating apex. . . . A
publicly traded corporation is, for Sarbanes-Oxley purposes, the
sum of its constituent uniﬁs. .. 2"y, Employees of
consolidated subsidiaries therefore are covered under section
806's whistleblower protections.

B. Coverage of Consolidated Subsidiaries Under Section
806 Is Consistent with SOX's Legislative History.

As explained in the Senate Report for Sarbanes-Oxley, the
Act was intended to encourage the disclosure of corporate f%aud
and Gprotect whistleblowers who report fraud against retaliation
by their employers." 5. Rep. No. 107-146, at 1. To further
these objectives, section 806 provides whistleblower protections
to employees of covered entities. Congress socught to provide
such protections because 1t recognized the important anti-fraud
contributions corporate whistleblowers can make and the unique
role whistleblowers can play in deferring corporate fraud. See

148 Cong. Rec. S6436 (daily ed. July 9, 2002} ("When
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sophisticated corporations set up complex fraud schemes,
corporate insiders are often the only ones who can disclose what
happened and why."); see alsc S. Rep. No. 107-46, at 9 (2002)
(Corporate "insiders are the only firsthand witnesses to the
fraud. They are the cnly people who can testify as te 'who knew
what, and when,' crucial guestions not only in the Enrcn matter
but in all complex securities fraud investigations.™).

Although S0X's legislative history 1s not conclusive on the
issue of subsidiary coverage, SOX's purpose and its gocal of
protecting whistleblowers strongly suggest that Congress
intended section 806 to sweep.broadly. Indeed, Congress
specifically recognized that subsidiaries play an important role
in determining the financial health of a publicly traded
company, and that they can be used by the parent company to
deceive investors. The Senate Report details the potential that
corporate fraud would be hidden behind layers of subsidiaries
and partnerships and a corporate code of silence that extended
beyond the publicly traded parent company. See $. Rep. No. 107-
146, at 2-5 ("The [Enron] partnerships - with names like Jedi,
Chewco, Rawhide, Ponderosa and Sundance - were used essentlally
to cook the books and trick both the pubiic'and federal
requlators about. how well Enron was doing financially."); see
also 5. Rep. No. 107-146, aﬁ 4 ("The éonsequences of this

corporate code of silence for investors in publicly traded
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companies, in particular, and for the stock market, in general,
are serious and adverse, and they must be remedied.").

The Senate report further details that Enron used its
subsidiaries and partnerships to create rosy financial
statements that decelived the investing public. See 5. Rep. No.
107~-146, at 2 ("[Mlany of the most significant transaciions
apparently were designed to accomplish favorable financial
statement results, not to achieve bona fide econcmic objectives
or to transfer risk."} (internal citations omitted); see also S.
Rep. No. 107-146, at 2 ("Enron apparently, with the approval or
advice of its accountants, auditors and lawyers, used thousands
of off-the-book enftities to overstate corporate profits,
understate corporate debts and inflate Enron's stock price.").
The Senate report thus suggests that Congress was fully aware of
the integrated role of subsidiaries for.financial reporting and
fraud purposes, and wanted to strengthen the reporting
reguirenents imposed upon publicly traded parent companies and

their subsidiaries through Sarbanes-Oxley reforms. See Walters,

2008~-30%X~70, at 18 ("Congress expressed its concern with the
operations of subsidiaries, not as separate entities, but as
consolidated assets and liabilities which are susceptib;e to
manipulation on the books of their publicly traded parents.™).
Notably, the legislative history of the Reform Act

underscores Congressional intent that section 806 protects

24



employees of subsidiaries of publicly traded companies.'® The
Senate Report for the Reform Act expressly étates that the
amendment to section 806 is intended sclely to clarify that
coverage under section 806 already extends to subsidiaries of

publicly traded companies:

(The Reform Act) {ajmends Section 806 of the Sarbanes-
Oxley Act of 2002 to make clear that subsidiaries and
affiliates of issuers may not retaliliate against
whistleblowers, eliminating a defense often raised by
issuers in actions brought by whistleblowers. Section
806 of the Sarbanes-Oxley Act creates protections for
whistleblowers who report securities fraud and other
viclations. The language of the statute may be read
as providing a remedy only for retaliation by the
issuer, and not by subsidiaries of an issuer. This
clarification would eliminate a defense now raised in
a substantial number of actions brought by
whistleblowers under the statute.

5. Rep. No. 111-176, at 114.

In short, SGX'S legislative history "makes clear that
Congress was concerned about the related entities of a public
company pecoming involved in performing or disguising fraudulent
activity, and wanted to.prot@ct employees of such entities who
attempt to report such activity." Lawson, 2010 WL 1345153, at
*16.  The Reform Act further reflects this concern. Moreover,
since the clarification of section 806 was enacted in the Reform

Act, 1t may be applied retroactively. See Brown v. Thompson,

' The Reform Act, H.R. 4173, as reported by Conference

Committee, was passed by the House on June 30, 2010 and by the
Senate on July 15, 2010. It will now go before the President
for his signature. If signed, the Reform Act will become law.
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374 F.3d 253, 258-59 (4th Cir. 2004) (clarifying amendment merely
clarifies existing law and may be applied retroactively); Abkco

v. Musicg, Inc., 217 F.3d 684, 691 (9th Cir. 2000) ("Normally when

an amendment is deemed clarifying, rather than substantive, it
is applied retroactively.") {internal citations omitted);

Liguilux Gas Corp. v. Martin Gas Sales, 979 F.2d 887, 890 (lst

Cir. 1992) ("Subsequent legislation declaring the intent of an
earlier statute is entitled to great welight in statutory

construction.™) {internal citations omitted); see also Stone &

Wepber Eng'g Corp. v. Herman, 115 F.3d 1568, 1576 (1lth Cir.

1997) {the Secretary's interpretation under the whistleblower
pr&visioas of the Energy Reorganization Act was reasonable as
reflected by the legislative history of the 1992 amendments that
made clear that Congress intended to codify what it thought the
law already protected). Interpreting the text of section 806 to
cover consolidated subsidiaries thus would be consistent with
legislative intent.

C. Subsidiary Coverage Effectuates S0X's Broad Remedial
Purpose.

At its inception, section B06 was viewed as one of the most
protective antil-retaliation provisions ever drafted by Congress.
See §. Rep. No. 107-146, at 9 {listing organizations "who have
called this bill the single most effective measure pessible to

prevent recurrences of the Enron debacle and similar threats to
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the nation's financialAmarkets.") (internal quotations omitted).
Congress recognized that employees are more likely to come
forward 1f the law protects them from a corporate culture. that
punishes whistleblowers. See S. Rep. No. 107-14e6, at 17 ("U.S.
laws need to encourage and protect those whe report fraudulent
activity that can damage innocent investors in publicly traded

companies."); see also Walters, 2008-50x-70, at 10 ("Worker

protection in Section 806 is not an‘end in itself, it is simply
a method designed to encourage insiders to come forward without
fear of retribution.")}. Unless consolidated subsidiaries of
publicly traded companies are covered under section 806, only a
fraction cf corporate employees would likely be protected from
retaiiétion by section 806 because many publicly traded
companies structure their organization primarily through
subsidiaries and partnerships where there typicélly is no
centralized cpntrol of labor or employment decisions.

The SEC's investigation of.Berkshire Hathaway, Inc.
{("Berkshire") and its subsidiaries for fraud illustrates the
consequences of a narrow approach to subsidiary coverage. See
Berkshire Hathaway, Inc., 2009 Annual Report (Form 10-K)
(February 26, 2010), available at http://www.sec.gov/Archives
/edgar/data/1067983/000119312510043450/0001193125-10~043450~
index.htm. Berkshire is a holding company with approximately 70

wholly-owned subsidiaries engaged in diverse business
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activities, including domestic and foreignmbaéed insurance. Id.
Although the entire corporate enterprise has approximately
233,000 employees, approximately 20 people are directly employed
at Berkshire's headquarters in Omaha, Nebraska. As a result,
the vast majority of employees of Berkshire's subsidiaries
likely would not receive any protection under an agency or
integrated enterprise interpretation of section 806, including
employees who might have assisted the SEC and U.3. Department of
Justice 1in investigations of Berkshire subsidiary General Re's
transacttion with American International Group, Inc. that
vltimately resulted in a 580 million settlement and criminal
sanctions. ;g;”

Similarly, the facts of this case also demonstrate the
consequences of adopting a narrow approach to subsidiary
coverage. The family of companies under the Siemens AG umbrella
hgd approximately 773 consolidated subsidiaries as of September
30, 2004? of whom 106 were majority-owned or controlled
subsidiaries based in the United States. See Siemens AG, Annual
Report 2004, List of Subsidiaries and Asscociated Companies for

Siemens Worldwide, available at http://www.slemens.com/investor

15 1n fact, complaints of retaliation have been dismissed by DOL

against employees of Berkshire's subsidiaries on the theory that
subsidiaries are not covered under Sarbanes-Oxley. See, e.g.,
Gereon v. Flightsafety Int'l and Berkshire Hathaway, Inc., 2008-
SOX-40 (ALJ Sept. 21, 2008). :
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/en/financials/annual reports.htm. Siemens AG was required to
consolidate the financlal information for all of Siemens AG's
majority-owned or controlled subsidiaries, including the
financial information for SBT. See Siemens AG, Annual Report
(Form 20-F), at F1-F72 (November 29, 2004), available at
http://www.siemens.com/investor/en/financials/sec_filings.htm
(”Coﬁsolidated Financial Statements present the operations of
Siemens AG and its subsidiaries (the Company cor Siemens)"}.
Moreover, Siemens AG was reguired to implement internal controls
to ensure accurate financial repcorting and report on the
effectiveness of those controls on its annual report in 2004.
Id. at 120.

Notwithstanding Siemens AG's status as & large publicly
traded company subject to the requirements of section 15(d) of
the Exchange Act and the internal controls of secticons 302 and
404 of éarban65waley, Siemens AG has argued that few, if any,
employees of Siemens AG or 1ts consclidated subsidiaries would
be protected under section 806.'% This is because Siemens AG

denies that 1t maintains centralized control over the labor and

' giemens AG is a multinational company whose headguarters are

based 1n Germany. At least one court has held that the
whistleblower protection provisiocon of S0OX does not extend
protection to foreign employees working abroad. See Carnero v.
Boston Scientific Corp., 433 F.3d 1, 7-8 (lst Cir. 2006). Thus,
under this theory, any employees working for the publicly traded
Siemens AG or consolidated subsidiaries outside the United
States may not be protected undery tThe whistleblower provision.
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employment decisions of its consolidated subsidiaries, including
those of SBT, see Affidavit of Daniel Hislip, 91 7, and also
denies that it is ever involved in such decisions. Id. If this
is true, any employees working fér one of the 106 consolidated
subsidiaries within the United States would not be protected
under a narrow interpretation of the S0X whistleblower provision
even 1if they blew the whistle on corporate fraud or federal
securities violations.

For a statute whose primary‘purpose is protecting the
investor by encouraging employees "who can disclose what
happened and why" to come forward with information, a narrow
interpretation of section 806 may leave many employees within
the overall corporate structure at Siemens AG and other publicly
traded companies without protection for disclosing information
about possible federal securities violations or fraud against
shareholders. As noted, the text of section 806 and its
legislative history reveal that Congress never intended this

result.
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CONCLUSTION

For the foregoing reasons, the Assistant Secretary
respect fully reguests that this Board hold that all consolidated
subsidiaries of publicly traded companies are covered by section
806 of the Sarbanes-Oxley Act, and that the whistleblower
protections set forth in section 806 therefore apply to
employees of such subsidiaries, including complainant Carri
Johnson.

Respectfully submitted,

M. PATRICIA SMITH
Solicitor of Labor

WILLIAM C. LESSER
ARcting Assoclate Solicitor

JONATHAN T. REES
Acting Counsel for
Whistleblower Programs

/s/ Nickole C. Winnett
NICKOLE C. WINNETT
Attorney -

U.S. Department of Labor
Office of the Solicitor
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200 Constitution Avenue, NW
Washington, D.C. 20210
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46(R): Consolidation of Variable Interest Entities - An Interpretation of ARB No. 51
Introduction

FASB Interpretation No. 46(R) (As Amended)

Consolidation of Variable Interest Entities
an interpretation of ARB No. 51

December 2003

- All rights reserved. No part of this publication may be reproduced, stored in a retrieval
system, or transmitted, in any form or by any means, electronic, mechanical,
photacopying, recording, or otherwise, without the prior written permission of the
Financial Accounting Standards Board. :

Summary

This Interpretation of Accounting Research Bulletin No. 51, Consolidated Financial
Statements U], which replaces FASB Interpretation No. 46, Consolidation of Variable
Interest Entities U], addresses consolidation by business enterprises of variable interest
entities, which have one or more of the following characteristics:
1. The equity ivestment at risk is not sufficient to permit the entity to finance its
activities without additional subordinated financial support provided by any
parties, including the equity holders.
2. The equity investors lack one or more of the following essential characteristics
of a controlling financial interest:
a. The direct or indirect ability to make decisions about the entity’s
activities through voting rights or similar rights
b. The obligation to absorb the expected losses of the entity
c. The right to receive the expected residual returns of the entity.
3. The equity investors have voting rights that are not proportionate to their
economic interests, and the activities of the entity involve or are conducted on
behalf of an investor with a disproportionately small voting interest.
The following are exceptions to the scope of this Interpretation:
1. Not-for-profit organizations are not subject to this Interpretation unless they are
used by business enterprises in an attempt to circumvent the provisions of this
Interpretation.
2. Employee benefit plans subject to specific accounting requirements in existing
FASB Statements are not subject to this Interpretation.



3. Registered investment companies are not required to consolidate a variable
interest entity uniess the variable interest entity is a registered investment
company.
4, Transferors to qualifying special-purpose entities and "grandfathered”
qualifying special-purpose entities subject to the reporting requirements of FASB
Statement No. 140, dccounting for Transfers and Servicing of Financial Assets
and Extinguishments of Liabilities (], do not consolidate those entities.
5. No other enterprise consolidates a qualifying special-purpose entity or a
"grandfathered" qualifying special-purpose entity unless the enterprise has the
unilateral ability to cause the entity to liquidate or to change the entity in such a
way that it no longer meets the requirements (o be a qualifying special-purpose
entify or "grandfathered" qualifying special-purpose entity.
6. Separate accounts of life insurance enterprises as described in the AICPA
Auditing and Accounting Guide, Life and Health Insurance Entmes (1, are not
subject to this Interpretation.
7. An enterprise with an interest in a variable interest entity or potential variable
interest entity created before December 31, 2003, is not required to apply this
Interpretation to that entity if the enterprise, after making an exhaustive effort, is
unable to obtain the necessary information.
8. An entity that 1s deemed to be a business (as defined in this Interpretation) need
not be evaluated to determine if it is a variable interest entity unless one of the
following conditions exists:
a. The reporting enterprise, its related parties, or both participated
significantly in the design or redesign of the entity, and the entity is
neither a joint venture nor a franchisee.
b. The entity is designed so that substantially all of its activities either
involve or are conducted on behalf of the reporting enterprise and ifs
refated parties.
¢. The reporting enterprise and its related parties provide more than half of
the total of the equity, subordinated debt, and other forms of subordinated
financial support to the entity based on an analysis of the fair values of the
interests in the entity,
d. The activities of the entity are primarily related to securitizations, other
forms of asset-backed financings, or single-lessee leasing arrangements.
9. An enterprise is not required to consolidate a governmental organization and is
not required to consolidate a financing entity established by a governmental
organization unless the financing entity (a) is not a governmental organization and
(b) is used by the business enterprise in a manner similar to a variable interest
entity in an effort to circumvent the provisions of this Interpretation.
Reason for Issuing This Interpretation

Transactions involving variable interest entities have become increasingly common, and
the relevant accounting literature is fragmented and incomplete. ARB 51 Urequires that
an enterprise’s consolidated financial statements include subsidiaries in which the
enterprise has a controlling financial interest. That requirement usually has been applied
to subsidiaries in which an enterprise has a majority voting interest, but in many



circumstances the enterprise’s consolidated financial statements do not include variable
interest entities with which it has similar relationships. The voting interest approach is not
effective in identifying controliing financial interests in entifies that are not controliable
through voting interests or in which the equity investors do not bear the residual
economic risks,

The objective of this Interpretation is not to restrict the use of variable interest enfities but
to improve financial reporting by enterprises involved with variable interest entities. The
Board believes that if a business enterprise has a controiling financial interest in a
variable interest entity, the assets, habilities, and results of the activities of the variable
interest entity should be included in consolidated financial statements with those of the
business enterprise.

Differences between This Interpretation and Current Practice

Under current practice, two enterprises generally have been included in consolidated
financial statements because one enterprise controls the other through voting interests.
This Interpretation explains how to identify variable interest entities and how an
enterprise assesses its interests in a variable interest entity to decide whether to
consolidate that entity. This Interpretation requires existing unconsolidated variable
interest entities to be consolidated by their primary beneficiaries if the entities do not
effectively disperse risks among parties involved. Variable interest entities that
effectively disperse risks will not be consolidated unless a single party holds an interest
or combination of interests that effectively recombines risks that were previously
dispersed.

An enterprise that consolidates a variabie interest entity is the primary beneficiary of the
variable interest entity. The primary beneficiary of a variable interest entity is the party
that absorbs a majority of the entity’s expected losses, receives a majority of its expected
residual returns, or both, as a result of holding variable interests, which are the
ownership, contractual, or other pecuniary interests in an entity that change with changes
in the fair value of the entity’s net assets excluding variable interests. An enterprise with
a variable interest in a variable interest entity must consider variable interests of related
parties and de facto agents as its own in determining whether it is the primary beneficiary
of the entity.

Assets, liabilities, and noncontrolling interests of newly consolidated vanable interest
entities generatly will be initially measured at their fair values except for assets and
liabilities transferred to a variable interest entity by its primary beneficiary, which wiil
continue to be measured as 1f they had not been transferred. However, assets, habilities,
and noncontroliing interests of newly consolidated variable interest entities that are under
common control with the primary beneficiary are measured at the amounts at which they
are carmied in the consolidated financial statements of the enterprise that controls them (or
would be carried if the controlling entity prepared financial statements) at the date the
enterprise becomes the primary beneficiary. Goodwill is recognized only if the variable
interest entity is a business as defined in this Interpretation. Otherwise, the reporting



enterprise will report an extraordinary loss for that amount. After initial measurement, the
assets, liabilities, and noncontrolling interests of a consolidated variable tnterest entity
will be accounted for as if the entity was conselidated based on voting interests. In some
circumstances, earnings of the variable interest entity attributed to the primary
beneficiary arise from sources other than investments in equity of the entity.

An enterprise that holds significant variable interests in a varable interest entity but ts not
the primary beneficiary is required to disclose (1) the nature, purpose, size, and activities
of the variable interest entity, (2) its exposure to ioss as a result of the variable interest
holder’s involvement with the entity, and (3) the nature of its involvement with the entity
and date when the involvement began. The primary beneficiary of a vanable interest
entity 1s required to disclose (a) the nature, purpose, size, and activities of the variable
interest entity, (b) the carrying amount and classification of consolidated assets that are
collateral for the variable interest entity’s obligations, and {(c) any lack of recourse by
creditors (or beneficial interest holders) of a consolidated variable interest entity to the
general credit of the primary beneficiary.

How This Interpretation Will Improve Financial Reporting

This Interpretation is intended to achieve more consistent application of consolidation
policies to variable interest entities and, thus, to improve comparability between .
enterprises engaged in similar activities even if some of those activities are conducted
through variable interest entities. Including the assets, liabilities, and results of activities
of variabie interest entities in the consolidated financial statements of thetr primary
beneficiaries will provide more complete information about the resources, obligations,
risks, and opportunities of the consolidated enterprise. Disclosures about variable interest
entities in which an enterprise has a significant variable interest but does not consolidate
will help financial statement users assess the enterprise’s risks.

How the Conclusions in This Interpretation Relate to the Conceptual Framework

FASB Concepts Statement No. 1, Objectives of Financial Reporting by Business
Enterprises (), states that financial reporting should provide information that is useful in
making business and economic decisions. Including variable interest entities in
consohidated financial statemnents with the primary beneficiary will help achieve that
objective by providing information that helps in assessing the amounts, timing, and
uncertainty of prospective net cash flows of the consohidated entity.

Completeness 1s identified in FASB Concepts Statement No. 2, Qualitative
Characteristics of Accounting Information (], as an essential element of representational
faithfulness and relevance. Thus, to represent faithfully the total assets that an enterprise
controls and liabilities for which an enterprise is responsible, assets and liabilities of
variable interest entities for which the enterprise is the primary beneficiary must be
included in the enterprise’s consolidated financial statements.

FASB Concepts Statement No. 6, Elements of Financial Statemenis (1}, defines assets, in



part, as probable future economic benefits obtained or conirolled by a particular entity
and defines liabilities, in part, as obligations of a particular entity to make probable future
sacrifices of economic benefits. The relationship between a variable interest entity and its
primary beneficiary results in control by the primary beneficiary of future benefits from
the assets of the variable interest entity even though the primary beneficiary may not have
the direct ability to make decisions about the uses of the assets. Because the liabilities of
the variable interest entity will require sacrificing consolidated assets, those liabilities are
obligations of the primary beneficiary even though the creditors of the variable interest
entity may have no recourse to the general credit of the primary beneficiary.

The Effective Date of This Interpretation

Special provisions apply to enterprises that have fully or partially applied Interpretation
46 Clprior to issuance of this Interpretation. Otherwise, application of this Interpretation
(or Interpretation 46) is required in financial statements of public entities that have
interests in variable interest entities or potential variable interest entities commonly
referred to as spectal-purpose entities for pertods ending after December 15, 2003.
Application by pubiic entities (other than small business 1ssuers) for all other types of
entities 1s required in financial statements for periods ending after March 15, 2004.
Application by small business issuers to entities other than special-purpose entities and
by nonpublic entities to all types of entities is required at various dates in 2004 and 2005.
In some instances, enterprises have the option of applying or continuing to apply
Interpretation 46 for a short period of time before applying this Interpretation.

introduction

1. This Interpretation, which replaces FASB Interpretation No. 46, Consolidation of
Variable Interest Entities, clarifies the application of Accounting Research Bulletin No.
51, Consolidated Financial Staternents, to certain entities in which equity investors do
not have the charactenstics of a controlling financial interest or do not have sufficient
equity at risk for the entity to finance its activities without additional subordinated
financial support. Paragraph 1 Sof ARB 51 states that consolidated financial statements
are “usually necessary for a fair presentation when one of the companies in the group
directly or indirectly has a controliing financial interest in the other companies.”
Paragraph 2 states that “the usual condition for a controlling financial interest is
ownership of a majority voting interest . . . .” However, application of the majority voting
interest requirement in ARB 51 to certain types of entities may not identify the party with
a controlling financial interest because the controlling financial interest may be achieved
through arrangements that do not involve voting interests.

Interpretation
Definition of Terms

2. Certain terms are defined for use in this Interpretation as follows:



a. Variable interest entity refers to an entity subject to consolidation according to
the provisions of this Interpretation.

b. Expected losses and expected residual returns refer to amounts derived froim
expected cash flows as described in FASB Concepts Statement No. 7, Using Cash
Flow Information and Present Value in Accounting Measurements (. However,
expected losses and expected residual returns refer to amounts discounted and
otherwise adjusted for market factors and assumptions rather than to undiscounted
cash flow estimates. Paragraph 8 specifies which amounts are o be considered in
determining expected losses and expected residual returns of a variable interest
entity. Expected variability is the sum of the absolute values of the expected
residual return and the expected loss. All three concepts are 1Hustrated in
Appendix A ().

c. Variable interests in a variable interest entity are contractual, ownership, or
other pecuniary interests in an entity that change with changes in the fair value of
the entity’s net assets exclusive of variable interests. Equity interests with or
without voting rights are considered variable interests if the entity is a vanable
interest entity and to the extent that the investment is at risk as described in
paragraph 5. Paragraph 12 explains how to determine whether a variable interest
in specified assets of an entity is a variable interest in the entity. Appendix B (]
describes various types of variable interests and explains in general how they may
affect the determination of the primary beneficiary of a variable interest entity.

d. Primary beneficiary refers to an enterprise that consolidates a variable interest
entity under the provisions of this Interpretation.

e. Subordinated financial support refers to variable interests that will absorb some
or all of an entity’s expected losses.

Use of the Term Entity

3. For convenience, this Interpretation uses the term entizy to refer to any legal structure

used to conduct activities or to hold assets. Some examples of such structures are

corporations, partnerships, limited liability companies, grantor trusts, and other trusts.

Portions of entities or aggregations of assets within an entity shall not be treated as

separate entities for purposes of applying this Interpretation unless the entire entity is a
variable interest entity. Some examples are divisions, departments, branches, and pools of
assets subject to liabilities that give the creditor no recourse to other assets of the entity.
Majority-owned subsidiaries are entities separate from their parents that are subject to

this Interpretation and may be variable interest entities.

Scope

4. This Interpretation clarifies the application of ARB 51 [Jand replaces Interpretation 46

(7). With the following exceptions, this Interpretation applies to all entities:

a. Not-for-profit organizations as defined in paragraph 168 (lof FASB Statement
No. 117, Financial Statements of Not-for-Profit Organizations, are not subject to
this Interpretation, except that they may be related parties for purposes of
applying paragraphs 16 and 17 of this Interpretation. In addition, if a not-for-
profit entity 1s used by business enterprises in a manner similar to a variable



interest entity in an effort to circumvent the provisions of this Interpretation, that
not-for-profit entity shall be subject to this Interpretation.
b. An employer shall not consolidate an employee benefit plan subject to the
provisions of FASB Statements No. 87, Employers ' Accounting for Pensions (],
No. 106, Employers ' Accounting for Postretirement Benefits Other Than Pensions
(1, and No. 112, Employers’ Accounting for Postemployment Benefits ('],
c. Neither a transferor of financial assets nor its affiliates shall consolidate a
qualifying speciai-purpose entity as described in paragraph 35 #of FASB
Staternent No. 140, Accounting for Transfers and Servicing of Financial Assets
and Extinguishments of Liabilities, or a "formerly qualifying SPE" as described in
paragraph 25 “of Statement 140. A transferor reports its rights and obligations
related to the qualifying special-purpose entity according to the requirements of
Statement 140.
d. An enterprise that holds variable interests in a qualifying special-purpose entity
or a "formerly qualifying SPE," as described in paragraph 25 of Statement 140,
shall not consolidate that entity unless that enterprise has the unilateral ability to
cause the entity to liquidate or to change the entity so that it no longer meets the
conditions in paragraph 25 or 35 of Statement 140. If the entity is not
consolidated, the enterprise reports its rights and obligations related to the entity.
e. Investments accounted for at fair value in accordance with the specialized
accounting guidance in the AICPA Audit and Accounting Guide, /nvestment
Companies [}, are not subject to consolidation according to the requirements of
this Interpretation.® :
* AICP A Statement of Position 07-1, Clarification of the Scope of
the Audit and Accounting Guide Investment Companies and
Accounting by Parent Companies and Equity Method Investors for
Investments in Investment Companies [, discusses the
circumstances in which the specialized accounting in the Audit
Guide shall not be retained by a noninvestment company parent or
equity method investor of an investment company. In those cases,
Interpretation 46(R) applies to the investments held by the
investment company subsidiary or equity method investee for the
purposes of the parent or equity method investor’s financial
statements.
f. Separate accounts of life insurance entities as described in the AICPA Audit
and Accounting Guide, Life and Health Insurance Entities {], are not subject to
consolidation according to the requirements of this Interpretation.
2. An enterprise with an interest in a variable interest entity or potential variable
interest entity created before December 31, 2003, is not required to apply this
Interpretation to that entity if the enterprise, after making an exhaustive effort, is
unable to obtain the information’ necessary to (1) determine whether the entity is
a variable interest entity, (2) determine whether the enterprise is the variable
Interest entity’s primary beneficiary, or (3) perform the accounting required to
consolidate the variable interest entity for which it is determined to be the primary
beneficiary. The scope exception in this provision applies oaly as long as the
reporting enterprise continues to be unable to obtain the necessary information.



Paragraph 26 requires certain disclosures to be made about interests in entities
subject to this provision. Paragraph 41 provides transition guidance for an
enterprise that subsequently obtains the information necessary to apply this
Interpretation to an entity subject to this exception.
! This inability to obtain the necessary information is expected to
be infrequent, especially if the enterpnise participated significantly
in the design or redesign of the entity.
h. An entity that is deemed to be a business under the definition in Appendix C (7}
need not be evaluated by a reporting enterprise to determine if the entity 1S a
variable interest entity under the requirements of this Interpretation unless one or
more of the following conditions exist (however, for entities that are excluded by
this provision of this Interpretation, other generally accepted accounting
principles should be applied):*
? An entity that previously was not evaluated to determine if it was
a variable interest entity because of this provision need not be
evaluated in future periods as long as the entity continues to meet
the conditions in this paragraph.
(1) The reporting enterprise, its related parties,’ or both participated
significantly in the design or redesign of the entity. However, this
condition does not apply if the entity is an operating joint venture under
joint control of the reporting enterprise and one or more independent
parties or a franchisee.’
* The term related parties as used in this list of conditions
refers to all parties identified in paragraph 16, except for de
facto agents under item 16(d)(1).
* The term franchisee is defined in paragraph 26 %of FASB
Statement No. 45, Accounting for Franchise Fee Revenue.
(2) The entity 1s designed so that substantially all of its activities either
involve or are conducted on behalf of the reporting enterprise and its
related parties.
(3) The reporting enterprise and 1ts related parties provide more than half
of the total of the equity, subordinated debt, and other forms of
subordinated financial support to the entity based on an analysis of the fair
values of the interests in the entity.
(4) The activities of the entity are primanly related to securitizations or
other forms of asset-backed financings or single-lessee leasing
arrangements,
i. An enterprise shall not consolidate a governmental organization and shall not
consolidate a financing entity established by a governmental organization unless
the financing entity (1) is not a governmental organization and (2) 15 used by the
business enterprise in a manner similar to a variable interest entity in an effort to
circumvent the provisions of this Interpretation.
Variable Interest Entities

5. An entity shall be subject to consolidation according to the provisions of this
Interpretation if, by design,’ the conditions in a, b, or ¢ exist:



® The phrase by design refers to entities that meet the conditions in this
paragraph because of the way they are structured. For example, an
enterprise under the control of its equity investors that originally was not a
variable interest entity does not become one because of operating losses.
a. The total equity investment® at risk is not sufficient to permit the entity to
finance its activities without additional subordinated financial support provided
by any parties, inciuding equity holders. For this purpose, the total equity
investment at risk:
¢ Equity investments in an entity are interests that are required to
be reported as equity in that entity’s financial statemnents.
(1) Includes only equity investments in the entity that participate
significantly in profits and losses even if those investments do not carry
voting rights
(2) Does not include equity interests that the entity issued in exchange for
subordinated interests in other variable interest entities
(3) Does not include amounts provided to the equity investor directly or
indirectly by the entity or by other parties involved with the entity (for
example, by fees, charitable contributions, or other payments), unless the
- provider is a parent, subsidiary, or affiliate of the investor that is required
to be included in the same set of consolidated financial statements as the
investor
(4) Does not include amounts financed for the equity investor (for
example, by loans or guarantees of loans) directly by the entity or by other
parties involved with the entity, unless that party is a parent, subsidiary, or
affiliate of the investor that is required to be included in the same set of
consolidated financial statements as the investor.
Paragraphs 9 and 10 discuss the amount of the total equity investment at risk that
1§ necessary to permit an entity to finance its activities without additional
subordinated financial support.
b. As a group the holders oft}e equity imvestinent at risk lack any one of the
following three characteristics’ of a controlling financial interest:
" The objective of this provision is to identify as varjable interest
entities those entities in which the total equity investment at risk
does not provide the holders of that investment with the
characteristics of a controlling financial interest. If interests other
than the equity investment at risk provide the holders of that
investment with the characteristics of a controlling financial
interest or if interests other than the equity investment at risk
prevent the equity holders from having the necessary
characteristics, the entity s a vanable interest entity.
(1) The direct or indirect ability through voting rights or similar rights to
make decisions about an entity’s activities that have a significant effect on
the success of the entity. The investors do not have that ability through
voling rights or similar rights if no owners hold voting rights or similar
rights (such as those of a comumon shareholder in a corporation or a
general partner in a paztnership).s



’ Enterprises that are not controlled by the holder of a
majority voting interest because of minority veto rights as
discussed in EITF Issue No. 96-16, “Investor’s Accounting
for an Investee When the Investor Has a Majority of the
Voting Interest but the Minority Shareholder or
Shareholders Have Certain Approval or Veto Rights (],
are not variable interest entities if the shareholders as a
group have the power to control the enterprise and the
equity investment meets the other requirements of this
Interpretation.
(2) The obligation to absorb the expected losses of the entity.” The
investor or investors do not have that obligation if they are directly or
indirectly protected from the expected losses or are guaranteed a return by
the entity itself or by other parties involved with the entity.
® Refer to paragraphs 8 and 12 and Appendix A ('Ifor
discussion of expected losses.
(3) The right to receive the expected residual returns of the entity. The
investors do not have that right if their return 1s capped by the entity’s
govemning documents or arrangements with other variable interest holders
or the entity.io ‘
' For this purpose, the return to equity investors is not
considered to be capped by the existence of outstanding
stock options, convertible debt, or similar interests because
if the options in those instruments are exercised, the holders
will become additional equity investors.
c. The equity investors as a group also are considered to lack characteristic (b){(1)
if (1) the voting rights of some investors are not proportional to their obligations to
absorb the expected losses of the entity, their rights to receive the expected
residual returns of the entity, or both and (ii) substantially all of the entity’s
activities (for example, providing financing or buying assets) either involve or are
conducted on behalf of an investor that has disproportionately few voting rights. '’
For purposes of applying this requirement, enterprises shall consider each party’s
obligations to absorb expected [osses and rights to receive expected residual
returns related to all of that party’s interests in the entity and not only to its equity
investment at risk.
" This provision is necessary to prevent a primary beneficiary
from avoiding consolidation of a variable interest entity by
organizing the entity with nonsubstantive voting interests.
Activities that involve or are conducted on behalf of the related
parties of an investor with disproportionately few voting rights
shall be treated as if they involve or are conducted on behalf of that
investor. The term related parties in this footnote refers to all
parties identified in paragraph 16, except for de facto agents under
itern 16(d)(1).
6. An entity subject to this Interpretation is called a varable interest entity. The
investments or other interests that will absorb portions of a variable interest entity’s



expected osses or receive portions of the entity’s expected residual returns are called
variable interests. The initial determination of whether an éntity is a variable interest
entity shall be made on the date at which an enterprise becomes involved'? with the
entity. That determination shall be based on the circumstances on that date including
future changes that are required in existing governing documents and existing coniractual
arrangements. An enterprise is not required to determine whether an entity with which it
ts involved is a variable interest entity if 1t is apparent that the enterprise’s interest would
not be a significant vaniable interest and if the enterprise, its related parties, and its de
facto agents (as described in paragraph 16) did not participate significantly in the design
or redesign of the entity. '
' For purposes of this Interpretation, involvement with an entity refers to
ownership, contractual, or other pecuniary interests that may be
determined to be vanable interests.
7. An entity that previously was not subject to this Interpretation shall not become subject
to it sirnply because of losses in excess of its expected losses that reduce the equity
investrnent. The initial determination of whether an entity is a vaniable interest entity
shall be reconsidered if one or more of the following occur:
a. The entity’s governing documents or contractual arrangements are changed in a
manner that changes the characteristics or adequacy of the entity’s equity
investment at risk. :
b. The equity investment or some part thereof is returned to the equity investors,
and other interests become exposed to expected losses of the entity.
c. The entity undertakes additional activities or acquires additional assets, beyond
those that were anticipated at the later of the inception of the entity or the latest
reconsideration event, that increase the entity’s expected losses.
d. The entity receives an additional equity investment that is at rnisk, or the entity
curtails or modifies its activities in a way that decreases 1ts expected losses.
A troubled debt restructuring, as defined in paragraph 2 f8of FASB Statement No. 15,
Accounting by Debtors and Creditors for Troubled Debt Restructurings, as amended,
shall be accounted for in accordance with that Statement and is not an event that requires
the reconsideration of whether the entity involved is a variable interest entity.

Expected Losses and Expected Residual Returns

8. A variable interest entity’s expected losses are the expected negative variability in the
fair value of its net assets exclusive of variable interests. A variable interest entity’s
expected residual returns are the expected positive variability in the fair value of its net
assets exclusive of vanable interests. Expected vanability in the fair value of net assets
includes expected variability resulting from the operating results of the entity.

9. An equity investment at risk of less than 10 percent of the entity’s total assets shall not
be considered sufficient to permit the entity to finance its activities without subordinated
financial support in addition to the equity investment unless the equity investment can be
demonstrated to be sufficient. The demonstration that equity is sufficient may be based
on either qualitative analysis or quantitative analysis or a combination of both.
Qualitative assessments, including but not limited to the qualitative assessments



described in paragraphs 9(a) and 9(b), will in some cases be conclusive in determining
that the entity’s equity at risk is sufficient. If, after diligent effort, a reasonable conclusion
about the sufficiency of the entity’s equity at risk cannot be reached based solely on
qualitative considerations, the quantitative analyses implied by paragraph 9{c) should be
made. In instances in which neither a qualitative assessment nor a quantitative
assessment, taken alone, is conclusive, the determination of whether the equity at risk is
sufficient shall be based on a combination of qualitative and quantitative analyses.

a. The entity has demonstrated that it can finance its activities without additional

subordinated financial support.

b. The entity has at least as much equity invested as other entities that hold only

similar assets of similar quality in similar amounts and operate with no additional

subordinated financial support. ‘

¢. The amount of equity invested in the entity exceeds the estimate of the entity’s

expected losses based on reasonable quantitative evidence.
10. Some entities may require an equity investment at risk greater than 10 percent of their
assets to finance their activities, especially if they engage in high-risk activities, hold
high-risk assets, or have exposure to risks that are not reflected in the reported amounts of
the entities’ assets or liabilities. The presumption in paragraph 9 does not relieve an
enterprise of its responsibility to determine whether a particular entity with which the
enterprise 15 involved needs an equity investment at risk greater than 10 percent of its

assets in order to finance its activities without subordinated financial support in addition
to the equity investment. '

Development Stage Enterprises

11. Because reconsideration of whether an entity is subject to this Interpretation is
required only in certain circumstances, the nitial application to an entity that is in the
development stage'® is very important. A development stage entity is a variable interest
entity if it meets one of the conditions in paragraph 5. A development stage entity does
not meet the condition in paragraph 5(a} if it can be demonstrated that the equity invested
in the entity is sufficient to permit it to finance the activities it is currently engaged in (for
example, if the entity has already obtained financing without additional subordinated
financial support) and provisions in the entity’s governing documents and contractual
arrangements allow additional equity investments. However, sufficiency of the equity
investment should be reconsidered as required by paragraph 7, for example, when the
entity undertakes additional activities or acquires additional assets.

" Guidelines for identifying a development stage enterprise appear in

paragraphs § and 9 “of FASB Statement No. 7, dccounting and Reporting

by Development Stage Enterprises.

Variable Interests and interests in Specified Assets of a Variable Interest
Entity :

12. A variable interest in specified assets of a variable interest entity (such as a guarantee
or subordinated residual interest) shall be deemed to be a variable interest in the entity
only if the fair value of the specified assets is more than half of the total fair value of the
entity’s assets or if the holder has another variable interest in the entity as a whole (except



interests that are insignificant or have little or no variability)." The expected losses and
expected residual returns applicable to variable interests in specified assets of a variable
interest entity shall be deemed to be expected losses and expected residual returns of the
entity only if that variable interest 1s deemed to be a variable interest in the entity.
Expected losses related to variable interests in specified assets are not considered part of
the expected losses of the entity for purposes of determining the adequacy of the equity at
risk in the entity or for identifying the primary beneficiary unless the specified assets
constitute a majority of the assets of the entity. For example, expected losses absorbed by
a guarantor of the residual value of leased property are not considered expected losses of
a variable interest entity if the fair value of the leased property i1s not a majority of the fair
value of the entity’s total assets.
Y This exception is necessary to prevent an enterprise that would
otherwise be the primary beneficiary of a variable interest entity from
circumventing the requirement for consolidation simply by arranging for
other parties with interests in certain assets o hold small or
inconsequential interests in the entity as a whole.
13. An enterprise with a variable interest in specified assets of a variable interest entity
shall treat a portion of the entity as a separate variable interest entity if the specified
assets (and related credit enhancements, if any) are essentially the only source of payment
for specified liabilities or specified other interests.'> That requirement does not apply
unless the entity has been determined to be a variable interest entity. If one enterprise is
required to consolidate a discrete portion of a variable interest entity, other varable
interest holders shall not consider that portion to be part of the larger varniable interest
entity.
' The portions of a variable interest entity referred to in this paragraph
have sometimes been called silos.
Consolidation Based on Variable interests

14. An enterprise shall consolidate a variable interest entity if that enterprise has a
variable interest {or combination of variable interests) that will absorb a majority of the
entity’s expected losses, receive a majority of the entity’s expected residual returns, or
both. An enterprise shail consider the rights and obligations conveyed by its variable
interests and the relationship of its variable interests with vanable interests held by other
parties to determine whether its variable interests will absorb a majority of a variable
interest entity’s expected losses, receive a majority of the entity’s expected residual
returns, or both. If one enterprise will absorb a majority of a variable interest entity’s
expected losses and another enterprise will receive a majority of that entity’s expected
residual retums, the enterprise absorbing a majority of the losses shall consolidate the
variable interest entity.

15. The enterprise that consolidates a variable interest entity 1s called the primary
beneficiary of that entity. An enterprise shall determine whether it is the primary
beneficiary of a variable interest entity at the time the enterprise becomes involved with
the entity. An enterprise with an interest in a variable interest entity shall reconsider
whether it is the primary beneficiary of the entity if the entity’s governing documents or
contractual arrangements are changed in a manner that reallocates between the existing



primary beneficiary and other unrelated parties (a) the obligation to absorb the expected
tosses of the variable interest entity or (b) the right to receive the expected residual
returns of the variable interest entity. The primary beneficiary aiso shall reconsider its
tnitial decision to consolidate a variable interest entity if the primary beneficiary sells or
otherwise disposes of all or part of its variable interests to unrelated parties or if the
variable interest entity issues new variable interests to parties other than the primary
beneficiary or the primary beneficiary’s related parties. A holder of a variable interest
that is not the primary beneficiary also shall reconsider whether it is the primary
beneficiary of a variable interest entity if that enterprise acquires additional variable
interests in the variable interest entity. A troubled debt restructuring, as defined in
paragraph 2 ‘of Statement 15, as amended, shall be accounted for in accordance with
that Statement and is not an event that requires the reconsideration of whether an
enterprise is the primary beneficiary of the variable interest entity.

Related Parties

16. For purposes of determining whether it is the primary beneficiary of a variable
interest entity, an enterprise with a variable interest shall treat variable interests in that
same entity held by its related parties as its own interests. For purposes of this
Interpretation, the term related parties includes those parties 1dentified in FASB
Statement No. 57, Related Party Disclosures f'], and certain other parties that are acting
as de facto agents or de facto principals of the variable interest holder. The following are
considered to be de facto agents of an enterprise: '
a. A party that cannot finance its operations without subordinated financial
support from the enterprise, for example, another variable interest entity of which
the enterprise 1s the primary beneficiary
b. A party that received its interests as a contribution or a loan from the enterprise
c. An officer, employee, or member of the governing board of the enterprise
d. A party that has (1) an agreement that it cannot sell, transfer, or encumber its
interests in the entity without the prior approval of the enterprise or (2) a close
business relationship like the relationship between a professional service provider
and one of its significant clients. The right of prior approval creates a de facto
agency relationship only if that right could constrain the other party’s ability to
manage the economic risks or realize the economic rewards from its interests in a
variable interest entity through the sale, transfer, or encumbrance of those
interests.
7. If two or more related parties (including the de facto agents described in paragraph
16) hold variable interests in the same variable interest entity, and the aggregate variable
interest held by those parties would, if held by a single party, identify that party as the
primary beneficiary, then the party, within the related party group, that 1s most closely
associated with the variable interest entity is the primary beneficiary. The determination
of which party within the related party group is most closely associated with the variable
interest entity requires judgment and shall be based on an analysis of all relevant facts
and circumstances, including:
a. The existence of a principal-agency relationship between parties within the
related party group



b. The relationship and significance of the activities of the variable interest entity
to the various parties within the related party group
c. A party’s exposure to the expected losses of the vanable interest entity
d. The design of the variable interest entity.
Initial Measurement

18. Except for enterprises under common control and assets and liabilities that are
consolidated shortly after transfer from a primary beneficiary to a variable interest entity,
the primary beneficiary of a variable interest entity shall initially measure the assets,
liabilities, and noncontrolling interests of the newly consolidated entity at thetr fair values
at the date the enterprise first becomes the primary beneficiary. That date is the first date
on which, if the enterprise issued financial statements, it would report the entity in its
consolidated financial statements.

19. If the primary beneficiary of a variable interest entity is under common control with
the variable interest entity, the primary beneficiary shall initially measure the assets,
Habilities, and noncontroiling interests of the vanable interest entity at the amounts at
which they are carried in the accounis of the enterprise that controls the variable interest
entity (or would be carried 1f the enterprise issued financial statements prepared in
conformity with generally accepted accounting principles).

20. The primary beneficiary of a variable interest entity shall initially measure assets and
liabilities that it has transferred to that variable interest entity at, after, or shortly before
the date that the enterprise became the primary beneficiary at the same amounts at which
the assets and liabilities would have been measured if they had not been transferred. No
gain or loss shall be recognized because of such transfers.

21. The excess, if any, of (a) the fair value of the newly consolidated assets and (b) the
reported amount of assets transferred by the primary beneficiary to the variable interest
entity over (1) the sum of the fair value of the consideration paid, {2} the reported amount
of any previously heid interests, and (3) the fair value of the newly consolidated liabilities
and noncontrolling interests shall be aliocated and reported as a pro rata adjustment of the
amounts that would have been assigned to all of the newly consolidated assets as
specified in paragraphs 44 and 45 fof FASB Statement No. 141, Business Combinations,
as if the initial consolidation had resulted from a business combination. The excess, if
any, of (a) the sum of the fair value of the consideration paid, (b) the reported amount of
any previously held interests, and (¢) the fair value of the newly consolidated liabilities
and noncontrolling interests over (1) the fair value of the newly consolidated identifiable
assets and (2) the reported amount of identifiable assets transterred by the primary
beneficiary to the variable interest entity shall be reported in the period in whlch the
enterprise becomes the primary beneficiary as:
a. Goodwill, if the vanable interest entity is 2 business
'® Appendix C Clprovides guidance on determining whether an
entity constitutes a business.
b. An extraordinary loss, if the variable interest entity is not a business.

6



Accounting after Initial Measurement

22. The principles of consolidated financial staterments in ARB 51 apply to primary
beneficiaries’ accounting for consolidated variable interest entities. After the initial
‘measurement, the assets, liabilities, and noncontroiling interests of a consolidated
variable interest entity shall be accounted for in consolidated financial statements as if the
entity were consolidated based on voting interests. Any specialized accounting
requirements applicable to the type of business in which the variable interest entity
operates shall be applied as they would be applied to a consolidated subsidiary, The
consolidated enterprise shall foliow the requirements for elimination of intercompany
balances and transactions and other matters described in paragraphs 6-15 %of ARB 51
and existing practices for consolidated subsidiaries. Fees or other sources of income or
expense between a primary berieficiary and a consolidated variable interest entity shall be
eliminated against the related expense or income of the variable interest entity, The
resuiting effect of that elimination on the net income or expense of the variable interest
entity shall be attributed to the pnmary beneficiary (and net to noncontrolling interests)
in the consolidated financial statements.

Disclosure

23. In addition to disclosures required by other standards, the primary beneficiary of a
variable interest entity shall disclose the following (unless the primary beneficiary also
holds a majority voting interest):'’
'" A variable interest entity may issue voting equity interests, and the
enterprise that holds a majority voting interest also may be the primary
beneficiary of the entity. If so, the disclosures in paragraphs 23 and 27 are
not required.
a. The nature, purpose, size, and activities of the variable interest entity
b. The carrying amount and classification of consolidated assets that are collateral
for the variable interest entity’s obligations
c. Lack of recourse if creditors (or beneficial interest holders) of a consolidated
variable interest entity have no recourse to the general credit of the primary
beneficiary.
24. An enterprise that holds a significant variable interest in a variable interest entity but
is not the primary beneficiary shall disclose:
a. The nature of its involvement with the vanable interest entity and when that
involvement began
b. The nature, purpose, size, and activities of the variable interest entity
c. The enterprise’s maximum exposure to loss as a result of its involvement with
the variable interest entity.
25. Disclosures required by Statement 140 (iabout a variable interest entity shall be
included in the same note to the financial statements as the information required by this
Interpretation. Information about variable interest entities may be reported in the
aggregate for similar entities if separate reporting would not add material information.

26. An enterprise that does not apply this Interpretation to one or more variable interest



entities or potential variable interest entities because of the condition described in

paragraph 4(g) shall disclose the following information:
a. The number of entities to which this Interpretation 1s not being applied and the
reason why the information required to apply this Interpretation is not avaiiable
b. The nature, purpose, size (if available), and activities of the entity(ies) and the
nature of the enterprise’s involvement with the entity{ies)
c¢. The reporting enterprise’s maximum exposure to loss because of its
involvement with the entity(ies)
d. The amount of income, expense, purchases, sales, or other measure of activity
between the reporting enterprise and the entity(ies) for all periods presented.
However, if it is not practicable to present that information for prior periods that
are presented in the first set of financial statements for which this requirement
applies, the information for those prior periods 1s not required.

Effective Date and Transition

27. M it 1s reasonably possible that an enterprise will initially consolidate or disclose
information about a variable interest entity when this Interpretation becomes effective,
the enterprise shall disclose the following information in ali financial statements initially
issued after December 31, 2003, regardless of the date on which the variable interest
entity was created:

a. The nature, purpose, size, and activities of the variable interest entity

b. The enterprise’s maximum exposure to 10ss as a result of its involvement with

the variable interest entity.
28. An enterprise with an interest in an entity to which the provisions of Interpretation 46
(Jhave not been applied as of December 24, 2003, shall apply Interpretation 46 or this
Interpretation to that entity in accordance with paragraphs 29-41.

Public Entity That Is Not a Small Business lssuer

29. A public entity'® (enterprise) that is not a small business issuer'? shall apply this
Interpretation to all entities subject to this Interpretation no later than the end of the first
reporting period that ends after March 15, 2004 (as of March 31, 2004, for calendar-year
enterprises). This effective date includes those entities to which Interpretation 46 was
previously applied.
" The term public entity Olis defined in paragraph E1 of FASB Statement
No. 123 (revised 2004}, Share-Based Payment.
" The term small business issuer is defined in SEC Regulation S-B
§228.10(a)(1) (1.
30. However, prior to the required application of this Interpretation, a public entity
{enterprise) that is not a small business issuer shall apply Interpretation 46 or this
Interpretation to those entities that are considered to be special-purpose entities®® no later
than as of the end of the first reporting period that ends after December 15, 2003 (as of
December 31, 2003, for calendar-year enterprises).
*® The term special-purpose entity in paragraphs 30 and 33 refers to an
entity that previously would have been accounted for by applying the
guidance in EITF Issues No. 90-15, “Impact of Nonsubstantive Lessors,



Residual Value Guarantees, and Other Provisions in Leasing Transactions
(}," No. 96-21, “Implementation Issues in Accounting for Leasing
Transactions involving Special-Purpose Entities ('}, and No. 97-1,
“Implementation Issues in Accounting for Lease Transactions, including
Those involving Special-Purpose Entities (1, and EITF Topic No. D-14,
“Transactions involving Special-Purpose Entities (1.” Special-purpose
entities for this provision are expected to include any entity whose
activities are primarily related to securitizations or other forms of asset-
backed financings or single-lessee leasing arrangements.
31. A public entity (enterprise) that is not a small business issuer that has applied
Interpretation 46 to an entity prior to the effective date of this Interpretation shall either
continue to apply Interpretation 46 until the effective date of this Interpretation or apply
this Interpretation at an earlier date. '

Pubiic Entify That Is a Small Business issuer

32. A public entity" (enterprise) that is a small business issuer’ shall apply this
Interpretation to ali entities subject to this Interpretation no later than the end of the first
reporting period that ends after December 15, 2004 (as of December 31, 2004, for a
calendar-year enterprise). This effective date includes those entities to which
Interpretation 46 {lhad previously been applied.

1 Refer to footnote 18.

22 Refer to footnote 19.
33. However, prior to the required application of this Interpretation, a public entity
(enterprise) that is a small business issuer shall apply Interpretation 46 or this
Interpretation to those entities that are considered to be special-purpose entities no later

than as of the end of the first reporting period that ends after December 15, 2003 (as of
December 31, 2003, for a calendar-year enterprise).

34. A public entity (enterprise) that is a small business issuer that has applied
Interpretation 46 to an entity prior to the effective date of this Interpretation shall either
continue to apply Interpretation 46 until the effective date of this Interpretation or apply
this Interpretation at an earlier date.

Nonpublic Entities

35. A nonpublic entity”® (enterprise) with an interest in an entity that is subject to this
Interpretation and that is created after December 31, 2003, shall apply this Interpretation
to that entity immediately. A nonpublic enterprise shall apply this Interpretation to all
entities that are subject to this Interpretation by the beginming of the first annual period
beginning after December 15, 2004,
# The term nonpublic entity Clis defined in paragraph E1 of Statement
123(R).
Investment Companies

36. The effective date for applying the provisions of Interpretation 46 or this



Interpretation is deferred for investinent companies that are not subject to SEC
Regulation S-X, Rule 6-03(c)(1) {lbut are currently accounting for their investments in
accordance with the specialized accounting guidance in the AICPA Audit and
Accounting Guide, Investment Companies [}, until the date that the investment company
initiaily adopts AICPA Statement of Position 07-1, Clarification of the Scope of the Audit
and Accounting Guide Investment Companies and Accounting by Parent Companies and
Equity Method Investors for Investments in Investment Companies (', An entity that is
required to discontinue application of the specialized accounting in the Guide as a result
of adoption of SOP 07-1 is subject to the provisions of this Interpretation at that time.
Paragraph 4(e) of this Interpretation states that “investments accounted for at fair value in
accordance with the specialized accounting guidance in the AICPA Audit and
Accounting Guide, Investment Companies, are not subject to consolidation according to
the requirements of this Interpretation” (footnote reference omitted). Accordingly, an
entity that meets the definition of an investment company after adoption of SOP 07-1
shall continue to apply the specialized accounting in the Guide to its investments.

Transition

37. If initial application of the requirements of this Interpretation results in initial
consolidation of an entity created before December 31, 2003, the consolidating enterprise
shall initially measure the assets, liabilities, and noncontrolling interests of the variable
interest entity at their carrying amounts at the date the requirements of this Interpretation
first apply. In this context, carrying amounts refers to the amounts at which the assets,
liabilities, and noncontrolling interests would have been carried in the consolidated
financial statements if this Interpretation had been effective when the enterprise first met
the conditions to be the primary beneficiary. If determining the carrying amounts is not
practicable, the assets, liabilities, and noncontroiling interests of the variable interest
entity shall be measured at fair value at the date this Interpretation first applies. Any
difference between the net amount added to the balance sheet of the consolidating
enterprise and the amount of any previously recognized interest in the newly consolidated
entity shall be recognized as the cumulative effect of an accounting change.

38. The determinations of (a) whether an entity is a variable interest entity and (b) which
enterprise, if any, is a variable interest entity’s primary beneficiary shouid be made as of
the date the enterprise became involved with the entity or if events requining
reconsideration of the entity’s status or the status of its variable interest holders have
occurred, as of the most recent date at which Interpretation 46 [lor this Interpretation
would have required consideration. (Refer to paragraphs 7 and 15 for discussions of
reconsideration.) However, if at transition it is not practicable for an enterprise to obtain
the information necessary to make the determinations as of the date the enterprnise became
involved with an-entity or at the most recent reconsideration date, the enterprise should
make the determinations as of the date on which this Interpretation is first applied. If the
variable interest entity and primary beneficiary determinations are made in accordance
with this paragraph, then the primary beneficiary shall measure the assets, liabilities, and
noncontrotling interests of the variable interest entity at fair value as of the date on which
this Interpretation is first applied.



39. The effect of applying this Interpretation to an entity to which Interpretation 46 had
previously been applied shall be reported as the cumulative effect of an accounting
change. Goodwill previously written off as required by Interpretation 46 shall not be
reinstated.

40. This Interpretation may be applied by restating previously issued financial statements
for one or more years with a cumulative-effect adjustment as of the beginning of the first
year restated. Restatemnent 1s encouraged but not required.

41. An enterprise that has not applied this Interpretation to an entity because of the
condition described in paragraph 4(g) and that subsequently obtains the information
necessary to apply this Interpretation to that entity shall apply the provisions of this
Interpretation as of the date the information is acquired in accordance with paragraph 37.
Restatement in accordance with paragraph 40 is encouraged but not required.

The revisions in this Interpretation were adopted by the affirmative votes of five members
of the Financial Accounting Standards Board. Mr. Batavick and Ms. Seidman dissented.

Mr. Batavick and Ms. Seidman object to the issuance of this [nterpretation, because it
does not clarify a new but critical concept underlying the variable interest model and
because the effective dates for some types of entities are too soon to provide for an
orderly transition.

They believe there is currently a lack of clarity surrounding the application of the
expected loss-return test, which is the gateway in determining whether an entity is a
vartable interest entity and the key quantitative test for identifying who should
consolidate an entity. The Board is aware that different approaches exist that result in
different conclusions about whether an entity is a variable interest entity and also whether
a reporting entity is the primary beneficiary. Mr. Batavick and Ms. Seidman find it
troubling that entities with the same contractual structures could reach different
conclusions about whether the entity is a variable interest entity and who should
consolidate it. They believe the Board should provide more guidance for calculating
expected losses and expected residual returns so that the new consolidation model will be
applied with a high degree of consistency.

This Interpretation contains numerous changes from the original Interpretation 46 Cland
from the proposed modification that was exposed in October 2003. While they generally
support those changes, Mr. Batavick and Ms. Seidman believe that with an issuance date
in late December 2003, the effective dates of this Interpretation do not give preparers of
financial statements and their auditors a reasonable amount of time to digest the clarified
provisions, analyze the effect on their organizations, implement the effect of any changes,
and subject them to internal and external audit procedures. Given the large number of
securitization vehicles held by institutions engaged in these activities, the nonstandard
nature of their terms, the materiality of the assets and habilities involved, and the
heightened awareness of these transactions in the marketplace, they believe it is as



important to delay the effective date for entities typically thought of as “special-purpose
entities” as it is for other types of entities within the scope of this Interpretation (for
which an additional deferral has been provided). Those Board members believe 1t 1s in
the best interest of the capital markets that reporting entities have additional ime to
implement those accounting changes, especially in complex areas such as structured
finance.

Members of the Financial Accounting Standards Board:

Robert H. Herz, Chairman
George . Batavick

G. Michael Crooch

Gary S. Schieneman
Katherine Schipper

Leslie F. Seidman
Edward W. Trott

Interpretation 46 was adopted by the affirmative votes of six members of the Financial
Accounting Standards Board. Mr. Foster dissented.

Consolidation standards throughout the world, including ARB 51 (Jand Statement 94 (],
are based on control. ARB 51 states, “There 1s a presumption that consolidated
staternents are more meaningful than separate statements and that they are usually
necessary for a fair presentation when one of the companies in the group directly or
indirectly has a controlling financial interest in the other companies.” The objective of
this Interpretation is to assist in determining when one entity controls another entity in
circumstances where control is difficult to discern, because either the structure of the
variable interest entity obviates the need for decisions or control has been disguised. Mr.
Foster does not believe this Interpretation consistently achieves that objective; rather, he
believes that its application will in certain circumstances fail to identify the party that
controls a variable interest entity and, instead, identify as the controlling party a party that
does not control it. That, in turn, has the potential to result in entities not reporting in their
consolidated financial statements assets that they control and liabilities for which they are
obligated and to require different entities to report in their consolidated financial
staternents assets they do not control and liabilities for which they have no responsibility.
He believes that is inappropriate because the FASB’s conceptual framework is clear that
control is an essential characteristic of an asset and an obligation to sacrifice assets is an
essential charactenistic of a hiability. Accordingly, he dissents from issuance of this
Interpretation. :

One concem is the Board’s conclusion that interests in transferred assets held by a
transferor after it transfers assets to a variable interest entity can, in certain
circumstances, be variable interests.in that entity. Mr. Foster believes they are never
variable interests; rather, he believes that a variable interest entity and a transferor of
assets to that entity hold separate and distinct inferests in the assets originaily held by the
transferor. For example, after a transfer of financial assets to a variable interest entity, the



assets held by that entity can be characterized as strips—that 1s, they are contracts to
receive designated cash flows from the transferred assets, often the first cash flows
collected up to a designated amount or percentage of the contracted amount of the
underlying assets. The transferor often holds the remaining interest in the cash flows—
also a strip—and neither the creditors nor beneficial interest holders of the vanable
interest entity have recourse to those cash flows. The asset held by the transferor is not an
tnterest in the vanable interest entity at all; it is simply a separate and distinct interest in
the same assets in which the variable interest entity has interests.

If the Board had concluded that shared interests in assets with a vanable interest entity
were not under any circumstances variable interests in the variable interest entity, Mr.
Foster’s overriding concern—that entities that conirol assets and owe liabilities have the
potential to omit those assets and liabilities from their consolidated financial statements
while other entities have the potential to report in their consolidated financial statements
assets they do not control and liabilities for which they have no responsibility—would
not arise. This Interpretation requires that variable interests held by a transferor of assets
to a vaniable interest entity be considered in determining the primary beneficiary if a
single transferor of assets to a variable interest entity transfers a majority of the assets
held by that variable interest entity or if a transferor of assets to a variable interest entity
has another variable interest in that entity as a whole. As a result, under this
Interpretation, a transferor that transfers a majority of the assets held by a variable
interest entity and retains an interest that will absorb virtually all of the potential losses of
the original assets before they were divided likely would be required to consolidate the
variable interest entity. However, if no party involved with the vanable inferest entity
transters a majority of the variable interest entity’s assets, the interests of the transferors
are not considered in determining the primary beneficiary, In that case, a party other than
a transferor 1s likely to have the majority of the downside risk or upside potential of the
variable interest entity and, thus, be the primary beneficiary. Consequently, two vanable
interest entities with identical structures, terms, and conditions, and that have the same
entity making decisions about their activities may be consolidated by different parties,
each of which has a substantially different relationship with the variable interest entity.
One variable interest entity may be consolidated by a transferor with no decision-making
ability if that transferor originally owned more than half of the assets in which the
variable interest entity now has interests. Another essentially identical entity may be
consolidated by the entity that has decision-making ability and rights and obligations
related to the entity as a whole if no individual transferor holds interests in more than half
of the assets in which the variable interest entity has interests. While Mr. Foster believes
that an interest in assets in which a variable interest entity also has interests is not a
vartable interest, the Board has offered no rationale for ignorng transferors’ variable
interests in determining the primary beneficiary in circumstances in which a single
transferor has not transferred a majority of the assets held by the variable interest entity.
In his view, if the Board believes the interests held by a transferor of assets in which a
variable interest entity also holds interests are variable interests, they should always be
treated as variable interests or the Board should have a compelling rationale for why they
are sometimes variable interests and sometimes not.



Mr. Foster believes that control is a matter of fact—it either exists or it does not—and
that only one party can have control. The factors that result in an entity’s ability to
control a vaniable interest entity do not change simply because a majority of its assets are
associated with assets originally held by a single transferor. Because this Interpretation
requires that factor to have the potential of being determinative as to which party is the
primary beneficiary, Mr. Foster believes its application will sometimes fail to identify the
entity that controls a variable interest entity. More important, in certain circumstances, it
inappropriately requires consolidation of a variable interest entity by an entity that does
not control it. As a result, even if one accepts that a transferor of a majority of the assets
held by a variable interest entity still controls the transferred assets, if that transferor is
determined to be the entity’s primary beneficiary, that transferor will report in its
consolidated financial statements assets and liabilities of the variable interest entity that
result from transactions with other transferors—assets and habilities for which it has no
involvement and obligation to settle, respectively. Mr. Foster believes that is
Inappropriate regardless of the circumstances.

Members of the Financial Accounting Standards Board January 2003:

Robert H. Herz, Chairman
G. Michae! Crooch

John M. Foster

Gary S, Schieneman
Katherine Schipper
Edward W. Trott

John K. Wulif
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Consolidated Financial Statemenis

ARB51

(Prior to FAS160)

Accounting Research Bulletin No: 51
Censolidated Financial S(a;emenfs

{Note: For not-for-profit organizations hud alt
other entities that prepare consolidated finandal
statements prior to the adoptien of FASE State-

- ment No. 160 ‘Noncorntrolling Interests-in Consoli-

dated Financial Statements (effective for fiscal

‘years, and interim periods within those fiscal

years, beginning on or after 12/15/08), para-
praphs 1 though 24 should read as follows:}

Pl}RPGSE ()F CONSOLIDATED
STA'I’EWNTS ’

Thc purposc of consalidated statemeats is 10
prescnt_ ptimarity for the bencﬁt of the shareholders
and creditors of the parent company, the resvlis of op-
erations and the financial position 0f a patent com-
gany and its subsidiaries essentially as ¥ the group
were a single company with onc or more branches or

~divisions. There is 2 presumpiion that consolidated

staternents are more meaningful than separate smte
meats and that they are wsually necessary for-a Fair
presentation when one of the companies in the group
directly or indirectly has a controdling ﬁnanmal inler

. gst in the other cempames

CONSOLIDATION POLICY

2. The usual oondzuon for 3 controlling Arancial in-
terest is ownership of a majority votng interest, and,
therefore, a5 a general rle ownership by one com-
pany, dicectly or indirectl of cver fifty per céntaf ‘thc
outstanding voting shares of another company i a
condition pointing toward consol@anon Howevcr
theve are exceptions- to this geseral’ Tule, A ma;cmty
owned subsidiary shall not be congotidated: if Goritr]
does not cest with thi majority owders(ds, for -

“stihce, if the subsidiary s in legal reorganizition orin

bankiuptcy 'or operales under foreign exchange re-
srictions, copirols, or other governmentally jiriposed
uncertainties so severd that they cast s;gmﬁcam doube
on the pamm ] abzlzty to controt the subsndsary}

3ioall ma;ontyvowncd subsxdjanesr—au oompames

it which a parent has a conorelling financial interest

theough direct or indirect ownership of a majority vo
ing intecest-shall be consolidated except those de-
scribed in the last sentence of paragraph 2.

Y This foomote has bomn delesed, Soc Siatus page.]

4, A differenct in §scal petiods of a parent'and a sub-
sidiaty ‘does not of iiself justify the éxclusion of the
subsidiary from consolidation. bt ondindsily is feasible
for-the subsidiary to.prepare,: for consolidation- pur-

poses, statements for a period which corisponds with

or closely apprdaches the fiscdl pericd of the parent.
However, where the difference is not more than about
three months, it usually is acceptable o use; for con-

"solidation purposes, the subsidiary's statements for its
. fiscal pericd; whien 1h§:§=is;d0nc,-i’t:sogﬂiti0n shionid be

gives: by disclosure or otherwise:to the effect of inter-
vening évenls which reaterally affect the ﬁnancxai
msanon or re:s:zhs of opcrahons

5 Coﬁsalzdamd stammcms should c.‘usclosc the con-

solidation policy which is besng followed. In most

wcases-this can. be made apparent by the headipgs or-

other m.formasxan in the siaternents, But i in ather cases
a focmom s rcqtmtd

CONS()LEDATION PROCEDURE
GENERALLY

6: In the prepamnen of consolidated suu:men!.s tn-
tezcompany balances and transactions should be .
elirinated, This inchudes intercompany opeh account

malances, secudty holdings, sales and purchases, in--
terest, dividends, ere. As consolidated: statements are

based on tli:; assumption:that they represent the finas-
cial.position anit operabug results of a single business
emerprise, such statements should not include gain or

loss of transactions among the companies in the .
‘group: Accordingly, arty. intercompany profit-or loss
" on alsets recnaining withis'the group should be elimi-

rated; the concept usually apptied for this purpose is
gmss pmﬁtorioss (See ah;o parag_xaph 17 )

ELIM]NATION OF !NI*ERCOM?ANY
WVESI'MENIS

7-8. {’Thcss paragmphs have been deleted. See Staw

juspage.]:-

9. Thie datned Su':plfx's or deficit of a pur‘chasaci‘ sub-
sidiary a1 the'date of acquisidon by the parent Shoutd
aot be included in consotidated eamed susplus:

10, When one coinpany purchases two or mare
biocks of stock of another comipany at varicus daes

ARB5}1-3
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L Accoupting: Reseam&rﬁa!{eﬁﬁsi}

"{PriortoFAS160)

and eventually obtains control of the other company,
the date of acquisition {for the. purpose of prepaning

consolidated statements) depends on the circum-

. stances. If rwo of more purchases are roade, over 4 pe-
riod of tirse, the earned surplus of the subsidiary al ac-
fisition should generally; be.determined.dna sep-

-by-step: basis; however, if smal! purchases. are mide
pvera period. of time and then a purchiase. is
‘wtuch results. in contral,. the date of the: latest pur-

,—chase as a.matierof convenience, may, be.considereit

a5 the dau: of-acquisition;!

postacquisition income of prigs, v
each block previously, acquired;, For. Exa.mpic. if
YLy Al intezest was acquired on-Qetober, § 195"1 az;d a
fusther 30% interest WS, acqu;red o Aprl; E‘
would be appmpnate o mcludc in mnsohdawd m-

dated earned surpius in 1958 wi
wibuted eamings of the subsidiary
. months ended Toéeirivtier 3119578

. When a subsidiary is puachdsed dmm‘g ihe year,
there are. alternative ways of dealing:viith: the resulis
of its:operations inithe consolidated: income stae-
thent. Obe method, whict usualfy i preferable; espe
cially where there are. sevirdbdatesiof: acquisiton-of
Blocks of :shares; 4 “to-include the sisbsididry in:the
consclidation-as: though it hadibeenacquirsd:at the-be-
ginning of;the year, aidao deductat the, bousm fthe

consglidated. incoine statement the ipreacquisition ...

~carnings :applicableto. fach block-of stock: Tiis
-métiod presents:results, whish:are mire:indicative of

he curEnt status. of ithe: gmup. rapd facilitates:fonure
:companson wmr subsequem ycars Anglhes wiéthod

of proratinig'incotne is douinchode inthe. conso):dalbd
. statement only the sibsidiary's revenve and expenses

12, {This' paragrapb has been deﬁ:[ed
pageds .t o ‘
13. Sbams of the pamm h&ld by a subsldmry shoﬂid

ot be, weated as ‘outstanding stock iny the consolidated
balzmcc hael. S ;

made -

: 2 Thus:there would gencr-‘
-ally bedneluded in consplidated ineome.for the yeanin | .
which coaualds ;eblaited the, pos(ac@mn‘anqﬂmme-‘
for thal year; and in wnsphdated eamegh; esm:plus #he'
azmbuzable w0,

4. T o o isertdiipasy profi SEHAL S e
E:lnmual;ed in aocmdanac with paragmph 6.is not af-
fected by e existence of a mindrity interest, The

:oomplm;:hml.natmn of-he; amcrcompan.}‘ ;Jroﬁbor :

iry interest in ity ‘Capital o
exct:ss and anylf’ﬁmher losses a;)ph

17. If income taxes have tedn'paid’ on mu:zccmpany

- profits on assets remaining within the group, such

taxes shoutd be deferred or: ﬂm—mtzzmmpany Trofits
obe cb:mnatod in consohdanon should né appmpﬂ

19—?! {'I'hese parag;mphs have

n éelétc&'.' See
Siﬁmsmgc} IRENRY e

o
PR .

HThe smount of intesrest cost capitalined through application of FASB Stawment Na, 38, Capitatizarion af Inizrest Cost in Financial Stotgments
That Inctude Invesonents Accowited for by-the Equity Method, shall not be changed when restating fisancial statesnents of prior periods.
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Consolidated Finaricial Statements

ARB51

(Prior to FAS160)

COMBINED S’EA’I’EMEN’I‘S

22, To justify the preparatmn of consohdated state-
ments, the contolling Financial interest should rebt di-

rectly or indirectly in one of the companies included -

in the congolidation. There.are circumstances, how-
‘ever, where combined financial statements (as distin-
guished from consolidated statements) of conmonly
controfied companies are likely o be more meaning-
ful thar their separate starements, Fag,exatuple, com-
bined fnandial statements would be. usefui where-ope

individual owns a controtling interest ia several cor-
porations which are related in their operations, Com-
‘bined statements would also be used to present the fi-

nancial position and the results of operations of 2

. group of uncoitsolidated subsidiaries. They, might alsq

be used to combine the financial statements’ chom

3paru€:s under comumon Tanagenent.

"33, Whers combmed statbrifents afe prepared for a

group of miaxcd compamt:s such asd g;mup of uReor-

: uionaauan

solidatsd subsidiaries or a group of comrmionty con-

“srolled companies, intercompany transactions and

profits or losses should be efiminated, and if theee are
problems in connection with such mattess as NGy
interests, foreign operatons, different fiscal periods,
or iricome taxes, they shoutd be treated in the same

. manner 2 in consolidated statements.

PARENT-COMPANY “s"m'i*ﬂnm" NTS"

24, Insome dases’ parcm—company stateraents may
‘be needed, iaddition to corisolidatid stateiments, ©

indicate adequately the posmon of bondholdm*s and
other creditors or pnafc khoiders bl ttie parenL
Consolidating states Tich' one’ “cohimn is
used for the parent Corfipany and othier,colufnns for
ga:ucular subsitiaries of’ groups “of gibsidiaties, of-
ton are an B ve médns of pmse rmg me pcrtmcnt :
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Accouniting Research Bulleting

(After FAS160)

[Note: Affer the adpptidn of Staternént 160; for-all entities that prepare consolidated financial statsments
(except for not-for-profit organizations), paragraphs 1 thmgxgh 39 shouid read as follows:]

CONTENTS -

Purpose oilConsohdafed Financial Statements ...
Consolidation POCY. ...v..vverevenriiinins

Conspiidation Procedure Geperally. .o
.-Elumnanon of Intemampany Invcsumnts
Inmme Taxcs Ceme e ey
Sts)ck Dmdeﬁds of Subs:dxanes
‘,Combmed E” u)ancuai Siaiﬁmems
. Parent: Cempany ["manaal Starzmans
Noncunzroumg Interest in 4 Subs;dxary. .-

Namm and Ciasmﬁcauon of the Noncontrolhng mtemst ln the Consohdamé Statement of .

memai Posntlon .......................................................................... . - AT
Atributing Net Income and Comprehanswe lncome to the Parent and the Noncontmlimg :
L 28-31
Changes in a Parent’s 0w1mslup Imnn:st ina Subsxdjary 3234
Deconsolidation of 2 SubSdary . ..o e e e 3537
T R 38-39
Appendix A: Implementation Guidance Al-AT
Appendix B: Glossary ... et et e e Bl

PURPOSE OF CONSOLIDATED _ -
FINANCIAL STATEMENTS

"1, The purpose of conselidated financial suatements
is to preseat, primarily for the benefit of the owners
and creditors of the parent, the resuits of operations
and the financial position of a parent and all its subsid-
taries as if the consolidoted group were a single eco-

nomic entity. There is a presumption that consolidated

financial stateents are more meaningful than sepa-

‘rate financial stateroents and that they are usually nec-
- essary for a fair presentation when one of the entities
* in the conseldated group directly or indirectiy has a

controfling financial merest in the other entities.

CONSOLIDATION POLICY
2 The usual condition for a controlling financial in-

terest is ownership of a majority voting interest, and,
therefore, as a general nue owmership by one entity,

- directly or indirectly, of mare than 50 percent. of the

outstanding voting shares of anather entity is-a condi-

. o pointing toward consolidation. However, there

are exceptions to this general rule. A majority-owsed
entity shall not be consolidated if contro! does not rest

" with the majerity owner (for instance, if the enbity is
in legal reorganization or in babkrupicy or operates
-under foreipn exchange restrictions, controls, or other

governmentally imposed uncertainties so severe thal
they cast significant doubt on the parent's ability to
conteel the entity). .

3. All subsidiaries—that is, al! entdtes in wiich a
parent has a conwolling financial lmercst—mshail be
consolidated ®

4. Adiﬁ'crmwin fiscal periods of a parent and 6.5 .

* sidiary does not justify the exciusion of the subsidiary

from consolidation. It ordinarily is feasibie for the
subsidiary to prepare, for consolidation purposes, fi-
pancial statements for a period tat corresponds with
or closely approaches the fiscal period of the parent

*Mot-for-profit organizatons shall centinue to apply ARB'S5Y as it was befors the amendments made by FASE Swatement Mo, 160, Nonconnrpl.

d Financigl St

ting Inferests in Consolid:

ts, uniik the Board issues snicproative guidance. In addidon, AJCPA Stacment of Posi.

ton 94-3, Reparring of Reluied Enticies by NorforProfit Organizations, aod the 1}5(:?,6\ Audit end Accouning Guide, Health Care Organiza-
rions, dlso provide puidasce on'the spplicagon of consolidation policy by not-for-profit organizatioes.
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However, where-the difference is rot more than about.

three months, it usually is acceptable to yse, for con-
solidation-purposes, the subsidiary’s financial state-
"ments-for-its-Bseal periock when this is done, recogni-
tiosrshould be given by disclosure or otherwise to the
effect of intérvening events that matenially affect the
financial position or results of operations.

5... Consolidated. financial statzments shali disclose
the consolidation pelicy thal is being followed: In
. most cases this can be made apparent by the headings

or othcr information ia the financial statements, but in”

othcr cases a footriote is required.

,I'CGNSOLH)AT!ON PROCEDURE
GENERALLY R

6 Ln the preparation of consolidated ﬁnanc:al State-
“gieats; intercompany balances and transactiofs shal)
be. ehnuna&cd. This includes intercompany open ac-
count’ bajances, security holdings. sales and pir-
chases, mrf:mr, dividends, ete, As consohdated fifiag-
cial statérients dré based on the asgwription that thcy
represent the financial position and cperating. restls
of 2 ssngte wonormc entty, such statements should
‘pain or [63s oif tafisactions among the eq-
'ngolidated group- Acoordzngly, any in-
come Or loss on agsets remammg
lidated § group shatl be ehmmal&d. the
conci:pl ually'appbcd for this purpase’ mgmss pmﬁt
‘ot Eoss (p graph 17) ’

E:LMNA-HQN oF né”imcomm

”

I 3 [These para.graphs have been deleted. See

uzc date. of aoqmsxhun by the pamm_ shaﬂ not‘be in-
clided in consohdawd mtamod cammgs, ]

10, WS,_EM?P'L‘"?%R“:“ deleted."See Status

11 Whea # subsidiar’y i initially consolidated during

Ui Year the conisolidaréd financial statetents shall

inctude the subsxd:ary $ revenues, expenses, gams -

arid Toisses nnly ﬁum ﬁmdan: (he subs:chary s uuuaily
consokdated T

12: PThis paragtaph has been dclewd Sec Stauzs
vage). S

!3 Sbams of rhe param held by a subsxchary shall not.

be aeamd as-outstanding shares in the consolidated

statement of financial position-and, therefore, shail be
elyninated in the congolidated financial statements
and reflected as ireasury shares.

14-15. [These pa.ragmphs have been deleted. See
Status page.]

INCOME TAXES

16 [‘Ehzs paragraph has been dclcteé See Stams

,pagc]

17, If i m{:omc th.as have been pa.ld on lmcmompauy
profits ori-assets remaining within the consolidated
group, those: taxes shall be deferred o the intercorm-

pahy pmﬁzs tp be eliminated in oonsohdauon shatl be
‘ appmpnatcly mduced. ‘

smCK,DNx‘D”ENﬂs-ozrl'suBsmm,s

18. Occasmnaliy substdxanes capitalize rétained
SAmMLDES arising since acguisiton, by rmeans of a stock:
dividend oz otherwise: This does not requise a ransfer
te capital surplus on consclidation, because the re-
falned camings in the consolidated financial state-
memd should reflsct the accurmaated zamings of the
consolidated groupnot distibuted 1o r.he olvners. of o
capalailzed by, the parent. : R

19-21.*[Thase, pa.ragraphs have bd:n dcicted_ Su:

Smws Pasc]

COMB!NED FINAN CU\L STA,‘I'EMEN'IS

shuuld ;gst dmtactly or mdm:clly n.one. of the emmes

A,mckudcd in, thc: Consohdalmn Thcrc are c;.r{:um
: s;a,uccs, ho-wevcr. where cumbmed ﬁnaucml state-

wments (23 distinguished fiom. consolidated Rrancial

staements) of .commonly congrolled comparties are

likely to:be_more meaningful thao their separate fi-

_nancial: satements: Bor example, combiped financial

statements. would be useful where one individual
owns aconrroliing financial interest tn.several epdties
thar age related in theit-operations: Combined finan-
cial staterents might also be used 10 present the f-
nanciaf posifion and the results of operations of wu‘
ties under common management. :

23. Where combined financial statemcms are gﬁ’u‘r’e~
pared for a group:oftefated entities, such as a grovp of

-comrponly, controllad .entities,: intercompany ransac-

tions and profits o« losses shall be eliminated, and
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noncontrolling. interests, foreign operations, different
fiscal periods, or income taxes shall be treated in- the
sarmpe manner as in consolidaied fnancial stalements,

. PARENT-COMPANY FINANCIAL
| STATEMENTS

24. In some cases parcnl-'compaﬁy‘ financial state-
ments may be needed, in addition © consolidated -

nancial statements; wrindicate adequa!cly the. ;)osman -
of bondhalders and other creditors ‘or preferred share-.

holders of the parent. Consolidating, financial staie-
ments; in which one column is tised for the parent and
other coliermms for particular sabsidiaries or groeps of
subsidiaries, often are an efféctive toeans of present-
ing thepertinént informatiod. Howeve, consolidated
financial statements are the genéral-purgose’ irtdnicial
statements of a parent having one or more subsid
iaries; thus, parent-company financial slaiemcms
are not a valid substinite for consahdated financial
statements.

NONCONTROLL!NG INTERES"T IN
A SUBSD)IARY -

* Nature and Classuﬁcaﬂon of lhe Nonoontmikmg
Interest in-the Consolidated Statement.of - -
Financial Pogition B

25, A uoncommﬂmg anterest is the pomon ot’ equity
{net assets) in a subsidiary 5101 atiribwtable, diggaly.or
indirectly, 10 a parent. A nonconwoliing interest is
sometimes caled a minority interest. For example,
80 percent Bi'A subsidialy's Gwietship (equity) ibeer-
ests are held by the subsidiary’s parent, and 20 percent
ofa subsad:ary (4 ovme:tshlp mlercsts are held by other
owriers, The' ownerslnp interestsini the: subsidra:y that
. 4t held by owners olher thas the parent is 3 nancon-
-trolimg interest. The nonccmmllmg tiiterest i S ‘st

sidiary is part of :h; eqm!}{ ofthe consgbdalexi group.

26. The noncontrolling nterest shali'Be réported
the consolidated statbrment of financial position within
" equity, separately from- the parent'siequity. That
‘amount shall becleardy identified and ebeled, for ex-
ample, as nongontrolling interest -ini"subsididriés

: (_pamgmph ‘A3). An entity.with noncontroliing inter- -

ests iy more than one subsidiary may present those
imerests. in apgregate’in the- wnsoizda:cd ﬁnancaal
STAlEEneNS. .

27. Only afinancial instrement issued by-a subsid-
iary-that is classified as equity i the subsidiary’s fi-
nancial seatements can be a noncontrolling interest in
the consolidated: financial statements. A financial in-

. Income to the Parent. and the Nonconm)!lmg

strament issued by a subsidiary that is-claséified-as a
liability in the subsidiary’s-financial statements based
on the guidance in other standardsisnot a; noncontrol-
ling interest'because it is not.an. ownérship: ugte.m;(,
Exasnples of other standards that-provide guidance for
ctassd‘ymg a ﬁnanmai msmxmem 1ssued by &. s'ubmé~

a. FASE Staternent No. 130; Aécotinting for Certain
Financial-Instruments with Characreruncs of
. both Lighilities.and Eqwty IR
b FASB-Staff. Positibn ' FAS 150 ‘Fﬁetnve
Date, Disclosures, and Trarisition: for'Mandato-
rily Redeemable Financialfnstruments of Certain

Nonpublic i}mu&s mzd »Cfertam Mmzdamncly Re-

deemable Nancanrmllmg Inremsrs
Statement No. 150
¢, SEC Accoumwg Sexries ReleaseNo, 268, Presey-
" tatton in Financial, Statemerits of "Rq?deenubie
Preferred. Srocks " i

Aﬂnbulwg Net lncome an(i Compmimrmve

‘ umpaon that consolidated ﬁ.ﬁan st DS
sent the financial position and’ opcratmg Tesults of 2
single economic entity, The elimination of the inter-
company-incomie or.Joss Ty be alloédied befivech
the parent and noncontrotling interdsts, ™t P

29. Revenues, expenes, gains, Jossds, nel‘mcomc or
loss, and other comprehensive incomé-$hall Be 76-

" poried in the consohda.u:d financial sialemems at [hi:

consohdawd ambumits; w!uclr mc}udﬁ the s
tributable W the dwners of lhe pa:t:nt ant:l lhe norlwn-
trolling interést. "

30. Net incéme oF 108 and Conymzkzmrve mcomeor
Toss; as desaribed in paragraph 10 of FASB Statement
No..130,.Reporting Gompreheresive, Incore, .shall be

" atributed to the parent and the noncontmliing interest

31 L;osscs annbulabie io the parent and the | noncon—
wrolling interest ina SUbSIdJal’y may exceed their i ifiter-
ests in the subsidiary's equity. The excess, and any
further losses aributable 10 the parent and the nog-
controiling interest, shall e attributed to those inter-
ests, That is, the noncoptrolling interest shalf continue
10 be amribted its share of losses even if that attribu.

“fion results in a deficit nonconmolling interest balance,
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Changes in a2 Parent’s Orwaership Interest in
a Subsidiary : .

iz A parent 5 ownershlp inwrcsi ina subsu:l:a.ry '
might change while the pamus retalns lt; controliing.

financial interest in the subsidiary. For example & par-
ent’s ownership interest in a subsidiary might change
if (a).the parent purchases additional ownership intee-

ests in its subsidiary, (b) the pasent sells some of:its

. owmership i interests in its subszdm[y (c) the; su%xszdxary
" reacquires some of its ownership interests, or (d) the
subsidiary i issues wdmonai owncrslup mmn’.sts ‘

33 Changes i 4 pareiit's owm:rs%up interest-while

the parent réfaing iis coptroliig fifiscial ihterest in ity
subsidiary $hall b accounted for asequity Hansac.

Hons (mves%me:n(s by awners and distebidtions 10
owners acting in their capacisy Ay oWncEs). ’{'hercforc.

f10 gairi ot foss shall be rccognwcd in consohdan:d net

-incomé or comprehcnswc income: The carrying

asmolnt of the, noacontroliing interest shalt Be "ad- -
Justed to-reflect the; change in its owneiship interest in”

the subsidiary. Asy différence between (he fairivalue
of the consideration‘réceivéd of pa.ld ‘and thie. dmount
by which the nonconrotling i imerestis ad_]ustexi shall
be zecogmzed in e:qmty annbmable w0 me parent

Examplc 1
Substdrary A hss 10 000 sharss of comEnon stock
. outstanding, all f whiclizare ovmed by its pareat,
. ABC Co:'The camying amount-of Subsidiary A's
" equity. is: $200,600. - ABC Co: sells 2,000 of its
shares in Subsididry A to an uarelated entity for
$50,000 in cash, reducing s ownership titerest
from: HK) percentito 80 péscent. That transaction is
accousted for by recognizing a noaconmelling in-
. terest-in the:ameunt-of $40,000 ($200.000 x 20

percear); The $10,000 excess: of jhe cash received .

($50,000) ‘over the a.d_;ustmcm"'{o the: carrying
arount of the.nonéonirolling interest ($40,000) is
tecognized as an-bierease in.additional paid-in
capital atfributable 16 ABC Co.: . '
Emmple 2

© Subsidiary A Tas E{} 000 shares of comrnozz s:ot_k
outstanding. Of those shares, 9,000 are owned by
ils pareat; ABC- Co., and 1,000 are owned by
other shareholders (3 noneonwoliing interest in
SubsiciaryA). The cartying amousat of Subsidiary
A's equity 5:$306,000. Of thar amount, $270,000
is attributable fo ABC-Co; and $30,00074s 2-non-

* controtlisig intertst v Subsidiary A Sitbsidiary A
issues 2,000 previcusly unissued shares 1o  third
party for $120000 iri ‘cash; reducing ABC Co.'s

ownership integest in 'Su,bsidi:ﬁ'y A fom 90 per-
cent' 10 75 percent (9,000, shares owned by ABC
Co. + 12,000 Lssued shares)

Even lhough the perceﬂtage of: ABC Co $
ownership iiterest in Subsidiary A is reduced
when Subsidiary A issues shares to the third party,

" ABC Co.s investment i Subsidiary. A increases
0 $315.000, calculated as 75 percent. of-Subsid-
iary A's equity of $420,000-($300,000 +
$£20,000). Therefore, ABC,Co. recognizes a
$45,000 increase in its investment in Subsidiary A
($315.000 ~ 3279,000). and a corresponding in-
crease- in:its additional -paid-imr capital (that is,
the additional, paid:in.capitat. atteibutable o

_ ABCCo.). In addition, the noncontrolling | mtzrcst :

_ is'increased 10 $HOS.000, caloufamd as 23 pcrcem

" of $420(}00 T ‘

I A changc na parem s ownerslup mtcn:sa m:ghb
oecur in a subsidiary that has accussulated other com-
prehensive income.-Ef that is the case, the carying
amount.of acemulated other compiehensive income
shall be adjusttd to refiect the change, in the owiler-
ship interest in the subsidiary theough a comaqundmg
charge or credit to eqmty mmbulable o :hc parenL

Ex.amplc 3 . :
Subsadw:y A has 19, 000 sha.res_ of common stock’

Subsndlary ; ! can"ying amount “of the non-
. conrolling wnterest § which incledes
34,000 of accumutamd othe compst:henswe in-
come. ABC Co. pays 530 {)0() intash i purchase
1,000 shares held by the roncont:otling share-
‘tiokders (50 percentof the noncontrolling intecest),
ncreasing s ownzrsth interest-from B0 percent
to H) percent. That {raasacuon is recognized by
Tectucing the carrying amoudt of the nonsontiol-
“Hing interest by $24.006 (348,000 x 50 perceat).
_+'Fhé $6,000.cxcess of the cash paid ($30,000) aver
- the adjustment to:the carfying amnount of the non-
controlling interest ($24,600) 45 recognized as a
decrease uvaddifional paid-in capital aiributable
10 ABC:Co. In.addition, ABC Co.'s share of acca-
mutated ather comprehensive income is ncreased
by $2.000 {34,000 x 50 pemem) rhmugh a core-
spofsdmg decredse in addauonal pmd—m ca;:utal at-
_mbumblc IDABC CO '

DECONSOLIDATION Oi"‘ A SUBS!DIARY

35. A parent shall deconsolidate 4 subsidiary as of the
dale the parent cBases 1o have a confroilirg financial
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interest in tie Subsidiary, Examples of cvents-that re-
sult ire deconsolidation of a subsidiary are:

"2 Aparent selis all or part of its ownership interest
- in its sobsidiary, and as a result, the pareiit no
. loeger has a contmllmg financial lmeresa i the
- - subsidiary.
b The expiration of a cunsractu.a.l ag@emcm that
© gave controt of the subsidiary to the parent. -
t. The subsidiary.issues shaces, which reduces the

. ‘parent’s vwnership interést i the: subsidiaiy so.

- thatthe parent- o longer has a commlhng finan-
" ¢lal interest in the subsididry.

. dl The substdxary becomes-subject to the c@ntxol of a

-govcmmcnl, court, adn'unmuator o regulator

36 )Lf a pamm dwonsohdaics a submdsary ﬁuuug,h a

nonmcaprucal ransfer to owners, such as-a spmeff

the accounting guidance in APB Opuuon No. 29, Ac-
- counting. for Nonmonetary Transactions; applies.

Otherwise, ia parent shail account for the.deconsolida-

tion of a subsidiary by recognizing a gain erlods in

netincome atributable o the parent; mcasumd as-the
‘ dxﬁ’emnce, betwe:en

a Thr: aggmgam of: .
' (1) The fair value of any Cons:cicrancn roc.cwed
(2) The fawr value of any retained noncontiolliag
investrment in the former subsidiary at the
o date the subS\dJa:y is deconsolidated
*(3)" The carying ainount df any soncontrolling
T interestin the formcr Sl]bS[C]laf)f (including
. any '#eunnulated other comprehcnswe n-
" corne atiributable to the noncontroilmg inter-

"est)almedam the subsxd:ary :sdemnsnhdamc! ‘

b, _The carrying arhiount of ihe former subSJd.lary s
i assats zmd habﬁmes

’ 37 A parent may cease tohave a- eemmmng finan-
cial intérest in 2 subsidiary through two ormore ar-
ranpements {transactions). Circumsianoes sometimes
indicate that the muitiple arangements should be ac-
counted for as a single ransaction: by determining
whether 10 -account for the arrangemenils 45 2 single

" transaction, a parent shall consider all of the terms and
conditions of the arrangements and their economic ef-
fetis. One or more of the following fnay wndicate that

_ the parent should aceount for the multiple:arrange-

ments as a single transaction!

a 'Ihey e cntz:red into at the same time or in con-
templation of one another,

b. They form a-single transaction desigg)ed 1o
‘achieve an overall comsmercjal effect

¢ Thé ocolrmence of orie arrangernent is depenci~
‘ent, on the occurrence of at least one other
arcangement.

d. Oné wrangerhent ‘considered off ity dwh i mot
ccaﬂomiéa]ly justificd, but they are econérieally
Jusuﬁad when considered together, An example-is

_wheénong dxsp(Jsai is phiced’ bdlow‘rnmkel, coni-
'7'pensa£cd for by & subsequent d: p at pnced
'abovema.r*kcL ERERRA :

DISCLOSU'RESV :
38 A parem wnh brie m- more less than—whoily-

C.ocial sz.atemei:ts. the amounts of congolidated et
- Ji income;and, consolidated, comprehensive income
g the.related: amounts of each atpritwitable.
- .the, parentjand, the noncommlhng mte;cst (para
graphs Ad.and AJ),
b. -Either in’ thenoles or on tht: fact: of mcconsoiz-
dated income. statement, amounts attxibuable.to -
the pasent for the following, i reported in the gon-
' sotidated financial stateménts (paragraph Ad):
. (1) . fstome from continging opgrations. ¢
. (2) Discontinved operanions
FE) Extraordmary itens, -

c. Enﬁlcr in.the. mnso!sdamé starsmem of cbangas in

equity, if presented, orin the notes 1o consolidated
financial statemenis, a reconciliation at.the begia-
ning and the ead of the petiod of the carrying
--arnount.of totaf equity (net.assets), equity (et as-
selsyatributable 10-the paréit, and cuity (net ag-
" sels) anribufable 1o the-noncontrolling fnterest,
- -That rcconcxilatmn shall sepa:awly d:sclose
(paragraphi AGY:.
{3} -Netincome- .
(2} Transattions-with ownérs a{:nng in Lhcr.f ca-,
pacity-as owners, showing separately conti-
- buticns from.and distributicas 10 owners |,
{3) Bach: componem of ‘other comprehens:ve
<L intome. v
d. i potes (o the consohdated financial statemenis, a
separate. schedule that shows the effetts of any
changes in a parent’s ownersmp interedt in a'sub-
sidiary on the eqaity atmbutable to the parent
{paragraph AT).
39 Ha submdlary is dmﬂnsohdaled. the parent sbaH
disclose:

a. The a.moum of any, gam or Joss mcogmzzd i ac-

. . cordance with paragraph 36 :

b.-The portfon of any gain or loss refated R0} thc re-
‘measurement of any retained investmont in the
former subsidiary o its fais value .

¢. The caption in.the. inceme staternent inwhich the
-gain or Toss is recognized uniess separately pre-
sented on the face of.the income statement. -
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Consdlidated Financial Staterments

- The: staterirent entied, “Consolidatéd Financial
Statements' was unanimously adopted by the rwenty-
one members of the comminee, of whom rilne, Messrs.

Bedford, Dunn, Gragse, Groham, Halvorson, Hoyler,
" Kent, Powell, ond Wernty, assented with qualification.

Mi. Bedford objects to the provnsmn v para-
graph 2 that ownership’af ‘over-fifty per cent of the
autstanding voting stock is the general rule goveming

" consolidation policy. "He believes the over fifty per-
‘ceng ownership requiremesnt is at best ondy ‘one ofsev-
cral criteria twdﬁncmg the existence of 2 consolidated

enuty W
Messxs (}faas«&and Hoyicr do not agrw wuh thc

smtemcnt mads, in the last_sentence. of paragraph 8,
. M, Gragse believes there are cases,in which ﬂlccmd—
- iling of 2 cap;tal surplus account with the, ‘excess
crediE” will resull in-a more approprialke pn:segeanon
of consolidated operations and financial position, par-
deulardy in (but not Lmited 10) situations where the
acquisition of control of the subsidiary has been ac-
complishied over an extended pesiod of thme or where
there are acquisitions of minority interest at a date

considerably after obtaining control, Mr. Hoyle s of
the opmioa that there Have beenyand probably wili bey::

circurpstances under. which credits W capital surply
of the excesses mfermd o i, this paragraph wrll Be
appropriate,

Messrs. Halvorsof and Weriitz ob;fx:t 10 the mia—"
tive emphasts given:tef the reoommendations in parg. =
graph 10, Wwhich they believe should be reversed.

They believe that the date 6f the pirchase which e

sults in control. shoulc:l _generally. be considered to be

the date of aoqmsmon however, if a imited number
of puechases are made over 3 period of time pugsuant
to a plan o program which culminaies in control, they

agree tfat the camed surplus of the subsidiary at ac-. -

quisition may be determained on 2 step-by-step basis,
M. Halvorson disagrees with tig recomsmendation

in paragraph 18. In hxs view, the usual subsidiary is a,

closely held oarpomucn, and consequently is voder
o pressure to declare siock dividends and is under do
-compuision 1o follow the “fair value” method of ac:
counting for them if it does. I it does capitalize
eamed surplus by means of a stock dividend or other-
wise, particularly “otherwise,” he feels that it must
have been done with a purpose relating 1o its financial
position; at the direction of, and with the acquiescence
of, the parent company, and that the capitalization
should carry through into the consoiidated surplus ac-
counts. If the subsidiacy is one in which there is a:pub-
licly heid minority interest, and 2 stock dividend is Is-

ARB51

sued and accounted for on a fair-value basis in-ihe
[manner Gf an mdepcndem publicly owned corpora:
o, the awounnng for cacned surplus in respect of
the majority interest would be the sarne as that for the

- rainonty- oterest, and-agaia he believes that the capi-

talization should fotlow through irito the. consolidated

“surplus accounts, M, Powell also disagrees with the

etncluston- expressed-in(his. paragraph. He believes
thay if a'parent causes:a subsidiary: to-freeze a-part or -

*-dlb-of istearned: surphus. through the payment of 2

-stoek dmdcné ‘or othefwise, thus making such sur-

“plus unzvailable for orduzary dividends, il should fol-

tow-a-gimilar Brocedurs:on consolidation. -
Mr. Kent believes the eonsolidation paticy sa:uon

' :.15 deficient since: lt Fails tor restrict the mcrcasmg prac-
i Subsidiacies in conseli-

tin further ifcreasing sich
practice as-a consequence of the preference expressed
in paragraph 19 for the inclusion of the equity in earn-
ings:of; unwnsehdawd subisidiaries in.censolidated
statements. ¥ is bis belief that in the usual situation a

“full sonsotidation. policy:as-iroplied in paragraph lis

geneml.iy preferable, wpplcmensbd by such summa-
ized ﬁnancmi m{omauomin foomotcs or othcrw:se

Bl icthod in paragraph 1Y shionld bt recognized
as'the. on!y acceptable méthed ¢F dealingwith sncon-
solxda.led -subsidiaries in, ccn;ohdated statemenls and .

consohdamd subs:dmnes ;u cost, and ‘takes up as in-
come only the dividends moewe;d, shioutd be discon-
tnued as rapidly as is practicable, They feel that the
“preferable” method ¢onforms to the purpose of cone
solidated Stafements as ‘st forfh in pamgraph 1—t0

. preseat the resuits of opesations and the fnancial po-

sfion cssenuaijy as if the group were a single com-
pany, dnd that its unifermn adopnor: would increase the

: campamblhty of the financial statements of different
-corapanies, and would avoid-the posmbihty of ma-

mpulanon of repcm:ad consolidated eamnings (rough

. the contvol of dividends mcewed by the parent,

Mz Dunn bebieves that paragmph 20 should re-
quire the elimination of intercompany gain on sales to
unconsolidated subsidiaries if the failure ro-do so’
would have a matesial effect on the reported consoli-
dated income, regardiess of whether the gain on'inter- .
company sales exceeds the uarecorded equity in

‘ undxstnbuted carnings of the unconsolxdated

submdmne,s

ARBETAT
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} Accbwumg Resecm:k Breltetiris: nzpresem !he on-
sidered .opinigh of ot least fivo=tHifils'of the whembers
of the.committed-on accounting: frovedure, redched
or @ forinbl vor: afterexaritindtion gftieifubject mar-
ter by the committed;=1the wechnical .s‘ervtces'depart-

"-;-ment, andithe difecior of resebroh: Except-iicasesin

which. formal. adopiion by the Institite. nienibetship

-hidsibieer: asked and sécured:ithe alithority.ofithe: bu{ '

,.larms rests upon tke general accep!ab:my Bfc pmu)ns

items wfuch are.,,

sﬂccoumiﬂgﬂéseér,ch:Bullerins:

“the pcédunting for ransactions arising prior to the

publication: of the:dpinions:. However, the-commitiee
does; not-wiskto. discourdge the. révision of past ac-
coiints it individualiease if Bie docouniant:thinks i
desirabléin the tircliisiances: Opinions of the com-
mifige: shauld be copsidered, a.g applicable only 1o
gnal and gruﬁcm?t i the relp- '

3 dris recognized.dlso.that ary. gmeml ndes may be

subjeét to exception; itis felt mpavever, that the burden
- of jusifving departure from aceepred pmcedummm
b dssiarich: by thiosé v addp‘t othr reainent, Ex-

cept whm theve w'a-specnﬁc srarenm o a dg‘femm
Erténi-bry Ihe C'Ef’bwnxﬂee, ‘iis opzmorzs dnd Fedondrien- .
3butsr.rzess mrerpme.s

: "WcldonPowclb ‘

Wi]]tam] voR Mmdcn
. EdwardB, Wlicox B ;'

Df}éc{or ofRésearch ™ !
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Consolidated-Financigl Statements ‘ ARBS51
(ARSI FAS160) :

MNote: After the adoptioﬁ of Staternent 160 (effective for fiscal years, and interiim périods within those
fiscal years, beginning on or after 12/15/08) {or ali éntities that prepare consolidated financial staternents
(exoept fornot-for proﬁt orgammtwns}, App-endxx A (paragmphs ALl thmugjl AT) isadded as follows:]

Can

Appeudlx A
IMPLEMENTATION GUIDANCE
CONTENTS
Paragraph

‘Con,sohdamd Stalemem of ‘Fﬂlﬂ.‘l'.lcl"cli Posmon
- Consolidated Swmmeut of ] Inccme S S
Consolida iof Co i

HVIPLEMENIATION GUIDANCE : "omstandmg afid pajé dividedids ‘of $30,000 each
year o those compiton shares. ABC-Co. has nd

{ntmducnon - potentially dilutive shares, -

‘A1, This appcnaig disc';'lg‘ s ohnorali £ d. Submdiaz"y Ahas 10,000 shares of common stuck

and pmwdcs gxm‘np!es 5 ”goutstandmg and does not pay dw:demis :

Assumpﬁom{o 20X1 . :5‘.,fl

trolling furerests "Consoftdm‘ed mecraf Srare

ments. The exampl&c do not addzess all; poss:blc situa- e ABC Co, owns all iOGOO shanas i Subs: A

tions or app].:catxons of this ARB.
1 W, forl}wenmyear
Mtsteations of e’ Preseutation: i’ chfosurc TR 00 Twe .30, 20X
Reqummts for & Paredt with Oné or Mone ) : 000 and Clastifies - .
Less-Than- Whoi]y-Owned Submd:gm:s . - those securities as avaﬂablq for, c On Dc:cc:x:uw .

[rer

bcr 31, 20}(1 the carrymg amoum ‘of ﬁ:e

A2, The cxamples&u’c bascd Gll the followmg
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ARB51- Accountfng Research Bulletins.
' ‘ ' [(Aftér. FAS160).

Asstmptxms for ZOXZ

ia @n Japtay: l 2€}X:2, ABGCG sélls 2, EDOOQf 1tssharm: in Su{md‘;az-y Atdan w).rela!ed enmy for $50 000 in
cash, reducing its ownership interest frem 100 parcent to 80 percent. Iosmediately before the sale Subszd-

1ary As cuity was as- follows
s Subsidiary &
Comsion stock - ‘ $ 25,000
Paid-in capiia! . 50,000
. Retained catnings 125,000
Aocwnutated ather comprehenswc ingome 3,000
Totaj qqmty . . : $ 205,600

we (3) Additionil pmd i’ capital ambuwble o ABC Co is also ncredsed by 1,000, which n:prescnts Lhc
* - earrying amouni of Subsidiary A's accumulatéd other comp:ehcnmva income related to the ownership
tf:n:st {$5,000 % 20 pescent = $1 000) Accumulated othercompre-

mtaresi soid tothe ﬁonoonuoiimg in
ibutal

< 7._‘ L . 50,000
Hsive hlceg,’iié (ABC Coj U000

e 41,400
10,080

The purchase of shares from the rzcm(xmublﬁng sha:eholdats is au.oun!e.ci for as an equity U‘dnsar:aon in
the consolidated financial statergents, as follows:
. (1) The noncomm].hng mrercsz balancc is reduced by $24 600 ($48 500 x 30 percent intzrest acquired by
. ABCCo).
(2} Additionat paid-in capital ofABC Co 15 decreased by $6 000 caleulaled as the diference between the
cash paid ($30,000) and the adjustment 1o the carrying amount of the noncontrolling interest
N ($24 000y
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Consolidated Finaricial Statemeénts ‘ ARBS1
(Aftér FAS160)

{3) Additional paxd—m capital of ABC Co. is also decreased by $2:000; which: represents the Carying
amount of Subsidiary A's accemulated other comprmhemswe income retated 10 the ownership interest
" purchased: from the noncontrolling shareholdsrs:(34,000 % 50 percent = $2,000). Aﬁcuma}amd com-
s pmheuswe'mcomembutabie to ABE Couis inereased by a cx)mspondmg amount. ., .
(4) The joumal entry to record thal pumhase of Subsxdlary A's shares from the nﬂncealml!mg shamhﬂici~
ers is as follows:

Noncontroliing, i:itérest e R 24 OGO

Additional paid-in capital (ABGiCo)-% s . .8 ODO .
Accumulatcé oihar comprcheasxve moome (ABC Cc ). " 2,000

CCash 0 o o

lc For the year ;:ndcd Dccembe: 31 201(3 the amownt of S‘ubstdxmy Als, ncl mcome-mc ded in the consoli-
dated ﬁna.ncml statf:mcnts lS 515,000,

ax
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ARBS51 Accounnng Research Bulletins.
. (After FAS'FBU)

Comohdatad Statement of Fiénancial Po.m‘wrz o

A3 ‘This consohdawd statement of ﬁnancml position: 11]ustmms the requszemm: i pa:agzaph 26 that ABC Co.
present the ﬂoncomrollmg ifterest in the consolidater statemént.of ﬁnaxmal pmmm thhm cqmty, but sepa-

rately from the. parent’s equity. S R st
ABC Co.
. »Cansnhdated Staternent of Fmancm.l Pos:twll.
' As of December 31
. Y aexs 202
Assets: . , ‘ co
Cash - _ 5 5000 ’$_ 475000
ACSOURG tevable T - g 125,000 Cifosdon ¢
Available-for-sale securities Yyasoep C U iZbeR
Plant and equipment - C 220,000 235000
Total assets o £.1.040.000 % 940000
Liabilities: - . ’
Total liabilities § 555000 3 459000
Equity:
~ ABC Co. shareholders’ equity: - -
Common stock, $1 par 200,000 200,000
Paid-in capital ‘ : 42,600 . 50000
Retained eamings 194,500 - 167,000
Accumulnted other comprehensive income 22,500 16,000
Total ABC Co. sharehobders' equity 459000 .. 433,000
Noncontrolling interest 26000 . 48000
Total equity 485,600 - 481,000
Total jsabliiﬁes and equity ¥ 1.040.000 3. 940.000
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Consolidated Financial Statements ARB5-1
{After FAS150) '

Consolidated Statement of Incoms A e

Ad. This consolidated statement of income illustrates the requiremens in paragraph 38(a) that the, ametnts.of
consolidated net incorrie and, the net income atiributable. to-ABC. Co, and-the noncontoliing interest. be pre-
sented separately on the face of the consolidated incoe statesneat. [t also illuserates the reguiterent in para-
graph 38(b) that the amounts of incorme From continging vperations and discontinyed Opczamnsasmbuiahie 0
ABC Co. should be disclosed.

‘-‘A'Bl(l?.(:a_‘. Y o
Consolidated Staterent of Tncome
Year Ended Deceraber 31 © -

20X3. 20%2 o, 20%1-
Revenues - o L 5305000 § 340, ooa 5 320000
Bxpenses - S R (330,006) (305 ooo) . (270,000),
. Income fom commumg opcrar:ous before tax §5.800. . S5.000° "7 '50,900.
“liichme fax experise - . ©(26,000) (22,000} - (20,000)
Tncome from conuamug operanoas. netofdex | ‘ . 39,000 33,000 ., 30,000
Discontiaued opcratlons, net ofcax o : P T - D
Netificome - SRE CTTTaeo00. T 26000 30,000
Less: Net income atiribetable to the noncontrolling iqxcn;;t : 7(1‘560) (4‘900): ;
Met incorne attributable to ABC Co.. CTS 37500 SoUEL000 - % 30,000

Earmngs per sbsrem—whaslc and dituted:
Income from contimuing operations attriburable to ABC Co.

common shiareholders | £ .019. § - G148 0.i5
Discontinued opcmt;ons attributable to ABC Cc cormaon ‘ ‘ - )
. shmehoiders - . - - {0.63) o "
Net income aﬂnhutable o ABC Co, comirion sharehelders "™ $o019 % il 3 0.15
Weighted-average shares outstanding, basic and dflvied 200,000 200600 200,060

Amounts attributable to ABC Co. common shareholders:

Income from coutinuing operations, net of tax 5. .37,'590 C§ 27600 - F 30,000
Discontinued operations, net of tax - (5.600) . -
. Net incomic : o - $ 37,500 5 22,000 § 30,000
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ARB51 . Accouhting: F?esearch Buﬂeﬂns '
‘ (Aftér' FAS’?GO)

ConsolidaledSﬁatémemafCantprehénsive Income o et e

‘AS:. Thisstaiement of consohdamd corfwﬂehenswe g sﬂusttafcs e rtqunemems inpiragraph 38 () thit
the: dmountsrof consolidated comipiehensive icoriie: a:ﬁd'mmprehmswe Tricofne anributable (0 ARG (o, and
the nencontrotiing interestbe prescnmd s.cparataly orithe fackof the torsolidated staterment i Whick-eomipre-
'hcnswc mcomc‘lsfprescnm B ; e e e

A.BC Co.
Statemn: of Consolidnttd Comprebeush'e income
.. Xger Ended Deg "

3 20 0%

5 4 eVAL
I_Nat.ih‘c'om:,-_ S., 39,6(:}0 ’

- e 5000

" iGoprebensive ficome 1ributiBlENo the noucontralling fnwrest ¥
_Comprehensive iigme atributable to ABC Co. '

ARB51-18
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O2—-isgdy

C‘ortsoi:'dated Sratemen.‘ of Changes in Equixy

" A8, This consolidated statement of changes in £QUITY | Hlustrates the requirgments in. paragraph 38(e) [hal ABCCo, present a reconciliation at mc begmmng and theend of

the period of the carrying amount of totalequity, equity attributable to ABC Co., and equity attributableé to the; nonoonn'oihzzg interest. It a.!sc) ﬂlustraws that bacausc the
mnconcmlhng interest is part of the‘equity of the consolidated g;reup, itis prcsentexd in the statement of changas in equ:ty S .

Begmnzng balance -
Purchase ofsubsldm—y shnres from noncontrolilag
intzrest
Comprchmswc !.ncamc
Nel income {loss) - -
Other Lomprehcnswe income {loss); net of!mi

Unrealized grins on securities
Cther corhprehensive Incéme {10s3) .- -
Comprehensive income
Dividends paid R common stock
- Ending balance

C ABC.Co. - '
Con:mltdn%ed Staterment of Changes in Equity '
‘Year Ended Decembcr 31,2053

. MCCn Sharcha!é;n ’ o

- Acc(xmuln:ed
. . . Other. . )
T .. Comprekensive  Retained 'mprehenslve " Common. . Pald-in Noncontrelilng
. Tetat Income Earnjngs Incomiy.. - Steck © - Caplea): © Anmterest
s 81000 3. S5 ienape s 16,000 3 200000 5 50,000 $ © 38,000
"{36,000% i - 2,000 - (3,008) o (24,000)
9000 L 39,000 31,500 _ " 1,500
5000 L 5000 © 4500 S < s00 -
5.000 L5000 o L '
4000 §__. 440 . CEee P )
- (10,000) N geoewy it L . IR
B 4R5.000 L S AO4S00 22500 § 20000075 . 42000~ E. - 26000

o (09LSV BYY) ‘
sunsing yaspessy buyunoaay

LSEHY




LB LGEEY.

Beginning balance
Sale of subsidiary shates 10 noncoawoliing interest
Cormprehensive income: .

Nat income (loss) B

Qthar comprehensive incoree, net of

Unrealized gains on securities

Other ccmprchensi'vg income
Comprchémsive insome
Dividends paid on common stock

Ending balance

ABC Ce,”
Consolidated Statement-of Changes In Equity

Yesr Knded Decernber 31,20X2

ABC Co, Sharehsiders

Accumuinted
o . Other :
‘ Comprehiensive ™ Refained ‘Coseprebensive Comuion Pald-in Noncgnl‘;ﬁlling
Total Income Esrnlogs ingome . - Stock Capitaj - Iptevest

£ A00000 § Ta 8 - 1550007 5 5000 5 206000 £ . 40,000 S .
50,000 o . (1,000} 10,006 41,000~
o 26,000 26,000 - 522,000 § 4,000
15,000 15,000, 12,000 - 3,000
15,000, 15,000 T
31,0007 § . 41,000 - : B .
(10,0001 {10,000} - e -
e E2000 S GGG § 200008 GS 0000 & ARD0D

{0915V J21v)
SILBLIBIAS |RIUEUL] PAIEPHOSUOD

158HY
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ARB51 - 'Acocaun'tiﬁgﬂeséém&‘B.f;ﬂfetfhs"t‘ _

Additional ‘Disclomre Ifa Parent's Ownersh:b‘ !}atergst in a Subsfdfmy.,ciuinlges dm"ing .rhe Period

A7 This schiedule ilustrates the requirements i, paragrapb 38{d)that ABC Co, preseni i notes lo the.consoli-
dated fipancial stalements a separate schiedule that shows the effects of chapges in ABCICE's ownership inler-
esin its subsidiary on ABC Co.'s-equity. This schedule i§: only required if the.parent s'gwmth inerestina
subsidiary changes in any pf:nods presented in the consolidated finascial statements.

ABC Cn ) ‘
Meotes 1o Consolidated Flnaucisl Stntzmenes
Net Tncore Attﬁbntable tn ABC Co. and
T rausfers {10) from the Nonconm}tlmg Interest
Year Ended. December L

G, s
The purpose of this schea’u!e is 1o disclose the effects of changex in ABC Co.’s owr:er tip interest in it

subs;dzary on ABC Cé 5 eqwty - _‘: ‘ I
: Lo aeE aexz L 0%1

et income amibuuabhlm ABC C§
‘Transfers {10} from the noncontrétling \ntcre:sz
Increase in ABC Co.’s paid-in capital for sale on,OGG
Subsidiary A common sharces

_Decrease in ABC Co.’s paid-in capitai or purchase of ! QU
Substdiary A common shates . |

30,000

$._ 37,500 © §_.92,000

(B.000) -

Net Gansfers {10} from noncon.uoiling interest - {8,000
. Change from net income attributable 10 ABCCo, and - . R
tansfers {10) from nopeontrolling i interest - ‘ $. 29500  3° 32,000 % 30,000

ARBEA-22



Consolidated Financial Statements

ARBS51

(After FAS160)

[Note: After the adoption of Statement 160 {eifec-
tive for fiscal years, and interim periods within
those fiscal years, beginning on or after lﬂLSJ'OS)

for 2l entities that prepare consofidated financial,

statements {(except for not-for-profit organiza-
tions), Appendix B (par*agraph B1) is added as
. follows: ]

Ap;;enaix B

GLOSSARY

BE. This appendtx contains definitions of certain

tectns or phrases used in this ARB,

Combmcd financial statements

“The financial statements ©of a combined group of

commonly controlled entities or conymonly man-
aged entities presented as those of a single 2co-
nomic ¢nfity. The, combined group does not in-
<lude the parent.

Consolidated financial staternents
The financial statements of a consolidated group
of entities that include a parent and all its sub-
sidiaries presented as those of a single economic
T entity.

Consolidated group -
A parent and 2ll its subsidiaries.

‘Nonconlmilmg mtemst

The 'portion of equity (net assets) i 2 suhstdlaxy
ot attributable, directly or indirectly, ¢ a parent.
A noncontralling interest is' sometimes called 2
: mjnoriay interest,
Owners
The term owners is used broadly lo nchude hold-
ersof ownership imterests {equity interests) of
wvestor-owned or mutual entides. Owners in-
i _ciude shareholders, pazmexs, Proprietors, o mem-
 bersor pamCzpams of mumai entities.

Parent
An entify that has a commlimg financial mu:rcst
in ore. oy more subsidiaries. (Also, an entity that
is the primary beneﬁc:ary of a variable inferest
entity.} :

Subsidiary
An entity, inciuding an unmcorporamd entity such
as 3 partnesship or trust, in which another entity,
knowsi as its parent, holds a controlling financial
interest. {Also, & vanable interest entity that is
consolidated by 5 primary beneficiary.)
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