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This i s in further reply to your let^fcer of May 2 , 19^7* conceming the 
application of •fche aatended Fair Labor Standards Act to school food service 
eaployees. l&xe answers to the qutestions yo-a raised are se t forth below 
and are Iteyed to the question nuobers in your l e t t e r . 

( l smd 2) The sole fact •fchat a student helps in a school lunchroom 
or cafe te r ia for periods of 30 minutes to an hour per day in exchange 
for h i s Ixnach i s not considered to be suff icient to make him an 
employee of •the school, regardless of whe-fcher he performs such work 
regularly or only on occasion. However, i f -fchere are o"fcher indic ia 
of employaeat or the student normally devotes more than aa hour 
each day or equivalent •fco such work, -fche circumstances of the 

; arrangement wi l l have to be reviewed carefully before a defini-fce 
detensination of the en^sloymenfc relat ionship can be maAe. 

(3 and k) Supenrisory personnel (such as the school lunch manager) 
• are covered by the Pfeir Labor S-fcandards Act. However, -fchey may be 

exetapt from the a c t ' s minimum wage and overtiEje pay requirements as 
executive eaployees imder section 13(a)(1) pro-vided -fchey meet -the 
t e s t s spelled out in Regulations, Par t 5^1-

' (5 and 6) A Ejaximimi workweek of less than -fchat specified in section 
7(a)(2) of -the act i s a matter of agreen^nt between -fche pa r t i e s 

., involved. Under the Fair Labor Standards Act the payment of overtime 
pay for newly covered ecrployees, including school food service employees, 
i s currently req^uired only for hours worked in excess of kh in a work-
•week. The 5kir Labor S^tandards Act does not generally require the 
payment of dai ly overtime pay. - . "• 

(7) Work performed a t home by an eaaployee generally wovild be com­
pensable hours under -fclie ac t . However, -fclie "manager" may be exempt 
•under section 13(a)(1) as -pre'riously indicated. 
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(8) lifliere the annual salary eamed during the duty raontlis ( for 
example, 9 months) i s paid in twelve eq^ual mon-fchly ins-fcallments, . 
the annual salary i s considered in re la t ion to the duty months 
ra ther than in re la t ion to -fche en t i re year i a de-fcermining vhether 
the s-fcatutory minimim wa^e has been paid. 

(9) Ihe act does aot prohibi t payment -fco an eH5)loyee on a mon-fchly 
salary bas i s . Howe-ver, -fche seilary ^Jhen converted to i t s weekly 
equivalent must y ie ld a t l e a s t -fche applicable minimum wage for each 
workweek s-fcanding alone. The workweek for a pa r t i cu la r ^aitpioyee 
need not coincide wi-fch -fche calendar week, as discussed in section 
778.105 of In te rpre ta t ive Bul le t in , Par t 778- "• 

(10 and 11) Generally, i f an employment re la t ionship e x i s t s , the 
eiDployee laust be paid as pro-vlded by -fche ac t . However, persons such 
as nuns, p r i e s t s , lay bro-fchers, and o-fcher members of religi.ous orders 
who serve piirsuant -fco the i r ; re l ig ious obligations in the schools 
operated by -fcheir church or re l ig ious order shal l not be considered 
as "employees". In addi t ion, indi-vLduals may -tf-olunteer t h e i r services , 
usually on a part- t ime bas i s , not as esiployees or wi-fcii expectation 
of pay for -fcheir services . For example, mothers aay a s s i s t in a school 
cafe ter ia as a public duty to main-fcain effect ive services for -fcheir 
chi ldren. The fumishing of a free meal -fco such persons -v/ould not 
be suff ic ient to create an enaployer-eiaployee re la t ionsh ip . 

(12) Sec-fcion li|-(d) of the act pro-vldes for the employment, under 
special c e r t i f i c a t e s , of enployees whose productive cap-acity i s 
impaii-ed by age or physical or mentsil deficiency or injury. Thin i s 
discussed further in Regi:ilations, Par t 52li-. 

(13) Part-time adult employees i n a school niust be paid the appl i ­
cable minimum t-rage, unless speci f ica l ly exeirpt. .„, _..' 

(lit and 15) Ca-fcering done by food service enqplojrees whose services " 
are made available to a t i i ird party (such as a ci^vic groups F.T. A., 
e t c . ) are considered to be Jo in t ly eiaployed by the school and the 
•third party i f -fche school i t s e l f contracts for ttie uae of such em­
ployees. Therefore, ihe t o t a l time spent in work for -fclis Joint ' ,r-
earployers would have to be coiuifced and paid for in cojapliance with -• 
ihe minimum wage and overiiime pay provisions of the ac t . Joint 
employment i s discussed in more de t a i l in -fche enclosed In tazpre ta t ive 
B-olletin, Par t 791. Since the Fair Labor Standards .Act does not 
generally require -fche payment of daily overtime, hours worKed in -fche 
evening •would be overtime hours only i f they are in excess of the 
s tatutory woricweek (currently 44 hours) . 
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On, -the other haad, i f "fciie school does aot require tha t i t s employees 
be u-fcilized by aonschool organizations when using school f a c i l i t i e s , 
but such eaployees are hired merely for the convenience of the 
outside group aad are paid d i r ec t ly by them, -fche hours woi'ked and 
coBipensation. paid to such ea^jloyees for i h i s time need not be included 

. in deteim.alns coEipeasation due -fche ejsployees for •their esaroloyiaent 
by the school. 

(16) fefe vould not asse r t tha t the f a i r Labor Standards Act i s appl i ­
cable to time spent by school food service einployees feeding •victims 
during a natural d i sas t e r (flood, -fcomadOs, ear-fchquake, e t c . ) or a 
man aade disas-fcer ( f i r e , escplosion, r i o t , e t c . ) where such d i sa s t e r 
j e l i e f require^the iaasedia-fce use of school f a c i l i t i e s and esiployees 
arsd •where such, work would proa^tly cease as soon as the iisiiaediate 
needs are met. Such acti-vi t ies are aot re la ted to -fche school 's ^ . 
function as aa educational i n s t i t u t i o n . >;, 

(17) The value of a lunch received by a school food service eniployee 
should be the "reasonable cost" to -fche ^i^loyer of furnis.aiag such 
a meal. This i s discussed i n sections 531«^ t h r o u ^ 531«33 of 
Regulations, Par t 531. - ...... .»,.'••.--.,,.,.;. :v.•,"','.: .,.•; .,•.•,•;...-•;. ,̂  

(18) Generally, a person contracting wLih a school to perfoxia labor 
in connection -with pro^viding lunches for children would be considered 
an sEiployee ra-fcher than an independent coatrac-fcor. In such case the 
school would be responsible for compliaace vi-fch the monetary provisions 
of the l ^ i r Labor Standards Act. .: •;, ,..•-,: •.-. •.-.--v,,-- . 

- : • * ' • , • ; • • •• . • ' 

(19) ®ie e^ loysen t of learners a t less -than the applicable mixilm-um 
irage i s discussed in Regulations, Par t 522. However, c e r t i f i c a t e s 
for a special minimum ^rage are Issued only for -fchose occupations 
invol-rlng a suff ic ient degree of s k i l l -fco necess i ta te an apx5reeiab.Ie 
period of t r a in ing . ,,;,.•. ;^; ,,, .̂ ._r;,̂ 5,;.;.:•,,,, ., . .... ,..„y;..,:̂ .̂.. : 

(20) Responsibil i ty for the purchase, laundering, and repair of ., 
eiEployee unifonas iB a laatter for agreemeat befc-ween the pe.rt ia3. I f 
ihe Board of Ins t ruct ion requii-es emplo-yees to weai' such unafonas i t 
i s Gonsi-aered -fco be priE®.rily for the benefit or convenieace of the 
eisployer, aad any cost incurred by •the esspioyer may not be incladed 
in cojHpu'fcing wages. This i s discussed fur-fcher in sectioas 531*3 ^'^^ 
531.32 of Regulatioas, Par t 531-

(21) 'vlhere the Fair Labor Staadards Act and a s i a i i a r Sta.,0 J..a%ir 
ai^ both applicable, the esgjloyer would generally be responsi . le for 
coE^iiaace witl̂ i tlie lav having: -fche higiier staadards. ;- , 

(22) !Hie 1966 amendments to -fche Fair Labor Staadards Act ex bended '--'••̂  
coverage on an enterprise basis -fco a l l schools regardless oi' s i ae , •:'Ji 
dol lar voluae, population or number of eaployees, providad there are 
in the ente ipr i se some eajployees engaged in inters-fcate cosEserce or 
in -fche pix)duction of goods for i n t e r s t a t e coBmerce, including employees 
handling, se l l ing , or o-fcherwise working on goods -fciiat have 'L,:;eri mo-ved 
in or produced for cojmaerce. 

fiS!*'". " ,. , , .'„ .,*.. - ,, , . .flit.*;..,., a*...' . 

y . \ -:• 
y «:, 

y 



^ 

Please note -that soiae eaployees of pri-va-fce schools may have been 
covered by the act even p r io r to the amendments on the basis of 
-fcheir individual du t ies , and must be -paid the higber miniETosi -wage 
prescribed by -fche act for pre-viously eovered eE^'loyment. 

(23) I f a school food service ©a^ioyee, duaring the summser Eionths, 
volun-fearLly attends a fe-fcional Convention rela-fciag -fco h i s Job and 
does not perfona any prodiicti-ve -work during such attendance, the 
time spent aeed not be counted as hours worked even •thou@2 the 
eaiployer pays -fche a i^Ioyee 's expenses. Sie s-fcatus under the act of 
time spent attending l ec tu re s , meetings, t r a in ing prograaa and 
s i a i i a r ac-fclvities i s discussed in sections 7^5.27 -fchrou£A 785.32 
of Intexpretat ive Bul le t in , Par t 785. 

I f you have further questions, you may find i t more convenient to commu­
nicate with the WHPC Divisions' Field Office a t 3"^ Sew Cus-fcoms House, 
721-19th S t ree t , Denver, Colorado 80202. ^Eiat office wi l l be pleased 
to a s s i s t you in aay way poss ib le . 

' . Sincerely yours, ,. 

CiHr tuc? 7- i'* •'' 

Administrator 
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