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This is in further reply to your letter of May 2, 1967, concerning the
spplicstion of the smended Falr Labor Etandards Act to school food service
employees. The answers to the questions you raised are set forth below
and are keyed to the guesticn mumbers io your letter.

{1 and 2) The sole fact that & student belps in & school lunchroom
or cafeterin for periods of J0 minutes to an hour per day In sxchangs
for his lunch ies not considered to be pufficient to make him an
employes of the school, regardless of wvhether be performs sush wvork
repularly or only obn cccasicn. However; if there are other indicia
of employment or the student noreally devotes more than an hour

each day or equivalent to such work, ihe circumstances of the
arcangement will have to be revlewed carefully before a delfioite
determination of the employment relaticnship can be made.

{3 and 4) Guopervisory personnel (such as the echool lunch manager)
ere covered by the Falr Labor Standarde Act. FHowever, they may be
exenpt from the scit's minimum wage and overtime pay requirements ao
executive smployees under section 13(a)(l) provided they meet the

testes spelled put 1o Begulsticne, Part Sl .

{5 sxd &) A maximm vorkweek of less than that cpecified in section
Tla){2) of the act 1s & matter of agreement between the parties

involwed. Updsr the Puir Labor Standarde Act the payment of overtime
pay Tor onewly coversd emplovees, ineluding school Tood service employess,
ig currently requirved only for hours worked in excess of b in & wors-
week, The Faly Labor Etandards Act doeE not generally require the

puyment of dally cvertime pay.
{7) wWork performed st home by an employee generally would be com-

pensable bours under the act. lovever, the "sansger" mey be exempt
under section 13{a)(l) as previously indicated.
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(8) where the annual salary earned during the duty months {for
example, 5 monthe) is paid in twelve equal monthly imsteliments,
the annual salaery is considered in relation to the duty months
mather than in relation %o the eatire year in detemmining vhether
the statuiory minimum wege has been paid.

(9) The sct does not prohibit payment to an employee on & monthly
salary basis. However, the salary vhen converted to its weekly
eguivalent must yleld at least the sppliceble minimum wage for each
workweek standing alope. The workweek for & particulsr employee
need not coincide with the calendar week, as discussed in section
Ti6.105 of Interpretative Bulletin, Part T78.

{10 and 11) Generslly, if an employment relationship exisis, the
employes must be pald s provided by the mct. However, porsons such
af mms, priests; lay brothers; and other members of religious orders
vho serve pursusnt to their: peligious obligetions in the schools
cperated by thelr church or religious order shall oot be coneidered

a5 "smployees”. In sddition, individuals may volunteer their services,
usuelly on & part-time basis, not as smployees or with expectatlion

of pey Tor thelr services. For example; mothers may asslst in a school
cafetaria as B public duty to malptaln effective services for thelr
children. The furnishing of a free meal to such persons Would Dot

be sulfficlent t0 create an employer-amployee ralationship.

(12) Gection 14{d) of the act provides for the employvment, under
special cartificatss;, of employees vhose productlve cegacity is
impaired by age or physicol oy mental deficlency or injury. This is
digcussed further in Regulations, Part 524.

(13) Part-time adult employees in a school must be paid the mppli-
cable mipimm wage;, unless specliically axempt.

(14 snd 15) Cetering done by food service employees whose parvices
gre pade available to a third party (such as a civic group, F.T. A.,
ate.) are considered to be jolntly employed by the school and the
third party if the school iteelf contracts for the uwse of such em-
ployees. Therefore, the total time spent in work for the Jolnt
amplovers would have to be counted and pald Tor io compllencs with
the minimum wage and overtime pay provielons of the sct. Joind
employment 1g discussed in more detail in the enclosed Invarpretative
Bulletin, Part 791. Since the Fair Labor Standerds Aot does not
generally require the payment of delly overtime, hours vorked in the
evening would be overtime hours only 1f they are 1n excess of the
statutery workweek {currently bh hours).
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On the other hamd, 1f the achocl does not require that 1io employees
be utilized by nonschoocl organizations vhen using school facilities,
but such employeses are hired merely for the coavenience of the

putside group &ad are paid directly by them, the hours worked and
companastion, paid to such smployess for this tdme peed pot be imcluded
in detsrmining compensation dus the amployese for thelr employment

by the school.

{16) s would not assert that the Pair Labor Standards Act is sppli-
cable to time speunt by pchopl food service smployeen victlima
during a natural disaster (flood, tornads, earthguake, etc.) or e
man made disaster (fire, explosion, rict, etc.) vhers such disaster
relief requiresthe immsdiste use of school fwcilities and employecs
and vhere such work would promptly cesse as soon as the impediate
nésde are met. Such activities are not related to the school's
function as ap educational inetdtution.

(17) T™e value of a lunch received by a school food service employee
should be the "resscnable cost" to the employer of furnlshing such
apeal, Thip ig dlecuseed 1o pectlons 531.29 through 531.33 of
Regulations, Part 53L.

(LB) Generally, a person contracting with a school %o perfomm labor

in copnection with providing lunches for children wouléd be coneidered
an employers rather than an independent contractor. Io such case the
school would be responelble for complisnce with the mooetary provisicos
of the Fair Labor Btandards Act.

(i3] The employment of learners at lese than the applicable mizimum
wage 1o discussed in Regulations, Pact 522. However, certificates
for o special minieum wage are lppued only for thoee occupetione
invelving & sufficient degree of skill to necessitate an apurecisble
period of training.

(20) Respomsibility for the purchase, laundering, and repsir of
employee uniforms is & matter for agreement between the partise. IT
the Hosrd of Instruction regquires employees to wear such wiiforms 2%
i considered to be primarily for the benefit or convenience ol the
emplover, and any cost incurred by the ssployer say oot be Llacluded
in computing veges. This is diecussed further in spections 531.3 and
£31.32 of RBepulations, Part 531,

(21) Wnere the Pair Labor Btandarde Act and a similar Bta.: low
are both spplicabls, the amployver would geoerally be resposel le fov
compliande with the law having the highor standards.

(22) The 1966 amendments to the Fair Labor Gtandards Act exlended
goverage on- an enterprise basis to all schools regardiese ol size,
doller volume, population or mumber of smployees; providsd thers are
in the snterprise some employees engeged in interstale commerce or

inu the production of goods ‘for inierstate commerce, ilncluding smployees
handling, selling, or otherwise workiog on goods that have |sen moved
in or produced for COmMmErcd.



Flease note that soms esployees of private schools may have been
covered by the act even pricr to the smendments on the basis of
their ipdividoal duties, and must be pald the higher mioimm wege
preseribed by the act for previcusly covered employment.

(23) If & school food serviece suployee, during the sumer montha,
voluntarily attends a Natiomal Convention relating to his job aad
does not perfoms any productive work during such atieadance, the
time spent peed pot be counted as hours wvorked esven though the
amployer pays the employea's &xpensea. The status under the act of
time spent attending lectures, meetings, training program: and
gimilar activities is dimoussed in sections T85.27 throush T85.32
of Interpretative Bulletin, Fart T85.

If you have Purther questione;, you msy Tiod it more comvenient to commu-
nicate with the WHPC Diviaions' Fleld Offies at 379 Mew Customs House,
T2L-19th Btreet, Denver, Colorado S50202. That offies will be pleaszed
to aselst you in eny way possibls.

Sinperely yours,
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