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Honorable Peul J. Kilday - . " October 23, 1547
House of Representatives - : : :
Weehington 25 ’ D. C.

Dear Congressman Kildey

'I'hie is 1in reply to your letter of October 16 1947, 1in which
you refer to the factual situstion described in your pmvioue lettexr of .
November 21, 1945, apd to former Administrator L. Metcalfe Walling's
reply of November 21, 1945, In your first letter, you inguired con- .
corning the applicability aof the Fair Labor Standerds Act to employees.
of 8 clgar manufacturer who does not sell cigare out of the State but
who shipe to Holland tobacco cuttings which are left over from the pro-
duction of cigars. - In your lettex of- October. 16, 1947, you inguire
rogerding the effect of .section 6 of. the Portal-to-Porl'.al Act where the
cuttings are not ehipped to Eolland u.ntil more. than two yeare after
their pmduction.. . . . .

As you know, eection 6 of the Porta.l-to-Portal Act provides e

.Q-year reriocd of limitations "“to enforece any cause of action for unpeld

minimm wages, unpeid overtims compensation, or liquidated damgee" under
the Fair Labor Standenie Act, where the cause of action ar:l.eee on or

~after May 14, 191|-7.

In wy opinion, section & applies to employee ‘suits brought
under sec¢tion 16(b) of the Fair Labor Standards Act fop. unpeid minimum
wages, unpald overtime compensation and liquidated damsges. Thus, in
the situation you present where more than 2 years have elepsed since
the manufacture of the tobacco cuttings, employee actions would normally
be barred by section 6 of the Portal-to-Portal Act.

In addition to civil.action permitted urder ssction 16(b),
certain other sections of the Fair Labor Standards Act establish crimi-
nal 1iability for violations. Thus, section 15(a)(2) makes it unlawful
for any person to violate the overtime or minimum wage provisions of
the Act, Section 15(a)(1)—the "hot goods" provisions-—inkes 1t uniawful
for any person "to transport, offer for transportation, ship, deliver,
or 8ell ln commerce, or to ship, deliver, or sell with knowledge that
shipment or delivery or sale thereof in commerce is intended, any goods
in the production of which any employee was employed in.viclation! of
the minimum wage or overtime provisions of the Act. Section 16(a) .
prescribes pensltles to be imposed where any person is convicted of
wilful violation of any of the provisions of section 15.

It ie well settled "es a great principle of public policy"”
that the "United States, asserting rights vested in them as a sovereign
government.,, are not bound by any stetute of limitations, unless Congress
has clearly manifested its intention that they should be so bound."
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United States v. Nashville, Chattanooga & St. Louis Ry. Co., 118 U.S.
120, -125; United States v. whited & Wheiess, Itd., 2%6 U.8. 552, 561..
The. general rule is that a statute of 1imitations ‘does not apply. to the .
Govermment unless the Govermment is specifically mentionsd in the statute,

- Bhat section 6 of the Portel-to-Portal Act does not specificelly make .
the statute of limitations applicable ‘to the Government, it appears that
the 2-year statute of limitations provided by that section does not

15(a)(2)-of the Fair Labor Standamds Act. Such actions, in my opinion,
continue to be governed by the 3-year stetute of limitationa‘which 1s.
generally applicable to ‘Federal criminal actions. - TR

ey

- In Tegard to-sectlor 15(a) (2), the period’of linitgtions - - . |
begins to run at the time:the: goods are-produced- for 'interstate com= " .. ..
- merce in violation of the winimum wsge. aend overtime;provisions. Indofer.

as gection 15(n) (k) s concernsd, however, the pericd of limitations |
for shipment out of the State.  'Accordingly, if, in the situaticns you
have in-'mind, the cuttings were. produced. for interstate commerce 1n .
violation-of the -minimm wage or. overtims provisions, the 3-year. -

statute ‘of ‘1imitetions “in regerd to: section 15(a){(2).begins to:run-at . -

the time-of ‘their production, ‘but: with respect to-section 15(a)(1),.... ..
delivered for shipment more than 2 years later.

"+ If-I can-be of any further assietance,:please do not hesitate
to cell ppon we sgain. - T o A L

G Yery wray yours, T
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Honorabls Paul J. Kilday | Pege 2

United States v. Seaboard Airlines Ry. Co., 22 F. (21) 113 (C.C.A. 4); . .
United States v. Sligh, 2k F.(ed) Bs% (C.:T.A. 9). In view of the fact -

H . apply to criminal actions brought under:.section 15(a)}(l) or section . =~

does not begin to rud until the -goods are actually shipped-or delivered

the mtatute  does not begin to run until the cuttings are shipped-or ., . - .




