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I. Executive Summary

The Fair Labor Standards Act (FLSA or Acgguires covered employersto pay
employees a minimum wage and, for employeeswho work more than 40 hoursin a week,
overtime premium pay of atleast 1.5 timesthe regular rate ofgegtion 13(a)(1) of the
FLSA, commonly referred to asthimhitecollardo  &APoéxemptionexempts from these
minimum wage and overtime pagquirementd any empl oyee empl oyed i n
executive, administrative, or profeagofonal <ca
Labor(Secretaryjhe authority to define and delimit the terms of the exemp®mce 1940 e
regulations implementing the exemption have generally required eadlet faflowingthreetests
to be met (1) the employee must be paigheedetermined and fixed salary that is not subject to
reduction because of variations in the qualit
testo); (2) the amount of salary paid must me
t e st 3)the emplayeds job duties must primarily involve executive, administrative, or
professional duties as defined by the regul at

The Departmemf Labor (Department)as long used thaalary level test as a tool to
help definghewhite collar exemption on the batimat employees paid less than the salevgl
are unlikely to be bona fidexecutive, administrate, orprofessionaémployes, and,
conversely, thatearly all bona fide executivadministraive, and professionampoyees are
paid at least that mucIT.he salary levetest provides certainty for employensd employees, as
well as efficiency fogovernment enforcementagencidsiesal ary | evel test s

howeverdiminishes as the wages of employesstled to overtime increase amdlation

reduceghereal value of the salary threshold



The Departmentincreased the standard salary level from $455 pef{3&3860 per
year)to $913 per week$47,476 per yeaih afinal rule published May 23, 2@G1L 20%6 final
ruleo .) T hat rulemaking was challenged in court, and on November 22, 2016, the U.S. District
Court for the Eastern District of T exas enjoined the Department from implementing and
enforcing the rule. On August 31, 2017, the court grantedsry judgment against the
Department, invalidating the 2016 finalrllee c ause it A makes overti me
predominately on a minimum salary |l evel, ther
dut i Negadaov. U.S. Dep'tof Lab@75F. 8pp. 3d 795, 806 (E.D. Tex. 201 An appeal
of that decision to the U.S. Court of Appeals for the Fifth Circuit is being held in abeyance.
Currenty, the Department is enforcirige regulations in effect on Novemi&, 2016, including
the $455 per weestandard salary level, which is the letleht wassetin a final rule issued April
23, 220 finaluléo .)
Takinginto accountthBevadad i st ri ct courtdéds conclusion w
level, public commentsreceived in responsatily B, 2017Request for Information (RFI),
and feedback received at public listening sessitms,Department has undertaken this
rulemaking to revise theart 54 1regulations so that they effectively distinguish betwden
white collar employees wha Congres intended to be protected by the FldSMminimum wage
and overtime provisions and bona fide executive, administratneprofessional employees
whom Congresdntended to exempt from those statutory requirements.
The Department published a Notice of posed Rulemaking (NPRM) on Mar22,
2019. The NPRM stated thahe standard salary level needed to exceed $455 per week to more
effectively serve its purpose, but that the 2

inappropriate because it excludeain exemption 4.2nillion employees whose duties would



have otherwise qualified them fexemption, a result in significabénsion with the text of
section 13(a)(1)Noting the conclusions of the district court that invalidated the 2016 final rule,
t he Department explained that t he 2uftdhered i nal
thesalary level test from its historicpistificationd o fettirfg fdwifling line between
nonexempt and potentialgxemptemployeés by screening out only t hc
based on their compensation level, are unlikely to be bona fide executive, adnieisbrat
professionaémployes. Toaddress the districtcdaurd s and t he Depart mentds
2016 final rule and set a more appropriate salary level, the NPRM proposed to rescind the 2016
final rule and update the salary level by applying the same methodology asthe 2004 final rule to
current earnings data

In 2004, the Department set the standard salary level at $455 pe($323c&60 per
year) which was approximately the #0percentile of fulltime salaried workers in the South and
in the retaiindustrynationally! Accordingly, n the NPRM, the Depament proposetb update
the standard salary leviel the 2@h percentile of fultime salaried workers in the lowesage
Census Regiortife Soutlf) andorin the retaiindustrynationally usingurrent dat&. T his

methodology resulted in a proposed standard salary level of $679 per week ($35,308 per year).

169 FR 22171.

2 The South Census Region comprises the following: Alabama, Arkansas, Delaware, District of
Columbia, Florida, Georgia, Kentucky, Louisiana, Marylavsissippi, North Carolina,

Oklahoma, South Carolina, Tennessee, Texas, Virginia, and West Virginia.

31n 2004, the Department looked to the 20th percentile ofifukk salaried workers in the South
andin the retail industry nationally to validate thenglard salary level set in the final rule. In

this final rule, the Department set the standard salary level at the 20th percentile of the combined
subpopulations of fultime salaried employeesin the South andtiutle salaried employeesin
theretaii ndustry nationwi de. Accordingly, the us:¢
methodology in thisfinal rule reflects that this data set includesifo# salaried workers who

work: (1) in the South but not in the retail industry; (2) in thaitédustry but not in the South;

and (3) in the South in the retail industry.



Additionally, the Department proposed special salary levels for U.S. territories and an updated
base rate for employeesin the motion picture producingtirnyddshe Department also proposed
to allow employersto count nondiscretionary bonasetncentive payments toward satisfying
up to ten percent of the standard salary leveiny of the special salary levels applicable to U.S.
territories so long as &h bonuses are paid at least annuafiyrther, the Department proposed
to update thaighly compensated employdeQE) total annual compensatideveld a higher
compensation level that is paired with a reduced duéigsiremento provide an alternative
basis for exemption under section 13(a)(1). The HCE level was set at $100,000 in the 2004 final
rule and increased to $134,004 in the 2016 final rule, but the Department has continued to
enforce the $100, 000 | eveltonofthé¢201pfinalruefint he di
the NPRM, the Department proposed to update the HCEbg\sgtting it equal tthe
annualized value of the 90th percentile of weekly earnings effifiaé salaried workers
nationally, resulting in a level of $147,414 pgzar The Department proposed to project both
the standard salary level and HCE total annual compensation level to Ja@garyhdinal
r u | aatcipateceffective date. Finallythe Department explained its commitment to uptiag
standard salarnelel and HCE total compensation levels more frequentiige future using
noticeandcomment rulemaking every four yeaiBhe Department proposed no changesto the
standard duties tests.

The60-day comment period on the NPRM ended on May 21, 2019, addpartment
received more thahl16,000 commentsThe vast majority ofhese comments, includingns of

thousands odluplicate or similar submissionsere campaigrcomments usingimilar template



language® After considering the comments, the Department has deicidbd final ruleto
maintain the proposed methodoydgr updating the part 54d¢andard salary levddutnotto
inflatethe salary level to January 2020he Department is also finalizing tepecial salary
levels for certain U.S. territories as proposed, @hting théase rate for employeesin the
motion picture producing industryAdditionally, the Departmernis finalizing its proposal to
permit employersto count nondiscretionary bosuseentives, and commissions toward up to
10 percent of thetandardalary levebr the special salary levels applicable to the U.S.
territories so long as employers pay those amounts at least anntiyDepartment has also
decidedo set the HCHEotal annual compensation threshold equal to thiéa g@rcentile of
earnings of fultime salariedaorkers nationallywithout inflating the threshold to January 2020
When applied to updated data, these methodologies result in a standard salary$es4 peir
week (85,568 per year) and an HCE total annual compensation level@f, 832 Finally, the
Department intends to update these thresholds more regularly in the future.
TheDepartment estimates that in 20202million currentlyexemptemployeesho earn
at least $455 per week but ldban the standard salary lewdl$684 per week il , without
someintervening action by their employeigin overtime eligibility. The Department also
estimatesthat an additior@Rmillion white collar workers who are currently nonexempt
because they do not satisfy the EAP duties tests and currently earn at least $455 gmt week
less than $68per weekwill have their overtimeeligible status strengthened in 2020 because

these employeeswill nowail both the salary level and duties tedtastly, an estimaté101,800

4 Specifically,one organization submittepreadsheetontaining over 56,000 comments from
individuals Of the comments containedtimssubmission, more than 34,000 weuplicates of
commentshat weresubmittedseparateljpy these individuals Additionally, numerous

individual comments associated with this campaign were submitted multiple times. Together,
these comments make up the vast majority of the commentsreceived



employeeswho are currently exempt under the HCEnilkdbe affected by the increase in the
HCE total annual compensation lev&lhe Department has not made any changesto the duties
testsin thisfinal rule.

This rule isconsideredn Executive Order 13771 deregulatory actibdfnen the
Department uses a perpetual time horizon to allowfor cost comparisons under Executive Order
13771, and using the 2016 rule asthe baseline, the annualized cost savings of thiS@4deds $
million with 7 percent discounting.

Because the Department is currently enforcing the 2004 salary heweth, ofthe
economic analysis uses the 2004 rulehasbaseline for calculating costs and transféitse
economic analysiguantifies the direct costs resulting from thke: (1) regulatory
familiarization costs; (2) adjustment costs; and (3) managerial cbesDepartment estimates
that annualizeddiect empl oyer costs in the first 10 ye
be $173.3million with 7 percent discouirtg, including $43.0million in Year 1 and $9.1
million in Year 10. Thisrulemaking will also give employees higher earninggeifiorm of
transfers of income froramployers to employee&nnualized transfers are estimated to be
$298.8million over the first ten yearsjth 7 percent discountingicluding $396.4million in

Year 1.

II. Background
A. The FLSA

The FLSAgenerally requires covered employersto pay their employees at least the
federal minimum wage (currently $7.25 an hour) for all hours worked, and overtime premium

pay of at least 1.5 timesthe regular rate of pay for all hours worked over 40 in a workweek.

®29 U.S.C. 201letseq



However, there are a number of exemptions fro
requirements. Section 13(a)(1) of the FLSA, codified at 29 UZ.B8(a)(1), exempts from both
mi ni mum wage and overtime protecdekegutivefiany emp
administrative, or professional capacity . . . or in the capacity of outside salesman (as such terms
are defined and delimited from time to time by regulations of the Secrstégct to the
provisions of [the Administrative Procedure Act]. . ) . 0 The FLSA does not
Aexecutive, 0 Aadministrative, o0 fAprofessional,
grant of rulemaking authority, since 1938 the Department has issued regulations at 29 CFR part
541 defining the scopaf the section 13(a)(1) exemptions. Because Congress explicitly
delegated to the Secretary the power to define and delimit the specific terms of the exemptions
through notice and comment rulemaking, the regulations so issued have the binding effect of
law. See Batterton v. Frangig¢32 U.S. 416, 425n.9 (1977).

Empl oyees who meet the requirements of par
minimum wage and overtime pay requirements. Some state laws have stricter exemption
standards than federal law. TRESA does not preempt any such stricter state standards. If a
State establishes a higher standard than the provisions of the FLSA, the higher standard applies
in that State.See29 U.S.C. 21&), 29 CFR 541.4

B. Regulatory History

The Department haonsistently used its rulemaking authority to define and clarify the
section 13(a)(1) exemptions. T he implementing regulations have generally required each of
three teststo be met for the exemptions to apply: (1) the salary basis test; (2) the\salléegtie

and (3) the duties test.
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The first version of part 541, establishing the criteria for exempt status under section
13(a)(1), was promulgated in October 1$38he Department revised its regulations in 1940,
194981954,1958,1961, 1963, 1967,970, 1973, and 1975. A final rule increasing the salary
levels was published on January 13, 1981, but was stayed indefinitely on February 12, 1h981.
1985, the Department published an Advance Notice of Proposed Rulemaking that was never
finalized!? In 1992, the Department twice revised the part 541 regulations. First, the
Department created a limited exception from the salary basis test for public empfoJées.
Department then implemented the 1990 lawexempting employees in certain corafatter
occupations?

From 1949 until 2004, the part 541 regulations contained two different tests for

exemptioda Al ongo test that paired a more rigorou

63 FR 2518 (Oct. 20, 1938).

"5 FR 4077 (Oct. 15, 1940 he 1940 regulations were informed by what has come to be

known as the Stein ReporgEediExecutive, Administrative, Professional . . . Outside Salesman
Redefined, Wge and Hour Division, U.S. Department of Labor, Report and Recommendations

of the Presiding Officer [Harold Stein] at Hearings Preliminary to Redefinition (Oct. 10, 1940)
(AStein Reporto).

814 FR 7705 (Dec. 24, 1949); 14 FR 7730 (Dec. 28, 1949). T Heregdlations were informed

by what has come to be known as the Weiss Ref@etReport and Recommendations on

Proposed Revisions of Regulations, Part 541, by Harry Weiss, Presiding Officer, Wage and Hour
and Public Contracts Divisions, U.S. DepartmentoLa bor (June 30, 1949) (
923 FR 8962 (Nov. 18,1958). The 1958 regulations were informed by what has come to be
known at the Kantor ReporSeeReport and Recommendations on Proposed Revision of
Regulations, Part 541, Under the Fair Labor Standards Act, by Harry S. Kantor, Assistant
Administrator, Office of Regulations and Research, Wage and Hour and Public Contracts
Divisions, U.S. Departmentafa bor ( Mar . 3, 1958) (AKantor Rep
10Seel9 FR 4405 (July 17, 1954); 26 FR 8635 (Sept. 15, 1961); 28 FR 9505 (Aug. 30, 1963); 32
FR 7823 (May 30, 1967); 35 FR883 (Jan. 22, 1970); 38 FR 11390 (May 7, 1973); 40 FR 7091
(Feb. 19, 1975).

146 FR 3010 @n. 13, 198146 FR11972 (Feb. 12, 1981).

1250 FR 47696 (Nov. 19, 1985).

1357 FR 37677 (Aug. 19, 1992).

1457 FR 46742 (Oct. 9, 199%eeSec. 2, Pub. L. 16583, 104 Stat. 2871 (Nov. 15, 1990),

codified at29 U.S.C. 213 Note.
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Ashorto test that pair edheasalanoleved. On A@ib23, B00L dut i
t he Depart ment issued a final rule, which rep
determining exemption status with a single s
duties test® The Department set the standard salary level at $455 per week, and made other
changes, some of which are discussed below. Inthe 2004 final rule, the Department also created
theHCE test for exemption, which paired a reduced duties requirement withex high
compensation level ($100,0per yeay.

On May 23, 2016, the Department issued another finglwhlieh raised the standard
salary level to the 40th percentile of earnings oftiatie salaried workers in the lowesaige
Census Region, resulting asalary level of $913 per week. Additionally, the Department set
the HCE total annual compensation level equal to the 90th percentile of earningsiofdull
salaried workers nationally ($134,004 annually). The Department also included in the &nal rul
a mechanism to automatically update (every three years) the salary and compensation thresholds,
and for the first time permitted nondiscretionary bonuses, incentives, and commissions paid at
least quarterly to count toward up to 10 percent ofe¢lyaired salary level.

On November 22, 2016he United States District Court for the Eastern District of Texas
issued a preliminary injunction, enjoining the Department from implementing and enforcing the
2016 final rule, pending further revié.On August 3, 2017, the district court granted
summary judgment against the Departméit. he court hel d t hat the 20
|l evel exceeded t he Departmentds authority and

The court determined that azaf levelthai suppl ant[ s] an analysis of

1569 FR 22122 (Apr. 23, 200).
See Nevada v. LRI8F.Sudp.8¢p52a (E.D.TexL2016) r
17See275 F. Supp. 3d 795.



dut icomfictswi t h Congr essd6s ¢ 0 mmacuidve, administrateeygnd b o n a
professionaémployees? Asa result of these rulings, the Department has continued to enforce
the salary level set in 2004.

On July 26, 2017, the Department published&l asking for public input on what
changesthe Department should propose in a new NPRM on the EAP exethftice
Department received over 200,000 comments on theB¥lween September 7 and October 17,

2018, the Department held listening sessions in all five Wage and Hour regions throughout the
country, and in WashingtoB.C., to supplement feedback reced as part of the RFEY.

On October 30, 2017, the Government appealetlédvadad i st ri ct court ds s
judgment decision to the United States Court of Appeals for the Fifth Circuit. On November 6,
2017, the Fifth Circui ontoholditimatappdalih dbeyanGownile r n me n
the Department undertook further rulemakingé¢ta newsalary level.

On March 22, 2019, the Department issued its NPRM, proposing to update and revise the
EAP regulations.

C. Overview of Existing RegulatoriRequirements

The regulations 29 CFRpart 541 contain specific criteria that define each category of
exemption provided by section 13(a)(1) for bona fide executive, administrative, professional, and
outside sales employees, aswell as teachers and aicaministrative personnel. The
regulations also define those computer employees who are exempt under section 13(a)(1) and

section 13(a)(17). The employer bears the burden of establishing the applicability of any

181d. at 806.

1982 FR 34616 (July 26, 2017).

20 |istening Session transcripts may be viewedwat.regulations.goy docket ID WHDB2017-
0002.



exemption from t hets?d lolSthléssjobdeacyiptiong ar the pagnmeshof
salary instead of an hourly rate are insufficient, standing alone, to confer exempt status on an
employee.

T o qualify for the EAP exemption, employees must meet certain tests regarding their job
dutie’?and generally must be paid on a salary basis at least the amount specified in the
regulations® Some employees, suchlassiness ownersloctors, lawyers, teachers, and outside
sales employees, are not subject to salary t&€shers, such as academic administrative
personnel and computer employees, are subject to special, contingentstareistypldZ® In
2004, the standard salary level for EAP employeeswas set at $455 per week (equivalent to
$23,660 per year for a fejleanworker), and the total annual compensation level for highly
compensated employeeswas set at $10°0@ue t o t he district court 6

the 2016 final rule, these are the salary lettedsDepartment isurrently enforing.?’

1 See, ., I[daho Sheet Metal Works, In¢.Wirtz, 383 U.S. 190, 209 (1966)allingv. Gen.

Indus. Co,330 U.S. 545, 5448 (1947).

2S5eeAA 541.100 (executive employees) ;-3®B41.200 (
(teachers and professional employees); 541.400 (computer employees); 541.500 (outside sales
employees).

BAlternatively, administrative and profession
single job regardless of the time required for its corigifeas long as the hourly rate for work

performed (i.e.the fee payment divided by the number of hours worked) would total at least the
weekly amount specified in the regulation if the employee worked 40 I182e8.541.605.

24 See88541.101541.303(d)541.304(d); 541.500(c); 541.600(e). Such employees are also not
subject to a fedasis test.

25 See§ 541.600(cXd).

2669 FR 22123.

27 The current text of the Code of Federal Regulations (CFR) reflects the updates made in the

2016 final rule. T hereforeunless otherwise indicated, citationsto part 541 refer to the current

CFR, and the amendments to the regulatory tex
updates.However, because the Department is currently enforcing the 2004 standardsdlary

total annual compensation levels, the final rule references the 2004 standard salary and total

annual compensation levels.
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The 2M4 final rule created theCEtest for exemption. Under the HCE test, employees
who receive at least a specified total annual compensation (which must include at least the
standard salary amount per week paid on a salary or fee basis) are exempt ffodm$he 6 s
overtime requirements if they customarily and regularly perform at least one of the exempt duties
or responsibilities of an executive, administrative, or professional employee identified in the
standard tests for exemptiéh The HCE test applies &nto employees whose primary duty
includes performing office or nemanual work?® Non-management production line workers and
employeeswho perform work involving repetitive operations with their hands, physical skill, and
energy cannot be exempt undeistsection®°

D.The Departmentds Proposal

On March 22, 2019, the Department issued its proposal to update and revise the
regulations issued under section 13(a)(1) of the F!SRhe Department proposed to update the
standard salary level by applying toreent data the same methasin the2004final ruled i.e.,
by looking at the 20th percentile of earnings of-futhe salaried workers in the lowestige
CensusRegion (then and nowthe South) &dn the retaiindustrynationwide. The
Department also proposed to update the HiE&lannual compensation level using the same
method used in the 2016 final rule, setting it equivalent to the 90th percentile earnings of full
time salaried workersationally. The Departmentrpposed to project both levelsto January
2020, the anticipated effective date of a final rule. Additionally, the Department proposed a

special salary level of $380 per week for American Samoa, a special salary level of $455 per

BA 541.601.
A 541.601(d)
3014,

3184 FR 1090.



week for Puerto Rico, thg.S. Virgin Islands, Guam, and the Commonwealth of the Northern
Mariana | sl ands, and a special fAbase rateo th
picture producing industry. The Department also proposed to permit employersto use
nondiscretionarponuses and incentive payments to satisfy up to 10 percent of the standard
speciakalary levedas long as such payments are made at least annAaltp. future updates,

the Department reaffirmed its commitment to evaluating the part 541 earniagisalds more

frequently, andtatedtsintentto proposaupdateto these levels quadrenniallyl. he

Department did not propose any changesto the duties tests.

The Department received more than 116,000 timely comroarttse NPRM during the
60-day comment period that ended on May 21, 2019. The Department received comments from
a broad array of constituencies, including small business owners, employer and industry
associations, individual workers, worker advocacy groups, unionsprafit organizations, law
firms (representing both employers and employees), educational organizations and
representatives, religious organizations, economists, Members of Congress, state and local
governments, professional associations, and other interested meifrtiberpublic. All timely
received comments may be viewed on hiig:/mwww.regulations.gowebsite, docket ID WHD
20190001.

Someof the comments the Department received were general statements of support or
opposition, and the Departmentalso recemaatyi dent i cal or nearly iden
comments sent in responsediganizeccomment initiatives. Nearly all commenters favored
some change to the currenélgforced regulations, and commenters expressed a wide variety of
views on the merits of picular aspects of the Departméproposal. Some commenters

includingtens of thousandgho submitted similar comments as part of a comment campaign

IS



(ACampai gn ,*@requestedithat $hé Departmeejectthe proposal and defend the
2016 final rue. The Department has carefully considered the timely submitted comments
addressing the proposed changes.

Significant issues raised in the comments are discussed below, alongwith the
Depart me n sto those cmrpeats Smne commenters appear to have mistakenly filed
comments intended for this rulemaking into
concerning the regular ratdocket ID WHD-20190002) or joint employer status (docket ID
WHD-20190003) under the FLSA. The Department did not consider these misfiled comments
in this rulemaking.

The Department received a number of comments that are beyond the scope of this
rulemaking. These include, for example, a request that the Departnensider the scope of
the exemption at 29 U.S.C. 207(i) for certain employees of retail and service establistaments
a request for tax writeffs for businesses that pass an annual &ydihe Departmentin
addition, some noiprofit organizationssked the Department to work with other federal
agenciesto create a mechanism thatpiiits with government grants and contracts could use
to adjust reimbursement rates to cover unanticipated increasedoobtas labor costs due to
thisrule. For gample, in a joint comment, the National Council of Nonprofits and others
recommended addressing thisissue through changesto the relevant Federal Acquisition
Regulations. The Department does not address such issues in thisfinal rule.

Some commenteraised miscellaneous issues that more directly reladthter parts of
t he De p aegulativesn Fobexamplene commenteurged the Department to amend its

regular rate regulationsto allowthe exclusion of any payments that douaottoward the

32 See supraote4.
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salary level test; one commenter requested that private colleges and universities be permitted to
use compensatory time off instead of cash payments for overtime hours; two commenters
requested a safe harbor from jegmployment liability for franchisorsho helptheir

franchisees implement this rule; and one commenter asked the Department to permgdadurly
employees (beyond just computer employees) to qualify for the exemfSoone commenters
requested that the Departmerdke changesto tlieitiestest either as an alternative to raising

the salary level more significantly or regardless of what salary level appliesDepartment did

not propae any of these changesin the NBRKId declines tmake such changesthis final

rule.

A number ofcommenters asked the Department to provide guidance on howthe FLSA
applies to norprofit organizationsSeee.g, Colorado Nonprofit Association; Independent
Sector; National CouncilfdNonprofits. The Department notes that the FLSA does not provide
special rules for nosprofit organizations or their employees, nor does this finalfule.

E. Final Rule Effective Date

In the NPRM, the Department referenced an anticipated effectigeofidanuary 2020
for purposes of projecting forward the proposed standard salary level and proposed HCE total
annuakompensation levelMany commentersvhile not expressly referencing the effective
date,conveyed hei r view t hat wupdates t oSetegelegal regul a
Aid at Work; Public Housing Authorities Directors AssociatidiashingtorState Budget and

Policy Center.Similarly, afew commenters encouraged the Department to inetkastandard

33 The Department has issued specific guidance on the application of the FLSA-poafibn
entities. SeeFact Sheet #14A: NoRrofit Organizations and the Fair Labor Standards Act
(FLSA), available athttps:/imwww.dol.gov/iwhd/regs/compliance/whdfsl4a.pdf
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salary thresholdrto promulgate afinalruld, a s s o on &eege.g,ontematibnale . 0
Foodservice Distributors Associatio®ergeants Benevolent Association.

Other commenters dipecifically addresthef i n a | effective dat@ Blearly all of
these commenters conveyed the need for employers to have sufficient time to adjust to and
implement the rule, but they disagreed on how much time the Department should piiovede.
National Association of Landscape Professionals favopetiad of 90 to 120 days between the
rul eds publ i c a tateavnle severdl othdr commdnterefavoreda minimum of
120 days, which was the applicable period of time in the 2004 final 8de, e.g Seyfarth
ShawLLP (Seyfarth Shaw)Society for Human Resource Managem€atiRM). SHRM
thought the effective date should be at least 120 days from the date of publication of the final
rule, but acknowledged that the proposed regulations are far more familiar to employersthanthe
changes made 2004. Other commenters favored a longer peri@hgingrom six to eighteen
months from publicationThe U.S. Public Interest Research Grauggested two-year delay
for public interest advocacy groups. Several employer representativeppbeed the
proposed HCE level stated that adjusting to the newlevel would be particularly burdensome.
For example, the National Association of Manufacturers stated that the proposed increase would
require employersto spend significant time determimingther employees who previously met
the HCE test satisfy the standard duties test (and thus remain exantptg¢quested that if the
Departmentwere tofinalize that increase as proposed, it should set a future compliance date that
provides sufficient the for employersto adjust to the newHCE level

Relatedy, mul t i pl e commenters requested that t
salary/compensation levels over a period of time. Suggested-phasegods varied widely.

Independent SectorandtNato nal Council of Young Mends Chri:



United States of America’(MCA) favored a tweyear phasén period. An individual employee
commenter proposed at® 5-year phasen period for norprofit organizations. Some
commenters who regseed a phase period did not specify a particular timeframe. Many
commenters who supported a phaseited the importance of providing sufficient time for
employersto adapt to and implement the newlev@ée, e.gLutheran Serviceis Americg
National Grocers AssociatiofNGA).

The Department has set an effective date of January 1, 2020, foralrele. The
Department agrees with the commenters who expressed the view that this update to the
regulations is filong overdue, 0 anidcreasethdr t hose
salary levebs soon as possibldhe t i me bet ween t his ruleds publ
exceeds the 3@ay minimum required under the Administrative Proceditt (APA), 5 U.S.C.
553(d), and the 60 days mandated for a fAmajor
u. S. C. 801(a)(3)(A). While the 2004 rule pro
and effective dat&*the Department agrees witbmmenters who acknowledged that this final
rule will be far more familiar to employers than the substantial changes provided in the 2004
final rule 3> Additionally, while the 2016 rule providetd2 daysromt he rul eds publ i c
until its effective datethe salary level increase in this rule is more modest, and affects fewer

worker® two factorsthat favor a shorter period. Moreover, given tine Department is

34 See79 FR 22126.

35 The 2004 final rule included several significant changes, including: (1) a significant
percentage increase in the salary threshold; (2) a significant reorganizatierpairt 54 1

regulations; (3) the elimination of the short and long test structure that had been in place for
more than 50 years and the creation of a single standard test; and (4) the creation of a new test
for highly compensated employees. In conttaste the Department is not changing the

standard duties test or reorganizing the regulations, and so this rule will be much less
complicated for employers to implement.
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currently enforcing the 2004 standard salary level, which an overwhelming majority of
commenérs agreed needs to be updathd,Department concludes that a lengthier delayed
effective date would be imprudenAdditionally, a January 1 date may be convenient for those
employerswho use the calendar year astheir fiscal year, or who use buifjets,essystems,
or other practices on a calendagar basis.T he Department is also declining to delay the
effective dateor create a phase, specificallyfor non-profits. Asdiscussed in more detail in
the standard salary level discussion below, sistant with past practice, the Department is
declining to create special rules for the application of the part 541 exemptions poafis

While some employer representatiegpressedoncern that thproposedCE level
increasemould pose unique chllenges for employers compared to the change to the standard
salary levelgiven the change in methodology for setting the HCE threshold in the final rule,
discussed in further detail belotlie Department does not believe a delayed effective date for
this provision is necessaryl.he Department believes that the January 1, 2020 effective date will
provide employers adequate time to make any changesthat are necessary to comply with the
final regulations, and for similar reasons concludes that a phadge¢he newthresholdsis not
warranted. The Department will also provide significant outreach and compliance assistance,
and will issue a number of guidance documentsin connection with tiiegiion of this final
rule.

[ll. Need for Rulemaking

The primary goal of this rulemaking is to update the standard salary level that helps
define and delimit the EAP exemption. Thiswill ensure that the level works effectively with the
standard dugs test to distinguish potentially exempt EAP employees from ovepiotected

white collar workers.Due totheNevadad i st r i ct courtos deci sion
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the Departmertias beemnforcing the standard salary level of $455 a weEke Department

recognizesthat this level should be updated to reflect cuggnings In the NPRM, the

Department proposed using the methodology from the 2004 final rule to calculate the salary

threshold using current data. The Department explaimadhis method would keep the

standard salary | evel al i gneathingsitfurtherstdteslthatnt er v

the 2004approach haswithstood the test of timweuldrestore the salary level to its traditional

purpose of serving asdividing line between nonexempt and potentially exempt employees,

wudaddress concerns that | e dwdldensureitieatt?e0 16 r ul e

FLSAG6s intended overtime protections are full
The Department is also updating tloéal annual compensation requirement for the HCE

test forexemptiorto ensure thathis threshold remains a meaningful and appropriate standard

when paired with the mosenient HCE duties testin an effort to modernize the part 541

regulationsto account for changing methods of workplace compensation, the Department also

proposed allowing nondiscretionary bonuses and incentive payments (including commissions) to

count towardip tol0percent othe standardr speciakalary leved Finally, in its proposal the

Department explained the importance of updating the salary thresholds more frequently. Regular

updates promote greater stability, avoid the disruptive salary level increases thatitdirores

lengthy gaps between updates, and provide appropriate wage protection for those under the

threshold. With these goalsin minid,the NPRM, the Department affirmed its intention to issue

a proposalo update the earnings thresholds every fourgjemless the Secretary determines

that economic or other factors warrant forestalling such an update.

IV. Final RequlatonRevisions

The Departmensformally rescinéhgthe 2016 final rule and is replacing it with a new

rule that updates theart 54 1earnings thresholds he Department is setting the standard salary
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levelby applyingthe methodologyrom the 2004 final ruléo current data, resulting in a new
standard salary level of $8®er week.In addition, the Department is setting a speciklrga

level of $455 per weetor Puerto Rico, th&).S. Virgin Islands, Guam, and the Commonwealth

of the Northern Mariana Islands; a special salary level of $380 perfaeAknerican Samoa;

and an updated weekiibase rateof $1,043per weekfor the motim picture producing industry.
Nondiscretionary bonesand incentive payments (including commissions) paid on an annual or
more frequent basis may be used to satisfy up to 10 percent of the stsaiaartevebrthe

special salary levebhpplicable to the U.S. territorie§ he Department is also setting the HCE
annual compensati@amountatthe 80th percentile of fulime salariel workers nationally,

resulting in a new HCE level ofl®7,432 These revisions are discussed in furtheaiéelow

A. Standard Salary Level

I. History of the Standard Salary Level
Congress enactedthe FLSA on June 25, 1938, and the first version of part 541, which the

Departmentissued in October 1938, set a salary level of $30 per week for executive and
administrative employe€. The Department updated the salary levelsin 1940, maintaining the
salary level for executive employees, increasing the salary level for administrative employees,
and establishing a salary level for professional employeesttingthose rates, the Department
considered surveys of private industry by federal and state government agencies, experience
gained under the National Industrial Recovery Act, and Federal Government salariesto identify a
salary levelthat reflecteda@ nabl e Adi viding |lineo bet ween

and nonexemptwork. Taking into account salaries paid in numerous industries and the

%63 FR 2518.
37 Stein Report at 9, 2@1, i 31.
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percentage of employees earning below these amounts, the Department set the salary level for
each exemptiorlightly belowthe average salary dividing exempt and nonexempt employees.

In 1949, the Department evaluated salary data from state and federal agencies, including
the Bureau of Labor Statistics (BLS). The Department considered wages in small towns and
low-wage industries, wages of federal employees, average weekly earnings for exempt
employees, starting salaries for college graduates, and salary ranges for different occupations
such as bookkeepers, accountants, chemists, and mining endh&aesDepament also
looked at data showing increases in exempt employee salaries since 1940, and supplemented it
with nonexempt employee earnings data to appr
exempt emMRlecyegeas.zd ng t hat ttehse afini dn csrael aasrey ilne wa
1940 had Agradually weakened the effectivenes
bet ween exempt and nonexempt employees, 0 t he
earnings from 1940 to 1949 for various istfies, and then adopted newsalary levels at a
ifigure slightly |l ower than might H%Asomdicat e
1949, the Department established a secondstesgent duties test for each exemption, which
appliedtoemp | oyees paid at or above a higher fishort
rigorous duties test became known as the fAl on

requirements, the most significant difference between the short test and the lormg tibsitwhe

38 Weiss Report at 10, 147, 19 20.

¥d.at 12.

401d. at 8, 14 20. The Department also justified its modest increases by noting evidence of slow
wage growth for executive empl oldatéds fHin some
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long test limited the amount of time an exempt employee could spend on nonexempt duties,
while the short duties test did not include a specific limit on nonexemptthork.

In 1958, the Department set the long test salary levels using datetedllsy WHD on
salaries paid to employeeswho met the applicable salary and duties tests, grouped by geographic
region, broad industry groups, number of employees, and city size, and supplemented with BLS
and Census data to reflect income increases faewtdllar and manufacturing employees
during the period not cov e r*%TtheOppartrhehtthenBetthea r t me
l ong test salary |l evels for exempt employees
percent of those in thewestwage region, or in the smallest size establishment group, orin the
smallestsized city group, or in the lowesiage industry of each of the categories would fail to
me et t WeThus, the Departdent set the longtest salary levels so thatEHbpercent of
workers performing EAP duties in the lowegige regions and industries would not meet the
salary level test and would therefore be nonexempt based on their salary level alone.

The Department followed a similar methodology when detemgitiie salary level
increase in 1963. The Department examined data on salaries paid to exempt workers collected in
a 1961 WHD survey? The salary level for executive and administrative employees was
increased to $100 per week, for example, when the $@&2y data showed that 13 percent of

establishments paid one or more exempt executives less than $100 per week, and 4 percent of

41 The Department instituted a 20 percent cap on nonexemptwork as part of the long duties test
for executive and professional employeesin 1940, and for administrative employees irB§949.
statute, beginningin 1961, retail employees could spend upper@nt of their hours worked
performing nonexempt work and still be found to meet the duties tests for the EAP exemption.
See?9 U.S.C. 213(a)(1).

42 Kantor Report at 6.

“3|d.at6i 7.

4428 FR 7002 (July 9, 1963).



establishments paid one or more exempt administrative employees less than $100 ger week.
The professional salary level wasirased to $115 per week when the 1961 survey data showed
that 12 percent of establishments surveyed paid one or more professional employeesless than
$115 per week® The Department noted that these salary levels approximated the same
percentages used tpdate the salary level in 1958.

The Department applied a similar methodology when adopting salary level increasesin
1970. After examining data from WHD investigations, BLS wage data, and information
provided in a report issued by the Department inQl®@t included salary data for executive,
administrative, and professional employees, the Department increased the long test salary level
for executive employeesto $125 per week when the salary level data showed that 20 percent of
executive employees fro all regions and 12 percent of executive employees in the West earned
less than $130 a wedR.The Department also increased the long test salary levels for
administrative and professional employeesto $125 and $140 per week, respectively.

In 1975, ratler than followthe prior approaches, the Department updated the 1970 salary
| evels based on increases in the Consumer Pri
i nfl at i o naThigresulteddnaadong.tast salary level for the executinke a
administrative exemptions of $155 per week, and $170 per week for the professional exemption.
The short test salary level increased to $250 per week in P9rbe salary levels adopted were

i ntended as interim | evel sofasudyby[BluSjgcovermga ¢ o mp |

4Sd.at 7004.

46 d.

4 Seeid.

48 35FR 884 85.

940 FR 7091.

01d. at 7092.Each time the short test was increased between 1949 and 1975, it was set
significantly higher than the long test salary levels.
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sixmont h per i*oAtthough thelD&padmerdt intended to increase the salary levels
based on that study of actual salaries paid to employees, the process was never completed, and
the Ainteri mo siadffactfyrthénnext2lyearsr e mai ned

In 2004, the Department replaced the separate long and short tests with a single
Aistandardo salary level test of $455 per week
executive, administrative, and professib@mployees, respectively. The Department noted, in
accord with numerous comments received during that rulemaking, that as a result of the outdated
salary |l evel, Athe 6l ongdé duties tests [had],
because fatively few salaried employees earned below the short test salarydevae
Department estimated that 1.3 million workers earning between $155 and $455 per week would
become nonexempt under the newstandard salary &vel.

In setting the new standasdlary level in 2004, the Department used Current Population
Survey (CPS) Merged Outgoing Rotation Group (MORG) data collected by BLS that
encompassed most salaried employees, including nonexempt salaried employees. The
Department selected a standar@salevelof $455 per week, which at the time wasighly
equivalent to earnings at the 20th percentile of two subpopulations: (1) salaried employeesin the
South and (2) salaried employees in the retail industry nationwide. Although prior salary levels
had been based on salaries of approximately the lowest 10 percent of exempt salaried employees
in lowwage regions and industries, the Department explained that the change in methodology

was warranted in part to account for the elimination of the shorbagdests, and because the

data sample included nonexempt salaried employees, as opposed to only exempt salaried

511d. at 7091.
5269 FR 22126.
53|d. at 22123.



employees? Asin the past, the Department used logglary data sets to accommodate
businesses for which salaries were generally lowert@geographicor industryspecific
reasons.

The Department published a final rule updating the salary level twelve years later, in
2016>° The Department set the standard salary level at an amount that would exclude from
exemption the bottom 40 percaritfull-time salaried workers (exempt and nonexempt) in the
lowestwage Census Region (the South)T he Department estimated that increasing the
standard salary level from $455 per week to $913 per week would make 4.2 million workers
earning between thedevels newly nonexempt, absent other changes by their emptbyiens
Department made no changesto the standard dutiestest. As previously discussed, on August 31,
2017, the U.S. District Court for Eastern District of T exas declared the 2016 fia&ivallid,
and the Depart ment &beinghplgpireaddyanoet Uritilhha Depatitsment si o n
issues a new final rule, it is enforcing the part 541 regulations in effect on November 30, 2016,
including the $455 per week standard salary level.

ii. Purpose ofthe Salary Level Requirement

The FLSA statesthat its minimuwvage and overtime requiremefighallnot apply with
respect to . .. angmployee employed in a bona fiedeecutive, administrative, @rofessional
capacity . . . (as sucterms are defined and delimited framme to time by regulations of the
Secretary . . .9°® The Department hdsng used a salary level test as pait®method for

defining and delimitinghat exemption.

>d. at 22167.

81 FR 32391May 23, 2016)
%6 1d. at 32408.

571d. at 32393.

%829 U.S.C. 213(a)a)(1).
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In 1949, the Department summarized the role efsddary level tests over the preceding
decade, explaining:

In this long experience, the salary tests, even though too lowin the later yearsto

serve their purpose fully, have amply proved their effectivenessin preventing the

misclassification by employs of obviously nonexempt employees, thus tending

to reduce litigation.T hey have simplified enforcement by providing a ready

method of screening out the obviously nonexempt employees, making an analysis

of duties in such cases unnecessdre salary rquirements also have furnished

a practical guide to the inspector aswell as to employers and employeesin

borderline casesln an overwhelming majority of cases, it has been found by

careful inspection that personnel who did not meet the salary requits meuld

also not qualify under other sections of the regulations as the Divisions and the

courts have interpreted theth.
The Department again referendedse principles in the Kantor Repasiterating, for example,
that the salarjevel testsiprovide[ | a ready method g€Ereening out the obviously nonexempt
employeelg]oand that employedésho do not meet the salary test are generalbp found not
to meet the otheequirements of the regulation® The2003 2004rulemakingalsoreferenced
these principle8' Likewise, this final rule updates the standard salary level in light of increased
empl oyee earnings, so that it maintains its u
empl oyees. 0

For over 75 years the Department bsed a salary level test as a criterion for identifying
bona fide executive, administrative, and professional employgmee statementsin the
Department s regulatory history have at ti mes

level test. T heseinclude, for instanceg statemerfrom the 1940 Stein Report that salarfigst h e

best single test of the employer oo$a good faith

¥ Weiss Report at 8.

%0 Kantor Report at3;seealsdJ . S. DlaiH28th Anfiual Report of the Secretary of
Laborfor the Fiscal Year Ended June 30, 194040), a2 3 6[T]lefpower to define isthe
power to exclud® ) .

®1See69 FR 22165; 68 FR 15560, 15570 (Mar. 31, 2003).



professi of @He SteiraRepomriso stdtetl h & an efployer statedat a particular

employee is of sufficient i mportance . . . to

exempt from the protection of the [A]ct, the

attributing i mpor t aesis¢heanount e paysfomtpéifioy eeds ser v
As explainedinthe NPRMheNevadad i st ri ct cour t20KfinalmWeal i dat

has prompted thBepartment to clarify these and simithatementsin light of the salary level

test &8s pur p o distery. ahe doncept af adividing kineo ghouldnot be

misconstrued to suggest that epartment views the salary level tesaaseffort to divide all

exempt employees from all nonexereptployees.A salary level is helpful tdetermine who is

not anexemptexecutive, administrative @rofessional employé@ethe employeesho fall

beneath it.But the salary levdias significantly less probative value fbe employees above it.

They may beexempt or nonexemp#bove thehreshold, the Department&uvates an

empl oyeeds st rsoheyesnpthasedenxar asgedsmettimtutiesthat employee

performs. An approach that emphasizes salary alamespective of employee duties, would

stand in significant tension with thfect. Section 13(a)(19lirects theDepartment to define and

delimitemployeesbase 0 n capdctigin fihich they are employedsalary is anelpful

6281 FR 32413 (quoting Stein Report at 43¢ als®9 FR 22165 (quoting Stein Report at 42).

63 Stein Report at 1%ee alsoida t  [B] hegdiod faith specifically required by the [A]ct is

best shown by the salary paijpid.at 19 (sal ary provides fia val uc
to the 6bona fided character of tdf.&eismpl oy men
Re p o r t[Slaaty is®he ljeét single indicator of the degree of importance involvedin a
particul ar .0.e)mp |Koayneteobrs Reopbor t at 2 (A[ Sal ary] i
the bona fide executive from the working sqeader, and distinguishes thedt or
subprofessional from one who is performing ad
Department Ais not bound by the [ Stein, Weiss
carefully considered. 69 FR 22124.
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indicator of the capacity imhich an employee is employegspecially among lowgpaid
employeesBut i tcapadtyimand of itBelf.
The distr i ctjudgneentddci§ion ersdorsadiBee y ar t ment 6 s hi st
approach teetting the salary level and held @16 final rule unlawful becausedéparted
from it. The district courpprovingly cited the WeissRortane®e x pl ai ned thehat set
minimums al ary | evel as aobVoousty nHeonesempt] empl
iconsistent witRHFQomn direes s oir reti emnlier ruldmakinBse par t me
the district courstated that par to the 2016 final ruldjthe Department ha[d] usega&rmissible
minimum salary level astast foridentifyingcategories oémployees Congress intended to
exempto®™ The court then explaindtiat in contrast to these acceptable paattices, the016
standard salary levef $913 per week was unlawful becaitseould exclude from exemption
fisomany employees who perform exengjoitieso® In support, the court citedtize par t ment 0 <
estimate that, witholigome intervening action by th@mployersthe newsalary level would
result in 4.2 million workerssho meet the duties telsecomingnonexempf’ The court also
emphasized the magnitude of the salamel increase, stating that the 2016 findé fimore than
double[d] the previousminimumsalary levebdand thaffi[b]y raising the salary levelin this
mannerthe Department effectively eliminate[ajconsideration of whether an employee
perfor ms 6bo namifisiratiee, oepxotessiontal capadiytieso®® T he district

court dechredthe final rule invalid because tibepartment had unlawfully excludéam

64275 F. Supp. 3d at 806 (quotiliéeiss Report ati®B); see also idat 807 at n.6 (supporting
salary level that operatéas more of a floa) (internal quotation marks and citation omitted).
% 1d. at 806 (emphasis inriginal).

% 1d. at 807.

®71d. at 806.

8 1d. at 807 (quoting 29 U.S.@13(a)(1)).
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exemptiorfientire categories gfreviously exempt employeeswpoe r f or m 6 bona fi de
administrative, odutiespt of essi onal capacity®o
By excluding from exemption,ithout regard to their duties, 4.2 million workevso
would have otherwiskeen exempt because they passeddalery basis and duties tests
establishedinder the 2004 final rujéhe 2016 final rule was in tension with the Act and wtle
De p ar t lomgstandimgpolicy o$etting a salary level that does ridtisqualify[ ] any
substantial numberfobona fide executive, administrativend professional employees from
exemption”® A salary levebket that high does not further tharpose of the Act, ahis
inconsistentvi t h t he sal ar y linhitedyreldin defaisgtthie EARxesTgtion. | but
The Department habereforaeexaminedhe2016 final rule in light of the district
courtoés decision and t h &hegligrictacousb ddcisione |l 6 s hi st o
underscores that erpt at theelatively lowlevels of compensatiovinere EAP employees are
unlikely to befound, the salary levelisnotasubstitit@e r an anal ysis of an e
It is, at most, an indicator of theduties. For most white collar, salariesmployees, the
exemption should turan an analysis of their actual functionst their salaries, as Congress
instructed T h e s al ar grimhrganeaniodest pusposg sitlentify potentially exempt
empbyeedy screening out obviously nonexeneptployees.
In light of theseconsiderationsas noted in the NPRMhe Departmernttas concluded
that, while anincrease in the standard salary leivein $455 per weels warranted, theicrease

to $913 per weeln the 2016 final rulevasinappropriate.The Department has therefore

®91d. at 806 (quoting 29 U.S.C. 213(a)(1)).

0Kantor Report at 5. In contrast, had the Department simply applied the 2004 methodology to
set the standard salary level, the 2016 final rule would have resulted in approximately 683,000
workers who satisfied the duties test becoming nonexerSpie81 FR 32504 (Table 32).
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engagdin this rulemaking to realigthe salary level with its approprialimited purpose, to
address the concerabout the 2016 final rule identified lige district court, and to update the
salary level in light of increasesimployee earnings

iii. Standardsalary Level Proposal

In its NPRM, the Department proposed to rescind formally the 2016 final rule and to
update the salary level by setting the salavel equal to the 20th percentile of earnings of full
time salaried workers in the lowestige region (the South) afedin the retaiindustry
nationally. The Department applied this method to pooled CPS MORG data for 2015 to 2017,
adjusted to 2017, producing a level of $641
compensation at the time the rukeuld become effective, the Department theffated this
level to January 2020 usinge compound annugtowthratein earnings since the 2004 rule.
This methodology resulted in a proposed salary level of $679 per week ($35,308 per year). The
Department estimated that at this level, 1.1 milkomployeeswho earn at least $455 per week
but less than $679 per week would, without some intervening action by their employers, gain
overtime eligibility.

The Department also stated that applying the ZiD@4 ruled methodology to set the
salary levelwould ensure that overtiraigible workers continue to receive the protections
Congress intended, while avoiding the concernsthatled to the invalidation of the 20 B#rule.
FR10903.The Department explained t haddoleggwas r i n g
reasonabl e and appropriate, noting that it
nearly 15 years the secondongest period (after the salary levels set in 1975) for any part 541
salary test.ld. at 10909.The Department statedat gplying this weltestablished method
would also promote familiarity and stability in the workplace, without causing significant

hardship or disruption to the economyg. The Department also noted that the 2004 final rule
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has never been challengaad so applying the 2004 salary level methodology would minimize
the uncertainty and potential legal vulnerabilities that could accompany a novel and untested
approach.ld.

iv. Standard Salary Level Final Rule
In the final rule, the Department adojpissproposed methadbogy for setting the standard

salary levelwith one minor modification The Department will set the salary level equal to the
20th percentile of earnings of fuiime salaried workers in the lowasage region (the South)
andorin the retailindustrynationally. To calculate the salary level, the Department used
updated CPS earnings data that BLSd@mspiledsince the Department drafted its proposal.
Specifically, he Department applied the adopted methodology to pooled CPS MOR®&da
July 2016 toJune2019, adjusted toeflect 2018/2019As discussed below, rather than
projecting the salary levéd January 2020, as proposed in the NP RiM Department has
instead usethe most recent datvailableat the time the Departmeditafted this final rule
Thisresulsin a salary level of 884 per week.

The Department believes that this method will set an appropriate dividing line between
nonexempt and potentially exempt employees by screening out from exemption employeeswho,
based on their compensation, are unlikely to be bona fide executive, admivéstoat
professionaémployes. In addition, the use of earnings data from the South and the retail
industry will ensure that the salary level is suitable for employees iméme regions and
industries. T hisapproach will also maintain the prominence of the duties test by ensuring that
the salary level alone does not disqualify from exemption a substantial number of employees
who meet the dutiestest. Thisisconsistentwith e dut i es t est 6s historic
alleviate a major concednoveremphasison the salary leveléesthat | ed t o t he 20

invalidation.
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Once thisrule is effective, white collar employees who are subject to the salary level test
and ean less than 884 per week will not qualify for the EAP exemption, and therefore will be
entitled toovertime pay. Employees earning thisamount or more on a salary or fee bases will
exempt if they meet the standard dutiestest. Asa result of this updated salary.2awélion
currently exempt employeeswho earn at least $455 but less than the updated standard salary
level of 84 per weeknill, without some intervening actioryliheir employers, gain overtime
eligibility. In addition,2.2 million white collar workers earning within this salary range who are
currently nonexempt because they do not meet the standard duties test will have their-overtime
eligible status strengthed®ecauseheir exemption status will be clear based on tbadary
alone

v. Discussion of Comments

1. Thresholdssues

As was the case in the responsesto the July 26, 201ahdrh feedback received at the
public listening sessiongommentersto the NPRM overwhelmingly agreed that the salary level
shouldbe increased from the currentipnforced level of $455 per week, which was set in 2004.
Only a few commentessserted that the salary level should not be updated; these consnenter
generally expressed concern thawuld be difficult for employersto absodmny increase to the
salary level.SeeHome Care Assciationof America; South Butler Community Librarykisher
& PhillipsLLP andtheNational Federation of Independent BuessgNFIB), however,
guestioned whether the Department has authority to set a salary level at all.

T he vast majority of commenters also agreed that the Department should continue to set
the salary level on a nationwide basis rather than having different salary levels that vary by
region, industry, or some other fact@ee, e.gAssociated General Coractors of America

(AGC); NationalCouncil of NonprofitsNational Employment Law Project (NELMational
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Propane Gas Agsiationn Partnership to Protect Workplace OpportunRPiWQ. A few
commenters suggested that the Department set multiple salary levels, such as lyristgien
or for urban and rural areaSeeCouncil for Christian Colleges and Universities; Idahoifon
of Human Resourcesutheran Servicesin America few other commenters advocated for
industry-specific salary levelseeNationalNewspaper Asgciation or exemptions from the
salary level test for specific industrieseeFamily Focused T reatment Assation or for
iseasonal &GeeompNenwyrieSpexial Olympicsought a special salary level for
non-profits, while the National Council of Nonprofits opposed such a cante
The Department maintains that the FLSAGOs d
Adefine[] and dtheseandni3[a)(l) exeniptoninceidestise auhority to set
a salary level. While the language of section 13(a)(1) precludes the Department from adopting a
salaryonl 'y test because salary fAi s nseedlso8ldFRpaci ty
32429; 69 FR 22173, the Departmentds broad au
EAP exemption permitsit to use a salary level test as one criterion for identifying bona fide
executive, administrative, and professioealployees. The Deparént has used such a test for
over 75 yearsand its authority to establish dasy level is wellestablished See, e.gWirtz v.
Miss. Publishers Corp364 F.2d 603, 608 (5th Cir. 196&anelliv. U.S. Gypsum Cal41 F.2d
216,218 (2d Cir. 1944Waling v. Yeakleyl40 F.2d 830832 33(10th Cir. 1944).As notedin
t h e N PaRsslary Iével is helpful to determine who is not an executive, administrative or
professional employeed because it Ais a helpf
employed, especially amonglowprai d empl oy ee.s. O 84 FR 10907
The Departmeagrees with the vast majority of commenters who supported increasing

the salary level. The currenynforced level of $455 was set a decade and a half ago in 2004.

3¢



Like all previous salary levels, its effectiveness as a dividing line between nonexanpt
potentially exempt employees has diminished over time, and the level should therefore be
updated to align with growth imarningsn the intervening years. While the Department is
sensitive to the views of commenters who contended that any increalsebs challengintpr
businesseshistorical experience has shown that incremental, reasonable salary level increases
such as the ona this final ruleare feasible and do not have significant adverse economic
consequences. Additionally, as discussetb\W, the salary level set in thisfinal rule takiesse
comment er snoaccaunt byaising wages in the South and the retail industry.

As in the past, the Department chooses to set a nationwide salary level and declines to
establish multiple sats levels based on region, industry, employer size, or any other factor.
Having multiple salary levels would make the regulations more complicated; for example,
regional variations would introduce unnecessary complexity, particularly for employers and
empdoyeeswho operate or work across state lines. As the Department has explained when
previously rejecting regional salary thresholds, adopting multiple different salary levelswould, at
mini mum, create significant alargenumbesdfdiffarent ve di
salary |l evels this would require.o 69 FR 221
declines to set any additional indusBpecific salary levels. THeepartment hasarely created
such leveld?! Instead, as the Department has previously noted, the 2004 methodology

faddresses the concernso of commenters advoca

L A special levefor the motion picture producing industry has been in place for over six

decades due to the Apeculiar employ®kent condi
Academic administrative employees meet the compensation requirement if they are paid on a
sal ary basis fnat a rate at | east equal to the

establishment by which t he empTheRepatmenshaee mpl oy
otherwise refrained frorsettingindustry-specific salary levels.



toward the lower end of the salary levels and considering salaries in the South and inlthe reta
i ndustry. o 69 FR 22171. This approach avoid
levels would entail, while ensuring that the salary level islow enough that it exempts bona fide
EAP employees in those regions and industfies.
2. The NewSaley Level

Commenters diverged regarding the appropriate level at which to set the newsalary level.
As a general matter, with some exceptions, em
proposal, while employee representatives opposed it andddadevel at least as high as the
one set in the 2016 final rule.

The vast majority of employer representat.i
use the 2004 methodology to update the salary lesveé, e.gHR Policy Asseciatior; National
Associgion of Home Builders NAHB); Small Business Legislative Council; PPWO; Wagd
Hour Defense Institute. Employer representatives who supported the proposed level generally
agreed with the Departmentdés assestesmlary t hat
|l evel 6s purpose of screening out only those e

avoiding a de facto salaignly test that would impermissibly replace the role of the dutiestest.

2Some commenters asked the Department to permit employers to prorate the salary level for
parttime employeesSee, e.gCollege and University Professional Assomatfor Human
ResourcesQUPA-HR); Council for Christian CollegeandUniversities; Idaho Division of

Human Resources. The Department has never prorated the salary leveloneasitions,

and it specifically considered and rejected similar requests in its 2004 and 2016 fingbades.

81 FR 23422; 69 FR22171. &% Departmerttaspreviously explained, employees hired to

work part time, by most definitions, do not work in excess of 40 hours in a workweek, and

overtime pay is not at issue for these employees. An employer may pay a nonexempt employee

a salary to wrk part time without violating the FLSA, so long as the salary equals at least the
minimum wage when divided by the actual number of hours (40 or fewer) the employee worked.
SeeFLSA20081NA (Feb. 14, 2008). To the extent that commenters are concdimgicthe

exemption status of seasonal employees, the Departratss hat A [ e] xempt empl o
not be paid for any workweek in which they pe
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See,egBl oomi ndéd Br ands; Nabidal RetaiFaderatio®RANBRWOO r K ;
Seyfarth Shaw.

Commenters who supported the proposal also stated that unlike the 2016 final rule, the
proposal was suitable and manageable fordage regions and industries, and for small
businesses.See, e.g AmericanHotelandLodging Assciation(AHLA) ; American Society of
Travel Advisor§AST A); CUPA-HR; LeadingAge Sodety of Independent Gasoline Marketers
of America(SIGMA); YMCA. Many also conveyed that the proposed level would not produce
the same negativeffect® e.g, increased employer burdens and diminished workplace
flexibility 8 asthe 201@nalrule. See, e.g.National Association of Landscape Professionals;
Seyfarth Shaw. Some also noted that the 2004 rule has withstood the test of time fariBe pas
years and has never been challenged in cc@ge, e.gJob Creators NetworkjGMA..

Additionally, many of these commenters agreed with the Department that the proposed rule was
responsive to the district ooofthe2015$nalcuefee,er ns t
e.g, Ogletree Deakins Nash, Smoak & Stewart, P; GHRM.

Many employer representatives maintained t
in a more appropriate number of employees who would become newly nonéxérphillion
in the first yea® comparedto the 2016 final rule, which would have resulted in 4.2 million such
workers in the first year. They noted that the smaller number of newly nonexempt employees
would maket easier for employersto absorb the co$tsomplianceseeU.S. Small Business
Administration Office of AdvocacySBA Advocacy, would lessen the legal risk associated with
the rule seeNational Restaurant Association (NRAYage and Hour Defense litsite, and
would ensure that the salary level maintainsits historic screening funséie&(GC, Chamber

of Commerce of the United States of America (Chamb&rF-.



A few commenters, while generally support.
NRPM, advocatd for a salary level lower than the one proposed. These stakeholders maintained
that to ensure that the salary level could accommodated@e regions and industries, the
Department should exclude higheage states from the earnings data used to sedalary level.

For example, some commenters urged the Department to include only the East South Central and
West South Centr&ensus Divisionswhich include the lowewage states of Kentucky,

Tennessee, Alabama, Mississippi, Louisiana, Arkansas, Oklahand T exaseeChamber;

Food Marketing Instute (FMI); InternationaFranchise Assciation (IFA} NRA, while AHLA
recommended excluding Maryland, Virginia, and the District of Columbia from the data set

Others suggested generally that the Departnmgné narrower geographic area than the entire
South, using the East South Central Cer3ivgsion (Alabama, Kentucky, Mississippi, and
Tennessee) as an exampf&eeKentucky Retail Federation; SBA Advocacy.

Employee representatives, conversely, gdlyeseated that the salary level should be
raised significantly above the level proposed in the NPRM or that the duties test should be
significantly strengthenedSeee.g,NationalWo me n 6 s L @\WL@);ePnbticelustice
Center; UnidosUS. Many commiems supported the level in the 2016 final rule or something
similar to it. Seg e.g, American Association of Retired PersoA&\RP); American Federation
of State, County, and Municipal Employe@$GCME); Campaign CommentB)ternational
Union, UnitedAutomobile, Aerospace & Agricultural Implemewtorkersof America (UAW)

A few advocated that the salary level be set even higher, at $1,176 per week ($61,152 per year),
using median earnings dat&eeNational Employment Lawyers AssociatiddELA); Nichols
Kaster PLLP (Nichols Kaster)Rudy, Exelrod, Zieff & Lowe LLP (Rudy Exelrod) T exas

Employment Lawyers Associatioi ELA).
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Many employee representatives maintained that the salary level proposed in the NPRM is
inconsistent with the purpose of the FL&8Ad the EAP exemption. In general, these
commenters contended that the proposed salary level was too low to adequately distinguish
between bona fide EAP employees and those who were intended to be eligible for overtime, and
that the rule would result ithe exemption of lowewage workers with limited bargaining
power, whom the statute was designed to prot8eee.g, NELP; NELA; T exas RioGrande
Legal Aid Washington State BudgahdPolicy Center. Several commenters stated that the
proposal would inappropriately exempt employees who perform significant amounts of
nonexempt work.Seee.g, National Councibf Jewish Women; Women Employed. The
American Federation of Labor and Coesgg of Industrial Organization&KEL-CIO) disagreed
that the salary |l evel testbds primary purpose
contending that statements to that effect in
settingthelo g dut i es salary threshol dod but Nndefendi
that the salary |l evels described in those rep
accompanied bthemore rigorousongduties test.

Commentersalso notedthataatorn g t o t he Departmentds own
the proposed rule would result in 2.8 million fewer workers newly entitled to overtime pay in the
first year than the 2016 final rul8eeJoint Comment froni7 Members of Congress; Nanal
Partnershigor Women and Families; Nichols Kaster. Many of these commenters also cited
estimates by EPI, which projected that the proposed rule, compared to the 2016 final rule, would
result in $1.2 billion fewer dollars in earnings transfers to employees and aifedd 8.2
million fewer workers, including 3.1 million workers who would have gained the right to

overtime pay and 5.1 million workers who are already overgtiggble but would have had
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their overtime protecti ons getsalayeydlbecuse afa b y
reduced risk of misclassification. These commenters stated that the narrowed scope of the
proposed rule would be detrimental to these employees, who include millions of women, people
of color, and parents of children undé. 1ISeeEPI; Naional Partnership for Womeand

Families. Somemaintainedfor examplethat ahigher salary level that would affect more
workerswould provide such workers with more income, improve upward mobdityor

provide workers with more timetspend with their familiesSeeAARP; Campaign Comments.
Several commenters highlighted the lower number of affected employees (compared to the 2016
final rule) in their particular stateSeege.g, Maryland Center on Economic Policy; Washington
StateBudget and Policy Center.

Some commenters also asserted that the proposed salary level would result in a higher
risk of misclassification relative to the 2016 final rule, aswell as more litigation, because more
empl oyeesd6 exempt dutieatesurathenmthanthdsalaryleveltSgen t h e
NELA; Winebrake & Santillo LLC. A group of 1date attorneys general and the Attorney
General for the District of Columbia (State AGs) stated that these misclassification consequences
would extend to site wageandhour laws that contain EAP exemptions that track the federal
standard.

Comment ers who opposed the proposed rul e
the reasoningofthdevadad i st r i ct c $eeAFL-AG ERL;NELP ;sNWhL.CiState
AGs . These commenters took issue with the
salary level was too high because it classified as nonexempt over 4 million preeicesipt
workers based on their salaries alone, and as a reqétrimissibly displaced the role of the

duties test.AFL-CIO and EPhsserted that the rawnumber of newly nonexemptworkers under

t
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a new salary teshould notdetermine he t est 6s appropriateness sir
severafactors, such as the amunt of time since the previous update and whether the

methodology used in the last update was sourelatedly, theAFL-CIO stated that it is unclear

why the 2016 final ruleb6s salary | evel, which
nonexemptemployes, was i mper missibly high, but the p
would result in 1.1 million (the Departmentoés

nonexempt employees, is nofhe AFL-CIO also asserted that the Department preemptively
responded t o tviessindhe 2016 finat rulepuleitandotidesemployee
representatives contenddxht therationalethattheDepartmenput forth insupport of the 2016
final rule was more persuasive than the district court decision that invalidat&g@AFL-CIO;
EPI;NELP; NWLC.

Many employee commenters asserted that if the Department didsbantially raise
the salary level above the propdtevel, it should establish a morgorous duties test such as
the former long test, which set specific limits on the performance of nonexempt8ede.qg,
AARP; House and Senate Democratic Caucuses of theigdichegislature; Nabnal Council
of Jewish Women; Women Employed. Some commenters recommended instituting a more
rigorous duties test regardless of the salary level the Department aSeptd-L-CIO; State of
Wisconsin Deprtmentof Workforce Deelopment

Finally, veral empyee representatives also asserted that by adopting the 2004
methodology in the NPRM, the Department perpetuated a methodological error that the 2016
final rul e c¢har ac $eeAFL-CGCe EBcormic Rolicti InstitweniiaPt); NBLP;0
NWLC; 81 FR34400. According to thisview, while the Department had historically used two

tests for exemptiah a long test that paired a more rigorous duties test with a lower salary level,



and a short test that paired a less rigorous duties test with a higheleaédyin 2004, the
Department instead paired a less rigorous duties test with a lower salary level, resulting in
historically nonexempt workers being instead classified as exempt. These commenters stated
that the 2004 methodology failed to adjust formges from the long/short test structure, and that
a significantly higher salary level is necessary to account for the absence of the long duties test,
which restricted the amount of nonexempt work lowage white collar employees could
perform while stillbeing classified as exemp&ome of these commenters contended that, as a
result,the 2004 methodologgesults ina salary level that exempts certain historically nonexempt
employeebecause employeeswho traditionadlyssed the long salary testdfailed the long
duties tesbecame exemptundertBeO 0 4 f i staadard salary lev@lsand duties te§ee
e.g, NELA; Nichols Kaster; Senator Patty Murragomecommented that the Department
unreasonably relied on the functional dormancy of the long test to justify its adoption of the
standard test in 2004, given that the Department did not update the short and long test thresholds
between 1975 and 200@ne comranter, EPI, noted thatéDepartment did not include the
methodology for th&antorlong testwhich used the lowest 10 percent of exempt salaried
employeesin lowvage regions and industrjess an alternative in the NPRM elsewhere in #h
proposal

Converselye mpl oyer representatives disagreed wi:
stated, for example, that the standard duties test is not identical to the short dutiestest, and thatin
2004, the Department accounted for its change in the structuratmsed used for the EAP
exemption by adjusting the percentile used for determining the salary BgeChamberNRA.
More generally, nearly all employer representatives opposed any changesto the standard duties

test. See, e.g.Bowling Proprietors Asociation of America; SA; PPWO.
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The Department appreciates the thoughtful comments it received regarding the salary
level. After considering these comments, the Department has decided to retain the approach
from the proposed ruleith one small changeAs proposed, the Departmentisng CPS
earnings data to set the salary level equal to the 20th percentiletihisalaried workers in
thelowestwage Census Regiofthe South)andortheretailindustrynationwide. To set the
salary level, the Department applied this methodology to pooled CPS MORG dauly 2016
to June2019, adjusted toeflect 2018/2019 This results in a final rule salary level of@lger
week ($3,568for a full-year worker).For the reasons discussed below, the Department is not
inflating the salary level forward to January 2G#0wnas proposed in the NPRMit instead has
used the most recent available actual wage data.

As an initial matter, the Department believes that tloppsed salary level is consistent
wit h, and faithful to, the FLSAOS purpose. A
t hat bona fide executive, administrative, and
statut eds mi rnertime requineangras. 29 b.8.C.@13(a)(1); 84 FR 10903. As
such, when defining the contours of the EAP exemption, while the Department must, of course,
ensure that employees who are subject to the
ensurete hat empl oyees whom Congress has directed |
exempt. The 2016 final rule was in tension with this purpose, as it would have newly
disqualified 4.2 million workers from exemption simply because of their salagigasrdless of
their duties.

The Department believes that this final rule strikes the appropriate balance by using the
salary level, in line with its historical purpose, to screen out obviously nonexempt employees.

As explainedibove the Department adulated this purpose in the Weiss Report in 1949, when



itexplained hat t he s apreaenfgd]theenisctassificatiorsby empldyers of
obviously nonexempt employees, thus tending to reduce litigatioa sintplifiéd enforcement
by providing aready method of screening out the obviously nonexempt empéoyessh on, A [ i ]
an overwhelming majority of cases.would also not qualify under other sections of the
regulations as the Divisions and the courts have interpreteddhafimiss Report at 8Likewise,
inthe Kantor Reporthe Departmerdtaedt he sal ary | evel tests fApro
screening out the obviously nonexempt employe
salary test are generally also found notto meettheotkegui r e ment s of t he r e
Kantor Report at 23. The Department referenced the screening function again in the 2004 final
rue. See6 9 FR 22165. This principle has been at
the EAP exemption for ové&'5 years.

The Department disagrees with the proposition advanced by some employee
representatives that this articulation of the

Kantor reports, or that it applies only when paired with the longsltitist. Both reports

explicitly characterize the minimum salary | e
ready met hod of screening out the agWessously e
Report at 8 And both confirm that under an appr@te salary level test, employees earning

below the salary level generally would not meet the requirements of the duti€s\teistle

these reports were written while a more rigorous duties test was in effect, they nonetheless affirm
thataminimumsalay | evel 6 s purpose is to serve as a A0

BSeeKant or Report at 3 (AEmMpl oy eaensralwllsofothd not r
not to meet the other requirements of the reg
majority of cases, it has been found by careful inspection that personnel who did not meet the

salary requirementswould also not qualifyder other sections of the regulations asthe
Divisions and the courts have interpreted the
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Conversely, as explained in the NPRM, the 2016 final rule went beyond this purpose, and
instead suggested that the salary level had a much greater role to play in determining exempt
status. For exmple,in the 2016 final rule the Departmdobk the positiorthat, in light of the
single standard duties tehiat is less rigorous than the long dutiestesti t he sal ary t hr
must play a greater role in protectingovertimé i gi bl e emplady ée$, § wansfd n
to set the salary level higher . . . because the salary level must perform more of the screening
function previously per8iBR3M&23286%K56't he | ong dut

As a result, the $918er weeksalary level newlyexcluded 4.2 million salaried workers
from exemption regardless of the duties they performed. The district court concluded that this
would exclude from exemption fiso many empl oye
excluded fAent ivrieo ucsdtye geaxreinepst oefmplrceyees who per
administrative, or [pPoof2%5ibB.n &84 pqeomiagbdittaytd 8du t
invalidated the rule.

In sum, as explained in the NPRM, the Department believes that the 20T6inal
Aunt et hered the salary leylel88eBR T 09®M1ljtanidi
resulted inits invalidation by the district court. For thisreason, the Department declinesto

return to the 2016 methodology or to set an evendrggiary level. In contrast, as noted in the

4 As noted in the NRPM, 84 FR 10908 n.76, the Department explained in the 2016 final rule

that at the time of its analysis, 12.2 million salaried white catekers earned more than $455

per week but were overtime eligible because they failed the duties test, while 838,000 salaried
white collar workers were overtime eligible because even though they passed the standard duties
test they earned below$455 perek. The Department then estimated that a §8-3veek

salary level would result in 6.5 million salaried white collar workers who failed only the duties

test, and increase to 5.0 million the number of salaried white collar workers who passed the

duties st but would be overtime eligible because they failed the salary leveSes®1 FR

32464 65;see alsoidat 32413 As t he Department noted, however
number of employeeswho are nonexempt based exclusively on the salatiesttest,
respectively, to determine the effectiveness
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NPRM, the methodology in the 2004 final rule, which the Department is applying in this rule,
Afhas withstood the test of time, is familiar
causing significant &rdship or disruption to employers or the economy, while ensuring

overtimee | i gi bl e workers continue to redca&ive the
10903.

The Department also believes that the number of workers affected by the salary level set
in this final rule confirmsthat the level isappropriate. The Department estimates that the final
rule will result in1.2 million workers who will be newly overtimeligible in the first year as a
result of the increased salary level. The number of tdtbworkers is very similar to the 1.3
million workers affected byldathO8112@ing@FRuUl ebs s
22213, 22253). This similarity to the 2004 rule, which has never been challenged in court, is
consistent with the Deparelnt 6 s vi ew t hat t he salary |l evel s
legally sound.

Moreover,asthe Departmergxplained in the NPRM, because the 2016 final rule set the
salary level fAat the | ow end lodr y hlee vhdlsd ,00 i8&1la
32414, it failed to account for the absence of a long test that historically exeshgedollar
workers with lower salaries but whose duties confirmed they were bona fide EAP employees
Thus,theimpact of the2016 finalrulewoudh ave been t he i nverse of t#h
Department sought to correct. It wolldveresulted in employeeswho, due to the nature of
their duties, have historically been classified as exempt suddeogmingronexempt simply
because of their salaries.

As a result, the 2016 final ruilas intensionvi t h t he sal ary | evel 0s

defining the EAP exemptigasit conflictedvi t h t he Department 6s | ongt
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salary |l evel that did not & doiosngau afliidey [e X e awmtyi \
administrative, and professional employees from exemption, Kantor Report at 5, leading directly

to the district courtds invalidation of the r
is inevitable that some employeed o incorrectly excluded from exemption since the salary

|l evel is fia dividing |line [that] cannot be dr
approximatg]6 Wei ss Report at 11, the Department ma
directive to exenpt bona fide EAP employees. Conversely,ti&million lower-income

workers who will become nonexemptasaresult ofthi¥rge i ncrease to the st
levelwill not include a substantial numberwdrkers whose duties hawéstorically qualified

them as bona fide EAP employees

T hus, while employee representatives criticized the narrower scope of this rule compared
to the 2016 final rule, the fact that this final rule affects considerably fewer employeesthanthe
2016 final rule confirmsather than undermines, its appropriateness. Given that the 2016 final
rule was invalidated due to its overbreadth, that rule is not a reasonable benchmark for
concluding that the number of affected employees under thisrule is too low.

As notedabove,emipoy ee commenters al so objected to
Nevadadi st ri ct courtodés decision invalidating the
its reliance on the reasoning of the district caanell-founded.

Such reliance issasonable and prudent as it reduces the vulnerability of new rules to
legal challenges or injunctions, and maximizesthe likelihood that a newrule can be implemented
immediately. Notably, it has been over three years since the 2016 rule was publshedady
three years since its stated effective date.

currentlyenforced salary level remains at $455 per week, which the Department and nearly all
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commenters agree must be updated. Adoption of a saleythat reduces, to the extent
possible, the likelihood that the rule will be enjoined is the best way to ensure that workers can
reap the rulebds benefits as soon as possible
lengthy litigation. The Degrtment believesthat the salary level in this final rule accomplishes
that objective, particularly given the distr.i
methodology.See275F. Supp.3dat807n.6 (notinche cour t 6 s dhatah i er obse
updated 2004 salary level likely would have not prompted the litigation that invalidated the 2016
final rule because it Awould stild]l be operat.
and citation omitted).

Additionally, the Department is minalfof the concernsthe district court cited. As
articulated in the NPRM and above, the 2016 final rule was, at minimum, in tension with the
FLSA because it resulted in 4.2 million employees, including employeeswho were historically
exempt under the lortgst, becoming nonexempt based on their salaries alone, even though the
Act directs that the EAP exemption be based o
rat her than an employeeds duties determinatiyv
exempion.” While the 2016 final rule naturally contains language disagreeing with these
propositions, for the reasons explained above, the Department has reexamined the 2016 final rule
in Ilight of the district coureteivedindesporisestotben and
RFI and the NPRM, and ultimately finds that the concerns voiced by the district court and by
many public commenters warrant adopting a lower salary level.

The Department disagrees with the employee commenters who assertidn th@d4

methodologc r eat ed a A mi smatcho t hat must be correc

75275 F. Supp. 3dt807.
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one from the 2016 final ruler a restoration of the long dutiesteStee, e.g. E PHe ( i
methodology for setting the standard salary threshalde2004rulewas fundamentally
flawedo ) ; NTEhé 2004 final rule explained thatwasdifficult to coherently apply the long
duties testds requirement t hatperaemhoieRefpte mpl oy e
work.”® Consequentlythe Department switched from the long and short duties tests to a single
duties test that, like the previous short duties test, didmodude a quantitative limit on the
percentage of time performing nonexempt woAnd the Department set a standatdrselevel
that was similar to that of the long test.
Thecommentersrelyingontliemi smatcho t heory appear to a
rule should have paired the single duties test aitligher salary threshoklich as the short test
because the Quartment was obligated to preserve the previous structure of painroge
rigorousduties test with a lower salary level testa less rigorousluties test with a higher
salary level.Sege.g, AFL-CIO, EPI But the previous structure had been created by the
Departmenas one among many permissible policy choices. It was not required biatheory
text. Indeed, the statutory text does not reqthre Department to determiagy salary level As
such, thebepartment was under no legal obligation to preserve the previous salary/duties
structure in the 2004 final rule.
Moreover, the Department believes it would have been inappropriate to adbmttée
short test salary level after removing the long dussin the 2004 final ruleSee84 FR 10908.

The long duties test ensurdthtwhite collar employeeswould not become nonexempt simply

hen employers, employees, as well as
he Ol on gidthdpass distinguisleing phiclh specificactivitiegwere a |
y a part of an employeebds exempt wor
prompted contentious disputes. 0

applied
i nheren

69 FR 22127/ W
t
t |
task t hat
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because their salaries fell below the short t
bonafide EARSt at us. I f the 2004 final rule had ado
after eliminating the long duties test, such employeeswould have been reclassified as nonexempt
solely because of their salary level. Thisapproach would have defrartethe historical role

of using the salary level to screen out only obviously nonexempt employees, and would have

ri sked violating the statutory requirement to
employee isemployed. 29.8C. 213(a)(1). Tlerefore, the Departmebtlieves that i

decision in 2004 not to pair theghershort test salary level with tistandardiuties test was a

necessary measure to maintain policy consistency and follow statutory requirements.

I ndeed, thes28®&tlbemphatlt orabedect t he @A misma
Aat the | ow end of the historical range of sh
precise legal risks that the 2004 final rule attempted to aWidile the Department previoysl
relied on the mismatch theory in defending the 2016 final rule in litigatiendistrict courtin
declaring the 2016 final rule invalidr the reasons set forth abgwaplicitly rejected
application othe mismatch theory in reaching its conclusidxs explained above, the district
court found that the salary level set by the 2016 final rule improperly substénteldyee
salaries or an anal ysi s’ 276F. 8upp 3datyB@se Is Gontoast,tthie 2004,

methodology has never even bexdrallenged in coud let alone invalidatedl during the 15

yearsit has been enforced by the Department.

"Some commenters cont en dontas Hamnedtbdcausediinett r i ct c o
addr ess t htheoryimits gpmiart, evdn though it was the central theory behind the

2016 final rule SeeAFL-CIO; NELP. However, as noted above, the district court implicitly
rejectedhemismatch theory.



Additionally, as noted in the NPRM, the mismatch rationale failed to account for the
substantial number of years during which the long duties test watigély dormant84 FR
1090809;seeals® 9 FR 22126 (explaining that Athe 061 o0
matter, become effectively, ahdquoiagrcammerdassssvnot o 0 u
described the | onigvdpdi i@ autselsly, ,0aidif| fegrvgeern ¢r at
Al ack|[ing] cuThelengtestsalarylevelsset ; 35 were equaled or surpassed
by the minimum wage in 199%. Thus,since at least 1991, the short duties test and salary level
determined whether workers qualified for the EAP exemptiemployers and employees alike
have effectively operated foB3ears under a singlest system.T hus, although, as noted
above, some employee commenters asserted that the 2004 meth@d@oygpts certain
historically nonexempt employeé<., thosevho hadpassed the long salary test and failed the
long duties te3t anyof theseemployees who were nonexempt in the yearsleading up to 2004
were nonexempt because their salariesfellbelowvet short t est lbtheredoael ary t h
appearsthat these commenters are requesting that the Department set the salary threshold at the
historical short test level. The Department attempted to do thisin the 2016 final rule, but as
explained aboe, this approach created legal risks evidenced bihe district courd s

conclusion

The Department continuesto believe thatthe4108t91 | andscape i s fAhig
its approach here, 84 FR 10909, and disagrees with the employee represaruatseding

otherwise. The ontest system effectively in place for thearly threelecades has created

81n 1975, the Department set a long test salary level of $155 per week for executive and
administrative employees, and of $170 per week for professional empldyee®) FR 7092.
On April 1, 1991, the federal minimum wage increased to $4.25 per hoah ehuals $170 for
a 40hour workweek.SeeSec. 2, Public Law 101157, 103 Stat. 938 (Nov. 17, 1989).

~
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significant reliance interests and understandings in the workplace under which employees and
employers alike recognize certain positions as exempthé{devadadistrict court recognized,
a salary |l evel that deviates substantially fr
previously exempt employees who perform 6bona
capacityo6 dut i enpt.o27bFe SUmpn3d at §06 (gaoting 204J).S.C. 213(a)(1)).
Numerous employersindicated that they anticipated significant adverse effects from the 2016
final rule as a result of this widespread reclassification, including not only increased compliance
costs but decreased employee flexibility, reduced morale, and increased employee tiseever.
Independent Electrical Contractpiational Assodation of Truck Stop Operatorblational
Multifamily Housing Counciland theNational Apartment Assciation PPWO; SBA Advocacy
Seyfarth Shaw.

Regar di requesE Radst he Depart ment finclude the
t he f i n axplaimedbelew aind aa described in more detail in the economic athlgsis
Department has considered the Karlbng test methodology as an alternative. Buthee 2004
final rule explained, the Kantamethod which uses the lowest 10 percent of exempt salaried
employeei lowwage regions and industrjggquiresiuncertain assumptions regarding which
employees are actually exerhjh 69FR 22167.1t is also more complex to model and thusiis
less accessible and transparesihd it presents a circularity problem: the Kantor method would
determine the population of exempt salaried employdeke beirg determined by the make
of that population.The 2004 methodology of setting the minimum salary level based on the
lowest 20percentof all salariecemployee# the South and retail industayoids these
problens Seed. Additionally, as discusseth the economic analysis belpupon

consideration ofhe Kantor methodhe Departmerfound that it would result in a salary
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thresholdhat differs from the level set in thisfinal rule $10 per week EPIsimilarly
estimatedhatthe Kantor method would result insalary threshold that deviates from tbeel
proposed in the NPRMy $33 per weekT he Department does not believe tlaisly small
difference justifies reverting ba¢k the Kantor method, particularly because th6£20
methodology is familiar to employers and employéegs not require uncertain and circular
assumptionsand has never been challenged in court.

The Department also disagrees with commenters who stated that a significantly higher
salary levelis justid in order to reduce further the risk of employee misclassification. The
Department recognizes that, in addition to conferring minimum wage and overtime protections
on newly nonexempt employees, an updated salary level clarifies and strengthens tleenponex
status of employeeswho fail the duties test and earn between the previous salary level and the
new one (i.e., those who are and will remain nonexempt), and thereby reduces the risk that those
employeeswill be misclassified as exempt. Indeed,ittasfule clarifies and strengthensthe
nonexempt status @ 2 million salaried white collar workers addd million salaried blue collar
workers earning between $455 and $684 per wSde infra88 VI.A.iii, VI.D.iii.3 .

But the laudable goal of reducimgisclassification cannaivertakethe statutory text,
which grounds an analysis of exemption status
employedi . e., that employekbéssdlbhrgs|l evAistobedi Bbg

screen out only those employees whoreoeperforming bona fide EAP dutieSeeNeiss

5
=y

Report at 8 (noting that the salary | evels
misclassification by employers obviously nonexempt mp | o y emphass added)e As
explained at length above, if the salary level istoo high, as was the case in the 2016 final rule, it

results ina substantial number bfstoricallyexempbona fide EAP employees being classified



asnonexempiithout any examinatioaf their duties. Such action isinconsistent with the
sectionl3(a)(1) exemption. The Department believes that potential misclassification of
nonexempt employees as exempt is most appropriately addressed through compliance assistance
and, if necessary npdorcement by the Department or private parties, rather than through an

artificial increase to the salary levél.

The Department also declinesto adopt a lower salary level than the one proposed in the
NPRM, assome employer representatiseggested. #explained above, by setting the salary
level at the low endl the20th percentild of the earnings of fultime salaried employeesin the
South anfbrretail industry, the Department, consistent with its historical practice, hastailored
the salary level tohe needs of the lowesiage regions and industries. While some employer
representatives stated that the Department could use an even narrower subset of data by
eliminating from consideration high@age states, the Department believes that using tlre ent
Southd thelowestwage Censufegiord in addition to the retail industry nationwide strikes the
appropriate balance by setting a salary level that is based emalgsvareasut can still serve as
a meaningful dividing line in highesageareass well®

In sum, after considering the commentsreceived, the Department has decided to update

the salary level by applying the 2004 methodology to current data. Asnoted in the NPRM, using

® Regarding the view of the state attorneys general that the newsalary level does not do enough
to prevent miscl assi f-4archouriawsnhautrack ELSA exédmetions, st at
nothingin thisrule prevents any state from enacting a higher salary level, or a more restrictive
duties test, than the FLSA if it believes it is necessary to prevent misclassification under state

law.

8The Chambrstaedt hat t he 2004 rule and the Departmen
NPRM) used different groups of stataad that the 2004 rule used only a subset of statesin the

South Census RegionT he Chambér sharacterization of the data set usetkie 2004 rulés

incorrect, as both this rule and the 2004 final rule used the entire South Census Region in setting

the salary level.
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this methodol ogy fApromotes familiarity and st
important wage protections contained in the Act, . . . minimizes the uncertainty and potential
legal vulnerabilities that could accompany a novel and untestedagpto, 06 fAavoi ds new
regul atory burdens, 0 and sets a salary | evel
empl oyee earnings and . . . wor k][ s] appropria
The Department declines to make any changes tduthes test, such as adopting a duties
test similar to the long duties test, which some employee representatives advocated as an
alternative or complement to a higher salary level. Asexplained above, the standard duties test
has been in effect for 15 ges, and the short duties tastwhich it is similar, was functionally
the predominant test in use for the preceding 13 yéars approach has never been challenged.
As a result, botlemployees and employers are accustomed to these tests. Mosadavge,
body of jurisprudence interprets these duties tests, and so changing these tests could increase
regulatory uncertainty and result in costly litigation. The Department also remains mindful of
employer concernsthat reinstating the longdest © aopexempt workould introduce new
compliance burdensSege.g, National Asciationof Truck Stop OperatordlRF, see als@1
FR 32446; 69 FR 2212 Finally, the Department did not propose any changesto the duties test
in the NPRM and does not belie that it would be appropriate to institute such a significant
change to the part 541 exemptionsin this final rule.
Accordingly, the Department declines to return to the more complicated long duties test.
The Department believes that the standard dtéist, whiclfocuseso n  wh et her an empl
Aprimary dutyo consists of EAP tasks, can app

from nonexempt workers.



The Department considered a number of alternativesto the salary level in this fiffal rule.
First, the Department considered not changing the salary level from the cueafdfged level
of $455 per week. The Department rejected this option because, as discussed above, the
Department concluded that the $455 salary legtfifteen years agw longer reflects current
earnings and must be updatedgtove ag meaningful dividing line between nonexempt and
potentially exempt employee3.he Department also considerdintaining the average
minimum wage protection in place since 2004 by udreveighted average of hours at
minimum wa@ and overtime pagepresented by the minimum salary level (ilkg $455 weekly
threshold represented 72.2 hours at minimum wage and overtime pay at the minimum wage in
2004; currently, that salary level repret®55.2 hours at minimum wage and overtime pay; the
weighted average is 59.5 hours, which yields a salary of $502 per webk)Department
rejected this option because it would ndequately ddress wage growth since 2004.

In light of comments from soeemployer representativesetDepartment also
consideredising the2004 methodologiput eliminating the District of Columbia, Maryland, and
Virginia from the data set used to determine the salary tiweeto their higher levels of
employee earningdHowever, as discussed above, the Department believes that using the entire
Southand the retail industry nationwide results mappropriateationwide salary level that is
based on lowvage regions but can still serve as a meaningful dividing line in highge
regions. Using the entire South is also consistent with the methodology used in the 2004 final
rule.

In response to a comment CEPI, he Departmenalsoconsidere@ddoptinghe

methodology that was used to derive the long test salary level prior to 2004 (the Kantor long test

81 The salary levels that would result from each of the alternatives are set forth in sedEion V.
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method), which used the lowest 10 percent of exempt salaried employeesvagdewegions
and industries.However,as explaineth greater detakbove, the Department declined to do so
becausewhile the Kantor methodologgroduces salary levethat differs from the level set in
thisfinal rule by less than 6 perceihtdlepends on uncertain and circulasamptions, anid
morecomplex to modedndthuslessaccessible antansparent

Finally, the Departmertdonsideredising the methodology from the 2016 final rule to set
the salary level, as suggestedrbgnyemployee representatives. However, as explained at
length above, the Department believes that methodology was inappropriate because it resulted in
too many employedsingnewly classified amonexempt based on their salaries aldhas
supplanting theale of the dutiestest. Moreover, the district court invalidated the 2016 final
rule. Therefore, the Department has chosen to us2@0d methodologywhich, as noted
above, screens out obviously nonexempt workers, works well with the standard ditiaade
has never been challenged during the fifteen yearsin which it has been enforced by the
Department.

3. Proposednflation to January 2020

The Department proposed to inflate the salary level to reflect anticipated wage gwowth
January 2020,thefaml r ul eds esti mated effective dat e.
aspect of the proposal, mdmeemployer representatives opposeditfew stated that the
proposed approach was inconsistent way h the D
level using the most recent available data on actual salaries paid to employees, rather than
inflationary metrics.See, e.g.Center for Workplace Compliance; Chambe] F

In the final rule jnstead of projecting the salary level to January 2@89Department
has set the salary level using the most recent data available at the time the Depadment h

drafted the final rule. The Departmentis uspapled CPS MORGilata from July 2016 to June
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2019, adjusted teeflect 2018/2019 As some commenters noteding recent actual wage data
Is consistent with the approach the Department has taken in prior rulemakewsl FR 32403
(noting regulatory history reveals that in mo
broadse of data on actual wages pai d Wdat32081 ari ed
(Aln keeping with our pract i-to-dajeddtaawilaDestpp ar t men
derive the final salary |l evel[.]0).

Itis also consistentiththeDe par t ment 6s hi storical ,imractic
1975 of declining to use inflation to adjust the salary leeelthe part 541 exemptior5ee69
FR 12167 (not i npngtstandingDadipca of avoiding thé wse diinflation
indicatorsfor automatic adjustmers t o t hese s aAddtionallyrthegapi r e ment s
between the latest month covered by the data3ebhe 2018 and t he rul é6s ef f ec
January 2020 is only six months This isa shortergapthan was the case in the 2016 rule,
which had an effective date of December 1, 2016 and relied on salary data from the fourth
qguarter of 2015, anasignificanty shortergapthan the2004 rule whichhad an effective date of
August 23, 2004 anetlied on2002 CPS data. 81 FR 32391, 32405; 69 FR 22122, 22168.
Using adata set that includesch recenéarnings datanables the Department to avoid the
uncertainy and speculatiothatwould accompanyrojecting earnings data

4. Rescission of the 201Fnal Rule

Many employer representativeso commentedontheissseu pport ed t he NPRI
independent proposal to rescind the 2016 final rGBlee, e.gAST A; Center for Workplace
Compliance;NAHB; NFIB; Wage and Hour Defense Institute; Worldwde Clegriimdustry
Asxciation These employers generally maintained tha®®&6 final rule, unlike theroposed

rule, was inconsistentith how the Department haseviouslyset the salary level, and some
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highlighted thathe 2016 final rulexcluded many workrs performindeAP duties. As noted
above, employer representatives also asserted that the 2016 firsalanjelevelwould have a
number of adverse effects, including reductions in staffing levels, hours, and employee benefits;
less flexibility in scheuling; and decreased employee morale. In contrast, other commenters
including thetens ofthousandsho submitted comments as part of a campaigrintained that
the 2016 final rule was appropriate and would hiserefitednore employees than the salary
level proposed in the NPRM, anidged the Department to defend the 2016 final rule in the
currentlystayed litigation.See, e.gAFL-CIO; Campaign Comments; SetorPatty Murray
ThelLeadership Conferenamn Civil andHuman Rights

The Department isnalizing the formal rescission of the 2016 final rule as proposed.
Thus, in addition to replacing the 2016 final rule functionally by revising the part 541 regulatory
text in the Code of Federal Regulations, this final rule also formally rescinds 1i6<fig@l rule.
Thisrescission operates independently of the newcontentin thisfinal rule, as the Department
intends it to be severable from the substantive rule for revising part 541. Thus, even if the
substantive provisions of thisfinal rule revigipart 541 are invalidated, enjoined, or otherwise
not put into effect, the Department intends the 2004 final rule to remain operative, not the
enjoined 2016 final rule that it is rescinding.

Particularly given the recent history of litigation in this griee rescission of the 2016
final rule is necessary to provide certainty and clarity to employees and employers about what
salary level will be effective if this final rule were to be invalidated, enjoined, or otherwise not

put into effect. Asexplaineat length above, the Department believes that the salary level set in

the 2016 final rule was inappropriate. Mor eo
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2016 final rule, the 2004 final rule, which has never been challenged in court, igittae lo
framework to take the place of thisrule if this rule were to be struck down.

B. SpecialSalary T ests

i. Puerto Rico, Virgin Islands, Guam, and the Commonwealth of the Northern Mariana
Island§?

The Department has applied the standard salary leWai¢do Rico since 200%. In
2016, Congress passed the Puerto Rico Oversight, Management, and Economic Stability Act
(PROMESA®* Section 404 of PROMESA states that #fan
t he Depart ment 6s 2®&ik5the¥efmdlruiée shal €& NBRB no f
effecto in Puerto Rico until the Comptroller
a report to Congress assessing the impact of applying the final regulations to Puerto Rico, and
the SecretaryofLabr , fit aking into account the assessme
General, provides a witten determination to Congress that applying such rule to Puerto Rico
would not have a negative ifipact on the econo
't 1 s t he [REmePROMESMIDES SOtdpplyto thisalrule asitisa
new rulemaking, and thus not Arelated too the

PROMESA. Section 404, shppnekeasenwthincedsihgghesalag Co n

level in Puerto Rico, and given the current economic climate there, the Department proposed to

82T he speciasalary tests do not apply to employees of the Federal government employed in

Puerto Rico, the U.S. Virgin Islands, Guam, the Commonwealth of the Northern Mariana

Islands, or American Samoa.

83 See69 FR 22172,

8 SeePub. L. 114187, 130 Stat. 549 (June ,32016).

8 See48U.S.C.2193(@f b) . The Compt r ovhslpeblisheGemlene 20/2018 r e p o
andis available athttps://www.gao.gov/products/GAD8-483.



set a special salary level in Puerto Rico of $455 per ddék level that currently applies under
PROMESA.

The Departrent also currently applies the standard salary level to the Virgin Islands,
Guam, and the Commonwealth of the Northern Mariana Islands (CRMIhe Department
understands that U.S. territories face their own economic challenges and that an increase in the
salary level affects them differently than the States. In recognition of these challenges, andto
promote special salary level consistency across U.S. territories, the Department proposed setting

a special salary level of $455 per week for the Virgiarids, Guam, and tHeNMI.

Few commenters addressed this issue, but t
proposal,T he Sai pan Chamber of Commerce, for examp
economic challenges not experienced by businesses and | oyer s on t he U. S. r

the World Floor Covering AssociatiggVFCA)si mi | arl'y cited the fAuni gt
territories. T he Hotel Association of the Northern Mariana Islands referenced several CNMI
specific concerns, including tht[ w] ages across all I ndustries i
hospitality industry, have been historically
chapter oSHRM expressed similar concerns.

After reviewing the commentsreceived, the Departméinadizing this aspect of the
NPRM as proposed. Assuch, in thislrule the Department will set a special salary level of
$455 per week for Puerto Rico, the Virgin Islands, Guam,tha@NMI.

ii. American Samoa

8 |n Guam and the CNMI, the Department has applied the salary level test(s) applitable to
States.In the Virgin Islands, the Department applied a special salary level test prior to 2004, but
applied the standard salary level beginning in 2004.



As discussed in the NPRM, the Depaent has historically applied a special salary level
test to employeesin American Samoa because minimum wage rates there have remained lower
than the federal minimum wadé.T he Fair Minimum Wage Act of 2007, as amended, provides
that industryspecific mnimum wage ratesin American Samoa will increase every three years
until each equals the federal minimum w&8e€l he disparity with the federal minimum wage is
expected to remain for the foreseeable future.

The special salary level test for employeeAinerican Samoa has historically equaled
approximately 84 percent of the standard salary [B/&he Department proposed to maintain
this percentage and considered whether to set the special salary level in American Samoa equal
to 84 percent of the propabstandard salary level ($679 per wekkgsulting in a special salary
level of $570 per week or to set it equal to approximately 84 percent of the proposed special
salary level applicable to the other U.S. territories ($455 per @erdgulting in a speciaalary
level of $380 per weekT he Department proposed a special salary level of $380 per week in
American Samoalt explained that this approagiould not only maintain the special salary
level that the Department is currently enforcing in American Samoaplld also ensure that
American Samoa, which has a lower minimum wage than the other U.S. terntorébsnot
have a higher special salary level

The Department received no comments on this proposal and will adopt the methodology
set forth in the NPRM. Accordingly, in thigal rule the Department will set a special salary

level of $380 per week for employeesin American Samoa.

87 See69 FR 22172.

8 SeeSec. 1, Pub. L. 1161, 129 Stat. 545 (Oct. 7, 2015).
89 See, e.gh9 FR22172.

VSeeB4 FR1®12.
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iii. Motion Picture Producing Industry

The Department has permitted employers to classify as exempt employees in the motion
picture producing industry who are paid a specified base rate per week (or a proportionate
amount based on the number of days worked), sodsrigey meet the duties tests for the EAP
exemptiom! Thi s exception from the fisalary basiso
the Apeculiar employment conditions existing
applies, for example, vdn a motion picture producing industry employee works less than a full
workweek and is paid a daily base rate that would yield the weekly base rate if 6 days were
worked®? Consistent with its practice since the 2004 final rule, the Department proposed to
increase the required base rate proportionally to the proposed increase in the standard salary level
test, resulting in a proposed base rate of $1,036 per.week

The Department did not receive any comments on the proposed base rate for motion
picture emplgees. The final rule adopts the methodology set forth in our proposal, which using
the new standard salary leveb@! per week) results in a base rate of®BIB per week (or a
proportionate amount based on the number of days wofRed).

C. Inclusion ofNondiscretionary Bonuses, Incentive Payments, and Commissions in the
Salary Level Requirement

In the 2016 final rule, the Department for the first time allowed employesunt

nondiscretionary bonuses and incentive payntemsrdthe standardr specal salary leved®

91 See§ 541.700.

9218 FR 2881 (May 19, 1953).

% The Department calculated this figure by dividing the weekly salary 18684 by $455, and

then multiplying this result (rounded to the nearest hundredth) by thedtast in the 2004

final rule ($695 per week)T his producda new base rate ofl$043 (per weekWwhenrounded

to the nearest whole dollar.

“Alt hough a federal district court subsequent |
summary judgmendecisiondid not address the bonuses provisi@75 F. Supp. 3d 795.
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Under thatrule,suchbonuses must be paid quarterly or more frequently and may satisfy up to 10
percent of the standaad speciabkalary level In the NPRMthe Department again proposed to
permit nondiscretionary bonuses and incentive payments (including commissions) to satisfy up
to 10 percent of the standaydspeciabkalary level testfor the EAP exemption. However,
unl i ke t he 201 6entfthatrsach paymemhtsmust bepaadgpno a quaetenly or more
frequent basis, the Department proposed to allowthe crediting of payments made on an annual or
more frequent basis. Additionally, the Department proposed to permit employers to make a final
Acdotpgo payment within one pawsekpgedodtolridgaaf t er t h
e mp | ogompedsation up to the required levBlee84 FR 109121 3.

Most commenters representing employers supported allowing nondiscretionary bonuses
and incentive payentsto count towards the standard salary level requirenignployer
representatives supporting the bonuses proposal (or an expanded version of it) asserted that
nondiscretionary bonuses and incentive payments constitute a large and important part of the
total compensation package for many exempt employees. $ewarmenters, including the
ChamberFMl, IFA, and NRA, noted thatn light of commenter feedbacthe Department has
previously acknowledged this pointtihe NPRM and in the 2016 final rul&ee81 FR 32423
24;84 FR 10912. The Chamber additionaliled a surveyrom 2018showing thaB0 percent
of non-profit and government employerssurveyedsio me t ypd¢ eafm i alcemtt i ve
The National Association of Truck Stop Operatmsl PPWO asserted that the majority of
employeeswho receive boses and incentive payments otherwise qualify for exempt status,
while SI GMA and WFCA asserted that bonuses an
success Afoster a sense of ownershipo among t

Many employer rpresentatives specifically approvettheDepartmeri s pr oposal t o a
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crediting of nondiscretionary bonuses and incentive payments paid on an annual basis (rather
than quarterly, as provided by the 2016 final rule), agreeing that annual bonusesammon
form of compensation for many EAFMployees SeePPWO; SIGMA.

Although several employer representatives supported the proposal without reservation, a
larger numbeo bj ect ed t o the proposal 6s restriction
payments could only satisfy up to 10 percent of the standard salary level. Some of these
commenters urged the Department to allowbonuses to satisfy more than 10 petifoent of
standard salary level, but declined to specify an exact am8aeCenter for Workplace
ComplianceNational Association of Federaliynsured Credit UniondNGA. Others
specifically proposed a higher percentage limit, including: WFCA (suggestipgrzent); Sall
Business Legislative Counaind T echServAlliance (25 percent); AST A (30 percent)ational
Independent Automobile Dealers Assataon (30 0r 40 percent); and HR Policy Associatiand
the Kentucky Retail Federation (50 percent). Finattany employer representatives urged the
Department not to impose any limiee, e.g American Network of Community Options and
ResourcesAmerican Staffing AssociatighFA; Mortgage Bankers AssociatipNRF; PPWO;

Seyfarth Shaw.

Some commentersitical of the proposed 10 percent limit asserted that it is not reflective
of the compensation practices in their industry, where bonuses and incentive payments often
exceed 10 percent of Seere.gASTA NGAYWHRCA.sOtHeisx ed sal a
contendedhatt o fihar moni ze o0 t h anynoaulepaymentsehatrceugtu |l at i o
towardane mpl oyeeb6s fAregular rate ofseePLHYRO when c al

778.211(c)should countowards the salary thresha@d well See, e.g AGC; HR Policy



Association; PPWO; Wrldwide CleaningindustryAssociatior®™® The Chamber, IFA, anithe
National Lumber and Building Material Dealers Associaton i t i ci zed t he NPRMOSs
the 10 percent limit was necessary to help maintainylaetweersectorshat use such pay
methods and those that traditionally have not dorfésbile AST A and TechServalliance
asserted that the 10 percent limit would have a negative impact on employers in industries that
rely on incentive pay.

Althoughfew organizations representing employees commented on the bonuses proposal,
those who did were unanimous in voicing their opposition. NELA, Nichols Kaster, Rudy
Exelrod and Smith Summersét Associates LLC (Smith Summerset3sertedhat allowing
annuabonuses and incentive payments to satisfy any portion of the salary level test would
undermine the premise that only workers with a minimum level of dependable and predictable
pay should be exemptdmt h e F L SA 0 motextwres Rdlatediyghe AFL-CIO
expressed concern that gheposalvould fiprovide a means for employers to manipulate
empl oyees6 sal ari es $ecealsa\NEIAI Gvempthegaomcgrnssomes r t i me |
employee representatives asserted that the proposal wopkttieularlyinappropriatéy paired
with a salanjevel substantially lower than the figure adopted in the 2016 final Gée, e.g.

NELA; Smith Summerset.

% For the same reason, some commenters specifically requested the Department allowemployers
to credit the value of board and | odginng t owa
employer must include a nemourly payment in the regular rate, that payment shitkdahvise

count towards t seeals@@UPAIHR; PPWOrSeysatthoShaav.. AH)LA and

CUPA-HR asserted that board and lodging benefits are especially commexefo pt

employeesin hospitality and higher education, respectively.

% TheChamber stated that such a consideraticn ibeyond t he Department ¢
The Chamber and IFA additionally stated that government angbrafit employers do not

typically compete with foiprofit employers over the same employee, and that the proposal

would not alter any existing competitive imbalance in any event.

6¢&



Several commenters disputed that nondiscretionary bonuses and incentive payments are
indicative of exempstatus. For example, NELA and T ELA emphasized that such payments do
not convey ownership interests in the busines

represented many categories of employeeswho receive various nondiscretionary bonuses,

including midde management and lower level employdes By contrast, Smith
asserted that nondiscretionary bonuses and in
component for the relatively |l owly paid emplo
who the firm described as Amost i n (emghassinof t he
original).

Finally, employee representatives worried that the proposal would undermine the clarity
and effectiveness of the salary level tesbr exampleAFL-CIO stated thafi[i] ncluding
bonuses in the calculation could create confusion asto whether employees meet the salary
threshold test and are overtime eligiblésee alsdNichols Kaster. Several commenters
includingNELA, Rudy Exelrod, and T ELAasseted that the proposal wouldcrease
monitoring ancompliance costs. Smith Summerset asserted that employerswould have to keep
new payroll and timekeeping records for their exempt staff, including for some individuals no
longer employed by the compawio might be awaiting a deferred compensation payment.
Several employee representatives predicted that the proposal would result in increased litigation,
particularly over the distinction between discretionary and nondiscretionary bdh®eith

Summerset emphasized that the back wage claimsin such disputes would be substantial, and

“NELAand ot her commenters asserted that A[d] et
or nondiscretioary already generates considerable litigation in the context of whether certain

kinds of bonuses must be included in the regular rate for purposes of calculating the overtime

r a t ®eealBoNichols Kaster; Rudy Exelrod; TELA.
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could pose fia surprising and unexpected |
stumble into the violation simply by reason of administrativeeor si ght . 0

After carefully considering commenter feedback, the Department has decided to adopt
the proposal without modificati@ni.e., allowing employers to satisfy up to 10 percent of the
standardr special alary leve$® with nondiscretionary bonusesdimcentive payments
(including commissions), provided that such payments are paid no less frequently than on an
annual basi®’ T hisprovisionappropriately modernizes the regulations to accourEAd?
compensatiopracticesn a growing number of workptes, while at the same time preserving
the important role of the salary basis and salary level testsin identifyingEdRyees
simplifying compliance, and preventing abuse.

Feedback from employer representatives responding to the NPRM has reinfarced
De p ar twewin théeviousulemakinghat the provision of nondiscretionary bonus and
incentive payments has become sufficiently correlateditR status. At the same time, the
Department acknowledges that nonexempt employees may receuisanetionary bonuses and
incentive payments, and that tbert 541 regulations have historically looked only to payments
made on a salary or fee basis to satisfy the minimum salary [€\el.Department believes that
allowing employersto credit nondistionary bonuses towardp to10 percent of the standard

or speciakalary leved strikes an appropriate balance between accommodating legitimate pay

% gpecifically, this rulgpermits employers to use norgfistionary bonuses and incentive
payments to satisfy up to 10 percent of the standard salary level or any of the special salary

levels applicable to U.S. territories. Asdiscussed in greater detail below, however, HCEs must

receive at least the standard salary amount each pay period on a salary or fee basis without
regard to the payment of nondiscretionary bonuses and incentive payments

% The employer may use any S®ek period, such as a calendar year, a fiscal year, or an
anniversary of the hire year
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practices for a growing number of bona fide E&Rployeeswhile not undermining the salary
basisrequirement

The Department has decided against raising
limitation. The Department continuesto believe in the basic logic of the salary requirement.
Capping the crediting of nondiscretionary bonuses and incepéiyments at 10 percent of the
standard salary level ensures that the salary level test remains predominantly saiestenf
earnings, requiring that EA®mployeesubject to the salary criteria must earn at least 90 percent
of the standard salary lemMen a salaried basisAdditionally, while several employer
commenters asserted that nondiscretionary bonuses and incentive payoffgisemore than
10 percent of the total compensation paid to EAiployeesfew specifically asserted that any
significant number of EAlRmployeegarn salaries of less than 90 percent of the proposed salary
threshold (i.e., $64.70 per week, or $8964.40 per year). Thushe Departmendisagresthat
the cumulative effect of raising the standard salary level while limiting the amount that can be
satisfied through nondiscretionary bonuses and incentive pay will result in a significant reduction
in such paymentsT he regulations do not limit thereount of bonuses EAP employees may
earn; it only limits the amount that can count toward the standard salary level.

For similar reasons, the Department has decided against expanding the proposal to allow
additional kinds of payments to count towards tlamdard salary level, such as discretionary
bonuses, employer benefit contributions, or the value of board, lgdgiddacilities. The
Department has never allowed such paymentsto count towards any of the earning thresholds
required for the EAP exempt, including under thEICE test created in 20045ee
541.601(b)(1). The Department did not propose to allowsuch paymentsto count towards the

salary level test, and declines commenter suggestions to do so in thisfinal rule.
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NELA, Smith Summerset, aredher commenters questioned howthe proposed rule
would treat employees affected by the proposalsateonploymentndsefore the end of a 52
week period. Here, consistent with the treatment of employees under the existing H&&etest,
8§541.601(b)(3),he Department has amended the proposed regulatogt&xt1.602(a)(3) to
clarify that employers may pay employees a prorated amount for a designatedisgeriod
where an employee does not work for the entire period, because the employee eittlgr is ne
hired after theeriod s erteradg employmeieforethep e r ieodd Betermining an
empl oyerds payment obligation to such employe
number of workweeks that the employee works within theve@k peiod. Where employment
ends before the end of the-B2ek period, employers must ensure that the employee receives
enough in pay to satisfy the standard salary level by the end of the next pay period following the
empl oyeeds end of employment .

Thefinalrule permits employers to meet the salary level requirement by making a catch
up payment within one pay period of the end of these2k period® In plain terms, each pay
period an employer must pay the EAP employee on a salary basis at least 90 patoeent of
standard salary level and, if at the end of thevB2k period the sum of the salary paid plus the
nondiscretionary bonuses and incentive payments (including commissions) paid does not equal
the standard salary level for the-B82ek period, the empl@&y has one pay period to make up for

the shortfall (up to 10 percent of tregjuiredsalary level). Any such catelp payment will

100 EMI, IFA, and otheemployer representatives requested giving employers more than one pay
period to make any necessary catghpayments, pointing out thidte HCE test permits
employersto make catalp payments within oneonth after the end of the ek period

used for that testSee29 CFR 541.601(b)(2). The Department declinesthis request because this
new provision specifically affects the standard salary level requirement, not additional income
received on top dahat threshold by highly compensated employees.
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count only toward the previousB2e e k peri oddés sal ary amount and
amount in the 52week period in whib it was paid.

The Department is sensitive to concerns raised by employee representats@sand
employer commenters that the bonuses provision may increase compliance costs and litigation.
These effects, however, are mitigated by the fact that angdiondiscretionary bonusasd
incentive pay towards the standard salary level is purely optional. Employers, who would
predominantly bear the cost of compliance and litigation expenses, are presumably best
positioned to evaluate whether the potentiatsof such crediting would outweigh the potential
benefits. Whilethe AHHKCI O cont ends t hat the bonuses propo
anomalous results, where employeesworking side by side performing the same job would be
exempt and nonexempirgly because inclusion of the bonus would raise one employee over
the salary thresholdo t hi s has al ways been true of the sc:
performing identical job duties may receive different salaries.

The Department emphasizést this rulemaking does not change the requirementin
§541.601(b)(1) that highly compensated employees must receive at least the standard salary
amount each pay period on a salary or fee basis without regard to the payment of
nondiscretionary bonuses@incentive payments. While nondiscretionary bonuses and
incentive payments (including commissions) may be counted toward the HCE total annual
compensation requirement, the HCE test does not allow employers to credilyjiessef
paymenstoward the sindard salary requirement.he Department continues to belieat
permitting employersto use nondiscretionary bonuses and incentive payments to satisfy the
standard salary portion of the HCE test is not appropriate because employers are already

permitted to fulfill more than three quarters of the HCE total annual compensation requirement



with commissions, nondiscretionary bonuses, and other forms of nondiscretionary deferred
compensation (paid at least annually). T hus, when conducting the HCE areatysisyers
must remain mindful that HCEs must receive the full standard salary amount each pay period on
a salary or fee basis.

Finally, nothing adoptedin thimalrulea |l t er s t he Depart ment os |
that employers may pay their exemptEEAmployees additional compensation of any form
beyond the minimum amount needed to satisfy the salary basis and salary lev&dests.
8§541.604(a). Similarly, the Department emphasizes that nonexempt employees may continue to
receive bonuses and incentive payments. Where nondiscretionary bonuses or incentive payments
are made to nonexempt employees, the payments must be includedégutar rate when
calculating overtime pay. 778208 210Bxplarshowtone nt 6 s r
include nondiscretionary bonuses in the regular rate calculation.

D. Highly Compensated Employees

As noted in the NPRKHKhalrdebreate®aenpvatesttumlerthe 6s 2 00
EAP exemption, known as theghly compensated employee (HGE}t, based on the rationale
that it isunnecessary to apply the standard duties test in its entirety to employeeswho earn at
least a certain amount annud@lyan amount substantially higher than the annual equivalent of
the weekly standard salaryledeb e c ause such empl oyees fAhave al
to meet all the other requi r'® fiheHGEsestadmbineh e r e g
a high canpensation requirement with a lestsngent duties test.

To meet the HCE test, an employee must earn at least the amount specified in the

regulation in total annual compensation and must customarily and regularly perform any one or

10169 FR 22174 (quoting Weiss Report at 22).
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more of the exemptuties or responsibilities of an executive, administrative, or professional
employee?®? Thi s test applies fAonly to employees whce
office ornonma n u a | *wBoch kn.employee must receive at least the standard saldry leve
eachpayperodn a sal ary or fee basi s, while the rer
compensation may include commissions, nondiscretionary bonuses, and other nondiscretionary
compensation® An empl oyee is per mi-t g ®&ydpeinat niadkue ian gf itn
pay period or within one month afterthe endofthese2e k peri odo t o bring a
compensation up to the required le¥LIf an employee works for less than a full yegither
because the employee is newly hired aftertdginning othe 52weekperiod or endsthe
employment before the end of this peritte employee may still qualify for exemption under
the HCE test if the employee receives a pro rata portion of the required annual compensation,
based upon the numbeineeeks of employmenit®

The Department stated in the NPRM that it continues to believe that the HCE test is a
useful alternative to the standard salary level and duties tests for highly compensated
employees®’ At thetime this level wasnitially setin 2004at $100,000the Department
concluded t hat A whi t eabovedHisltheesholdoeldmedripawaye s wh o e

satisfy any duties te$f® The Department proposed updating the HCE threshold to ensuiie that

1028 541.601(a).

103§ 541.601(d).

1048 541.601(b)(1). However, total annual compensation does not include board, lodging, and

other facilities, or payments for medical insurance, life insurance, retirement plans, or other

fringe benefits.ld.

1058 541.601(b)(2).

196§ 541.601(b)(3).

19784 FR 10913.

%), The Department concluded that fdin the rare
all other requirements of the regulations, a determination that such employees are exempt would



remains a meaningful and appropeiatandard when paired with the mdeaientHCE duties
test. Specifically, he Department proposed setting the HCE threshold at the 90th percentile of
all full-time salariel workers nationally using 2017 CPS data, then inflated to January 2020,
resulting in a proposed HCE threshold of $147,414, of which $6049d have tde paid weekly
on a salary or fee basi¥

The Department received fewer comments addressing the HCE proposal than on many
otherissues in the NPRM, and those who addressed thek@Bsal often did not provide
detailed feedbackNearly all the commenters on the HCE proposal were employer
representatives, most of whom opposed the Dep
compensation level to a level equal to the 90th percentdd fafll-time salaried workers
($147,414). These commentersinstead supp&dedinghe HCE level at $100,006¢¢e, e.g.
HR Policy Assciation National Asociationof ManufacturerSNRF, or increasing the HCE
level but by a lower amount (resultingarthreshold between $100,000 and $147,4k8, e.g.
ChambeyNationalLumberandBuilding Material Dealers Asgiation WFCA. For example,
somecommentersuggested lowering the percentile from 90 percent to 80 percenttfrall
salaried employees nationwid8eeg e.g, Center for Workplace Compliance; WorldatWorl

few employer representatives noted that they did not object to the proposed HZHesadhr

not defeat the objectives of section 13(ajfflthe Ac t . 0 6 qqudtiy WkeBsR&pdrt at

22-23).

1984 FR 1091814. Consistent with the 2016 finalrule, e Depart ment 6s pr op o <
permit employersto use nondiscretionary bonuses to satisfy the weekly standard salary level
requirement for HE workers. Id. at 10914 n.129. As previously statdue Department

believesthat permitting employers to use nondiscretionary bonuses and incentive paymentsto

satisfy the standard salary portion of the HCE test is not appropriate because employers are

already permitted to fulfithe majorityof the HCE total annual compensati@guirement with
commissions, nondiscretionary bonuses, and other forms of nondiscretionary deferred

compensation (paid at least annually).
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SeeAST A, Credit Human Federal Credit Union. By and large, employee representatives did not
specificallyaddress the HCE proposa¥.

Commenters who favored keeping the HCE threshold at $100,000 or increasing it by a
lower amount expressedncern that the proposed level was so high as to put the HCE test for
the EAP exemption out of reach for employersin lewage regions and industries. For
example, the Chamber stated that such empl oye
equ t erms, 0 because A[w]lhether an employee qu
compensated test would depend more on where the employee works than howmuch the
empl oyer values the employeeb6s duties. 0 Some
Departmat should calculate the HCE threshold using data from a laage region of the
country, such as the South Census Regioa subset therepfihich would result in a lower
threshold than using a national data seee, e.g ChamberNRA. Otherssuggestd that the
Department shouldontinue to use national data, but shdolger the threshold bgegingthe
HCE threshold at the 80th percentile of fuifhe salaried workergather tharthe 90th percentile

proposedn the NPRM. SeeCenter for Workforce Opportunity; WorldatWork. WorldatWork

asserted thahisapproaclvoul d Aresult in a far more wor kabl
in weekly earnings in different parts of the
ii denti fy[] those individuals who should be el

Ot her commenters objected to the Departmen
that it would require employersto reassess the exempt status of many ezapsoyethe

standard duties test, rather than the simpler HCE test. The HR Polmgia&ssnandPPWO

110 At least one individual commenter supported the proposed increase in the HCE compensation
level.



explained that A[a] significant amount of adm

employee who had been classified as exempt througicappn of the HCE test remains

exempt wunder applicati on ahalAssciatiosof andard dut i

Manufacturers explained that this process #fis

survey managers, conduct follay interviens, hold new budget discussions, and plan and

i mpl ement changes to each individual employee
The Department has considered the comments regarding the HCE test for exemption and

decided tdower the percentile at which to set tHEE thresholdrom thatproposed in the

NPRM. The Department agrees with commentersitatasing the HCE threshadd

dramatically wuld result in significantadministrative burdens armdmpliance costsncluding

costsassociated witlreassessinghe exempt status afianyhighly paid white collar workers

under the standard duties te3Stet while employerswould incur these burdens and costs, the

vast majority of currently exempt HCE employees would remain exémpler the standard

test)!! In short, the Department would be imposing significadininistrativecosson

employers for a limited effectAdditionally, the Department agrees with commerathatthe

proposed level was so high that it would have excluded employeeswho should be exdenpt

the provision particularly those in lowewage regions and industrieslowever, the Department

disagrees with commenters who oppose any increase in the HCE threshold beyond the currently

enforced level. The number of fiime salaried workers whearn above $100,000 per year has

111n the econmic analysis below in section VI.B.the Department estimated that, under the
baseline scenario in which the HCE threshold remains at $100,000, approximately 9.3 million
workers will pass both the standard and HCE tests and 343,000 will pass only thedHCE

Stated differently, of those workers who will earn at least $100,000, approximately 96.4 percent
would pass the standard duties test.
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increased significantly'? The Department believes thsime increase to the HCE threshold is
necessaryo ensure that the HCE threshold continuesto provide a meaningful and appropriate
complementto the more lenient H@kies test.

Accordingly, the Department is setting the HCE total annual compensation level at the
80th percentile of fultime salaried workers nationally usipgoled20182019 CPS datd?!®
Thisresults in a level off7,432 of which $84 must be paid weekly on a salary or fee
basis'!* The Department believes this threshold is sufficiently high to ensure that it provides a
meaningful and appropriate complement to the more lenient HCE duties test, and that nearly all
of the highlypaid white collar workers earning above thisthresifolddo ul d sat i sfy any
t e sAdditionally, to be consistent with the methodology for setting the standard salary level,
the Department nowuses thrgear pooled data to estimate the HCE compensation [Elvel
Departmenturtherbelieves that tis straightforwardpproachnill lower administrativecosts, as
compared to the initial proposal, whetll ensuringhatnearly all of the highly paidhite collar
workers earningbovethisthresholdi wo slad i sfy any duties test. o

E. Future Updatesto the Earnings T hresholds

As the Department noted in the NPRM, even a-eelibrated salary level that is fixed
becomes obsolete as wages for nonexempt workersincrease over time. Long lapses between

rulemakings have resulted in EAP salary levels based on outdated salaryutdtdev8ls are

11284 FR 10913 n.123.

1131n the NPRM, the Department used 2017 @& to set the HCE compensation le\v@de
id.at10913. To be consistent with the methodology for setting the standard salary level, in the
final rule the Department is setting the HCE compensation level using poedata for July

2016 to June 2019, adjusted to reflect 2018/2019.

14T heDepartment notes that no regional adjustment has been made to the HCE threshold in this
final rule, just as thiswas not part of the determination of the HCE threshold in either the 2004 or
2016 final rules.

11584 FR 10914 (internal citation omitted).



ill-equipped to help employers assess which employees are unlikely to meet the duties tests for
thepart 541 exemptions. As t he Department note
unscrupulous employersto avoid their overtime obligateortscan serve as a trap for the
unwary but weHlintentioned employedthey can also lead increasing numbers of nonexempt
empl oyees to firesort to | engthy court battles
Throughout the years, various stakeleofthave submitted comments asking the
Department to establish a mechanism to update the thresholds automatically. The Department
has twice declined such requests, once in 197
require furt 8d,andsrcalin3004069 BRRZ2IFR However, in the 2016
final rule, the Departmetfior the first timeadopted a mechanism to automatically update the
earnings thresholds every three years, applying the same methodology used to initially set each
threshold in that rulemaking. 81 FR3243D.he di strict courtdos summar
invalidating the 2016 final rule stated that because the standard salary level established by the
2016 final rule was unlawful, the mechanism to automatically updatesttdindard salary level
was fAsimilar®y . . . unlawful .o
In the NPRM, the Departmeekpressed its inteb evaluate the part 541 earnings
thresholds more frequently through rulemaking. 84 FR 10934 Specifically, th®epartment
stated in the&NPRMthatit intended to propose updatesto the standard salary level and HCE total
compensation threshold on a quadrennial basis §nce every four years) through notaed
comment rulemakingnd that eacproposalvould use the same methodology as thesh

recently published final rule. The Secretary, however, could forestall proposed updates if

116275 F. Supp. 3d at 808.
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economic or other factors so indicateldhe Departmeralso described howdouldrevise the
part 541 regulaobnsif it were to codify thigntentionin a finalrule. 1d. at10915 n.140.
Somec o mment ers supported the Departmentds pr
earnings thresholds every four years unless unwarrafuedoeconomic or other factorSee
National Association of Convenience Stomdational Association of Landscape Professionals;
NGA; National Multifamily Housing Council and the National Apartment Association; SBA
Advocacy. These commenters generally agreed
salary level keep pace wiarningggrowth, thus preventing dramatic increases after long gaps
between updatesSee, e.g Credit Union National Associatigdoint Comment from Golf
Industry RepresentativedMany of these commenters specifically expressed support for the
Depart ment 6 s p r-angcomsnzehtruensakingsoeset futoré dalargethresholds
such asNAHB, which commentedthd&@ [ b] y conti nuing its current
regulated community. . DOL will receive timely and important informatias it moves
forward with proposed updatesinthefutore Co mment er s who supported
proposal generally characterized this reliance on naimbcomment rulemaking as preferable
to the 2016 final r ul edsese.galJobCeabastNetworkaipmdat i ng p
Comment of S5erators, with some asserting that automatic updating, without n-tnze
comment rulemaking, would be unlawfgiee, e.g.Joint Comment bynternational Public
Management Association for Human Resousradothers SIGMA.
Otherc o mment ers did not support the Departmer
thresholds regularly. Many commenters felt that there was no need to adhéretsehedule,
with some asserting that doing so could deprive the Departm#éeaxiility to adapt to

unanticipated circumstance¥hese commenters advocated for the Department to continue its
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practice of updating the salary whenever it deems such updates appropeateg, AGC;
Argentumand American Seniors Housing Asso@at HR Policy Association; Independent
Bakers AssociationA f ew commenters questioned the Depar
conducting regular evaluations of the salary le\adeAHLA ; PPWO. Othersfelt that the
proposed updating framework ddexpose the Department to legal risk because parties might
challenge a decision by the Department not to engage in the anticipated rulen&deng
Associated Builders and Contractdfsll. Some commenterswho opposed the updat
proposal asserted that it was unnecessary since the Department can engage in rulemaking at any
time. SeeAssociated Builders and Contractdss!l, NRA.

Other commenteysncluding employee representativespk the opposite tack,
requesting that the Depment automatically update the salary threshdlde e.g, Center for
Popular Democracy; Demos; Oxfam Americ@me of hese commenters asserted that past
experienceincluding the long gaps between the most recent updeieslemonstrated that in
the absence of regular updates, the salary level becomes obsolete, and that an announced intent
to propose updates does not sufficiently ensure that the levels will, in fact, be upSlatezg,
AARP; Joint Comment from 77 Members of Congress; NicKalster Many commenterswho
favored automatic updating specifically supported the updating provision that was included in
the 2016 final rule. SeeAARP; NELA; NELP; NWLC; State AGs T he Leadership Conference
on Civil and Human RightsSome maintained #t the lack of automatic updating would result
i n decreased earnings for workers, citing EPI
transfersto workers between the 2016 final rule and the proposal would increase from $1.2

billion to $1.6 billion die to the lack of automatic updatexeee.g, EPI; NELP; UAW.NELP



furthersta ed t hat A[i ] ndexing would ensure predict
eliminate the needfortme onsumi ng federal regulations. 0

A number of commenters geradly supported regular updatesto the earnings thresholds,
but suggested a frequency other than every four years. For inséegica suggestedhata six
year gap Awould stri kel [tgandfisjtmteenb elr a leanrpd e yiemr srboe
legitimate concerns. . .thanthefgure ar i nterval included in the
Credit Union Association wrote in support of updating the thresholds no less frequently than
every three years, while RepresentaamielLipi ns ki fAurge[ d] t he Depart
[standard salarf hr eshol d more frequently than once ev
annual updates.

In this finalrule, the Departmenteaffirmsits intent to update thetandard salary level
and HCE tothannual compensation threshoatdreregularlyin the futureusing noticeand
comment rulemakingThe Department agrees with those commenters who stated that long
periods without updates serve neither employee nor employer interests, since they dainish t
usefulness of the salary level test and cause future increases to be larger and more challenging
for businesses to absorb. Regular updates, on the other hand, ensure that the salary level test is
based on the best available data (and thus remainsrangéad, brightline test), produce more
predictable and incremental changes in the salary level, and therefore provide certainty to
employers and promote government efficiency

After reviewing thecommens received on this issurpweverthe Departmendeclines
to finalizeits proposato proposaupdateso thepart 541 regulationguadrennially T he
Department agrees with commenters who statedtimtommitmentould deprive the

Department of flexibility to adapt to unanticipated circumstancespalel/es that prevailing



economic conditions, rather than fixed timelines, should drive future updatiee some
commenters supportedtbee p ar t me n tppgosal, thelreaasobfemgunderlying that
suppord e.g, the kenefitsof noticeandcomment rulemaking and of salary levels that keep pace
with earnings growt@ are notnecessarilyied toupdates occurring on a predetermined
scheduleandwould be met bythe Departmenipdating the salary thresholds more regulahy.
addition, hatmanycommentersho supported regular updates nonethalssgreed on the
optimalupdatingrequencyreaffirmsthe Departmer@t s a p,asdoeatberfachatfew if
any, commentersupported the Departmerdifying its intento propose updates
guadrennially

The Department 60s pan34kregulations mareoegulaplydusinge t he
noticeandcomment rulemaking wihlso ensureampleopportunity for public inpytand provide
the Department with the flexibility to update the earnitngesholds in a manner that is tailored
to wages and economic conditions at the time of the up@seause the Department believes
that it isimportantto preservetbee p a r t flexdbitity t6 adapt to different types of
circumstances, the Department declines the suggestions by employee representatives to adopt an
automatic updating mechanisas inthe 2016 final rule Lastly, while the Department
understands commentesncernsegarding théengthy time periods betweeacent
rulemakingsin this final rulethe Departmens reaffirming its commitment tbetter implement
Congsiesgwstontodef i ne and delimit the EAPhroagke mpti o
regulations Regular updategnsurethat the salary levekst continueto screen from exemption
obviouslynonexemptmployeeswho are unlikely to be performing the duties of bona fide

executive, administrative, or professioeaiployees.

117 29 U.S.C. 213(a)(1).
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V. Paperwork Reduction Act

The Paperwork Reduction Act of 1995 (PRA), 44 U.S.C. 3&&kq, and its attendant
regulations, 5 CFR part 1320, require that the Department consider the impact of paperwork and
other information collection burdensimposed on the public. Underthe RRgemncy may not
collect or sponsor the collection of information, nor may it impose an information collection
requirementunless it displays a currently valid Office of Management and Budget (OMB)
control number.See5 CFR 1320.8(b)(3)(vi). OMB has &gsed control number 1236018 to
the Fair Labor Standards Act (FLSA) information collections. OMB has assigned control
number 12380021 to Employment Information Form collections, which the Department uses to
obtain information from complainants regamglifLSA violations.

In accordance with the PRA, the Department solicited comments on the FLSA
information collections and the Employment Information Form collections in the NPRM
published March 22, 2019¢e84 FR 10900, asthe NPRM was expected to impact these
collections. 44 U.S.C. 3506(c)(2). The Department also submitted a contemporaneous request for
OMB review of the proposed revisions to the FLSA information collections, in accordance with
44 U.S.C. 350(d). On May 20, 2019, OMB issued a notice for each collection (D238 and
12350021) that continued the previous approval of the FLSA information collections and the
Employment Information Form collections under the existing terms of clearance. €K& a
the Department to resubmit the information collection request upon promulgationfofahe
rule and after considering public comments on the proposed rule.

Circumstances Necessitating Collectidie FLSA, 29 U.S.C. 20ét seq,. setsthe
federalminimum wage, overtime pay, recordkeepiagd youth employment standards of most

general applicationSection 11(c) of the FLSA requires all employers covered by the FLSA to



make, keep, and preserve records of employees and of wages, hours, and aliliensand
practices of employmentAn FLSA covered employer must maintain the records for such period
of time and make such reports as prescribed by regulations issued by the Secretary of Labor.
The Department has promulgated regulations at part 5§ adlish the basic FLSA
recordkeeping requirements, which are approved under OMB control numbe00285

FLSA section 11(a) providesthat the Secretary of Labor may investigate and gather data
regarding the wages, hours, or other conditions and pegaifemployment in any industry
subject to the FLSA, and may enter and inspect such places and such records (and make such
transcriptions thereof), question such employees, and investigate such facts, conditions,
practices, or matters deemed necessaappropriate to determine whether any person has
violated any provision of the FLSA29 U.S.C. 211(a)T he information collection approved
under OMB control number 12321 provides a method for the Wage and Hour Division of
the U.S. Department of Labtw obtain information from complainants regarding alleged
violations of the labor standards the agency administers and enforces. T his final rule revises the
existing information collections previously approved under OMB control number-0@35%
(Records tde Kept by Employeés Fair Labor Standards Act) and OMB control number 1235
0021 (Employment Information Form).

Thisfinal rule does not impose new information collection requirements; rather, burdens
under existing requirements are expected to increase@semployees receive minimum wage
and overtime protections due to the proposed increase in the salary level requirement. More
specifically, the changes adopted in this final rule may cause an increase in burden on the
regulated community because emp@omwill have additional employeesto whom certain fong

established recordkeeping requirements apply,(maintaining daily records of hours worked
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by employeeswho are not exempt from bgtbminimum wage and overtime provisions).
Additionally, the chages adopted in this final rule may cause an initial increase in burden if
more employees file complaswith WHD to collect back wages under the overtime pay
requirements.

Public CommentsT he Department sought public comments regarding the burdens
impoged by information collections contained in the proposed rlilee Department received
few commentselevant tahe PRA. A fewcommenters stated that employerswould needto
maintain records of hours worked for more employees as a resulirafreasdo the salary
level. SeelInternational Bancshares Corporation; Washington Nonprofits. A few individual
commenters expressed concerns surrounding costs associated with additional recordkeeping. A
CEO of a professional placement firm indicated that tracking of hours would prindueased
human resources paperwork and technology costs. Smith Summerset commented that those
employerswho take advantage of the allowance for up to ten percent of nondiscretionary
bonuses and incentive paymentsto meet the standard salary levamatio maintainrecords
documenting thapplicable annugleriods and detailing earnings and all payments (including
catchup payments) for each affected workiecluding records such employerswere not
previously required to maintain

In response to tlse comments, the Department notes that most employers currently have
both exempt and nonexempt workers and therefore have systems already in place for employers
to track hours. The Department also notes that commenters did not offer alternatives for
estimates or make suggestions regardingmethodology forcalculatinghe PRA burdens. The
actual recordkeeping requirements are not changing in the final rule. However, the pool of

workers for whom employswill be required to make and maintain records in@reased under



the final rule, and as a result the burden hours have increased. Included in this PRA section are
the regulatory familiarization costs for this final rule. We noimaever, that thisis a duplication
of the regulatory familiarization ats contained in the economic impact analggssection V1.

An agency may not conduct an information collection unlessit has a currently valid
OMB approval, and the Department has submitted the identified information collection
contained in the propodeule to OMB for review under the PRA under the Control Numbers
12350018 and 1239021. See44 U.S.C. 3507(d); 5 CFR 1320.11. The Department has
resubmitted the revised FLSA information collectionsto OMB for approval, and intends to
publish a noticemnouncing OMB's decision regarding this information collection request. A
copy of the information collection request can be obtained at http://ww.Reginfo.gov or by
contacting the Wage and Hour Division as shown in the FOR FURTHER INFORMAT ION
CONT ACT secion of this preamble.

Total annual burden estimates, which reflect both the existing and newresponses for the
recordkeeping and complaint process information collections, are summarized as follows:
Type of ReviewRevisions to currently approved infornaticollections.

Agency: Wage and Hour Division, Department of Labor.

Title: Records to be Kept by Employefd-air Labor Standards Act.

OMB Control Number: 12350018.

Affected Public: Private sector businesses or othergoofits, farms, noffor-prdfit
institutions, state, local and tribal governments, and individuals or households.
Estimated Number of Respondents: 5,621,961 (2,616,667 by thisrulemaking)

Estimated Number of Responses: 46,959,856 (2,616,667 added by this rulemaking)
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EstimatedBurden Hours: 3,625,986 hours (2,616,667 added by this
rulemaking)

Estimated Time per Response: Various (unaffected by this rulemaking)
Frequency: Various (unaffected by this rulemaking)

Other Burden Cost 0

Title: Employment Information Form.

OMB Caotrol Number: 12350021.

Affected Public: Businesses or other fqrofit, farms, notfor-profit institutions,

state, local and tribal governments, and individuals or households.

Total Respondents: 36,278(651added by this rulemaking)
Estimated Number dtesponses: 36,278(651added by this rulemaking)
Estimated Burden Hours: 12,155(217hours added by this rulemaking)

Estimated Time per Response: 20 minutes (unaffected by this rulemaking)
Frequency: once

Other Burden Cost: O

MVI. Analysis Conducteth Accordance with Executive Order 12866, Regulatory Planning and

Review, and Executive Order 13563, Improving Regulation and Requlatory Review

Executive Orders 12866 and 13563 direct agenciesto assess the costs and benefits of a
regulationandtoadopgt r egul ati on only upon a reasoned
benefits (including potential economic, environmental, public health and safety effects,

distributive impacts, and equity) justify its costs. Executive Order 13563 emphasizesthe
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importance of quantifying both costs and benefits, reducing costs, harmonizing rules, and
promoting flexibility.

Under Executive Order 12866, the Office of Management and Budget (OMB) determines
whet her a regulatory actingm whia@ hAsingndiufdiesaah
significant action that has an annual effect of $100 million or more on the economy. Significant
regulatory actions are subject to review by OMB. As described below, thisfinal rule is
economically significant.

When he Department uses a perpetual time horizon to allowfor cost comparisons under
Executive Order 137718the annualized cost savings of the final rule584.8million with 7
percent discounting. Thisfinal rule is accordingly expected to be an ExeQutleel13771

deregulatory action.

A. Introduction
i. Background

The FLSA requiresoverecemployersto: (1) pay employeeswho are covered and not
exempt from the Actds requirements not | ess t
worked and overtimpremium pay at a rate of not less than one anehatfedimes the
empl oyeeds regular rate of pay for all hours
and preserve records of their employees and of the wages, hours, and other conditions and
pradices of employment.

The FLSA provides a number of exemptions f
pay provisions, including one for bona fide executive, administrative, and professional (EAP)

employees. The exemption appliesto employees employelona fide executive,

11882 FR 9339Feb. 3, 2017)
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administrative, or professional capacity and to outside sales employees, asthose terms are

idefined and del i m®Tdeo Deyp atr henedé @ar t mgnot at i o

these Awhite coll ar 0 CERxparhbgl. i ons are codi fied
In 2004, the Department determined that two earnings level tests should be used to help

employers distinguish nonexempt employees from exempt employees: the standard salary test,

which it set at $455 a week, and the highly compensated esm(64CE) totakompensation

test, which it set at $100,000 per year (@etionll.C for further discussion). In 2016, the

Department published a final rule settingthe standard salary level at $913 per week and the HCE

annual compensation level at $13@4. As previously discussed, the U.S. District Court for

Eastern District of Texas declared the 2016 final rule invalid.

ii. Need for Rulemaking

The Department has updated the salary level test many times since its implementation in
1938. Tablel presentsthe weekly salary levels associated with the EAP exemptions since 1938,
organized by exemption and long/short/standard duties'fédisthe 37 years between 1938
and 1975, the Department increased salary test levels approximately everyiive years. In
subsequent years, the Department revised the levels less frequently, and it is currently enforcing

the levels set in 2004

11929 U.S.C. 213(a)(1)

120 From 1949 until 2004 the regulations contained two different tests for exer@pditong test

for employees paid a lower salary that includedamoeerigpus exami nation of e
duties, and a short test for employees paid at a higher salary level that included a more flexible

duties test.T he standard duties testused in conjunction with the standard salary level test, as

set in 2004 and appligd date, to determine eligibility for the EAP exemptions. It replaced the

short and long tests in effect from 1949 to 2004

1211n 2016, the Department issued a final rule revising the EAP salary;lbosisver, on

August 31, 2017, the U.S. District Court for Eastern DisticE exas held that the 2016 final

rul edbs standard salary | evel exceededSdehe Dep
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Tablel: Historical Salary Levels for the EAP Exemptions

Date Long Test Short Test
Enacted | Executive | Administrative| Professional (Al
1938 $30 $30 -- --
1940 $30 $50 $50 --
1949 $55 $75 $75 $100
1958 $80 $95 $95 $125
1963 $100 $100 $115 $150
1970 $125 $125 $140 $200
1975 $155 $155 $170 $250
Standard Test
2004 | $455

T o restore the value of tlstandard salary level as a line of demarcation between those

workers for whom Congress clearly intended to provide minimum wage and overtime

protections and oth

continued validity, th®epartment is updating the standard salary level by applying the 2004

er wor kers

wh o

may

be

methodology to current Current Population Survey (CPS) datdsing pooled CPS Merged

Outgoing Rotation Group (MORE} data to represent the July 2018 through June 2019 period
(hereaftereferred to as 2019), the salary level of $684 ($35,568 annually) set in this final rule

correspondsto the 20th percentile of earnings fottimle salaried workers in the South Census

Nevada

including the $455 per week standard salary level set in the 2004 final rule.

V.

U. S275D 8uppb3d 79EfD. Tlexm BO2 7). Until the Department
issues a new final rule, it is enforcing the part 541 regulations in effect on November 30, 2016,

122The Department also notes that therisemployeandworkerare used interchangeably
throughout this analysis.
12T heMerged Outgoing Rotation Grolg asupplement to the CR&id is onducted on

approximately ondourth of the CPS sample monthly to obtain information on weekly hours

worked and earnings.
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Region and/or in the retail industt$® 1> Similarly, the Department used the pooled 2018/19
CPS MORG data to set the updated HCE total annual compensation requirement at $107,432,

which is the earnings for the 80th percentile of altfuie salaried workers nationally.

iii. Summary of AffectedVorkers, Costs, Benefits, and T ransfers

The Department estimated the number of affected workers and quantified costs and
transfer payments associated with this final rule, using the currentiyrced 2004 salary level
as the baseline. To produce thesgmates, the Department used pooled CPS MORG data. S
section VI.Bii. Most critically, the Department estimates that 1.2 million workers who would
otherwise be exempt under the currerghforced standard salary level of $455 per week will
either beome eligible for overtime or have their salary increased to at least $684 per week, and
that 4.1 million employees paid between $455 and $684 per week who fail the standard duties
test (i.e., that are and will remain nonexempt) will have their overtirgdokity made clearer
because their salary will fall below the specified threskiblble2).1® Additionally, an
estimated 101,800 workerswill be affected by the increase in the HCE compensation test from

$100,000 per year to $107,432 per year using tedgqul 2018/19 CPS MORG data. By Year 10,

124 Excluding workers who are not subjectttee FLSA, not subject to the salary level test, or in
agricultureor transportation.

125 As previously explained, in the 2004 final rule, the Department looked to the 20th percentile

of full-time salared workers in the South and in the retail industry nationally to validate the
standard salary level set in the final rule. In thisfinal rule, the Department set the standard salary
level at the 20tipercentile of the combined subpopulations otfutie salaried employeesin the
South and fultime salaried employeesin the retail industry nationwide. Accordingly, the use of
Aand/ oro when describing the salary | evel me t
includes fulttime salaried wkers who work: (1) in the South but not in the retail industry; (2)

in the retail industry but not in the South; and (3) in the south in the retail industry.

126 Here and elsewhere in this analysis, numbers are reported at varying levels of aggregation,
andare generally rounded to a single decimal poidbwever, calculations aredormed using

exact numbers. Therefore, some numbers may not match the reportsoirtistalcalculatioa

shown due to rounding of components.



the Department estimates that 723,000 workers will be affected by the change in the standard
salary level test and 154,000 workers will be affected by the change in the HCE total annual
compensation test, comparteda baseline assuming the currerglyforced earnings thresholds
(i.e., $455 per week and $100,000 per year) remain unchafged.
T his analysis quantifies three direct coststo employers: (1) regulatory familiarization
costs; (2) adjustment costs; andif®nagerial costséesection V.D.iii for further discussion
on costs). The costs presented here are the combined costs for both the change in the standard
salary level test and the HCE total annual compensation level (these will be disaggregated in
sedion VI.D.iii). Total annualized direct employer costs over the first 10 years were estimated
to be $.73.3million, assuming a 7 percent discount rakalfle2). 18
In addition to the costs described above, thisrule will also transfer income from
employersto employeesin the form of wages. The Department estimated annualized transfers
will be $298.8mi | | i on . The majority of these transfe
overtime provision; a smal/l erinimumavage wi | | be a
requirement. Transfers also include salary increases for some affected EAP\ibriers
preserve their exempt status. Employers may incur additional costs, such as hiring new workers.

These other potential costs are discussed in sectioniivl.Botential benefits of this rulkeould

1271n later years, earnings grawiill cause some workers to no longer be affected because their
earnings will exceed theewsalary thresholdAdditionally, some workers will become newly
affected because their earnings will exceed $455 per week, and in the absendaf this

would have lost their overtime protections. To estimate the total number of affected workers
over time, the Department accounts for both of these effects.

128 Hereafter, unless otherwise specified, annualized values will be presented usimpgetberit

real discount rate

19T heterm affected EAP workers refers to th@pulation of potentially affected EAP workers

who either passthe standard duties test and earn at least $455 but less than the newsalary level
of $684, or pass only the HCE dutiest and earn at least $100,000 but less than the newHCE
compensation level of $107,437 hiswas estimated to be 1.3 million workers.
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not be quantified due to data limitations, requiring the Department to discuss such benefits
gualitatively. See8VI.D.v.

Table2: Summary of Regulatory Costs and Transfers, Standard and HCE Salary Levels
(Millions in 20199%)

Future Years [a] Annualized Value
Impact Year 1 3% Real | 7% Real
Year 2 Year 10 Discount Discount
Rate Rate
Affected Workers (1,000s)
Standard 1,156 1,069 723 -- --
HCE 101.8 114 154 -- --
Total 1,257 1,183 877 -- --

Costs and ransfers (Millionsin 2019%) [b]

Direct employer
costs $543.0 $134.3 $99.1 $164.0 $173.3
Transfers[c] $396.4 $307.7 $247.4 $295.0 $298.8
[a] These cost and transfer figures represent a range over thgaanspan.

[b] Costs and transfers for affected workers passing the standard and HCE tests are
combined.

[c] Thisis the net transfer from employers to workers. There may also be transfers
hours and income from some workers to others.

B. Methodology tadDetermine the Number of Potentially Affected EAP Workers

I. Overview

T his section explains the methodology used to estimate the number of workers who are
subject to the part 541 regulations and the number of potentially affected EAP workers. In this
final rule, as in the 2004 final rule, the Department estimated the number of EAP exempt
workers because there is no data source that identifies workers as EAP exempt. Employers are

not required to report EAP exemptworkersto any central agency or as past @employee or



establishment survey?® The methodology described here is largely based on the approach the

Department used in the 2004 and 2016 final rties.

ii. Data

The estimates of EAP exempt workers were based on data drawn from the CPS MORG,
which is sponsored jointly by the U.S. Census Bureau and BLS. The CPSis a large, nationally
representative sample of the labor force. Households are surveyed for four months, excluded
from the survey for eight months, surveyed for an additional four mothiéispermanently
dropped from the sample. Duringthe last month of each rotation in the sample (month 4 and
month 16), employed respondents complete a supplementary questionnaire in addition to the
regular survey:? T his supplement contains the detailefbrmation on earnings necessary to
estimate a workerdéds exemption status. Respon
always the week that includes the 12th day of the month.

Although the CPS MORG is a large scale survey, administered to apyateky 15,000
households monthly representing the entire nation, it is still possible to have relatively few
observations when looking at subsets of employees, such as exempt workersin a specific
occupation employed in a specific industry, or workersspexific geographic location. To

increase the sample size, the Department pooled together three years of CPS MORG data (July

1301n 2015, RAND released results from a survey conducted to estimate EAP exempt workers.
However, this survey does thbave the variables or sample size necessary for the Department to
base the RIA on thisanalysis. Rohwedder, S. and Wenger, J.B. (2015). The Fair Labor
Standards Act: Worker Misclassification and the Hours and Earnings Effects of Expanded
Coverage. RANOLabor and Population.

131 See69 FR 22196209; 81 FR 324530. Where the proposal follows the methodology used

to determine affected workersin both the 2004 and 2016 final rules citations to both rules are not
always included.

132Thisis the outgoing rotan group (ORG); however, this analysis uses the data merged over
twelve months and thus will be referredto as MORG.
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2016 through June 2019) to represent the single year from July 2018 through June 2019.
Earnings for each observation from thet lsix months of 2016, 2017, and the first six months of
2018 were inflated to 2018/19 dollars using @omsumer Price Index for All Urban Consumers
(CPIU). For ease of presentatiand because inflation is low enough fbis to be trivial these
will be referred to as 2019 dollars throughout this analyhis.weight of each observation was
adjusted so that the total number of potentially affected EAP workersin the pooled sample
remained the same asthe number for the July 2018 through June 20190&®5 M hus, the
pooled CPS MORG sample uses roughly three times as many observationsto represent the same
total number of workers in 2018/19. The additional observations allowthe Department to better
characterize certain attributes of the potentialfgeeted labor force. This pooled dataset is used
to estimate all impacts of the final rulemakig.

Some assumptions were necessary to use these data asthe basis for the analysis. For
example, the Department eliminated workers who reported that #ekiywhours vary and
provided no additional information on hoursworked. Thiswas done because the Department
cannot estimate effects for these workers since it is unknown whether they work overtime and
therefore unknown whether there would be any ne@ayofor overtime if their status changed

from exempt to nonexempt. The Department reweighted the rest of the sample to account for

3B¥Af ew commenters comment ed o ntotaluatebhe galaryt ment 6
level. EPland NELP asked the Department talsetsalary thresholds using a data series that

BLS publishes on a regular basis, while the Chamber asked the Department to publish the data

sets used to set the salary thresholds. The Department calculateathidteedalary level and

the HCE total annd@ompensation level using publichvailable CPS microdata (compiled by

the U.S. Casus Bureau). The Department has frequently set the salary level using its own
enforcement data and/or datathatis not publicly available, and baletasing publict

available CP $lata to calculate the salary level in thisfinal rule is appropriate.



this change (i.e., to keep the same total employment estim¥tadis adjustment assumes that
the distribution of hoursevked by workers whose hours do not vary is representative of hours
worked by workers whose hours do vary. The Department believes that without more

information this is an appropriate assumptiéh.

1 T Number of Workers CdVReguletbnsby t he Departm
To estimate the number of workers covered
part 541 regulations, the Department excluded workers who are not subject to its regulations or
whom the FLSA does not cover. Thismay happen, for iestaha worker is not an employee
under the FLSA. Excluded workers include military personnel, unpaid volunteers, self
employed individuals, clergy and other religious workers, and federal employees (with a few
exceptions described below).
Many of thesenorkers are excluded from the CPS MORG, including members of the
military on active duty and unpaid volunteers. Sgtiployed and unpaid workers are included

in the CPS MORG, but have no earnings data reported and thus are excluded from the analysis.

The analysis excluded religious workers ident.
occupational code 2040), O0directors, religiou
wor ker s, al |l ot herd (2060) . ntaveceveredbytielFldSA ees o

134T he Department also reweighted for workers reporting zero earrimgsidition, he

Department eliminated, without reweighting, workers vidoehreported usuallyworking zero

hours and working zero hours in the past week.

135 Thisis justifiable because demographic and employment characteristics are similar across
these two populationg(g, age, gender, education, distribution across industries, share paid
nonhoury). The share of all workers who stated that their hours vary (but provided no additional
information) is5.0percent. To the extent these excluded workers are exempt, if they tend to
work more overtime than other workers, then transfer payraectsosts may be

underestimated. Conversely, if they work fewer overtime hours, then transfer pagneents

costs may be overestimated.

9¢



but not the Departmentds part 541 regulations
(OPM) regulates their entitlement to minimum wage and overtime3agxceptions exist for
U.S. Postal Service employees, Tennessee Vallglidgkity employees, and Library of Congress
employees?’ The analysis identified and included these covered federal workers using
occupation and/or industry code. The FLSA also does not cover employees of firms that
have annual revenue of less than $800 and who are not engaged in interstate commerce. The
Department does not exclude them from the analysis, however, beébatesés no data set that
would adequately inform an estimatetbé size of thisworker population, although the
Department bedivesit is a small percentage of workers. The 2004 final rule analysis similarly
did not adjust for these workers.
The Department estimated that in Year 1 there will be 164.5 million wage and salary
workers in the United StateSigure 1). Of these, 139.4 million will be covered by the FLSA
and subject to the Departmentodés regulations (
will be excluded from FLSA coverage for the reasons described alfogere 1 illustrates how
the Depatment analyzed the U.S. civilian workforce through successive stages to estimate the

number of potentially affected EAP workers.

136 See29 U.S.C. 204(f)Federal workers are identified in the CPS MORG with the class of

worker variable PEIO1COW.

137 Sedd.

138 postal Service employees were identified with the Census industry classification for postal

service (6370Q) Tennessee Valley Authority employees were identified as federal workers

employed in the electric power generation, transmission, and disbrbatlustry (570) and in

Kentucky, Tennessee, Mississippi, Alabama, Georgia, North Garalr Virginia. Library of
Congress employees were identified as federal
archivesd (6770) and. residing in Washington D
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Figure 1: Flow Chart of FLSA Exemptions and Estimated Number of Poteniéfigcted

Workers
Wage and Salary
Workers
(164.5 million)
1 I 1
Subject to the FLSA and Not Subject to the FLSA o
the Department's the Department's
Regulations Regulations
(139.4 million) (25.1 million)
1 I 1

4
White collar, SalariedNot Blue collar, Hourly,or
Eligible for Another (Non- Eligible for Another (Non-
EAP) Overtime Exemption EAP) Overtime Exemption

(47.6 million) (91.9 million)

\

L] I L}
EAP Exempt Not EAP Exemp]
(33.4 million) (14.2 million)
| | I | |
Potentially .
Affected In Named QFcupatlo
(25.6 million) (7.8 million)

iv. Number of Workers inite Analysis

After limiting the analysis to workers covered by the FL&Ad subject to the

Depart me

from further analysis since this final rule is unlikely to affect th@mese include blue collar
workers, workers paid on an hourly basis, and workers who are exempt underaiéeaimon
EAP) exemptions.

The Department excluded a total of 91.9 million workers from the analysis for one or
more of these reasons, which often overlappegl,(many blue collar workers are also paid

hourly). The Department estimated that in 2018/19 there®&f&million blue collar workers.

nt 6 s p,saveral dhérigroupeovwikers were idestified and excluded
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These workers were identified in the CPS MORG data following the methodology from the U.S.
Government Accountability Officeo®andtBAO) 1999
Depart mentds 2004 mr.SgbIdFR2224D44. Supapisorsin anal y si
traditionally blue collar industries were classified as white collar workers because their duties are
generally managerial or administrative, and therefore they were not excluded as blue collar
workers. UsingtheCP v ariable indicating a respondent 6s
determined that 81.9 million workers were paid on an hourly basis in 2038/19.

Also excluded from further analysis were workers wheoye exempt under certaither
(non-EAP) exemptions. Although some of these workers may also be exempt under the EAP
exemptions, they would independently remain exempt from the minimum wage and/or overtime
pay provisions based on the n&AP exemptions. The Department excludedatimated 5.0
million workers, including some agricultural and transportation workers, from further analysis
because thewould be subject tanother (noFEAP) overtime exemptionSeeAppendix A:
Methodology for Estimating Exemption Status, containdtierulemaking docket, for details
on how this population was identified.

Agricultural and transportation workers are two of the largest groups of workers excluded
from the population of potentially affected EAP workersin the current analysis, ansosité
exceptions, they were similarly excluded in 2004. The 2004 final rule excluded all workers in
agricultural industries from the analy&éwhile the current analysis, similar to the 2016

analysis, only excludes agricultural workers from specified patanatindustry combinations

139 GAO/HEHS. (1999). Fair Labor Standards Act: White Collar Exemptionsin the Modern
Work Place GAO/HEHS99-164, 4041, https://mmw.gao.gov/assets/230/228036.pdf
149CPS MORG variable PEERNHRY.

14169 FR 22197.
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since not all workers in agricultural industries qualify for the agricultural overtime pay
exemptions. The exclusion of transportation workers matched the method for the 2004 final rule.
Transportation workers were definad those who are subject to the following FLSA

exemptions: section 13(b)(1), section 13(b)(2), section 13(b)(3), section 13(b)(6), or section
13(b)(10). The Department excluded 1.1 million agricultural workers and 2.1 million
transportation workers fronine analysis. In addition, the Department excluded another 1.9

million workers who fall within one or more other FLSA minimum wage and overtime
exemptions. T he criteria for determining exempt status for agricultural and transportation
workers are detaileid Appendix A. However, of these 1.9 million workers, all but 20,000 are

either blue collar or hourly, and thus the effect of excluding these workers is negligible.

v. Number of Potentially Affected EAP Workers
After excluding workers not subject totbee part ment 6 s FLSA regul at
who are unlikely to be affected by this final rule (il®ue collar workers, workers paid hourly,
workers who are subject smother (norFEAP) overtime exemption), the Department estimated
there will be 47.6 milon salaried white collar workers for whom employers might claim either
the standard EAP exemption or the HCE exemption. T o be exempt under the standard EAP test,
the employee must:
i1 Dbe paid a predetermined and fixed salary that is not subject to radbetause of variations

in the quality or quantity of work performed (the salary basis té&st);

142 S5ome computer employees may be exempt étbey are not paid on a salary basis. Hourly
computer employeeswho earn at least $27.63 per hour and perform certain detxesgve

under section 13(a)(17) of the FLSAhese workers are considered part of the EAP exemptions
but were excluded frothe analysis because they are paid hourly and will not be affected by this
final rule (these workers were similarly excluded in the 2004 analysis). Salaried computer
workers are exempt if they meet the salary and duties tests applicable to the EAP ex&mpti
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1 earn at least a designated salary amount (the 2004 final rule set the salary level at $455 per
week (the standard salary level test)); and
1 primarily performexempt work, as defined by the regulations (the standard duties test).

The 2004 final rul e s -phiddmplayeesto quaify foro ws cer t
exemption aslong as they customarily and regularly perform one or more exempt job duties.
The HCE anual compensation level set in the 2004 final rule was $100,000, including at least
$455 per week paid on a salary or fee basis. The CPSannual earnings variable is topcoded at
$150,000 (i.e., workers earning above $2,884.61 ($150,000/52 weeks) peansgelported as
earning $2,884.61 per week). The Departmentimputed earnings for topcoded workersin the
CPS data to adequately estimate the cost savings of this rule in comparison to the 2016 final rule
under E.O. 1377113144
Salary Basis

T he Departmetincluded only nonhourly workers in the analysis based on CPS"8ata.

For this rulemaking, the Department considered data representing compensation paid to

nonhourly workers to be an appropriate proxy for compensation paid to salaried workers. The

and are included in the analysis since they will be impacted bfirthisule. Additionally,

administrative and professional employees may be paid on a fee basis, as opposedto a salary
basis. 8§ 541.605(a). Although the CPSMORG does not idemtifigers paid on a fee basis,

they are considered nonhourly workers in the CPS and consequently are correctly classified as
Asal ariedd (as was done in the 2004 final rul
143We used the standard Pareto distribution approach to impute earnings above the topcoded

value as described #rmour, P. and Burkhauser, R (2013). Using the Pareto Distribution to

Improve Estimates of T opcoded Bargs.Center for Economic Studies (CES).

4As a result of the 2016 final ruleds aut omat
in Year 7 following the 2016 final rule would exceed $150,000. Imputing earningsimprovesthe
impact estimates an@osequently the estimates of cost savmighis final rule.

145The CPSvariable PEERNHRY identifies workers as either hourly or nonhourly.
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Depariment notes that it made the same assumption regarding nonhourly workersin the 2004

final rule 146

The CPS population of fAnonhourlyo workers
rate, a dayrate, or largely on bonuses or commissions. Data in the ER®aavailable to
distinguish between salaried workers and these other nonhourly workers. However, the Panel
Study of Income Dynamics (PSID) provides additional information on hownonhourly workers
are paid. Inthe PSID, respondents are asked howattegyaid on their main job and are also
asked for more detail if their response is other than salaried or hourly. Possible responses
include piecework, commission, s&lmployed/farmer/profits, and by the job/day/mile. The
Department analyzed the PSIDtaand found that relatively fewnonhourly workers were paid
by methods other than salaried. The Departmentis not aware of any statistically robust source

that more closely reflects salary as defined in its regulations.

Salary Level

Weekly earnings aravailable in the CPS MORG data, which allowed the Department to
estimate howmany nonhourly workers pass the salary leveltésteawever, the CPS earnings
variable does not perfectly reflect the Depar
includes all nondiscretionary bonuses and commissions, which may be used to satisfy up to 10
percent of the newstandard salary level under this final rule. T his discrepancy between the
earnings variable used and the FLSA definition of salary may cause tacstigfestimation of
the number of workers estimated to meet the standard salary level test. Second, CPS earnings

data includes overtime pay, commissions, and tips. The Department notes that employers may

196 See69 FR 22197.
147The CPSMORG variable PRERNWA, which measures weekly earnings, is used to identify

weekly salay.
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factor into an empl oyeeteddwertimeahbusmwyrked Tethesertenu m f o
they do so, that premium would be reflected in the data. Similarly, the Department believestips
will be an uncommon form of payment for these workers since tips are uncommon for white
collar workers. The Deptament also believes that commissions make up a relatively small share
of earnings among nonhourly employé&s.
Duties

The CPS MORG data do not capture information about job ¢dutiesefore, the
Department used occupational titles, combined with probabistimates of passing the duties
test by occupational title, to estimate the number of workers passing the dutigishisst.
methodology is very similar to the methodology used in the 2004 rulemaking, and the
Department believesit isthe best avagaflethodology. In 2004, to determine whether a

worker met the duties test, the Department used an analysis performed by WHD in 1998 in

response to a request from the GAO. Because
andregularly assesses workddy e x e mpt st atus, WHD was wuniquel
anal ysis. The analysis was used in andth t he
the Departmentodés 2004°regul atory i mpact analy

1481n the PSID, relatively few nonhourly workers were paid by commission. Additionally,
according to the BLS ECI, about 5 percent of the private workforce is incepdidewrkers
(incentive pay is defined as payment that relates earnings to actualuadimiadroup

production). SeeWilliam J. Wiatrowski, Bureau of Labor Statistics, T he Effect of Incentive Pay
on Rates of Change in Wages and Salaries (November 24, 2009),
http://mmw.bls.gov/opub/mir/cwe/theffect-of-incentivepay-onratesof-changein-wagesand
salaries.pdfat 1.

149 Fair Labor Standards Act: Whi@llar Exemptions in the Modern Work Plaseipra note

139, at40-41.

1%0See69 FR 22198.
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WHD examined 499 occupational codes, excluding tira were not relevant to the
analysis for various reasons (one code was assigned to unemployed personswhose last job was
in the Armed Forces, some codes were assigned to workers who are not FLSA covered, others
had no observations). Of the remainingagational codes, WHD determined that 251
occupational codes likely included EAP exempt workers and assigned one of four probability
codes reflecting the estimated likelihood, expressed as ranges, that a worker in a specific
occupation would perform dutiesquired to meet the EAP dutiestests. The Department
supplemented this analysis in the 2004 final rule regulatory impact analysis when the HCE
exemptionwas introduced. The Department modified the four probability codes for highly paid
workers based ugn its analysis of the provisions of the highly compensated test relative to the
standard duties test @ble3). Toillustrate, WHD assigned exempt probability code 4 to the
0 c c up at -ine supefviorsimanagers of construction trades and extraction k e r s 0
(Census code 6200), which indicates that a worker in this occupation hasa 0 to 10 percent
likelihood of meeting the standard EAP dutiestest. However, if that worker earned at least
$100,000 annually, he or she was assigned a 15 percent pitgludigiassing the more lenient
HCE duties test>!

The occupations identified in GAO6s 1999
final rule map to an earlier occupational classification scheme (the 1990 Census occupational
codes). For thisfinalule, the Department used occupational crosswalks to map the previous

occupational codesto the 2002 Census occupational codes and then to the 2010 Census

151 T he HCE duties test issed in conjunction with the HCE total annual compensation
requirement, as set in 2004 and applied to datdetermine eligibility for the HCE exemption.
It is much less stringent than the standard and short duties tests tottedtegery highly paid
employees are much more likely to be properly classified as exempt.
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occupational codes, which are used in the CPS MORG 2016 through 201% daganew
occupationcomr i ses more than one previous occupatioc
code is the weighted average of the previous
closest probability code.

T able3: Probability Worker in Category Passes the Duliest

Probability The Standard EAP Test The HCE Test
Code Lower Bound | Upper Bound| Lower Bound| Upper Bound
0 0% 0% 0% 0%
1 90% 100% 100% 100%
2 50% 90% 94% 96%
3 10% 50% 58.4% 60%
4 0% 10% 15% 15%

These codes provide information on the likelihood that an employee in a category met the
duties test but they do not identify the workersin the CPS MORG who actually passed the test.
Therefore, the Department designated workers as exempt or nonexeeabake
probabilities. For example, for every ten public relations managers, between five and nine were
estimated to passthe standard duties test (based on probability category 2). However, it is
unknown which of these ten workers are exempt; theeetbe Department must determine the
status for these workers. Exemption status could be randomly assigned with equal probability,
but thiswould ignore the earnings of the worker as a factor in determining the probability of

exemption. The probabilityfqualifying for the exemption increases with earnings because

152 Referencesto occupational codes in this analysis refer to the 2002 Census occupational codes.
Crosswalks and methodology availabletatps://mww.census.gov/facs/employment/industry
occupation/guidance/codests.html
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higher paid workers are more likely to perform the required duties, an assumption to which both
the Department in the 2004 final rule and the GAO in its 1999 Report aditgred.
The Department éisnated the probability of exemption for each worker as a function of
both earnings and the occupationdés ex®mpt pro
Based on these revised probabilities, each worker was assigned exempt or nonexempt status
baed on a random draw from a binomial distribu
the probability of success. Thus, if thismethod is applied to ten workers who each have a 60
percent probability of being exempt, six workers would be expectiee tiesignated as
exempt® However, which particular workers are designated as exempt may vary with each set
of ten random draws. For details, see Appendix A (in the rulemaking docket).
The Department acknowledges that the probability codes used tanifetehe share of
workers in an occupation who are EAP exempt are 21 yearsold. However, the Department
believes the probability codes continue to estimate exemption status accurately given the fact

that the standard duties test is not substantivelgrdifft from the former short duties tests

153 For the standard exemption, the relationship between earnings and exemption status is not
linear and is better represented with a gamma distribution. For the HCE exemption, the
relationship between earnings and exemptian be well represented with adar function

because the relationship is linear at high salary levels (as determined by the Departmentin the
2004 final rule). Therefore, the gamma model and the linear model would produce similar

results See69 FR 2220408, 2221516.

154 The gamma distbution was chosen because, during the 2004 revision, thitimear

distribution best fit the data compared to the otherliveear distributions considered (i.e.,

normal and lognormal) A gamma distribution is a general type of statistical distrilutiat is

based on two parametersthat control the scale (alpha) and shape (in this context, called the rate
parameter, beta).

155 A binominal distribution is frequently used for a dichotomous variable where there are two
possible outcomes; for example, whet one owns a home (outcome of 1) or does not own a

home (outcome of 0). Taking a random draw from a binomial distribution results in either a zero
or a one based on a pr ob aThismethodology &ssighssexempte s s 0
status to tk appropriate share of workers without biasing the results with manual assignment.
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reflected in the codes. For the 2016 rulemaking, the Department looked at GPRET
determine the extent to which the 1998 probability codes reflected current occupational duties.
The Depart ment 0 verifiecetheicantmued dppr@ptiateiess of the 1998

probability codes®’

Potentially Affected Exempt EAP Workers

The Department estimated that of the 47.6 million salaried white collar workers
considered in the analysis, 33.4 million qualified for the EAPreption under the currently
enforced regulations. Some of these workers were excluded from further analysis because the
final rule will not affect them. T his excluded group contains workers in named occupations who
are not required to pass the salamuieements (although they must still pass a duties test) and
therefore whose exemption status does not depend on their earnings. These occupationsinclude
physicians (identified with Census occupation codes 3010, 3040, 3060, 3120), lawyers (2100),
teaches (occupations 220550 and industries 7860 or 7870), academic administrative
personnel (school counselors (occupation 2000 and industries 7860 or 7870) and educational
administrators (occupation 0230 and industries 7860 or 7870)), and outside sales (#@rke
subset of occupation 4950). Out of the 33.4 million workerswho were EAP exempt, 7.8 million,
or 23.4 percent, were expectedto be in named occupations. Thus, changesin the standard salary
level and HCE compensation testswill not affect thesé&ewsr The 25.6 million EAP exempt
workers remaining in the analysis are referre
Based on analysis of the occupational codes and CPS earnings data (described above), the

Department has concluded that inard., in the baseline scenario in which the rule does not take

156 The O*NET database contains hundreds of standardized and occup@icific descriptions.
Seenttp:/Mww.onetcenter.org
15781 FR 32459.



effect, of the 25.6 million potentially affected EAP workers, approximately 16.0 million will
pass only the standard EAP test, 9.3 million will pass both the standard and the HCE tests, and

approximately 343,000 will pass only the HCE test.

C. Determining the Revised Salary and Compensation Levels

For the reasons discussed in section IV.A, the Department has decided to update the 2004
standard salary level by reapplying the 2004 methodology. Using pooled 2018/19 CPS MORG
data, the 20th percentile of earnings for-futhe salaried workers in the & Census region
and/or in the retail industry nationally roughly corresponds to a standard salary level of $684.

For the HCE compensation level, the Department used the 80th percentile oftatiéull
salaried workers nationwide, calculated using ta&&19 CPSMORG. T hisresults in an HCE

annual compensation level of $107,432.

I. ThePolicyMethodologies Chosen

Thisfinal rule uses the same methodology used in 2004 for the standard salary level,
setting it at the 20th percentile of ftime salariel workers in the South and/or in the retail
industry nationally. After considering public comments pertaining to the HCE total annual
compensation requirement, as discussed in section IV.D, the Departmsetthasthreshold so
as to be equivalent ttié earnings of the 80th percentile of allfuthe salaried workers
nationally, as opposed to the 90th percentile as proposed in the NPRM. Additionally, to be
consistent with the methodology for setting the standard salary level, the Department nowuses
threeyear pooled data to estimate the HCE compensation leastly, the Department has

chosen not to project the earnings levels to January 2020 as proposed in the NPRM.
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ii. Alternative Methods for Setting the Standard Salary Level

For this finalrule, the Department also considesesterahlternatives for setting the
standard salary levell able4 presents alternative standard salary levels calculated using pooled
2018/19 CPSdata for each alternative approach considered.

1 Alternative 1: Nochangei(e.,keep the salary level at the currendigforced level of $455
per week).

1 Alternative2: Maintain the average minimum wage protection in place since I00ging
the weighted average of hours at minimum wage and overtime pay represented by th
minimum salary level

1 Alternative3: Use the 2004 method but exclude the relatively{wghe areas from the
South Census Region (Washington, D.C., Maryland, and Virginia).

1 Alternative4: Use the Kantor method to determine the long test salary levedgatiue
salary level at that level. The Kantor method calculates a long test salary level by selecting
the 10th percentile of earnings of likely exempt workers.

1 Alternative5: Use the 2016 method€.,the 40th percentile of earnings of nonhourly-full
time workers in the South Census Region).

Section VI.D details the transfers, costs, and benefits of the new salary level and the

above alternatives.

Table4: Standard Salary Level and Alternativesin 2018/19

: Salary Level Total Increase [a]
Alternative (Weekly/Annualy)[ %
Alt. #1: No change $455 / $23,660f $0 0.0%

Alt. #2: Maintain average minimum wage
protection since 200[]

$502 / $26082| $47 103%
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Alt. #3: 2004 Method, South (excluding

Washington D.C., MD & VA) or Retaild] $673 / $34,996| $218 47.9%

Final rule: 2004 method] $684 / $35,568| $229 50.3%
Alt. #4: Kantor long testd] $724 | $37,648| $269 | 59.1%
Alt. #5: 2016 Methodé€] $976 / $50,752| $521 | 114.5%

[a] Change between salary level or alternative and the dalagi/set in 2004 ($455 per
week).

[b] When the $455 weekly threshold was established in 2004, the federal minimum we
was $5.15, sthe salary threshold equated to minimum wage and overtime pay at time
onehalf for hours over 40 for an employaerking no more than 72.2 hour$.hat amount
fell with increases in the minimum wage and is ndwZhours. T he weighted average
across the3years since the overtimerdgshold was last changedd8.5hours, and a
threshold that would provide9.5hous of $7.25 minimum wagand overtime payould be
$502

[c] Full-time salaried workers with various industry/region exclusions (excludes worker
subject to the FLSA, not subject to the salary level test, and in some workers in agricu
ortransportation). Pooled CPS data for 7/2@&I8019 adjusted to reflect 2018/2019.

[d] 10th percentile of likely exempt workers. Pooled CPS data for 7802619 adjusted tc
reflect 2018/20109.

[e] 40th percentile earnings of nonhourly ftilne workersn the South Census region,
provided by BLS. The salary level reflects the first automatic update that would have !
place under the 2016 final rule.

lii. Alternative Methods for Setting the HCE T otal Annual Compensation Level
As described above, ¢iDepartment is updating the HCE compensation level using
earnings for the 80th percentile of all ftilne salaried workers nationally, $107,432 peryear.
The Department also evaluated the following alternative HCE compensation levels:
1 HCE alternative 1No changei(e.,leave the HCE compensation level at the currently
enforced level of $100,000 per year).
1 HCE alternative 2: Use the methodology proposed in the NRIBMuse the 90th percentile

earnings of fulitime salaried workers nationally®

158 Because in the final rule tH@epartment is using pooled CPS MORG data to set the HCE
compensation level, it used the same data set to calculate this alternatpensation level.

T hus, this method differs slightly from that proposed in the NPRM, which was calculated using
the mostrecent year of data provided by BLS.
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Table5 presents possible 2018/19 HCE levels as calculated using each alternative approach
considered.Section VI.D details the transfers, costs, and benefits of the newHCE compensation
level and the two alternatives.

Table5: HCE Compensation Levels aAtternativesin 2018/19

; Salary Level Total Increase [a]
Alternative (Weekly/Annually) $ %
HCE alt. #1: No change $1,923 / $100,000 $0 0.0%

Final rule: 80th percentile of futime
salaried workers [b] $2,066 / $107,432| $7,432 7.4%

;'a?;izg'v\izrii?éb“]’eme”t"e offultime| ¢> 807 / $145,964 $45964| 46.0%
[a] Change between updated/alternative compensation level and the compensation le\
2004 ($100,000 annually).

[b] Pooled CPS data for 7/204632019 adjusted to refle2018/2019.

The Department believes that HCE alternative 1 isinappropriate because some increase to
the HCE threshold is necessary to ensure that the HCE threshold continuesto appropriately
complement the more lenient HCE duties test. However, aaieeplin section IV.Dthe
Department does not believe the significantly higher threshold equal to the 90th percentile of
full-time salaried workers nationally isnecessary. Further, setting the HCE threshold at such a
high level will result in significahadministrative burdens, including the costs associated with the
need to reassess, under the standard duties test, the exempt status of highly paid white collar
workers, many of whom would remain exempt under thattest. Accordingly, the Department
rejecied the second alternative because it believes that the HCE threshold set in this final rule is
sufficiently high to ensure that those who meet that threshold will almost invariably pass the

standard duties test.

11c



D. Effects of Revised Salary a@bmpensation Levels

I. Overview and Summary of Quantified Effects

The economic effects of increasing tBa&P salary and compensation levels will depend
on howemployersrespond. Employer response is expected to vary by the characteristics of the
affected EAP workers. Transfersfrom employersto employees and between employees, and
direct employer costs, depead howemployers respond to the final rule.

The Department has derived the standard salary level using the 2004 methodology, and
has set the HCE compensation level at the 80th percentile of dlhfigllsalaried workers
nationwide. In both cases we ugeabled 2018/19 CPS data to calculate the levels. Given that
at the time this analysiswas performed data was available through June 2019, the Department
believes that using current data to estimate the economic effects of the rule taking effectin
Januay 2020 is appropriate.

T able6 presents the estimated number of affected workers, costs, and transfers associated
with increasing the salary and compensation levels. The Department estimated that the direct
employer costs of this final rule will totab83.0million in the first year, withLO-year
annualized direct costs 88.64.0million per year using a 3 percent real discount rate$dn@.3
million per yeawusing a 7 percent real rate.

In addition to these direct costs, this final rule will transfer income from employersto
employees.Estimatedrear 1 transfers will equal3®6.4million, with annualized transfers
estimated a$295.0million and$298.8million per yeamusing the 3percert and Zpercent real
discount rates, respectivelyotential employer costs due to reduced profits and additional

hiring were not quantified but are discussed in section V1.B..iii
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Table6: Summary of Affected Workers and Regulatory Costs and T ranStarsjard and HCE
Earnings T hresholds

Future Years [b] Annualized Value
Impact [a] Yearl Year 2 Year 3% Real 1% Real
10 Discount Rate | Discount Rate
Affected Workers (10005s)
Standard 1,156 | 1,069 | 723 -- --
HCE 102 114 154 -- --
Total 1,257 1,183 | 877 -- --
Direct Employer Costs (Millions in 2019%)
Regulatory familiarizatior] $340.4| $0.0 | $0.0 $38.7 $45.3
Adjustment [c] $68.2| $2.0 | $4.6 $10.5 $11.7
Managerial $134.4| $132.3| $94.5 $114.8 $116.3
Total direct costs [d] $543.0] $134.3] $99.1 $164.0 $173.3
Transfers from Employers to Workers (Millionsin 20193%) [e]
Due to minimum wage $75.4 | $42.8| $26.1 $36.9 $38.1
Due to overtime pay $321.0 $264.9| $221.3 $258.1 $260.6
Total transfers [d] $396.4| $307.7| $247.4 $295.0 $298.8

[a] Additional costs anlenefits of the rule that could not be quantified or monetized are
discussed in the text.
[b] These costs/transfers represent a range over theg/aarespan.

[c] Adjustment costs occur in all years when there are newly affected workers.

[d] Componens may not add to total due to rounding.

[e] Thisis the net transfer from employersto workers. There may also be transfers betw
workers.

ii. Affected EAP Workers
1. Overview

The Department estimated there are 25.6 million potentially affected EAP wbriteat
is, EAP workers who either (1) passed the salary basis test, the standard salary level test, and the
standard duties test, or (2) passed the salary basis test, thedsaay level test, the HCE
total compensation level test, and the HCE duties test (but not the standard duties test). T his
number excluded workers in named occupations, who are not subject to the salary tests, or those

who qualify for another (ncBEAP)exemption.
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Using the method described above, the Department estimated that the increase in the
standard salary level from $4p®&r week to $684 per week wiiffect 1.2 million exempt
workers in Year 1, while the increase in the HCE annual compens$atigifrom $100,000 to
$107,432will impact 101,800 workei&igure 2).1°% 1% |n total, the Department expects that 1.3
million workers will be affectedin Year 1 by the final rule earnings threshold increases,

composing about 4.9 percent of the pool of potentially affected EAP workers.

Figure 2: Number of Affected Workersin Yea

Potentially Affected Workers
(25.6 million)

24.3 million Level
( fion) (0.1 milion)

Affected by
Affected by HCE
Not Affected Standard Salary eL(éveeI o)r/IIy
(1.2 million)

Table7 presents the number of affected EAP workers, the mean number of overtime
hours they work per week, and their average weekly earnings. The 1.2 million workers affected
by the increase in the standard salary level work on average 1.6hasuslof overtime per week

and earn on average $581 per we®kiHowever, the majority of these workers (about 86

19T his group includes workers who may currently be nonexempt under more protective state
EAP laws and regulations, such as some workers in Alaska, California, and New York.

180T he 2016 final rule applied joimrobabilities to estimate the number of affected HCE

workers (.e., the number of HCE workers who pass the HCE duties test but fatbtihéard

duties test). In order to provide a more accurate estimate, this final rule applies conditional
probabilitiesto determine the number of affected HCE workers.

¥lcps defines fAusual hourso as hours worked
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percent) work zero usual hours of overtime. The 14 percent of affected workerswho regularly
work overtime average 11.7 hours of overtimeypeek. The 101,800 EAP workers affected by
the change in the HCE compensation level average 4.2 hours of overtime per week and earn an
average of $1,989 per week ($103,450 per year). About 65 percent of these workers work zero
usual hours of overtime withe 35 percent who work usual hours of overtime average 11.9
hours of overtime per week.

Although most affected EAP workers who typically do not work overtime are unlikely to
experience significant changes in their daily work routine, those who rggulaik overtime
may experience significant changes. Moreover, affected EAP workers who routinely work
overtime and earn less than the minimum wage are most likely to experience significant changes
because of the revised standard salary 1&#eEmployersnight respond by paying overtime
premiums; reducing or eliminating overtime ho
(provided that the reduced rates still exceed
to the updated salary level to presetheir exempt status (although this will be less common for
affected workers earning below the minimum wage); or using some combination of these
responses.

Table7: Number of Affected EAP Workers, Mean Overtime Hours, and Mean Weekly Earnings,
Year 1l

Affected EAP Workers[a] Mean I\U/I;?;:
Typeof Affected EAP Worker Overtime
Number 1o, ¢ 1 otar | Hours | YWeeKly
(1,000s) Earnings
Standard Salary Level

162 A small proportion {.9percent) of affected EAP workers earn implicit hourly wages that are

less than the applicable minimumgea(the higher of the state or federal minimum wagdd)e

I mplicit hourly wage is calculated as an affe
by total weekly hoursworked. For example, workers earning the curemnfidyced $455 per

week standrd salary level would earn less than the federal minimum wage if they work 63 or

more hours in aweek ($455/63 hours= $7.22 per hour).
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All affected EAP workers 1,156 100% 1.6 $581
Earn less than the minimum wage [b] 22 1.9% 21.4 $524
Regularly work overtime 158 13.7% 11.7 $582
CPS occasionally work overtime [c] 42 3.7% 8.3 $581
HCE Compensation Level

All affected EAP workers 102 100% 4.2 $1,989
Earn less than the minimum wage [b] -- -- -- --
Regularly work overtime 36 35.1% 11.9 $1,968
CPS occasionally work overtime [c] 4 3.5% 9.7 $1,995

Note: Pooled CPS data for 7/20662019 adjusted to reflect 2018/2019.

[a] Estimated number of workers exempt under the EAP exemptions who will be entitled t«
overtime protection under thgpdated salary levels (if their weekly earnings do not increase
the new salary levels).

[b] The applicable minimum wage is the higher of the federal minimum wage and the state
minimum wage. HCE workers will not be affected by the minimum wage praovisidhese
workers all regularly work overtime and are also included in that row.

[c] Workerswho do not usually work overtime but did in the CPS reference week. Mean
overtime hours are actual overtime hoursin the reference week. Other workers maynadlge
work overtime in other weeks. These workers are identified later.

The Department considered two types of overtime workers in this analysis: regular
overtime workers and occasional overtime work&tdkegular overtime workers typically
worked more than 40 hours per week. Occasional overtime workers typically worked 40 hours
or less perweek, but they worked more than 40 hoursin the week they were surveyed. The
Department considered these two popalas separately in the analysis because labor market
responses to overtime pay requirements may differ for these two types of workers.

In a representative week, the increasesin the standard salary level and the HCE
compensation level affected an estieth45,900 occasional overtime workers (3.7 percent of all
affected EAP workers). They averaged 8.4 hours of overtime in the weeks they worked

overtime. This group represents the number of workers with occasional overtime hoursin the

week the CPS MORCGusrey was conducted. Because the survey week is a representative week,

163 Regular overtime workers were identified in the CPS MORG with variable PEHRUSL1.
Occasional overtime workers weidentified with variables PEHRUSL1 and PEHRACT 1.
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the Department believes the prevalence of occasional overtime in the survey week, and the
characteristics of these workers, is representative of other weeks (even though a diftergnt gr

of workers would be identified as occasional overtime workersin a different week).

2. Characteristics of Affected EAP Workers

In this section, the Department examined the characteristics of affected EAP workers.
T able8 presents the distribution affected EAP workers by industry and occupatissing
Census industry and occupation cod&se industry with the most affected EAP workersis
education and health services (288,000), while the industry with the highest percentage of
affected EAP workers leisure and hospitality (about 10 percent). The occupation category
with the most affected EAP workers is management, business, and financial (506,000), while the
occupation category with the highest percentage of affected EAP workers is serviced @abo
percent).

Finally, 6.1 percent of potentially affected workers in private nonprofits are affected
compared with 4.6 percent in private fonofit firms. Howeveras discussed in section V. B,iii
the estimates of workers subject to the FLSA incldekers employed by enterprises that do
not meet the enterprise coverage requiremaedausehere is no data set that would adequately
inform an estimate dhe size of thisworker populatiorAlthough failing to exclude workers
who work for noncoverel enterprises would only affect a small percentage of workers
generally, it may have a larger effect (and result in a larger overestimate) for workersin
nonprofits because when determining enterprise coverage only revenue derived from business

operationsnot charitable activities, is included.



T able8: Estimated Number of Exempt Workers with the Current and Updated Salary Levels, by

Industry and Occupation, Year 1

12C

Potential
. qukers AﬁeCtedly Not- Affected gfsfescr;[z?e
Industry / Occgpatlon / subject to EAP Affe_cted (Millions) of
Nonprofit FLSA Workers | (Millions) .
(Millions) | (Millions) | [b] [c] | Potentialy
(a] Affected
Total 139.43 25.59 24.33 1.26 4.9%
By Industry [d]
Agrlcul.ture, forestry, fishing, 133 0.04 0.04 0.00 5 49
& hunting
Mining 0.73 0.19 0.18 0.00 2.6%
Construction 8.49 1.02 0.97 0.05 5.0%
Manufacturing 15.56 3.61 3.52 0.09 2.5%
Wholesale & retail trade 19.08 2.60 2.44 0.17 6.4%
Transportation & utilities 7.65 0.92 0.88 0.04 4.1%
Information 2.73 1.01 0.97 0.04 4.2%
Financialactivities 9.66 3.81 3.64 0.17 4.3%
Professional & business 15.80 | 5.75 5.53 0.21 3.7%
services
Education & health services 34.24 4.15 3.86 0.288 6.9%
Leisure & hospitality 13.13 0.92 0.83 0.09 9.8%
Other services 5.62 0.64 0.59 0.05 8.3%
Publicadministration 5.40 0.93 0.88 0.05 5.5%
By Occupation [d]
Management, business, & 2112 | 1276 | 1225 | o051 4.0%
financial
Professional & related 32.96 9.02 8.61 0.41 4.6%
Services 24.16 0.22 0.18 0.03 14.6%
Sales and related 13.78 2.44 2.26 0.18 7.6%
Office & administrative 17.64 | 0.95 0.84 011 | 11.7%
support
Farming, fishing, & forestry 1.01 0.00 0.00 0.00 0.0%
Construction & extraction 6.75 0.02 0.02 0.00 3.2%
Insta_llatlon, maintenance, & 459 0.04 0.04 0.00 3.9%
repair
Production 8.48 0.11 0.10 0.00 3.9%
Tran_sportatlon & material 8.93 0.03 0.03 0.00 9.1%
moving
By Nonprofit and Government Status

Nonprofit, private 9.65 2.04 1.91 0.12 6.1%




For profit, private 111.04 21.52 20.52 1.00 4.6%
Government (state, local,and 14 75 | 5 g3 1.90 0.13 6.5%
federal)

Note: Pooled CPS data for 7/20662019 adjusted to reflect 2018/2019.

[a] Exempt workers who are white collar, salaried, not eligible for anotherEAdh
overtime exemption, and not in a named occupation.

[b] Workerswho continue to lexempt after the increasesin the salary levels (assuming
affected workers' weekly earnings do not increase to the newsalary level).

[c] Estimated number of workers exempt under the EAP exemptions who will be entitlec
overtime protection under the up@d salary levels (if their weekly earnings do not increas
the new salary levels).

[d] Census industry and occupation categories.

Table9 presentsthe distribution of affected EAP workers based on Census Regions and
Divisions, and metropolitan statistical area (MSA) status. T he region with the most affected
wor kers wil/l be the South (544, 000tgdworkenst t he
who are affectedis still small (6.1 percent). Although 90 percent of affected EAP workers will
reside in MSAs (1.13 of 1.26 million), so do a corresponding 88 percent of all workers subject to
the FLSA®

Employersin lownage industries, gons, and in noimetropolitan areas may be more
affected because they typically pay lower wages and saldfiesever, the Department believes
the salary level adopted in thisfinal rule is appropriate for these-\oage sectors because the
methodologyused in 2004, and applied for this rulemaking, used earnings data in tirvadew
retail industry and the lowage South Region. Effects by region and industry are considered in

section VI.D.vi.

164 1dentified with CPS MORG variable GTMETSTA.
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T able9: Estimated Number of Potentially Affected EAP Wers with the Current and Updated

Salary Levels, by Region, Division, and MSA Status, Year 1

Potentially
_ o Workers | Affected Not- Affected Affected as
Region /.DIVISIOI‘] / subject to EAP Affgcted (Millions) Sharg of
Metropolitan Status FLSA W.o_rkers (Millions) [c] Potentially
(Millions) | (Millions) [b] Affected
[a]
Total 139.43 25.59 24.33 1.26 4.9%
By Region / Division
Northeast 25.38 5.30 5.07 0.23 4.4%
New England 7.03 1.56 1.50 0.06 3.7%
Middle Atlantic 18.35 3.74 3.57 0.17 4.6%
Midwest 30.59 5.23 5.01 0.23 4.4%
East North Central 20.77 3.56 3.40 0.16 4.4%
West North Central 9.82 1.67 1.60 0.07 4.4%
South 50.90 8.93 8.39 0.54 6.1%
South Atlantic 26.77 5.01 4.72 0.30 5.9%
East South Central 7.59 1.09 1.01 0.08 7.7%
West South Central 16.55 2.83 2.67 0.16 5.7%
West 32.56 6.12 5.87 0.25 4.1%
Mountain 10.30 1.74 1.66 0.08 4.7%
Pacific 22.26 4.38 4.21 0.17 3.9%
By Metropolitan Status
Metropolitan 122.63 23.98 22.84 1.13 4.7%
Non-metropolitan 15.85 1.51 1.39 0.12 7.7%
Not identified 0.95 0.10 0.10 0.01 6.0%

Note: Pooled CPS data for 7/20662019 adjusted to reflect 2018/2019.

[a] Exempt workers who are white collar, salaried, not eligible for anotherA®Y)
overtime exemption, and not in a named occupation.

[b] Workerswho continue to lexempt after the increases in the salary levels (assuming
affected workersdé weekly earnings do no
[c] Estimated number of workers exempt under the EAP exemptions who will be entitlec
overtime protection under the dgited salary levels (if their weekly earnings do not increa:
the new salary levels).

3. NPRM Comments on Affected Worker Calculation
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account for employment growth and other changesin the three yearsb2t@e&n7 and 2020.
The Departmentis using pooled CPS MORG data for July 2016 through June 2019, adjusted to
reflect 2018/2019, in thisfinal rule. The Departmentis not modeling employment growth

bet ween 2018/19 and t he ffuncestdintyriniHe apprepri@e f ect i v
growth ratesto project earnings and employment, and because of the relatively short period of

time separating June 20d3he most recent CPS MORG data available at the time thisimpact
analysis was develop&dand January 2020 the effective date of the final rule. However, as

a sensitivity analysis undertaken in response to these comments, the DepartmentRIs8d the

National Employment Matrix (NEM) for 2016 to 2026 to calculgriewth rates for each
occupationindustry caegory. Usingthese ratesto adjust the number of affected employeesin
2018/19 for one and a half years of employment growth increased the estimated number of

affected workers by less than 1.8 percent.
iii. Costs
1. Summary
The Department quantifigtiree direct costs to employersin this analysis: (1) regulatory
familiarization costs; (2) adjustment costs; and (3) managerial costs. The Department estimated
that in Year 1 (2020), regulatory familiarization costs will be $340.4 million, adjustmetst cos
will be $68.2 million, and managerial costs will b&38l.4million (Table10). Total direct
employer costsin Year 1 will beb@3.0million.

Tablel0: Summary of Year 1 Direct Employer Costs (Millions)

HCE
Direct Employer Costs Standard Compensation Total
Salary Level
Level
Regulatory familiarization [a] - - $340.4
Adjustment $62.7 $5.5 $68.2
Managerial $121.5 $12.9 $134.4
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| Total direct costs | $1841 | $184 | $543.0
[a] Regulatory familiarization costs are assessed jointly for the change in the sta
salary level and the HCE compensation level.

Adjustment costs and managerial costs are recurring, so we also projected them for years
2 through 10 in sectiowl.D.viii. The Department discusses costs that are not quantified in

section V1.D.iii.5.

2. Regulatory Familiarization Costs

This rule will impose direct costs on firms by requiring them to reviewthe regulation. To
estimate these Aregulatory familiarization co
(1) the number of affected establishments; (2) a wage level éogrtiployees reviewing the rule;
and (3) the amount of time employees spend reviewing the rule.

It is unclear whether regulatory familiarization costs are a function of the number of
establishments or the number of firms. To avoid underestimating thstse the Department
assumed that regulatory familiarization occurs at a decentralized level and used the number of
establishmentsin its cost estimate; this results in a higher estimate than would result from using
the number of firms. The most recentalan private sector establishments at the time this final
rule was drafted are from the 2016 Statistics of U.S. Businesses (SUSB), which reports7.76
million establishmentswith paid employe€%.Additionally, there were an estimated 90,126
state and lodajovernmentsin 2017, the most recent data avaifdbi€he Department thus

estimated 7.85 million establishments altogether (for ease, the Department uses the term

165 gtatistics of U.S. Businesses M) https://www.census.gov/prograrasrveys/susb.html
166 2017 Census of GovernmentBable 1,
https://mww.census.gov/data/tabl2017/econ/gus/20igbvernments.html
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festablishmentso to refer to the totcarl of est
regulatory familiarization costs.
The Department believes that all establishmentswill incur some regulatory
familiarization costs, even if they do not employ exempt workers, because all establishments will
need to confirm whether this rule includesy provisions that may affect their employees. Firms
with more affected EAP workers will likely spend more time reviewing the regulation than firms
with fewer or no affected EAP workers (since a careful reading of the regulation will probably
follow theinitial decision that the firm is affected). However, the Department did not knowthe
distribution of affected EAP workers across firms, so it used an average cost per establishment.
The Department believes one hour per establishment is appropriatedodoa&AP
exemptions have existed in one form or another since 1938. The most significant change in this
rulemaking is setting a new standard salary level for exempt workers, and the changed regulatory
text isonly a few pages. The Department thusbesi¢hat one hour isan appropriate average
estimate for the time each establishment will spend reviewing the changes made by this
rulemaking. Time spent toimplement the necessary changeswas included in adjustment costs.
The Depart menntedtbat midead human eesoarsesmarkers with a
median wage of $26.56 per hour will review the final fifeT he Department also assumed that

benefits are paid at a rate of 46 percent of the base'%@gel overhead costs graid at a rate

187 The median wage in the pooled 201BCPS data for workers with the Census 2010
occupations fihuman resources workerso (0630);
speci al i st s dninganhédéveldpme natn ds phietcri aaTlhe Depagndent( 0 6 5 0 ) .
determined these occupations include most of the workers who would conduct thes8éasks.

Bureau of Labor Statistics, U.S. Department of Labor, Occupational Outlook Handbook.

%8 Thebeneftear ni ngs ratio is derived from BLS6s Er
Compensation data using variables CMU1020000000000D and CMU1030000000DiI6 D

fringe benefit rate includes some fixed costs such as health insurance.
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of 17 percent bthe base wag#® resulting in an hourly rate of $43.38. The Department thus
estimates regulatory familiarization costsin Year 1 will be $340.4 million ($43.38 pexhour
hourx 7.85 million establishments)°

Some commenters asserted these cost estgaae too low. For example, SBA Office of
Advocacy (SBA Advocacy) wrote: fiwe spoke to a
retained the services of an attorneyforl® hour s t o r ev i dniernatbral 20 16
Bancshares Corporation desed the necessary hours for regulatory familiarization and
adjust ment codédhnhsiaslifcduatll esesmmment er stated t
costs are too low but did not provide any information on what costs should be.

The Department cdimues to believe that an average of one hour per establishment s
appropriate. The EAP exemptions have been in existence in one form or another since 1938, and
a final rule was published as recently as2016. Furthermore, employerswho use the exemptions
must apply them every time they hire an employee whom they seek to classify as exempt. Thus,
employers should be familiar with the exemptions. The most significant change promulgated in
this rulemaking is setting new earnings thresholds for exempt v®rReéhe Department believes
that, on average, one hour is sufficient to time to read and understand, for example, the changes

to these thresholds, and we note that the regulatory text changes comprise only a fewpages.

19T he Department beliegdhat the overhead costs associated with this rule are small because
existing systems maintained by employersto track currently hourly employees can be used for
newly overtimeeligible workers However, acknowledging that there might be additional
overhead costs, we have included an overhead rate of 17 percent. Because the 2016 final rule
did not include overhead costsin its cost and transfer estimates, estimated costs and transfers
associated with the 2016 final rule have been recalculated for campatirposes in section
WV1.D.ix.

170 As previously noted, the Department used the number of establishments rather than the
number of firms, which results in a higher estimate of the regulatory familiarization cost. Using
the number of firms, 6.0 million,ould result in aeduced regulatory familiarization cost

estimate of 862.2million in Year 1.
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Additionally, the estimated one hiofor regulatory familiarization represents an average for all
establishmentsin the U.S., even those without any affected or exempt workers, which are
unlikely to spend much time reviewing the rule. Some businesses, of course, will spend more
than one har, and some will spend less, but for the reasons stated above, the Department
believes that an average of one hour is an appropriate estimate.

3. Adjustment Costs

Thisrule will also impose direct costs on firms by requiring them to evaluate the
exempton status of employees, update and adapt overtime policies, notify employees of policy
changes, and adjust their payroll systémMsT he Department believesthe size of these
Aadj ust ment costso wil.l depend on wrimanynumber
year when exemption status is changed for any workers. To estimate adjustment costs, three
pieces of information must be estimated: (1) a wage level for the employees making the
adjustments; (2) the amount of time spent making the adjustmad®3pthe estimated number
of newly affected EAP workers. The Department again estimated that the average wage with
benefits and overhead costs for a #ieidel human resource worker will be $43.38 per hour (as
explained above).

The Department estimatéldat it will take establishments an average of 75 minutes per
affected worker to make the necessary adjustments. Little applicable data were identified from

which to estimate the amount of time required to make these adjusttfefitserefore, in the

171 While some companies may need to reconfigure information technology systems to include
both exempt and overtimerotected workers, the Departmeuttes that mst organizations

affected by the rule already employ overtigl@ible workers and have in place pavroll systems

and personnel practices.(1. requiring advance authorization for overtime hours) such that
additional costs associated with the rule shdn@delatively small in the short run.

172 Costs from the 2004 final rule were considered, but because that revision included changes to
the duties test, the cost estimates are not directly applicable; in addition, the 2004 final rule did
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NPRMthe Department used the estimate of 1.25 hours from the 2016 final rule after reviewing
public commentson the 2015 NPRM, and it is again using this estimate in thisfinal rule. The
estimated number of affected EAP workers in Year 1 is 1.3 million ¢agstied in section
MV.D.ii). Therefore, total estimated Year 1 adjustment costs will be $68.2 million ($43.2%
hoursx 1.3 million workers).

A reduction in the cost to employers of de
partially offset adjustmercosts. Currently, to determine whether an employee is exempt,
employers must apply the duties test to salaried workers who earn at least $455 per week.
However, when the rule takes effect, firmswill no longer be required to apply the potentially
time-consuming duties test to employees earning less than the newstandard salary level. This
will be a clear cost savings to employers for the approximately 4.1 million salaried employees
(2.2 million in white collar occupations and 1.9 million in blue cotlacupations) who do not
pass the dutiestest and earn at least $455 per week but less than the updated salary level. The
Department did not estimate the potential size of this cost savings.

A few commenters expressed concern that the time estimatel@to&or example, as
noted above, International Bancshares Corporation described the necessary hours for regulatory
familiarization and a&adj BBtAménd v o Bnealkbyssesse® t fec o @ n
have told Advocacy that it may take them maoyrs and several weeks to understand and
implement this rule for their small businesée$wo commenters, the National Association of
Manufacturers and the HR Policy Association, expressed particular concern with adjustment

costs stemming from the propasecrease in the HCE compensation level, noting that for each

not separately accatfor managerial costs he 2015 NPRM separately accounted for
managerial costsSome commenters responded viiighertime estimatedut these estimates
were not substantiated with data.
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wor ker earning between $100, 000 and the new H
duties will needto be reassessed to determine whether the worker remains exempt under the
standard salargvel exemption. The National Association of Manufacturers elaborated that
Afacross the manufacturing sector, the change
even more difficult and consequential than up

T he Departmentisretaining its estimate of adjustment costs as 75 minutes per affected
worker in the final rule. The Department notes that the vast majority of commenters, including
employer representatives, did not contest this estimate. Additiorfaslgdtimate is drawn from

the 2016 final rule, and represents a 25 percentincrease, in response to concerns from employer

representatives, over the Departmentds origin
NPRM!® Mor eover, SBA Advocacyds numbers are not
Department s esti mat es. For example, i f a sm

Department estimated it will (on average) take 19.75 hours to make the appropriiteeiis,
an amount of time that some small busi nesses

place over fiseveral weeks. 0

The Department also believes that thendfi&uteperworker average time estimate
appropriately takes into account adjustmeme for HCEaffected workers (those passing only
the HCE duties test and not the standard duties test). T his estimate assumesthat the average is
concentrated in the subset of employees requiring more analysis to make a decision. For
example, employewse likely to incur relatively lowadjustment costs for some workers, such as
those who work no overtime (described below as Type 1 workers). Thisleaves more time for

employersto spend on adjustment costs for other workers, such as affected HCE esydloyee

17381 FR at 32475.



become newly subject to the more rigorous standard duties test. The Department further notes

that in this final rule, the number of affected HCE employees has declined from the NPRM as a
result of the Depart ment 6 oldfdoethe groposedamauntdfe cr e a
$147,414t0 $107,432. This adjustment also addresses concerns about the burdens that would

have been associated, under the NPRM, with applying the standard duties test to a large number

of formerly HCE exempt employees, maof whom would have remained exempt under the

standard duties test. Thus, although some employers may spend more time adjusting for HCE
affected workers than for other workers, HCE workers will now comprise a smaller portion of

the of the total number afffected workers, further affirming the Department belief that its

estimate of 75 minutes per worker on average is appropriate.

4. Managerial Costs

If employersreclassify employees as overtialigible due to the changesin the salary
levels, then firmsnay incur ongoing managerial costs because the employer may spend more
time developing work schedules and closely mo
avoid overtime. For example, the manager of a reclassified worker may have to assess whether
the marginal benefit of scheduling the worker for more than 40 hours exceeds the marginal cost
of paying the overtime premium. Additionally, the manager may have to spend more time
monitoring the employeeds wor k eampldyingtheoduct i vi
worker per hour has increased. Unlike regulatory familiarization and adjustment costs, which
occur primarily in Year 1, managerial costs are incurred more uniformly every year.

The Department applied managerial coststo workerswho (1) are reclassified as

nonexempt, overtimprotected and (2) either regularly work overtime or occasionally work

overtime, but on a predictable b@sian estimate804,500nmrkers 6eeT able13and
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acammpanying explanation). T he Department estimated these costs assuming that management
spends an additionednminutes per week scheduling and monitoring each affected worker
expected to be reclassified as nhonexempt, overéiligible as a result of thisile, and whose

hours are adjusted. As discussed in detail below, most affected workers do not currently work
overtime, and thereisno reason to expect their hours worked to change when their status
changes from exempt to nonexempt. For that group ddems, management will have little or

no need to increase their monitoring of hours worked; theretffogse workers are not included

in the managerial cost calculationder these assumptions, the additional managerial hours
worked per week will b&0,751 hours (LOminutes/60 minutesy 304,500norkers).

The median hourly wage in 2018/19 for a manager was $31.18 and benefits were
estimated to be paid at a rate of 46 percent of the base' fafi@gether with the 17 percent
overhead costs used for thisaysis, this totals $50.92 per hour. Thus, the estimated Year 1
managerial costs totall84.4million (50,751hours/weeks 52 weeksx $50.92/hour). Although
the exact magnitude will vary with the number of affected EAP workers each year, the
Department anticipates that employers will incur managerial costs annually.

There was little precedent or data to aid in evaluatiagagerial csts With the
exception of the 2016 rulemaking, prior part 541 rulemakings did not estimate managerial costs.
The Department likewise found no estimates of managerial costs after reviewing the literature.

Thus, in the NPRM, the Department used the sar@hodology asthe 2016 final rule, which

174 Calculated as the median wage in po®led2018/19CPSMORG dataor workers in
management occupations (excluding chief executives). The adjustment ratio is derived from

BLS6 Employer Costs for Employee Compensation

and CMU1030000000000D.
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the Department adopted after considering comments on the 2015 NfRMver, for this final
rule, the Departmertias increased the time estimate from 5 minutesto 10 minutes.

A few commenters generally expressedcern about the managerial costs for
busi nesses. For example, one commenter noted
salaried folks easily, in most businesses. As a result, companieswill be forced to begin this
practice, addingmore costsinadm i st rati ve ways. o0 Anot her indi
rule fAwould create a challenge by placing a b
these newly nonexempt employeesd hours to ens
requiremens. T histracking of hours would also produce increased human resources papernwork
and technology cbbesKéntooakycBenpainly . Beder at i o
managers to hourly workers will require hours spent schedwtimky hours to avoidvertime
C 0 s tSBA. Adlvocacy, asserting that the Department underestimated compliance costs, wrote:
AEmpl oyers reclassifying managers to hourly s
keeping track of employee work to avoid these extra overtimes t s . 0

The Department acknowledges that firms may incur costs monitoring and managing the
hours of formerly exempt staffn addition,the Department acknowledges thathe extent
workerswho lose their exempt status as a result of the change getindard salary level
telecommute, buhourly andothernonexempt salaried worked® not telecommute, it may be
necessary to develogays of tracking such work byewly nonexempt workerddowever, the
Department does not expect that such firms will sgemda ny akwekir 8n such t asks
believesan estimate of 1inutes per worker per week is appropriate. First, the Department
notesthat EAP exempt employees account for lessthan 20 percent of the U.S. labor force; as

such, the Department expedist the vast majority of employers of EAP exemptworkers also
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employ nonexempt workers. Such employers already have in place recordkeeping systems and
standard operating procedures for ensuring employeeswork overtime under only employer
prescribed circurstances. T hus, such systegeserallydo not need to be invented for managing
formerly-exempt EAP employees. Secotttk Department also notes that under the FLSA
recordkeeping regulationsin part 516, employers determine howto make and keep an accurate
record of hours worked by employees; for example, employers may tell their workers to write
their own time records and any timekeeping plan is acceptable aslong as it is complete and
accurate. Additionally, if the nonexempt employee works a fixed stdexdg, 9:00 ani 5:30

pm Mondayi Friday, the employer may keep a record showing the exact schedule of daily and
weekly hours and merely indicate exceptions to that sche8ae-act Sheet #21.

Recordkeeping Requirements under the Fair Labor Standards Act
(https://mvwv.dol.goviwhd/regs/compliance/whdfs21 pdHowever, as previously noted, in
response to concernsraised by commenberepartment has doubled the amount of time

attributed to managerial costs.

5. Other Potential Costs

In addition to the costs discussed above, the final rule may impose additional costs that
have not been quantified. These costs are discussed qualitatively below, but we note thatin
somecase®(@., schedule flexibility, salaried status
wages because workers face a tradeoff in the labor market between cash wages and the

nonpecuniary aspects of jobs.

175 See, e.g Ashenfelter, O. & Layard, R1986). Handbook of Labor Economic¥olume 1
641 92. https://mmw.sciencedirect.com/science/article/abs/pii/S1573446386010155
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Reduced Scheduling Flexibility

Exempt workers may enjayore scheduling flexibility because their hours are less likely
to be monitored than nonexempt workers. If so, the final rule could impose costs on newly
nonexempt, overtimeligible workers by, for example, limiting their ability to adjust their
scheduts to meet personal and family obligations. But the rule does not require employersto
reduce scheduling flexibility. Employers can continue to offer flexible schedules and require
workers to monitor their own hogruess. and t o f ol
Additionally, some exempt workers already monitor their hours for billing purposes. Forthese
reasons, and because there is little data or literature on these costs, the Department did not
quantify potential costs regarding scheduling flexipilit

Preference for Salaried Status

Some of the workers who become nonexempt as a result of the final rule and whose pay
Is changed by their employer from salaried to hourly status may have preferred to remain
salaried. Research has shown that salariedusns are more likely than hourly workersto
receive benefits such as paid vacation time and health insut&mace] are more satisfied with
their benefits.”” Additionally, when employer demand for labor decreases, hourly workers tend
to see their hours cbefore salaried workers, making earnings for hourly workers less

predictablet’® However, this literature generally does not control for differences between

178 Lambert, S. J. (2007). Making a Difference for Hourly EmployteA. Booth, & A. C.

Crouter Work-Life Policies that Make a Real Difference for Individuals, Hasj and
CommunitiesWashington, D.C.: Urban Institute Press.

177 Balkin, D. B., & Griffeth, R. W. (1993). The Determinants of Employee Benefits Satisfaction.
Journal of Business arRbkychology7(3), 323339.

178 _ambert, S. J., & Henly, J. R. (2008cheduling in Hourly Jobs: Promising Practices for the
Twenty-First Century Economyl he Mobility AgendalLambert, S. J. (2007). Making a

Difference for Hourly Employees. In A. Booth, & &. CrouterWork-Life Policies that Make a
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salaried and hourly workers such as education, job title, or earnings; therefore, this corigelation
not necessarily attributable to hourly status.

If workers are reclassified as hourly, and hourly workers have fewer benefits than
salaried workers, reclassification could redu
thisrule does not req@e such reclassification. These newly nonexemptworkers may continue
to be paid a salary, as long as that salary is equivalent to a base wage at least equal to the
minimum wage rate for every hour worked, and the employee receives a 50 percent premium on
that base wage for any overtime hours each WéeBimilarly, employers may continue to
provide these workers with the same level of benefits as previously, whether paid on an hourly or
salary basis.

Quality of Public Services

To the extent that employgrespond to this ruleylrestricting employee work hours, this
rulemaking could negatively affect the quality of public services provided by local governments
and nonprofits. However, the Department believes the effect of the rule on public services will
be small. The Department acknowledges that some employeeswho work overtime providing
public services may see a reduction in hours as an effect of the rulemaking. But if the services
are in demand, the Department believes additional workers may bedsrshding availability
allows, to make up some of these hours, and productivity increases may offset some reduction in
services. In addition, the Department expects many employers will adjust base wages downward
to some degree so that even after pattegovertime premium, overall pay and hours of work

for many employeeswill be relatively minimally impacted. Additionally, as noted above, many

Real Difference for Individuals, Families, and Communit#ashington, D.C.: Urban Institute
Press.
17988 778.118.114.
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nonprofits aremon-covered enterprises because when determining enterprise coverage only
revenue derived frorbusiness operations, not charitable activities, is included.

Increased Prices

Business firms may pass along increased labor coststo consumers through higher prices.
The Department anticipates that some firms may offset part of the additional labor costs through
charging higher prices for t ltauseftdstsandtéansteco ds a
are, on average, small relative to payroll and revenues, the Department does not expect the final
rule to have a significant effect on prices. The Department estimated that, on average, costs and
transfers make up less than Opgtcent of payroll and less th@rD03percent of revenues,
although for specific industries and firms this percentage may be larger. T herefore, any potential
change in priceswould be modest. Further, any significant price increases would not represent a
separate category of effects fronosk estimated in this economic analysis; rather, such price
increases (where they occur) would be the channel through which consumers, rather than

employers or employees, bear rubeluced costs (including transfers).

International Bancshares Corporatmsmmented that the increased salary level could
|l ead to increased prices, I f Aanticipated wag
noted above, however, costs and transfers make up less than 0.02 percent of payroll; furthermore,
payroll conprises only a fraction of the costs of producing goods and services in the U.S.
economy. Therefore, the Department concludes the final rule will add little upward pressure to
prices. To the extentthat EA&xempt employees are concentrated in some inesishore than
others, and thus specific industries might experience more pressure on wages, the Department

notesthat even in the industry where costs and transfers compose the highest percentage of

payroll (agriculture, forestry, fishing, and huntind)at percentage is on6.038percent.
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Reduced Profits

The increase in workersod earnings resul ti
income from firmsto workers, not a cost. The Department acknowledges that the increased
employer costs andansfer payments as a result of this final rule may reduce the profits of
business firms, although (1) some firms may offset some of these costs and transfers by making
payroll adjustments, and (2) some firms may mitigate their reduced profits due toabsand
transfers through increased prices. To the extent that the final rule reduces profits at some
business firms after all these adjustments are made, these firms would have marginally lower
aftertax returns on newinvestmentsin equipment, strastand intellectual property and could
therefore make fewer such investments going forward. All else equal, less business investment
slows economic growth and reduces employment. However, the Department expectsthat any

antigrowth effects of the finalle would be minimal.

Hiring Costs

To the extent that firmsrespond to an update to the salary level test by reducing overtime
hours, they may do so by spreading hours to other workers, including current workers employed
for less than 40 hours per webk that employer, current workers who retain their exempt status,
and newly hired workers. If newworkers are hired to absorb these transferred hours, then the
associated hiring costs are a cost of this final rule.

Other Costs Raised by Commenters

Somecommenters asserted that the proposed rule would entail additional costs not
detailed above. A few believe that the rule will result in increased employee turnover. SBA
Advocacy wrote: ASmall Dbusi nessestaffasaresultr e c |

of the 2016 final rule reported that their

137

n

as

e

m



forcing them to incur coststo hire and train newworkers. According to SBA Advocacy, small
businesses attributed thisturnoverto previcgstlgmpt manager s feel ing fAnde
having to Aclock i no duggestedhatthismuke mayhavasimilage d st a
effects. Similarly, International Bancshares Corporation predicted that the proposed rule would
result in layoffs, assartg that costs associated wiineviewing thefinal regulations and building
a software system to implement and monitor th
it Aextremely difficult for c¢ommumploaygesa@nd r eg
curtailing their operations. 0

The Department believes these concerns are
to the earnings thresholds are much more mode
impacts are correspondingtyore moderate. Thus, the Department believesthat any adverse
effects, such as increased turnover, will be minimal. T herefore, the Department has not
guantified the potential costs associated with increased turnover. Likewise, the Department does
not kelieve that thisfinal rule will cause a significant number of layoffs. As explained above, the
vast majority of firms employ both exempt and nonexempt workers and therefore have systems
in place for managing nonexempt employees, and affected employepasmlessthan 4
percent of EAP exempt employees. Assuch, the Department does not believe that the increased
earnings thresholds in this final rule will cause layoffs to any significant extent, and has not

quantified such costs.

iv. Transfers

1. Owerview

Transfer payments occur when income is redistributed from one party to another. The

Department has quantified two transfers from employers to employees that will result from the
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final rule: (1) transfersto ensure compliance with the FLSA minimage provision; and (2)
transfersto ensure compliance with the FLSA overtime pay provision. Transfersin Year 1 due
to the minimum wage provision were estimated to be $75.4 million. The increase in the HCE
compensation level does not affect minimum wagesfers because workers eligible for the

HCE exemption earn well above the minimum wage. The Department estimates that transfers
due to the overtime pay provision will b821.0million: $220.7million from the increased
standard salary level and @03 million from the increased HCE compensation level. Total

Year 1 transfers are estimated 808$.4million (Table11).

Tablell: Summary of Year 1 Regulatory Transfers (Millions)

HCE
Transfer from Employersto Standard Compensatior Total
Workers Salary Level
Level
Due to minimum wage $75.4 $0.0 $75.4
Due to overtime pay $220.7 $100.3 $321.0
Total transfers $296.1 $100.3 $396.4

Because the overtime premium depends on the base wage, the estimates of minimum
wage transfers and overtime transfers are linked. T his can be considerestep\approach.
The Department first identified affected EAP workers with an implicit regularihaage lower
than the minimum wage, and then calculated the wage increase necessary to reach the minimum

wage.

2. Transfers Due to the Minimum Wage Provision

For purposes of this analysis, the hourly rate of pay was calculated as usual weekly
earninggivided by usual weekly hours worked. To earn lessthan the fedenalsbstate
minimum wageg this set of workers must work many hours per week. For example, a worker

paid $455 per week must work 62.8 hoursto earn less than the federal minimuof $@de5



per hour ($455/$7.25 = 62.83° The applicable minimum wage is the higher of the federal
minimum wage and the state minimum wage as of July 1, 208t affected EAP workers

already receive at least the minimum wage; only an estimated 1.8 peftle&am (22,200 in

total) earn an implicit hourly rate of pay less than the minimum wage. The Department
estimated transfers due to payment of the minimum wage by calculating the change in earnings if
wages rose to the minimum wage for workers who becnomexempt®!

In response to an increase in the regular rate of pay to the minimum wage, employers
may reduce the workersd hours. Since the qua
to wages, a higher mandated wage will result in fewer hafuedor demandedior the first
year, he Department estimated the potential disemployment effects (i.e., the estimated reduction
in hours) of the transfer attributed to the minimum wage by multiplying the percent change in the
regular rate of pay bylabor demand elasticity 0.2 (year21 10use a longun elasticityof
-0.4).182183

At the new standard salary level, the Department estimated that 22,200 affected EAP

workers will, on average, see an hourly wage increase of $1.39, work 2.4 fewer hours per week,

180\Workers in states with minimum wages higher than the federal minimum wage could earn
lessthan the state minimum wage working fewer hours.

BlBecause these workersdé hourly wagdfieadrueyi || be
their employerswill not be able to adjust their wages downward to offset part of the cost of

paying the overtimpay premium (which will be discussed in the following section). Thegefo

these workers will generally receive larger transfers attributed to the overtime pay provision than
other workers.

1821 abor demand elasticity ibé percentage change in labmurs demanded in response to a

one percent change in wages.

183 T his elasticity estimate represents a short run demand elasticity for general labor, and is based
on the Department s anal ysi s 20i4).TheOvwnWage , A. ,
Elasticity of Labor Demand: A MetRegression Analysis. IZA DP No. 7958. We selected a

general labor demand elasticity because employers will adjust their demand based on the
cumul ative change in employees®6 e aeemincreapess, hot
attributable to the minimum wage and the overtime provisions of the FLSA.
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and receive an increase in weekly earnings of $65.29 as a result of cawethgeninimum

wage provisionsfable1l2). The total change in weekly earnings due to the payment of the

minimum wage was estimatedto be $1.4 million per week ($665229200) or $75.4 million in

Year 1.

Table12: Minimum Wage Only: Mean Hourly Wagessuhl Overtime Hours, and Weekly
Earnings for Affected EAP Workers, Year 1

Total
Usual Usual
Hourly Weekly Weekly Weekly
Wage [a] Hours Earninas Transfer
95| (1,0009)
Before Final Rule $8.75 61.4 $524.37 --
After Final Rule $10.14 59.0 $589.66 --
Change $1.39 2.4 $65.29 $1,450

Note: Pooled data for 7/2016/2018 adjusted to reflect 2018/2019.

[a] The applicable minimum wage is the higher of the federal minimum wage ani
state minimum wage.

3. Transfers Due to the Overtime Pay Provision

Introduction

T he final rule will transfer income to affected workers who work in excess of 40 hours

per week. Requiring an overtime premium increases the marginal cost of labor, which

employerswill likely try to offset by adjusting wages and/or houaiaicted workers. The size

of the transfer will depend largely on how employersrespondto the updated salary levels.

Employers may respond by: (1) paying overtime premiums to affected workers; (2) reducing

overtime hours of affected workers and potalhtitransferring some of these hoursto other

workers; (3) reducing the regular rate of pay for affected workers working overtime (provided

t hat

t

h e

reduced

rates st

|| exceed

t he

mi

to the updated saty or compensation level to preserve their exempt status; or (5) using some

combination of these responses. How employerswill respond depends on many factors,
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including the relative costs of each of these alternatives; in turn, the relative costs of eac
these alternatives are a function of workersbo

Literature on Employer Adjustments

Two conceptual models are useful for thinking about howemployers may respond to
reclassifying certain employees as overtigligible: (1) theil f i-waegle 6 or @Al abor de
model , and -(Rbo tohre dfefmpx eody Mm¥ Tihese madeltnrake diffeent mo d e |
assumptions about the demand for overtime hours and the structure of the employment
agreement, which result in different implications for predicting employer responses.

T he fixedwage model assumes that the standard hoatyews independent of the
statutory overtime premium. Under the fixedge model, a reclassification of workers from
overtime exempt to overtime nonexempt would cause a reduction in overtime hours for affected
workers, an increase in the prevalence odddur workweek among affected workers, and an
increase in the earnings of affected workers who continue to work overtime.

In contrast, the fixegbb model assumes that the standard hourly wage is affected by the
statutory overtime premium. Thus, employean neutralize any reclassification of workers
from overtime exempt to overtime nonexempt by reducing the standard hourly wage of affected
workers so that their weekly earnings and hours worked are unchanged, except when minimum
wage laws prevent empleys from lowering the standard hourly wage below the minimum
wage. Under the fixebb model, a reclassification of workers from overtime exempt to
overtime nonexempt would have different effects on mininwage workers and above

minimumwage workers. 8iilar to the fixedwage model, minimuanvage workers would

184 SeeTrejo, S.J. (1991). The Effects of Overtime Pay Regulation on Worker Compensation.
American Economic Review1(4), 719 740, and Barkume, A. (2010). The Struetof Labor
Costs with Overtime Workin U.S. Johadustrial and Labor Relations Revie@4(1), 128142.
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experience a reduction in overtime hours, an increase in the prevalence-bbar4®rkweek at

a given employer (though not necessarily overall), and an increase in earnings for the portion of
minimum-wage workers who continue to work overtime for a given employer. Unlike the fixed
wage model, however, aboveinimum-wage workers would experience no change.

The Department conducted a literature reviewto evaluate studies of how labor markets
adjustto a change in the requirement to pay overtime. In general, these studies are supportive of
the fixedjob model of labor market adjustment, in that wages adjust to offset the requirement to
pay an overtime premium as predicted by the fij@amodel, butdo not adjust enough to
completely offset the overtime premium as predicted by the model.

The Department believes the two most important papers in this literature are the studies
by Trejo (1991) and Barkume (2010). Analyzingthe economic effects aitdréme pay
provisions of the FLSA, Trejo (1991) found nt
adjustments occur to mitigate the purely demdnaen effects predicted by the fixegge
model, but these adjustments are not large enough to neutralxecttiene pay regulations
completely. o Trejo noted, Aln accordance wit
have a greaterimpactonminimuima ge wor ker s. O He al so stated,
pay coverage status systematically inflaes the hoursf-work distribution for noaminimum
wage works is supportive of the fix@dge model. No significant differencesin weekly
earnings were discovered between the covered andovared sectors, which is consistent with
thefixedj ob mdobevever, Aovertime pay compliance is

wor ker s, a result that is more easily reconci
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supportive of the fixedvage model whose adjustment is incomplete largely due to the
minimum-wage requirementt®

A second paper by Trejo (2003) took a different approach to testing the consistency of
the fixedwage adjustment models with overtime coverage and data on hoursworked. In this
paper, he examined tirgeries data on employbeurs by industry. After controlling for
underlying trends in hours worked over 20 years, he found changesin overtime coverage had no
impact on the prevalence of overtime hoursworked. T hisresult supports th¢ofixaddel.
Unlike the 1991 paper, never, he did not examine impacts of overtime coverage on
empl oyees6 weekly or hourly ear-qobmodesagnlyso t hi s
analyzes one implication of the mod&.

Barkume (2010built on the analytic method used in Trejo (19¥T)However,
Barkume observed t hat Triexeoddiammledybaefitsjo umnd s tf
that do not vary with hours worked, and there
worked. Afterincorporating these qudisied coss in the modelBarkumefound results
consistent with théughsvege ratésinTothervise sinilar @3 derlined imth
greater overtime hours, they were not enough to prevent the FLSA overtime provisions from
i ncreasi ng | amealso deteoninedsthadtthe 1¥& maddel did not account for
evidence thain the absence of regulation some employers may voluntarily pay workers some

overtime premium to entice them to work longer hours, to compensate workers for unexpected

185Trejo, S. J. (1991). The Effects of Overtime Pay Regulation on Worker Compensation.
American Economic RevieWw1(4), 719740.

186 Trejo, S. J. (2003 Does the Statutory Overtime Premium Discourage Long Workweeks?
Industrial and Labor Relations Review, 56(3), 33®&.

187 Barkume, A. (2010). The Structure of Labor Costs with Overtime Work in U.S. Jobs.
Industrial and Labor Relations Revie@d (1), 128142.
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changesin thieschedules, or as a result of collective bargainffigdarkume found that how
much wages and hours worked adjusted in response to the overtime pay requilepeeaded
on what overtime pay would be in absence of regulation.
In addition, Bell and Hart (21B) examined the standard hourly wage, average hourly
earnings (including overtime), the overtime premium, and overtime hours worBeitiaim.
Unlike the United State&ritain does not have national labor laws regulating overtime
compensation. Bell ahHart found that after accounting for overtime, average hourly earnings
are generally uniform in a given industry because firms paying belatket level straightime
wages tend to pay abovearket overtime premiums and firms paying abovarket level
straighttime wages tend to pay belemarket overtime premiums. Bell and Hart concluded
Athis is consistent with a model i n which wor |
specifies total hours at a constant, mastetermined, hourly wage rat® T heir research is also
consistent with studies showing that employers may pay overtime premiums either in the
absence of a regulatory mandageg( Britain), or when the mandate exists but the requirements
are not metd.g, United States)*
Finally, Kuroda and Yamamoto (2009) examin

labor markets and found essentially 100 percent adjustment of implicit hourly wages to offset the

188 Barzel, Y. (1973). The Determination of Daily Hours and Wagieée Quarterly Journal of
Economics87(2), 220238 demonstrated that modest fluctuations in labor demand could justify
substantial overtime premiumsin the employment contract model. Hart, R. A. and Yue, M.
(2000). Why Do Firms Pay an Overtime Premium? 1ZA Discussion Paper No. 163, showed that
establishng an overtime premium in an employment contract can reduce inefficiencies.

189Bell, D. N. F. and Hart, R. A. (2003). Wages, Hours, and Overtime Premia: Evidence from
the British Labor Marketindustrial and Labor Relations Revie®6(3), 470480.

199Hart, R A. and Yue, M. (2000). Why Do Firms Pay an Overtime Premium? IZA Discussion
Paper No. 163
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overtime pay requirement? 19 T his study suggests that these affected workersh
employed under the pure fixgab model, so the implicit wage adjusted so that workersreceived
no additional pay, and had essentially no change to hours worked. If applied to this rulemaking,
transfers from employers to employees would occur ondases in which the implicit hourly
rate is less than the minimum wage. The Department estimates transfers would be 88aut $
million in Year 1 with 100 percent adjustment to the fijeld model (compared with the
Depart ment 0396.4nsllion usirgtheubsiantialbbut incomplete fixgdb model,
described in further detail belpw
However, there are some challenges in gene
U.S. labor markets. Firdl, n a-oné/-managerswould not be exempt in th&lbhecause they
do not meet the duti-erdymasmatgefrecn axempsbsent i @aN
their peers, have no managerial responsibilities, and are distinguished only by their job title. T his
Is not directly analogous to the case of E&¥@mpt employees, who do have managerial
responsibilities, and must pass the duties test while other similar (but nonexempt) employees do
not.SecondKuroda also found that the pure fixgh model results may not hold under all
conditions. For exampl@) a following paper he found that during a recession, the labor market
f or fonameen ager so behav e-dagemodetthan ih&fixgdb nhodel**f i x e d
T hird, some commenters on the NPRM provided survey results supporting that, among other

respnses, employers planned to respond to thisrule (or responded or planned to respondto the

191 Kuroda S.and Yamamotpl. (2009).How Are Hours Worked and Wages Affected by Labor
Regulations?The WhiteCollarExe mpt i on &md y6 NMame g eUnigedsityioh Jap ar
Tokyo Institute of Social SciencBiscussion Paper Seri¢¢o. F147.

1927 he implicit hourly wage isalculated by dividing reported weekly earnings by reported

hours worked.

193 Kuroda S. and Yamamotol, (2012).Impact of Overtime Regulatieon Wages and Work
Hours,Journal of the Japanese and International Econog6é€2),249 262.
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2016 final rule) by increasing salaries of some exempt employeesto maintain their exempt status
(seesection VI.D.iv.5). Thisis inconsistent with Kuroda and Yansamo 6 s f i ndi ngs.

On balance, the Department finds strong support for the-jodethodel as the best
approximation for the likely effects of a reclassification of abovieimum-wage workers from
overtime exempt to overtime nonexempt and the fiwade modeas the best approximation of
the likely effects of a reclassification of minimunage workers from overtime exempt to
overtime nonexempt. In addition, the studies suggest that although observed wage adjustment
patterns are consistent with the fixgdb model, this evidence also suggests that the actual wage
adjustmeninight, especially in the short rubeless than 100 percent as predicted by the fixed
job model. Thus, the hybrid model used in this analysis may be described as a substantial, but
incompkte fixedjob model.

T o determine the magnitude of the adjustment, the Department accounted for the
following findings. Earlier research had demonstrated that in the absence of regulation some
employers may voluntarily pay workers some overtime prenmauentice them to work longer
hours, to compensate workers for unexpected changes in their schedules, or as a result of
collective bargaining®* Barkume (2010) found that the measured adjustment of wages and
hours to overtime premium requirements depermaedhat overtime premium might be paid in
absence of any requirement to do so. Thus, when Barkume assumed that workerswould receive
an average voluntary overtime pay premium of 28 percentin the absence of an overtime pay

regulation, which is the averaggertime premium that Bell and Hart (2003) found British

194 Barzel, Y. (1973).The Determination of Daily Hours and Wagdshe Quarterly Journal of
Economics87(2), 220238, demonstrated that modest fluctuations in labor demand could justify
substantial overtime premiums in the employment contract model. Hart, R. A. and Yue, M.
(2000). Why Do Firms Pay an Overtime Premium? IZA Discussion Paper No. 163, showed that
establishng an overtime premium in an employment contract can reduce inefficiencies.
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employers paid in the absence of any overtime regulations, the striaightourly wage

adjusted downward by 80 percent of the amount that would occur with thedixeaodel*®

When Barkume assurdenorkers would receive no voluntary overtime pay premium in the
absence of an overtime pay regulation, the re
findings that the adjustment was a smaller percentage. The Department modeled an adjustment
proces between these two findings. Although it seemed reasonable that some premium was

paid for overtime in the absence of regulatio
overtime premium is likely too high for the salaried workers potentially affditer change in

the salary and compensation level requirements for the EAP exemptions because this assumption

Is based on a study of workers in Britain. British workers were likely paid a larger voluntary

overtime premium than American workers becaustairdid not have a required overtime pay

regulation and so collective bargaining played a larger role in implementing overtib¥ play.

the Depart ment were to use only Barkumeds ass
adjustment to the overtime wageemium requirement for affected workers, estimated Year 1
transferswould total $249million; f urt her e st i mat disdingseilt beved f r o
presented later in the analysidowever,in the sections that immediately follptine

Department ussboth papersto model transfers.

Identifying Types of Affected Workers

The Department identified four types of workers whose work characteristics affect howit

model ed employersd responses to the changes i

195 Barkume, A. (2010). The Structure of Labor Costs with Overtime Work in U.S. Jobs.
Industrial and Labor Relations Revie@ (1), 128142.

196 Be|l, D. N. F. and Hart, R. A. (2003)Vages, Hours, and Overtime Premia: Evidence from
the British Labor Marketindustrial and Labor Relations Revie®6(3), 476480.
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1 Type I Workerswho do not work overtime.

1 Type 2: Workerswho do not regularly work overtime but occasionally work overtime.

1 Type 3: Workerswho regularly work overtime and become overtime eligible (honexempt).

1 Type 4: Workerswho regularly work overtime arethain exempt, because it is less
expensive for the employer to pay the updated salary level than to pay overtime and incur
additional managerial costs.

The Department began by identifying the number of workersin each type. After
modeling employer adgtments, it estimated transfer paymeritgpe 3 and 4 workers were
identified as those who regularly work overtime (CPSvariable PEHRUSL1 greater than 40).
DistinguishingT ype 3 workers from Type 4 workers involved a fatep process. First, the
Depatment identified all workers whoegularly work overtime. Then the Department estimated
each workeros weekly earnings i f they became
costs for each affected worker &8.89($50.92 per houx (10 minutes/60 minutes))’’ Last, the
Department identified aBype 4 those workers whose expected nonexempt earnings plus weekly
managerial costs exceeds the updated standard salary level, and, conversely, as Type 3 those
whose expected nonexempt earningsmpieekly managerial costs are less than the newstandard
salary!®® The Department assumed that firms will include incremental managerial costs in their
determination of whether to treat an affected employee asa Type 3 or Type 4 worker because

those costare only incurred if the employee isa Type 3 worker.

197 See supr&W1.D.iii.4 (managerial costs).

198 \When analyzing impacts of increasing the standard salary level, Rohwedder and Wenger
conducted a similar analysis; however, they use strdigig pay rather than overtime pay to
calculate earningsin the absence of a pay raise to remain exempt. Rah$edde Wenger,
supranotel3Q



Identifying Type 2 workersinvolved two steps. First, using CPS MORG data, the
Department identified those who do not usually work overtimeliouvwork overtime in the
survey week (the week refed€o in the CPS questionnaire, variable PEHRACT 1 greater than
40). Next, the Department supplemented the CPS data with data from the Survey of Income and
Program Participation (SIPP) to look at likelihood of working some overtime during the year.
Based o 2012 data, the most recent available, the Department found that 39.4 percent of non
hourly workers worked overtime at some point in a year. Therefore, the Department classified a
share of workers who reported they do not usually work overtime, andiigbmk overtime in
the reference week (previously identified as Type 1 workers), as Type 2 workers such that a total
of approximately 39.4 percent of affected workerswere Type 2, 3, or 4.

Modeling Changes in Wages and Hours

T he substantial, but incomgtle fixedjob model(hereafter referred to asthe incomplete
fixed-job model) predicts that employers will adjust wages of regular overtime workers but not
to the full extent indicated by fixejdb model, and thus some employees may receive a small
increag in weekly earnings due to overtime pay coverage. When modeling employer responses
with respect to the adjustment to the regular rate of pay, the Department used the incomplete
fixed-job model.

In this portion of the analysidhé Departmerresentanestimate of the effect on the
implicit hourly rate of pay for regular overtime workers should be determined using the average
of two estimatesofthe incompletefixgdo b model adj ust ments: Trej of
overtimeinduced wage change4$ percent of the adjustment toward the amount predicted by
thefixedf ob model, assuming an initial zero overt

estimate that the wage change is 80 percent of the predicted adjustment assuming an initial 28
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percent oveime pay premiunt®® This is approximately equivalent to assuming that salaried
overtime workers implicitly receive the equivalent of a 14 percent overtime premium in the
absence of regulation (the midpoint between 0 and 28 percent).

Modeling changesin wes, hours, and earningsfor Type 1 and Type 4 workerswas
relatively straightforward. Type 1 affected EAP workerswill become overélgéle, but
because they do not work overtime, they will see no change in their weekly eahypgs4
workers will remain exempt because their earnings will be raised to at least the updated EAP
level(either the standard salary level or HCE compensationlevel) These wor ker sé
increase by the difference between their current earnings and the amowwsangte satisfy the
new salary or compensationlevélt i s possi ble employers wild/l
response to paying them a higher salary, but the Department did not have enough information to
model this potential chang&®

Modeling dhangesin wages, hours, and earnings for Type 2 and Type 3 workers was
more complex. The Department distinguished those who regularly work overtime (Type 3
workers) from those who occasionally work overtime (Type 2 workers) because employer

adjustment tahe final rule may differ accordingly. Employers are more likely to adjust hours

199 Both studies considered a population that included hourly workers. Evidence is not available
on howthe adjustment towards tamployment contract model differs between salaried and
hourlyworkers. The employment contract model may be more likely to hold for salaried

workers than for hourly workers since salaried workers directly observe their weekly total
earnings, not their imzit equivalent hourly wage. T hus, applying the partial adjustment to the
employment contract model as estimated by these studies may overestimate the transfers from
employersto salaried workers. We do not attempt to quantify the magnitude of timsadote
overestimate.

e

°Cherry, Monica, fAre Salari ed WdourkatoflsboCo mp e n

Researci25(3): 485 494, September 2004, found that exempttiatle salaried employees earn
more when they work more hours, but her results ddema themselves to the quantification of
the effectonhours of an increase in earnings.
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worked and wages for regular overtime workers because their hours are predictable. However,
In response to a transient, perhaps unpredicted, shift in market demand foodioe gervice
such employers provide, employers are more likely to pay for occasional overtime rather than
adjust hours worked and pay.

The Department treated Type 2 affected workersin two ways due to the uncertainty of
the nature of these occasionakotime hours. The Department assumed that 50 percent of these
occasional overtime workers workedpecteavertime hours and the other 50 percent worked
unexpectedvertime. Workerswere randomly assigned to these two groups. Workers with
expecteaccasional overtime hours were treated like Type 3 affected workers (incomplete fixed
job model adjustments). Workers wiihexpecteadccasional overtime hours were assumed to
receive a 50 percent pay premium for the overtime hours worked and receirange in base
wage or hours (full overtime premium mod&y.Wh en model ing Type 2 work
wage adjustments, the Department treated those identified as Type 2 using the CPS data as
representative of all Type 2 workers. The Department estimatpbbger adjustments and
transfers assuming that the patterns observed in the CPS reference week are representative of an
average week in the year. Thus, the Department assumes total transfers for the year are equal to
52 timesthe transfers estimatedtioe single representative week for which the Department has
CPS data. However, these transfers are spread over a larger group including those who

occasionally work overtime but did not do so in the CPS referencedteek.

Olwe use the term fAfull overtime premiumod to d
The full overtime premium model is a special case of the generahfimgemodel in that the

Department assumes the demand for labor under these circumstancesis completely inelastic
That is, employers make no changes to employe
unanticipated changesin demand.

202\ a different week wa chosen as the survey week, then likely some of these workers would

not have workedvertime. However, because the data are representative of both the population
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Since employers must now pay mdéoethe same number of labor hours, for Type 2 and
Type 3 EAP workers, the quantity of labor hours demanded by employerswill decrease. It is the
net effect of these two changes that will determine the final weekly earnings for affected EAP
workers. Theeductionin hoursis calculated using the elasticity of labor demand with respect to
wages. The Department used a stierm demand elasticity 60.20 to estimate the percentage
decrease in hours worked in Year 1 and a{tergn elasticity 0f0.4 to emate the percentage
decrease in hours worked in Yearg@2%3

For Type 3 affected workers, and the 50 percent of Type 2 affected workers who worked
expectedvertime, the Department estimated adjusted total hours worked after making wage
adjustments usg the incomplete fixegpb model. T o estimate adjusted hours worked, the
Department set the percent change in total hours worked equal to the percent change in average
wages multiplied by the wage elasticity of labor dem#fd.

Figure 3is a flow chart smmarizing the four types of affected EAP workers. Also
shown are the effects on exempt status, weekly earnings, and hours worked for each type of

affected worker.

and all twelve monthsin a year, the Department believes the share of Type 2 workersdtentif

in the CPS data in the given week is representative of an average week in the year.

2T his elasticity estimate is based on the Dep
Siegloch, A. (2014).T he OwinWage Elasticity of Labor Demand: A MeRegression Analysis.

IZA DP No. 7958 Some researchers have estimated larger impacts on the number of overtime
hours worked (Hamermesh, D. and S. Trejo. (2R00he Demand for Hours of Labor: Direct
Evidence from Californial he Reviewof Economics and Statisti82(1), 38 47 concludes the

price elasticity of demand for overtime hoursis at le@d$%. The Department decided to use a
general measure of elasticipplied to the average change in wages since the increase in the
overtime wage is somewhat offset by a decrease in th@wueriime wage as indicated in the
fixed-job model.

2041n this equation, the only unknown is adjusted total hours worked. Singstexdijotal hours
worked is in the denominator of the left side of the equation andis also in the numerator of the
right side of the equation, solving forjasted total hours worked requires solving a quadratic
equation.
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Figure3: Fl ow Chart of Final RuWerlked Ef fect on Ear
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[a] Affected EAP workers are those who are exempt under the current EAP exemptions and will
gain minimum wage and overtime protection or receive a raise to the increased salary or
compensation level.

[b] There are two methods the Department uses to igemtcasional overtime workers. The

first includes workers who report they usually work 40 hours or less per week (identified with
variable PEHRUSL1 in CPS MORG) but in the reference week worked more than 40 hours
(variable PEHRACT 1 in CPS MORG). T he sed includes reclassifying some additional

workers who usually work 40 hours or less per week, andin the reference week worked 40 hours
or less, to match the proportion of workers measured in other data sets who work overtime at any
point in the year.

[c] The amount wages are adjusted downwards depends on whether tHeliireadel or the
fixedwage model hol ds. The Departmentdos preferr
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Employers reduce the regular hourly wage rate somewhat in response to opastime

requirements, but the wage is not reduced enough to keep total compensation constant.

[d] Based on hourly wage and weekly hours it is more cost efficient for the employer to increase

the workerodos weekly salary ovedimgpgae updated sal
[e]On average, the Department expects employees
a small decrease in average hours worked.

[ T] I n some cases, employers might decrease e
weekly eanings to decrease. If so, such employees may seek a second job to offset their lost

weekly earnings. In extreme cases, some workers may become unemployed.

[0] The Department assumed hours would not change, due to lack of data and relevant lterature;
howe ver , it is possible employers wildl increase
higher salary or to avoid paying overtime premiums to newly nonexempt coworkers.

Estimated Number of and Effects on Affected EAP Workers

The Department estimatdahe final rule wil affect 1.3 milion workersTéble 13), of
which 762,200 were Type 1 workers (60.6 percent of all affected EAP workers), 300,900 were
estimated to be Type 2 workers (23.9 percent of all affected EAP workB4s)00 were Type 3
workers (12.3percent of all affected EAP workers), a4@ 100 were estimated to be Type 4
workers 8.2 percent of all affected workers). All Type 3 workers and half of Type 2 employees
(304,500 are assumed to work predictable overtime.

Table 13 Affected EAPWorkers by Type (1,000s), Year 1

_ Regular Overtime
No Occasional N R -
Total Overtime | Overtime ewly emain
(T1) (T2) Nonexempt| Exempt
(T3) (T4)
Standard salary level 1,155.6 700.3 296.8 126.8 31.7
HCE compensation level 101.8 62.0 4.1 27.2 8.5
Total 1,257.3 762.2 300.9 154.0 40.1

Note: Pooled CPS data for 7/208£2019 adjusted to reflect 2018/2019.

*Type 1: Workers without regular OT and without occasional OT and become overtime elig
*Type 2: Workers without regular OT but with occasional OT. These workers become ovet

eligible.

*Type 3: Workers with regular OT who become overtime eligible.
*Type 4: Workers with regular OT who remain exempt (i.e., earnings increase to thedupdat

salary level).
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The final rul e wildl affect some affected w
earnings. Predicted changes in implicit wage rates are outlin€dbla 14, changes in hours in
Table 15, and changes in weekly earningsTmble 16. How these will change depends on the
type of worker, but on average the Department projects that weekly earnings wil be unchanged
or increase while hours worked wil be unchanged or decrease.
Type 1 workers will have no change in wages, hours, olirgg2% Employers were
assumed to be unable to adjust the hours or regular rate of pay for the occasional overtime
workers whose overtime is irregularly scheduled and unpredictable. The Department used the
incomplete fixeejob model to estimate changesthe regular rate of pay for Type 3 workers and
the 50 percent of Type 2 workers who regularly work occasional overtime. As a group, Type 2
workers will see a decrease in their average regular hourly wage; however, because these
workers will now receivea 50 percent premium on their regular hourly wage for each hour
worked in excess of 40 hours per week, average weekly earnings for Type 2 workers wil
increase06
Similarly, Type 3 workers will also receive decreases in their regular hourly wage as
predided by the incomplete fixedb model but an increase in weekly earnings because these
wor kers will now be eligible for the overti me

pay wil increase to meet the updated standard salary level or HCH aomyzensation level.

2051t is possible that these worgemay experience an increase in hours and weekly earnings

because of transfers of hours frather newly nonexemporkerswho do usually work

overtime Duet o t he high | evel of uncertainty in emp
hours, the Degrtment did not have credible evidence to support an estimation of the number of

hours transferred to other workers.

206 Type 2 workers do not see increases in regular earnings to the new salary level (as Type 4
workers do) even if their new earnings in thieek exceed that new leveThis is because the

estimated new earnings only reflect their earnings in that week when overtime is worked; their
earnings in typical weeks that they do not work overtime do not exceealary level.
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Table 14: Average Regular Rate of Pay by Type of Affected EAP Worker, Year 1

. Regular Overtime

No Occasiona .
Total Overtime | Overtime Newly Reman
(T1) (T2) Nonexempt| Exempt

(T3) (T4)

Standard Salary Level
Before Final Rule $15.85 $16.71 $16.15 $11.39 $11.91
After Final Rule $15.81 $16.71 $16.09 $10.97 $12.51
Change (%) -$0.04 $0.00 -$0.06 -$0.42 $0.60
Change (%) -0.3% 0.0% -0.4% -3.7% 5.1%
HCE Compensation Level

Before Final Rule $46.94 $51.63 $49.81 $38.80 $37.46
After Final Rule $46.32 $51.63 $47.53 $36.55 $38.27
Change ($) -$0.63 $0.00 -$2.29 -$2.26 $0.81
Change (%) -1.3% 0.0% -4.6% -5.8% 2.2%

Note: Pooled CPS data for 7/208/2019 adjusted to reflect 2018/2019.

*Type 1: Workers without regular OT andthout occasional OT and become
overtimeeligible.

*Type 2: Workers without regular OT but with occasional OT. These workers bec

overtime eligible.

*Type 3: Workers with regular OT who become overtime eligible.

*Type 4: Workers with regular OT whemain exempt (i.e., earnings increase to the

updated salary level).
Hours for Type 1 workers will not change. Similarly, hours wil not change for the half of Type
2 workers who work irregular overtime. Half of Type 2 and all Type 3 workers wilh seall
decrease in their hours of overtime worked. This reduction in hours is relatively small and is due
to the effect on labor demand from the increase in the average hourly wage as predicted by the
incomplete fixegob model Table15). Type 4workes 6 hour s may increase,

data, the Department assumed hours would not change.

Table 15. Average Weekly Hours for Affected EAP Workers by Type, Year 1

No Regular OT
Total Overtime | Occasional Newly Remain
Worked OT (T2) | Nonexempt| Exempt
(T1) (T3) (T4)
Standard Salary Level [a]
Before Final Rule 39.9 37.5 39.2 50.4 56.6
After Final Rule 39.8 375 39.1 49.8 56.6
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Change (hours) -0.1 0.0 0.0 -0.6 0.0

Change (%) -0.2% 0.0% -0.1% -1.2% 0.0%
HCE Compensation Level [a]

Before FinalRule 44.2 39.4 48.4 51.0 54.9

After Final Rule 44.1 394 48.2 50.7 54.9

Change (hours) -0.1 0.0 -0.3 -0.3 0.0

Change (%) -0.2% 0.0% -0.5% -0.7% 0.0%

Note: Pooled CPS data for 7/208/2019 adjusted to reflect 2018/2019.

[a] Usual hours for Types 1, 8nd 4 but actual hours for Type 2 workers identified in th
CPS MORG.

*Type 1: Workers without regular OT and without occasional OT and become overtim

eligible.

*Type 2: Workers without regular OT but with occasional OT. These workers become
overtime eligible.

*Type 3: Workers with regular OT who become overtime eligible.

*Type 4: Workers with regular OT who remain exempt (i.e., earnings increase to the

updated salary level).

Becausenost Type 1 workers wil not experience a change in thegular rate of pay or

hours, they will have no change in earnings due to the final Talblg16).207 Although Type 2
and Type 3 workers wil, on average, experience a decrease in both their regular rate of pay and
hours worked, their weekly earnings witicrease as a result of the overtime premium. Weekly
earnings after the standard salary level increased were estimated using the new wage (i.e., the

incomplete fixeejob model wage) and the reduced number of overtime hours worked. Type 4

wor k er sstwil mcaebse toithe new standard salary level or the HCE compensation level.

Table 16. Average Weekly Earnings for Affected EAP Workers by Type, Year 1

. Regular Overtime
No Occasiona Newly Reman
Total Overtime | Overtime
(T1) (T2) Nonexempt| Exempt
(T3) (T4)
Standard Salary Level [a]
Before Final Rule $581.42 | $575.71 | $594.52 $566.67 $643.94
After Final Rule $586.34 | $575.72 | $599.48 $589.91 $684.00

207 The small increase iaverage weekly earnings for Type 1 workers is due to increasing the
weekly earnings in the District of Columbia to the minimum wage ($13.25 per hour).
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Change (%) $4.93 $0.01 $4.96 $23.24 $40.06

Change (%) 0.8% 0.0% 0.8% 4.1% 6.2%
HCE Compensation Level [a]

Before Final Rule $1,989.41| $1,973.57| $2,415.63| $1,950.93 | $2,021.82

After Final Rule $2,008.37| $1,973.57| $2,467.78| $2,000.16 | $2,066.00

Change (%) $18.96 $0.00 $52.15 $49.24 $44.18

Change (%) 1.0% 0.0% 2.2% 2.5% 2.2%

Note: PooledCPS data for 7/2016/2019 adjusted to reflect 2018/2019.

[a] The mean of the hourly wage multiplied by the mean of the hours does not necess:
equal the mean of the weekly earnings because the product of two averages is not ne
equal to theaverage of the product.

*Type 1: Workers without regular OT and without occasional OT and become overtime
eligible.

*Type 2: Workers without regular OT but with occasional OT. These workers become
overtime eligible.

*Type 3: Workers with regular OT who become overtime eligible.

*Type 4: Workers with regular OT who remain exempt (i.e., earnings increase to the uj
salary level).

At the new standard salary level, the average weekly earnings of affected waltkers
increase 4.93(0.8 percent), from $581.42 t&86.34 Multiplying the average change of.93
by the 1.2 milion EAP workers affected by the change in the standard salary level and 52 weeks
equals an increase in earnings 20& 1 milion in the first year Table 17). For workers
affected by the change in the HCE compensation level, average weekly earnings wil increase by
$18.96 When multiplied by 101,800 affected workers and 52 weeks, the national increase will
be $00.3milion in the first yea. Thus, total Year 1 transfer payments attributable to this final

rule wil total $396.4 million.

Table 17: Total Change in Weekly and Annual Earnings for Affected EAP Workers by
Provision, Year1

L Annual Change ir
Provision Earnings (1,0gOOs
Total $396,424
Standard salary level
Total $296,078
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Minimum wage only $75,376

Overtime pay only [a] $220,702
HCE compensation level

Total $100,345

Minimum wage only --

Overtime pay only [a] $100,345

[a] Estimated by subtracting the minimum wage
transfer from the total transfer.

Rohwedder and Wenger (2015) analyzed the effects of increasing the standard salary
level208 They compared hourly and salaried workers in the CPS using quantile treatment effects.
This methodology estimates the effectofvorker becoming nonexempt by comparing similar
workers who are hourly and salaried. They found no statistically significant change in hours or
wages on average. However, their point estimates, averaged across all affected workers, show
small increasem earnings and decreases in hours, similar to our analysis. For example, using a
salary level of $750, they estimdtaveekly earnings may increase between $2 and $22 and
weekly hours may decrease by approximately 0.4 hours. The Department esti@eakdd
earnings for workers affected by the standard salary level will increase38/ahd hours will

decrease by 0.1 hours.

4. Potential Transfers Not Quantified
There may be additional transfers attributable to this final rule; however, the magnitude
of these other transfers could not be quantified and therefore are discussed only qualtatively.

Reduced Earnings for Some Workers

Holding regular rate of pay and work hours constant, payment of an overtime premium

wil increase weekly earnings for worleewho work overtime. However, as discussed

208 Rohwedder and Wengesyupranote 130
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previously, employers may try to mitigate cost increases by reducing the number of overtime
hours worked, either by transferring these hours to other workers or monitoring hours more
closely. Depending on how tns are adjusted, a specific worker may earnless pay after this
final rule.

Additional Work for Some Workers

Affected workers who remain exempt will see an increase in pay but may also see an
increase in workload. The Department estimated the netetamdnours, but due to the data
imitations as noted in section VI.D.v.3, did not estimate changes in hours for affected workers
whose salary is increased to the new threshold so they remain overtime exempt.

Reduction in Bonuses and Benefits for Somerk&is

Employers may offset increased labor costs by reducing bonuses or benefits instead of
reducing base wages or hours worked. Due to data limitations, the Department has not modeled
this effect separately. The Department observes that any reduntibosuses or benefits would
be likely accompanied by smaller reductions in base wages or hours worked.

Several commenters stated that in order to pay for the higher payroll costs, they would
decrease employee benefits. These comments were mostly gaagralents, often included in
a list of changes the employer intends to make in response to the increased salary threshold.
Others stated that employees would lose benefits due to being reclassified as hourly workers.
However, as the Department previgusioted, this regulation does not require that workers who
become nonexempt must be reclassified as hourly nor does it require that hourly workers receive
fewer benefits than salaried workers. Additionally, some commenters stated that these
employees wodl have reductions in their ability to earn commissions, bonuses, or other types of

incentive payments, but these commenters generally did not discuss the net impact on these
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employeesd earnings. These commentte did not

Department to estimate the purported impact of the final rule on employee benefits.

5. NPRM Comments on Transfer Calculations

I n response to the NPRM, the Departmentos
commenters provided information concerningirtippoposed wage and hour adjustments in
anticipation of an increase to the standard salary level and HCE total compensatiotnlevel.
comments on the NPRM, Capitdbsociatedndustries submitted the results from a survey of
their members, which conveydight employers plan to respond in different ways such as
increasing salariesf exempt employees so that they remain exgoniecreasinghe hours or
hourly rateof newly nonexempt employeesA survey of members of the International Public
ManagemenAs soci ation for Human Resources found fna
would increase salaries of exempt employees to the new threshold and those who would shift
currently exempt employees to nonexeiagyt statu
level.

I n responses to the Departmentdés RFI, ¢omm
indicated that employers would respond to a new salary level by making a variety of adjustments
to wages, hours worked, or b ostaboption oSamme ¢ o mme n:
incomplete fixegob model. For example, Littler Mendelson and the U.S. Chamber of
Commerce reported that, among surveyed employers with exempt employees who would
become nonexempt under the 2016 final rule, 28.7 percent reportedthatthé¢ anned t o fAa
[newly nonexempt employees] to work the same number of hours and earn overtime
compensation without restriction, o0 compared t

effective hourly rates fiso thatChtahmier 6tsotsaulr v
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ask whether employers planned to adopt a combination of those two responses (i.e., paying
overtime premiums while partially reducing effective hourly rates).

In this final rule, the Department estimated that some workers \githegr earnings
increase to the new earnings levels and remain exempt. There is some evidence that employers
will respond in this manner. For example, in response to the RFI, the Chamber reported that, of
surveyed employers who had implemented or mdaies do implement changes to comply with
the 2016 final rule, 76.4 percent reported that they had increased or planned to increase the
salaries of some exempt employees to retain their exempt status. Similarly, the American Hotel
and Lodging Associationeported that 43 percent of their members raised the salaries of at least
one worker to a figure above the 2016 final r
wi || increase the salaries paid t teeseonpien fioc c a
for those workes, but the Department has no way of identifying these workers.

Regarding the proposed transfer calculations, SBA Advocacy took issue with the
Department 6s estimates that affect emchges mal | bu:
$422 to $3,187 in additional payroll costs in the first year of the proposed rule. Rather, SBA
Advocacy stated that n[s] mall businesses have
wi | | be in the The oomsentnbaver ades rebtoekplain wisat o
methodological approach the Department should use to estimate transfers; what error(s), if any,
the Departmentés method contains; or how much
underestimated such transfers. Therefore, tipalltment has not made any changes to the
methodology in response to this comment.

The National Association of Manufacturers (NAM), in its comment opposing the

proposed ruledéds HCE tot al annuall compensation
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threshdd would impact many manufacturers who currently employ numerous exempt HCE
employees. It contended that #A[i]n the repre
approximately 1,200 individuadssn e ar | vy 11% of théareexempanyds wor
employees eaing between $100,000 and $147,414 annually. For this manufacturer, the
difference betwee@exempbandd@lmost exempitis estimated to be between $8 milion and $20
milion in potential overtime exposure per y@alkJsing the upper end & A M Gransfer cost
range, this equates to $16,667 per affected worker. This single anecdote, however, does not
provide a sufficient basis for the Department to change the methodology used to calculate
transfers. Mor eover, NAMOEarctomeretrins e ei gni d n o
HCE total annual compensation level to $107,432 instead of to $147,414.

The Department further notes that its estimates of transfers are informed by its projection
that employers wil respond to the final rule in a numbleways. If, for example, an employer
simply pays each affected employee the overtime premium for each hour worked in excess of 40
hours per week, without making any adjustments to wages, hours or duties, such an approach
would maximize transfers from erogers to employees. However, as discussed above, the
Department believes that employers wil respond to the final rule by adjusting wages, hours, and
duties to minimize the cost of the rule. The
iterature he Department reviewed examining employer
requirements, as well as survey data and anecdotal evidence provided in response to the NPRM
and RFI regarding employersd responsteiss to the
rulemaking. Accordingly, the actual amount of transfers wil fall well short of the transfers that
would result if employers simply paid each affected employee overtime premiums without

adjusting wages, hours, or duties.
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v. Benefits and Cost Savings
Potential Benefits and Effects Not Discussed Elsewhere

The Department has determined that the final rule wil provide some benefits; however,
these benefits could not be quantified due to data limitations, requiring the Department to discuss

such benefitonly qualtatively.

1. Reduce employee misclassification
The revised salary level reduces the likelihood of workers being misclassified as exempt
from overtime pay, providing an additional measure of the effectiveness of the salary level as a
brightine t est delineating exempt and nonexempt W
misclassification drew on CPS data and looked at workers who are white collar, salaried, subject
to the FLSA and covered by part 541 regulations, earn a weekly salary oft $dB8adut less
than $684, and fail the duties test. Because only workers who work overtime may receive
overtime pay, when determining the share of workers who are misclassified the sample was
imited to those who usually work overtime. Workers were idensd misclassified if they did
not receive overtime pa?? The Department estimated that 9.3 percent of workers in this
analysis who usually worked overtime did not receive overtime compensation and are therefore
misclassified as exempt. Applying thistinate to the sample of white collar salaried workers
who fail the duties test and earn at least $455 but less than $684, the Department estimated that
there are approximately 206,900 white collar salaried workers who are oveligib& but
whose emplgers do not recognize themassghT hese employeesd entitle

pay wil now be abundantly evident.

209 Qvertime pay status was based on worker responses to the CPS MORG question concerning
whet her they receive overtime pay, tips, or ¢
210The Depatment applies the misclassification estimate derived here to both the group of

workers who usually work more than 40 hours and to those who do not.
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RAND has conducted a survey to identify the number of workers who may be
misclassified as EAP exempt. The survey, a special module #ntkeican Life Panel, asks
respondents: (1) their hours worked, (2) whether they are paid on an hourly or salary basis, (3)
their typical earnings, (4) whether they perform certain job responsibilities that are treated as
proxies for whether they would jifgt exempt status, and (5) whether they receive any overtime
pay. Using these data, Susann Rohwedder and JeffreyB. \Béfigerund t hat Al1. 5
salaried workers were classified as exempt by their employer although they did not meet the
crterekfa being so.0 Using RANDOGs estimate of the
Department estimated that approximately 255,400 salaried workers earning between $455 and
$684 per week who fail the standard duties test are currently misclassiieeragtzl2 By
raising the salary level the final rule wil increase the likelhood that these workers will be

correctly classified as nonexempt.

2. Reduced Litigation

One result of enforcing the 2004 standard salary level for 15 years is that thehestablis
Adividing |lined between EAP workers who are e
no longer holds the same relative position in the distribution of nominal wages and salaries.
Therefore, as nominal wages and salaries for workers have indrezsetime, whie the

standard salary |l evel has remained constant,

211 Rohwedder and Wengesyupranote 130

212The number of misclassified workers estimated based on the RAND research cannot be
directly compared to the Department s estimat
and assumptions Although it is impossible toeconcile the two different approaches withou

further information, by calculating misclassified workers as a percent of all salaried workers in

its sample, RAND uses a larger denominator than the Department. If calculated on a more

directly comparable lsas, the Department expects the RAND estimate of the misclassification

rate would stildl be higher than the Depart men
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have moved from nonexempt to potentially exem
salary levels has burdened employers with peinfg@nauties tests to determine overtime
exemption status of white collar workers for a larger proportion of workers than in 2004 and has
created uncertainty regarding the correct classification of workers as nonexempt or exempt. This
may have contributedbtan increase in FLSA lawsuits since 2884much of which has
involved cases regarding whether workers who satisfy the salary level test also meet the duties
test for exemption.

Updating the standard salary level should restore the relative positior sthtidard
salary level in the overall distribution of nominal wages and salaries as set forth in the 2004 rule.
Increasing the standard salary level from $455 per week to the level setin this final rule of $684
per week wil increase the number of whitellar workers for whom the standard salary level
test is determinative of their nonexempt status, and employers wil no longer have to perform a
duties analysis for these employees. This fi
reduce the lrden on employers and may reduce legal challenges and the overall cost of
ltigation faced by employers in FLSA overtime lawsuits, speciffically litigation that turns on
whether workers earning above the current salary and earnings thresholds but béwelshe
setin this final rule pass the duties test. The size of the potential social benefit from fewer legal
chalenges and the corresponding decline in overall litigation costs is difficult to quantify, but a

reduction in litigation costs would beneéimployers and workers.

213 Seelydia DePilis, Why wage and hour litigation is skyrocketiligashington PogiNov. 25,
2015), https://www.washingtonposom/news/wonk/wp/2015/11/25/peofdee-suingmore
thaneveroverwagesandhours Uptick in FLSA Litigation Expected to Continue in 20BBIA
Daily Labor Repor{Nov. 25, 2015) https://bnanews.bna.com/daigborreport/uptickin-flsa-
ltigation-expecte-to-continuein-2016
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To provide a general estimate of the size of the potential benefits from reducing
l'itigation, the Department used data from the
Records (PACER) system and the CPS to estimateutimbar and percentage of FLSA cases
that concern EAP exemptions and are likely to be affected by the final rule. For this step of the
analysis, to avoid using data that could reflect changed behavior in anticipation of the 2016 final
rule, the Departmentsed the data gathered during the 2016 rulemaking. As explained in that
rule, to determine the potential number of cases that will likely be affected by the final rule, the
Department obtained a list of all FLSA cases closed in 2014 from PACER (8,256.24ses
From this list, the Department selected a random sample of 500 cases. The Department
identified the cases within this sample that were associated with the EAP exemptions. The
Department found that 12.0 percent of these FLSA cases (60 of 500) \aé&rd te the EAP
exemptions. Next, the Department determined what share of these cases could potentially be
avoided by an increase in the standard salary and HCE compensation levels.

The Department estimated the share of EAP cases that may be avoidedhdugnal
rule by using data on the salaried earnings distribution from the 2018/19 CPS MORG to
determine the share of EAP cases in which workers earn at least $455 but less than $684 per
week or at least $100,000 but less than $107,432 annually. GR®nthe Department selected
white collar, nonhourly workers as the appropriate reference group for defining the earnings
distribution rather than exempt workers because if a worker is litigating his or her exempt status,
then we do not know if that workés exempt or not. Based on this analysis, the Department
determined that 13.5 percent of white collar nonhourly workers had earnings within these ranges.

Applying these findings to the 12 percent of cases associated with the EAP exemption yields an

214SeeBl FR 32501
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estmated 1.6 percent of FLSA cases, or about 133 cases, that may be avoidable. The assumption
underlying this method is that workers who claim they are misclassified as EAP exempt have a
similar earnings distribution as all white collar nonhourly workers.

After determining the potential number of EAP cases that the final rule may avoid, the
Department examined a selection of 56 FLSA cases concluded between 2012 and 2015 that
contained litigation cost information to estimate the average costs of litigettiassign to the
potentially avoided EAP casé¥. To calculate average litigation costs associated with these
cases, the Department looked at records of court fiings in the Westlaw Case Evaluator tool and
on PACER to ascertain how much plaintiffs in theases were paid for attorney fees,
administrative fees, and/or other costs, apart from any monetary damages attributable to the
aleged FLSA violations. (The FLSA provides for successful plaintiffs to be awarded reasonable
attorneyo6s fhsaaaisaanadable inm somesFLSA<asest) After determining the
plaintiffdos total Ilitigation <costs for each <c
for litigation costs that the defendant employers incuttedAccording to this analysighe
average litigation cost for FLSA cases concluded between 2012 and 2015 was $854,182.

Applying this figure to the approximately 133 EAP cases that could be prevented as a

25The 56 cases used for this analysis were ret
using a keyword search for case summaries between 2012 and 2015 mentioning the terms
AFLSAO a nAthougti themitial. search yielded 64 responsive cases,the Department
excluded one duplicate case, one case resolving litigation costs through a confidential settlement
agreement, and six cases where the defendant employer(s) ultimately preBaieamlise the

FLSA oly entitles prevailing plaintiffs a litigation cost awards, information about litigation

costs was only available for the remaining 56 FLSA cases that ended in settlement agreements or
court verdicts favoring the plaintiff employees.

216 This is likely a onservative approach to estimate the total ltigation costs for each FLSA

lawsuit, as defendant employers tend to incur greater litigation costs than plaintiff employees
because of, among other things, typically higher discovery .costs

217 The median coswas $111,835 per lawsuit.
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consequence of this rulemaking, the Department estimated that avoidedriitigatts resulting

from the rule may total approximately $87.0 milion per year. The Department believes these
totals may underestimate total ltigation costs because some FLSA overtime cases are heard in
state court and thus were not captured by PACEResSBLSA overtime matters are resolved
before ltigation or by alternative dispute resolution; and some attorneys representing FLSA
overtime plaintiffs may take a contingency fee atop their statutorily awarded fees and costs.

The Department did not recenagy comments on the methodology it used to estimate

potential reduced litigation costs.

3. NPRM Comments on Benefits

Some commenters contended that the proposed salary level would not yield the benefits
that a higher salary level would. They asseitadl taising the salary level higher than the
proposed level would result in less misclassification and less litigation. The law firm Winebrake
& Santill o, LLC estimated that Aif the execut
threshold, over 75% dhe [lawsuits the firm ltigated involving aleged misclassification under
the executive exemption] would never have bee
misclassification case involving managers at a fast food chain earning $82M000 whom a
jury found had been misclassified, and stated that such litigation would have been unnecessary
under a higher salary level such as the one in the 2016 final rule. EPI, a group of 14 State
attorneys general and the Attorney General for the District of @@nand other commenters
similarly stated that a higher salary level was necessary to further reduce the risk of employee
misclassification and the costs of ltigation.

While a higher salary level would likely result in fewer workers being misclassafied

exempt, and potentially less litigation as a result, as explained above, the aim of reducing

170



misclassification cannot be prioritized over the statutory text, which grounds an analysis of
exemption status in the Ac@&paeci,t ytohatn ewnhgdlcohy ese
The salary | evel testds |Iimited purpose is th
clearly nonexempt because they are not performing bona fide EAP duties.

Likewise, many commenters expressed concern that tpeged salary level is too low
and thus does not do enough to address income inequalty. Other comrass&ztethat a
higher salary level would create jobs and/or stimulate the economy. As explained in greater
detail above, however, the Department declined to set a higher salary level because it believes
that the salary level setin this final rule appropriatedyeens out obviously nonexempt workers
and distinguishes between nonexempt and potentially exempt employees, without threatening to
supplant the role of the duties test. Accordingly, the Department declines to change the salary

level methodology in respse to these comments.

vi. Sensitivity Analysis

This section includes estimated costs and transfers using either different assumptions or
segments of the population. First, the Department presents bounds on transfer payments
estimated using alternativessumptions. Second, the Department considers costs and transfers

by region and by industry.

1. Bounds on Transfer Payments

Because the Department cannot predict empl«
Department calculatelbounds on the sizef the estimated transfers from employers to workers.
These bounds on transfers do not generate bounded estimates for costs.

For a reasonable upper bound on transfer payments, the Department assumed that all

occasional overtime workers and half of nagwvertime workers wil receive the full overtime

171



premium (i.e., such workers wil work the same number of hours but be paid 1.5 times their
implicit inttial hourly wage for all overtime hoursY#ble18). The full overtime premium model

is a special cge of the fixedwage model where there is no change in hours. For the other half of
regular overtime workers, the Department assumed in the-bppad method that they wil

have their implicit hourly wage adjusted as predicted by the incomplete-jdxemodel (wage

rates fall and hours are reduced but total earnings continue to increase, as in the preferred
method). Inthe preferred model, the Department assumed that only 50 percent of occasional
overtime workers and no regular overtime workers wileree the full overtime premium.

The plausible lowetransfer bound also depends on whether employees work regular
overtime or occasional overtime. For those who regularly work overtime hours and half of those
who work occasional overtime, the Departmans s umes t he employeesd wag
as predicted by the fixeJdb modeP!8 For the other half of employees with occasional overtime
hours, the lower bound assumes they wil be paid one antadingmes their implicit hourly
wage for overtime ¢urs worked (full overtime premium).

Table 18 Summary of the Assumptions Used to Calculate the Lower Estimate, Preferred
Estimate, and Upper Estimate of Transfers

Lower Transfer Estimate | Preferred Estimate | Upper Transfer Estimate
Occasional Overtime Wkers (Type 2)

50% incomplete fixegbb

model

50% full overtime premium | 50% full overtime premium

Regular Overtime Workers (Type 3)

100% incomplete fixegbb 50% incompletefixed-job

model model

50% full overtime premium

50% fixedjob model 100% full overtime premium

100% fixedjob model

218 The straightime wage adjusts to a level that keeps weekly earnings constant when overtime
hours are paidt 1.5 times the straighime wage.In cases where adjusting the straitymie

wage results in a wage less than themuim wage, the straighime wage is set to the

minimum wage.
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* Full overtime premium model: Regular rate of pay equals the implicit hourly wage pri
the regulation (with no adjustments); workers are paid 1.5 times this base wage for the
number of overtimenours worked prior to the regulation.

* Fixed-job model: Base wages are set at the higher of: (1) a rate such that total earnir
hours remain the same before and after the regulation; thus the base wage falls, and \
are paid 1.5 times the nevade wage for overtime hours (the figed model) or (2) the
minimum wage.

* Incomplete fixedjob model: Regular rates of pay are partially adjusted to the wage im
by the fixedjob model.
The cost and transfer payment estimates associated wibouhds are presented in

Table 19. Regulatory familiarization costs and adjustment costs do not vary across the scenarios.
Managerial costs are lower under these alternative employer response assumptions because
fewer wor ker so houers andthuse manaberial dsts, avhich gepeadnnppard y
on the number of workers whose hours change, wil be srBleddepending on how employers
adjust the implicit regular hourly wage, estimated transfers may range 228r/$nilion to
$644.8 milion, with the preferred estimate equal 896.4 milion.

Table 19: Bounds on Year 1 Cost and Transfer Payment Estimates, Year 1 (Milions)

Lower Preferred Upper
Cost/Transfer Tra_nsfer Estimate Tra_nsfer
Estimate Estimate
Direct employer costs $413.5 $476.6 $422.9
Reg. familiarization $340.4 $340.4 $340.4
Adjustment costs $68.2 $68.2 $68.2
Managerial costs $9.8 $134.4 $27.7
Transfers $233.7 $396.4 $644.8

Note 1. Pooled CPS data for 7/268/2019 adjusted to reflect 2018/2019.

2191n the lower transfer estimate, managerial costdaremployees whose hours change
because their hourly rate increased to the minimum wage
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2. Effects by Regions anddustries

This section presents estimates of the effects of this final rule by region and by industry.
The Department compared the number of affected workers, costs, and transfers across the four
Census Regions. The region with the largest numbeff@ttad workers will be the South
(544,000). As a share of potentially affected workers in the region, the South has somewhat
more affected workers relative to other regions (6.1 percent are affected compared with 4.1 to 4.4
percent in other regions). Mever, as a share of all workers in the region, the South will not be
particularly affected relative to other regions (1.1 percent are affected compared with 0.7 to 0.9
percent in other regions).

Table 20 Potentially Affected and Affected Workers, by Reygi Year 1

Affected Workers
. Affected
Workers Potentially Workers Affected
g Affected Percent Workers
: Subject to Number asa
Region FLSA Workers (Millions) of Total Percentofl _ 852
- (Milions) Affected : Percent
(Milions) [b] Potentially
[a] Workers of All
Affected Workers
Workers
All 139.4 25.6 1.257 100% 4.9% 0.9%
Northeast 25.4 53 0.231 18.4% 4.4% 0.9%
Midwest 30.6 5.2 0.229 18.2% 4.4% 0.7%
South 50.9 8.9 0.544 43.2% 6.1% 1.1%
West 32.6 6.1 0.253 20.2% 4.1% 0.8%

Note: Pooled CPS data fér20166/2019 adjusted to reflect 2018/2019.

[a] EAP exempt workers who are white collar, salaried, not eligible for anotheiE¢Bh
overtime exemption, and not in a named occupation.
[b] Currently EAP exempt workers who will be entitled to overtipretection under the

updated earnings levels or whose weekly earnings wil increase to the new earnings lev
remain exempt.

Total transfers in the first year were estimated to3863 milion (Table21). As
expected, the transfers in the South wil be the largest portion because the largest number of

affected workers will be in the South; however, transfers per affected worker wil be the lowest
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in the South. Annual transfers per worker will [#5%in the South, and $317 to $436 in other

regions.

Table 21: Transfers by Region, Year 1

Region TO“?" Chan_g_e n Percent of Total | Per Affected Worker
Earnings (Milions)
All $396.4 100% $315.29
Northeast $73.3 18.5% $317.35
Midwest $73.8 18.6% $321.60
South $138.8 35.0% $255.39
West $110.6 27.9% $436.18

Note: Pooled CPS data for 7/208£2019 adjusted to reflect 2018/2019.

Direct employer costs are composed of regulatory familiarization costs, adjustment costs,
and managerial costs. The Department estimates that total direct employer costs will be the
highest in the South 268.3 million) and lowest in the Northeastl.4 milion) (Table 22).

Direct employer costs in eachregion, as a percentage of the total direct costs, wil range from
18.5percent in the Northeast 88.4 percent in the South. These proportions are almost the

same as the proportions of the total workforce in each region: 18.2 percent in the Northeast and

36.5 percent in the South.

Table 22 Direct Employer Costs by Region, Year 1
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Region F;ﬁﬁ;:g;%rgn Adjustment Managerial Totglogtl;ect
Costs (Milions)
All $340.4 $68.2 $134.4 $543.0
Northeast $65.7 $12.5 $22.2 $100.4
Midwest $74.8 $12.4 $27.7 $114.9
South $119.6 $29.5 $59.2 $208.3
West $80.3 $13.7 $25.3 $119.4
Percent of TotaCosts by Region
All 100.0% 100.0% 100.0% 100.0%
Northeast 19.3% 18.4% 16.5% 18.5%
Midwest 22.0% 18.2% 20.6% 21.2%
South 35.1% 43.2% 44.0% 38.4%




West 23.6% 20.2% 18.9% 22.0%
Note: Pooled CPS data for 7/208/2019 adjusted to reflect 2018/2019.

Another way to compare the relative effects of this final rule by region is to consider the
transfers and costs as a proportion of payroll and revemadte@3). Nationaly, employer
costs and transfers will be approximat@y012percent of payrol. B region, direct employer
costs and transfers as a percent of payroll wil be approximately the same (b&®i€eamd
0.013 percent of payrol). Employer costs and transfers as a percent of revenue wil be 0.002
percent nationally and in each region.

Table 23 Annual Transfers and Costs as Percent of Payroll and of Revenue by Region, Year 1

Costs and Transfers
Region Payrol Revenue As Percentof As Percent of
(Bilions) (Bilions)

Payroll Revenue
All $7,867 $45,023 0.012% 0.002%
Northeast $1,733 $9,048 0.010% 0.002%
Midwest $1,673 $10,251 0.011% 0.002%
South $2,618 $16,109 0.013% 0.002%
West $1,843 $9,616 0.012% 0.002%

Notes: Pooled CPS data for 7/268/2019 adjusted to reflect 2018/2019. Payroll, revenue
costs, and transfers all exclude the federal government.
Sources: Private sector payroll and revenue data from 2012 SUSB. State and local pay
revenue datérom State and Local Government Finances Summary: FY2016. Inflated to
2018% using GDP deflator.
In order to gauge the effect of the final rule on industries, the Department compared
estimates of combined direct costs and transfers as a percentalf gagfit, and revenue for

the 13 major industry groupg dble 24).220 This provides a common method of assessing the

relative effects of the rule on different industries, and the magnitude of adjustments the rule may

220 Note that the totals in this table do not nhetice totals in other sections due to the exclusion
of transfers to federal workers and costs to federal entities. Federal costs and transfers are
excluded to be consistent with payroll and revenue which exclude the federal government.
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require on the part of enterprises in each industry. The relative costs and transfers expressed as a
percentage of payroll are particularly useful measures of the relative size of adjustment faced by
organizations in an industry because they benchmaiksadbe cost category directly associated
with the labor force. Measured in these terms, costs and transfers as a percent of payroll wil be
highest in agriculture, forestry, fishing, and hunting; leisure and hospitalty; and other services.
However, te magnitude of the relative shares will be small, representing les8.0percent
of payroll costs in all industries.

The Department also estimated transfers and costs as a percent o¥%profits.
Benchmarking against profits is potentially helpfultiie sense that it provides a measure of the
final rulebds effect against returns on invest.
carefully as it does not account for differences across industries -mdjisited rates of return,
which are not realgyl available for this analysis. The ratio of costs and transfers to profits also
does not reflect differences in the filavel adjustment to changes in profits reflecting cross
industry variation in market structufez Nonetheless, the magnitude of coahd transfers as a

percentage of profits will be small, with total costs and transfers as a percent of profits will vary

221 Internal Revenu&ervice. (2013).Corporation Income Tax Returnévailable at:
https://www.irs.gov/statistics/stax-statscorporationcompletereport Table 5 of the IRS

report provides information on total recsiphet income, and deficits. The Department
calculaed the ratio of net income (column (7)) less any deficit (column (8)) to total receipts
(column (3)) for all firms by major industry categorie€osts and transfers as a percent of
revenues were divided by the profit to receipts ratios to calculate she ad transfers as a
percent of profit.

222|n particular, a basic model of competitive product markets would predict that highly
competitive industries with lower rates of return would adjust to increases in the marginal cost of
labor arising from the ralthrough an overall, industigvel increase in prices and a reduction in
guantity demanded based on the relative elasticities of supply and delawhatively, more
concentrated markets with higher rates of return would be more likely to adjughttsome
combination of price increases and profit reductions based on elasticities as well as interfirm
pricing responses.
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among industries, ranging from a low of 0.01 percent (financial activiies and manufacturing) to
a high of0.18 percent (other sends). However, because the share is not more than 0.2 percent,

even for the industry with the largest impact, we believe this final rule wil not disproportionately

affect any industries.

Finally, t

industry also indicated very small effectable 24) of less than 0.01 percent of revenues in any
industry. The indusyr with the largest costs and transfers as a percent of revenue wil be leisure

and hospitalty. However, the diffemce between this industry and the industry with the lowest

he

Department 6s

eent of revenueby

costs and transfers as a percent of revenue (public administration) & @@8percentage

points. Table 24 ilustrates that the differences in costs relative to revenues will be quite small

aaoss industry groupings.

Table 24: Annual Transfers, Total Costs, and Transfers and Costs as Percent of Payroll,

Revenue, and Profit by Industry, Year 1
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Costs and Transfers
Transfers | Drect As As As
Industry (Milions) Costs | percent| Percent| Percent
(Milions) of of of Profit
Payroll | Revenue [a]
All $396.3 $528.6 | 0.012% | 0.002% | 0.03%
ﬁgrﬁ't‘f#;“re’ forestry, fishing, &\ ¢ 5 $1.4 | 0.038%| 0.007% | 0.16%
Mining $2.0 $2.1 0.005% | 0.001% | 0.02%
Construction $20.1 $37.4 | 0.017%| 0.003% | 0.10%
Manufacturing $36.0 $27.5 0.008% | 0.001% | 0.01%
Wholesale & retail trade $64.5 $97.2 | 0.017%| 0.001% | 0.04%
Transportation & utilities $9.7 $16.4 | 0.008% | 0.002% | 0.06%
Information $22.8 $13.5 0.011%| 0.002% | 0.03%
Financial activities $38.6 $60.4 0.013%| 0.002% | 0.01%
Professional & business servic $73.5 $90.9 0.010% | 0.005% | 0.06%
Education & health services $57.3 $81.4 | 0.012%| 0.005% | 0.09%
Leisure & hospitality $47.6 $49.7 | 0.029%| 0.008% | 0.16%

of

t

r
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Other services $12.5 $40.2 0.028% | 0.007% | 0.18%
Public administration $10.2 $10.6 0.002% | 0.001% [b]

Notes: Pooled CPS data for 7/268/2019 adjusted to reflect 2018/2019. Payrol, revenue,

costs, and transfers all exclude the federal government.

Sources: Private sector payroll and revenue data from 2012 Economic Census. State and local
payroll and revenue data from State and Local Government Finances Summary: FY2016 are
used for the Public Administration industry. Profit to revenue ratios egtdelifrom 2012

Internal Revenue Service Corporation Income Tax Retunflated to 2018% using GDP

deflator.

[a] Profit data based on corporations only.

[b] Profit is not applicable for public administration.

Although labor market conditions vary by Census Region and industry, the effects from
updating the standard salary level and the HCE compensation level wil not unduly affectany of
the regions or industries. The proportion of total costs and transfeasimregion wil be fairly
consistent with the proportion of total workers in each regiddditionally, although the shares
wil be larger for some firms and smaller for others, the average estimated costs and transfers
from this final rule are very srihaelative to current payroll or current revedu&ss than a tenth
of a percent of payroll and less than-dnmdredth of a percent of revenue in each region and in

each industry.

vi. Regulatory Alternatives

As mentioned earlier, the Department congdea range of atternatives before selecting
its methods for updating the standard salary level and the HCE compensatiorsdegal(C).
As seen inTable 25, the Department has calculated the salary levels, the number of affected
workers, and the assated costs and transfers for the alternative methods that the Department
considered.

Table 25. Updated Standard Salary and HCE Compensation Levels and Alternatives, Affected
EAP Workers, Costs, and Transfers, Year 1

| Alternative | | | Year 1 Effects (Milions) |
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Affected -
Adi. &
Salary EAP Managerial | Transfers
Level [a] Workers Costs [b]
(1,000s)
Standard Salary Level (Weekly)
Alt. #1: No change $455 0 -- -
Alt. #2: Maintain average minimum
wage protection since 2004] $502 218 $21.1 $29.6
Alt. #3: 2004 Method, South
(excluding Washington D.C., MD & $673 1,043 $169.4 $276.7
VA) or Retall [c]
Final rule: 2004 methoct] $684 1,156 $184.1 $296.1
Alt. #4: Kantor long testd] $724 1,552 $247.4 $406.1
Alt. #5: 2016 methodd] $976 4,345 $732.9 $1,325.8
HCE Compensation Level (Annually)
HCE alt. #1: No change $100,000 0 -- --
Final rule: 80th percentie of fetlime
salaried workers $107,432 102 $18.4 $100.3
HCE alt. #2: 90th percentile of full $145.964 246 $53.3 $301.7
time salaried workers

Note: Impacts estimated using pooled CPS data for #@2@039 adjusted to reflect
2018/2019.

[a] Regulatory familiarization costs are excluded because they do nddigmifigantly based
on the selected values of the salary levels.

[b] When the $455 weekly threshold was established in 2004, the federal minimum wage
$5.15, sdhe salary threshold equatediwmimum wageand overtime pay dime-ard-one-half
for hoursover 40 for an employeworking no more than 72.2 hourdhat amout fell with
increases in the minimum wage and is nd@2%ours. The weighted average across tie 1
years since the overtimeréshold was last changed is 58durs, and eireshold that would
provide 59.5hours of $7.25 minimum wagend overtime paywoud be $502

[c] Ful-time salaried workers with various industry/region exclusions (excludes workers r
subject to the FLSA, not subject to the salary level test, and in some workers in agricultur
transportation). Pooled CPS data for 7/261819 adjusted to reflect 2018/2019.

[d] 10th percentile of likely exempt workers. Pooled CPS data for #2039 adjusted to
reflect 2018/2019.

[e] 40th percentile earnings of nonhourly fiithe workers in the South Census region,
provided by BLS. Thealary level reflects the first automatic update that would have takei
place under the 2016 final rule.
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vii. Projections
1. Methodology

The Department projected affected workers, costs, and transfers forward for ten years.
This involved several steps.

First, the Department calculated workersbo
growth rate is calculated as the compound annual growth rate in median wages using the
historical CPS MORG data for occupatiodustry categories from 2007 to 2(%7. This is the
annuall growth rate that when compounded (appl]
second yeard6s wage, etc.) yi el dsndustlyeatdga@iest hi s
where the CPS MORG data had an insufficiantnber of observations to reliably calculate
median wages, the Department used the growth
Occupational Employment Statistics (OE%).Any remaining occupatieimdustry
combinations without estimated median growdites were assigned the median of the growth
rates in median wages from the CPS MORG data for all industries and occupations. For
projecting costs, we similarly projected wage rates for the human resource and managerial
workers whose time is spent on teaasks.

Second, t he Depart me n{factuabearpirays (eed absentthk e r s 6 ¢
final rule) to the earnings levels. If the courtactual earnings are below the relevant level (i.e.,
standard or HCE) then the worker is considered affedtedther words, in each year affected

EAP workers were identified as those who would be exempt in Year 1 absent any change to the

223To increase the number of observations, three years of data were pooled for each of the
endpoint years Specifically, data from 2®, 2007, and 2008 (converted to 2007 dollars) were
used to calculate the 2007 median wage and data frof) 2017, and 208 (converted to 201
dollars) were used to calculate the 20ftedian wage.

224To lessen small sample bias, this rate was only cédellasing CPS MORG data when these
data contained at least 30 observations in each period.
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current regulations but have projected earnings in the future year that are less than the relevant
salary level.

Third, sanpling weights were adjusted to reflect employment growth. The employment
growth rate is the compound annual growth rate based on tiyedaem®mployment projection
from BLSG6 National Empl oyment Mat r i xndusty EM) f o
category.

Adjusted hours for workers affected in Year 1 weresémated in Year 2 using a leng
run elasticity of labor demand ed.4225 For workers newly affected in Year 2 through Year 10,
employersdé6 wage and hour @amrgsdesdrbeeims$estonar e est i
VI.D.iv, except the longun elasticity of labor demand €0.4 is used. Employer adjustments
are made in the first year the worker is affected and then applied to all future years in which the
worker continues to be affectedl6 |l ess t he worker switches to a
earnings in predicted years are earnings post employer adjustments, with overtime pay, and with

ongoing wage growth based on historical growth rates (as described above).

2. Estimated Projections
The Department estimated that the final rule wil affect 1.3 milion EAP workers in Year
1 and 0.9 milion workers in Year 10¢ble 26). The projected number of affected workers
includes workers who were not EAP exempt in the base year but would hawveebexempt in
the absence of this final rule in Years 2 through 10. For example, a worker who passes the
standard duties test may earn less than $455 in Year 1 but between $455 and the new salary level

In subsequent years; such a worker will be countemhasdffected worker.

25This elasticity estimate is based on the Dep
A., Peichl, A. & Siegloch, A. (2014). The OwiNage Elasticity of Labor Demand: A Meta
Regression Analysis. 1ZA DP No. 7958.
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The Department quantified three types of direct employer costs in tyeaen
projections: (1) regulatory familiarization costs; (2) adjustment costs; and (3) managerial costs.
Regulatory familiarization costs only occur in Year 1. Although startirms must stil become
familiar with the FLSA following Year 1, the difference between the time necessary for
familiarization with the current part 541 regulations and the regulations as modified by the final
rule is essentially zero. Therefore, projectedutatory familarization costs for new entrants
over the next nine years are zero.

Adjustment costs will occur in any year in which workers are newly affected. After Year
1, these costs wil be relatively small since the majority of workers wil leegff in Year 1.
Management costs will recur each year for all affected EAP workers whose hours are adjusted.
However, managerial costs generally decrease over time as the number of affected EAP workers
decreases. The Department estimated that Yeanageaal costs wil bel4.4 milion; by
Year 10 these costs decline @445 milion.

The Department projected two types of transfers from employers to employees associated
with workers affected by the regulation. Transfers due to the minimum pvagsion wil be
$75.4 milion in Year 1 and will fall to $26.1 milion in Year 10 as increased earnings over time
move workerso6 implicit r a®Sdramsfers que tp overtime pay t h e
alsodecreasee cause wage gr @arings abogeithe easnings threshelds svér
time thus decreasing the number of affected work&rais, transfers due to the overtime pay

provision are estimated to decrease fr@R1$0 milion in Year 1 to 221.3million in Year 10.

226 Increases in minimum wages wena projected. If state or federal minimum wages increase
during the projected timefrantben projected minimum wage transfers may be underestimated.
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Projected costs and transfers were deflated to 2019 dollars using the Congressional

Budget Officebds fr26jections for the CPI

227 Congressional Budget Offic@018. The Budgetand Economic Outlook: 2018 To 2028ee
https://www.cbo.gov/publication/53651
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Table 26 Projected Costs and Transfers, Standard and HCE Salary Levels

Costs Transfers
Affected
Year EAP Reg. Adjust | Mana Due to | Due to
(Year #) Workers Far%. meJnt [a] erialg Total MW oT Total
(Milions)
(Milions 2019%)
Year
Yearl 1.3 $340.4 | $68.2 | $134.4 | $543.0 | $75.4 | $321.0 | $396.4
Year 2 1.2 $0.0 $2.0 $132.3 | $134.3 | $42.8 | $264.9 | $307.7
Year 3 11 $0.0 $1.9 $126.7 | $1285 | $37.4 | $266.5 | $303.9
Year 4 11 $0.0 $2.7 $121.4 | $124.1 | $33.2 | $248.7 | $281.9
Year 5 1.1 $0.0 $3.1 $116.8 | $119.9 | $31.2 | $269.0 | $300.1
Year 6 1.0 $0.0 $2.9 $110.7 | $113.6 | $29.5 | $257.3 | $286.8
Year7 1.0 $0.0 $3.2 $103.9 | $107.1 | $29.5 | $236.9 | $266.5
Year 8 0.9 $0.0 $3.8 $99.8 | $103.6 | $28.0 | $241.8 | $269.7
Year9 0.9 $0.0 $4.1 $95.3 $99.4 $26.4 | $235.0 | $261.4
Year 10 0.9 $0.0 $4.6 $94.5 $99.1 $26.1 | $221.3 | $247.4
Annualized value
3% real discount rate - $38.7 | $10.5 | $114.8 | $164.0 | $36.9 | $258.1 | $295.0
7% real discount rate - $45.3 | $11.7 | $116.3 | $173.3 | $38.1 | $260.6 | $298.8

[a] Adjustment costs occur in all years when there are newly affected workers.
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Table 26 also summarizes annualized costs and transfers over tlgedeprojection
period, using 3 percent and 7 percent real discount rates. The Department estimated that total
direct employer costs have an annualized valuel@8.8 million per year over tegears when
using a 7 percent real discount rate. The annualized value of total transfers was estimated to

equal £98.8 million.

iX. Alternative Regulatory Baseline, Including Calculation of Cost Savings under Executive
Order 13771

Other portions of thisegulatory impact analysis contain estimates of the impacts of this
final rule relative to the 2004 final rule, which is the rule that the Department is currently
enforcing. However, OMB Circular 4 states that multiple regulatory baselines may be
analytcally relevant. In this case, a second informative baseline is the 2016 final rule, which is
currently in the Code of Federal Regulations (CFR)Moreover, for purposes of determining
whether this rule is deregulatory under E.O. 13771, the economictgnplagould be compared to
what is currently published in the CFR. As such, most of this section presents an estimate of the
cost savings of this final rule relative to the 2016 rule, and in addition to estimating annualized
cost savings for the final rulasing a 16year time horizon, we also estimated annualized cost
savings in perpetuity in accordance with E.O. 13771 accounting standdindsperpetual time
horizon makes it especially important to avoid overemphasizing -slfotompensation
stickiness in the estiman approachas such, the quantitative estimates will incorporate a
relatively high compensation adjustment, the 80 percent derived from Barkume (260b),

assumes an intial overtime premium is pa#ther tharthe adjustmentreflected inthe estimates

22829 CFR Part 541.
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that are elsewhere identified as priméiy/ Later in this section, the Department presents transfer
and benefits estimates from the analysis accompanying the 2016 fidalvallees that are also
relevant to this ssond regulatory baseline.

To ensure that the estimated costs of the 2016 final rule can be directly and appropriately
compared with the costs estimated for this final rule, the Department started with the analytic
model for this final rule and replacedshi f i n a | rulebés salary and com
the thresholds that would be required by the
automaticaly update the salary level on a triennial basis. The Department assumed that inttial
regulabry familiarization costs would be identical under adoption of either this final rule or the
2016 final rule, because the same number of employers would be potentially affectedin Year 1.

In addition, implementation of the 2016 rule would have resulteleirfirst automatic update
occurring in 2020, and therefore the Department used that value to represent Year 1 of the 2016
rule for 2020. Similarly, automatic updates in Years 7 and 10 from the 2016 final rule become
the second and third automatic updaite the comparison. Finally, the Department projected
earnings levels for year 13 of the 2016 rule to use as the final automatic update in the
comparison. Therefore, tlonly differences in estimated costs presented here between the 2016
final rule andthis final rule are attributable to the difference in earnings thresholds and the

effects of the 2016 final rulebés automatic up

29As noted previously, e V e n a popuiationu that ibckided e sul t w
hourly workers.The fixed-job model is probablmore likely to hold for salaried workers than

for hourly workersbecausaalaried workers directly observe their weekly total earnings, not

their implicit equivalent hourly wagéherefore applying the partial adjustment to theed-job

model as estimatl by these studiemay overestimate the transfelbetweeremployersand

salaried workersind other associated impacts
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Table 27: Weekly Earnings Thresholds Usedin Comparison of 2016 and 2019 Final Rules

2016 Final Rulda] 2019 Final Rule

HCE HCE

Year Stqpr(l:iardhslglary Compensation Staan?arthﬁIar) Compensation

resho Threshold resho Threshold

2020 [b] $984 $2,837 $684 $2,066
2023 $1,049 $3,080 $684 $2,066
2026 $1,118 $3,345 $684 $2,066
2029 $1,192 $3,632 $684 $2,066

[a] Earnings levels in 2020, 2023, and 2026 are the projected salary levels as reported in the
2016 final rule. The 2029 levels were calculated using the same growth rate as was used in the
2016 final rule to estimate the projectiedels in 2023 and 2026; the growth rate of the 40th
percentile in the South from FY2005 to FY2015.

[b] Standard salary threshold reflects the 2016 final rule projection for 2020. If the earnings
levels were recalculated using current data (2018Q3 thra0gBQ2) they would be $976 and
$2,888.

However, this approach means that the estimated costs presented here for the 2016 final
rule are not directly comparable to those published in the Federal Register (81 FR 32391). The
differences between the prevady published 2016 cost estimates and those presented here are
primarily due to: earnings levels associated with 2020; anincrease in the number of
establishments that would incur regulatory familiarization costs to account for economic growth
between 201Zestimates for the 2016 final rule were based on 2012 SUSB data) and 2016
(estimates for this final rule are based on 2016 SUSB data); the use of more recent CPS MORG
data (the 2016 final rule used pooled CPS data for 2013 through 2015 inflated tontefprese
2017); the use of the Barkurrgerived 80 percemtompensatioradjustment estimate, rather than
the estimate that aver agarsincBase ikthemage satedusedtbi ng s
value staff time spent on regulatory familiarization,uatinent, and monitoringan increase in

the managerial time estimate from 5 to 10 minutesgrporating a 17 percent overhead rate in

those wage rates; and minor improvements to the ragdel.

20As previously discussed, one such improvemen
conditional probabiities to estimate the number &fEHworkers See supraote16Q
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The estimated total perpetual annualized costs of the 201areug676.9 milion using a
7 percent discount rate. For purposes of this E.O. 13771 analysis, the estimated total perpetual
annualized costs of this final rule are $142.0 milion using a 7 percent discourthete.

Department then subtracted direegjulatory costs expected to have been incurred under the
2016 final rule from the direct costs estimated under this final Dlectemployer costs of this
final rule are estimated to be, on averadg48 milion lower per year in perpetuity than the
2016 final rule (using a 7 percent discount rate).

The cost savings from this final rule are primarily attributable to two factors. First, a
lower standard salary level wil result in fewer affected workers in any given year. If fewer
workers are affeetd, then management must consider and make earnings adjustments for fewer
employees, and must monitor hours worked for fewer employees. Second, this analysis does not
incorporate automatic updating whereas the 2016 final rule incorporated a triennmt&uto
updating mechanism. Therefore, regulatory familiarization costs are now only incurred in Year
1 and adjustment costs are primarily incurred in Year 1. Additionally, managerial costs now
gradually decrease over time rather than increasing eves/yhags.

In the 2016 final rule, the Department estimated average annualized transfers of $1,189.1
milion over a teryear period using a discount rate of 7 percent. The Department also estimated
that avoided litigation costs resulting from the rule dagtal approximately $31.2 milion per

year23l The Department includes these values here for reference.

2311n this final rule, the Department has revised (from the 2016 rule) how it calculates avoided
Iitigation costs so the number ezénced here for the 2016 final rule is not directly comparable to
the calculation of reduced ltigation costs for this final .rule
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EPI compared the estimated number of affected workers under the 2016 final rule to the
estimate in the proposed rule, and commented that the Departmen e st i mat e At hat
fewer workers will be impacted under its proposal than under the 2016 rule . . . is a vast
underestimate. O The alleged underestimate of
comparing the estimated impacts of the 2Gtél frule in 2020 (i.e., Year 4 of the 2016 rule)
with the 2020 impacts of this rule (i.e., Year 1 of this final réde¢)Thus, EPI used the earnings
levels associated with the first automatic update (which it calculated to be $51,053 for the
standard safg level) for the 2016 rule. The Department has adjusted the calculation to use the
2016 final rulebés predicted salaryslevels for

EPI also contended that the Department underestimated the difference between the
number of workers affected by the 2016 final rule and the number affected by the NPRM
because the Departmentds analysis 0 leetddt ] out
by the rul® those who will no longer gestrengtheneggr ot ect i ons. 0O The majo
difference between EPI O&s estimate of the numb
is due to EPlincluding workers whose overtime protections weregitemed in the estimate of
affected workers. However, in both this rule and the 2016 final rule, workers with strengthened
overtime protectior® those who fail the standard duties testand earn at least $455 but below the
new standard salary le@ehre inclded in the description of affected workers but not in the
official calculation of affected workers. This is because workers with strengthened protections

are not directly impacted by changes in the regulations; they only directly benefit from the

232 Seehttps/iwww.epi.org/files/pdf/165984.pdfat 7.
233The Department also notes there are a variety of reasons for the discrepancy between the

Department 6s and EPI 6s calculations, includincg
differences.
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rulemaling if they are currently misclassified as exempt. Even so, the Department notes that this
final rule wil strengthen overtime protections for 4.1 milion workers who currently fail the

standard duties test and now wil also earn below the standard leakalry

VIl. Final Regulatory Flexibilty Analysis (FRFA)

The Regulatory Flexibilty Actof 1980 (RFA) as amended by the Small Business
Regulatory Enforcement Fairness Act of 1996 (SBREFA), hereafter jointly referredto as the
RFA, requires that aagency prepare an initial regulatory flexibility analysis (IRFA) when
proposing, and a final regulatory flexibility analysis (FRFA) when issuing, regulations that will
have a significant economic impact on a substantial number of small entites. Thg iagdsc
required to respond to public comment on the NPRMIhe Chief Counsel for Advocacy of the
Small Business Administration submitted public comments on the NPRM which are addressed

below.

A. Objectives of, and Need for, the Final Rule

The FLSA regires coveredemployers to: (1) pay employees who are covered and not
exempt from the Actbés requirements not |l ess t
worked and overtime premium pay at a rate of not less than one ahalbtimes the
e mp | o yegularGrage ofrpay for all hours worked over 40 in a workweek, and (2) make, keep,
and preserve records of the persons employed by the employer and of the wages, hours, and
other conditions and practices of employment.

The FLSA provides a number ofexmpt i ons from the Actds mini

pay provisions, including one for bona fide executive, administrative, and professional (EAP)

234Seeb U.S.C. 604.
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employees. The exemption applies to employees employed in a bona fide executive,

administrative, or professiohaapacity and for outside sales employees, as those terms are
Adefined and delimitedo by the Department. 2
i mpl ementing these Awhite collard exemptions

For an employer texclude an employee from minimum wage and overtime protection
pursuant to the EAP exemption, the employee generally must meet three criteria: (1) the
employee must be paid a predetermined and fixed salary that is not subject to reduction because
ofvarai ons in the quality or quantity of work pe
of salary paid must meet a minimum specified
employeeds job duties must pr irpafessiongl duties &so | v e
defined by the regulations (the fAduties testo
identify the dividing line distinguishing workers who may be performing exempt duties from the
nonexempt workers whom Congressintended &® pr ot ected by the FLSAOS
overtime provisions.

The Department has periodically updated the regulations governing these tests since the
FLSA6s enactment in 1938. The Department s
among ther revisions, created the standard duties test and paired it with a salary level test of
$455 perweekT he 2004 final rule also created a new
Under this test, employees who are paid total annual compensatdrteast $100,000 (which
must include at | east $455 per week paid on a
overtime requirements if they customarily and regularly perform atleast one of the duties or

responsibilities of an exempt EAP employidentified in the standard tests for exemp#en.

2358 541.601.
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The Departmentés primary objective in this
levels will continue to provide a useful and effective test for exemption. The premise behind the
standard safg level is to be an appropriate dividing line between employees who are nonexempt
and employees who may be performing exempt duties. The threshold essentially screens out
obviously nonexempt employees whom Congress i
minimum wage and overtime provisions. If left unchanged, the effectiveness of the salary level
test as a means to help determine exempt status diminishes as nonexempt employee wages

increase over time.

Employees who meet the requirements of part54katec | uded fr om t he Ac
wage and overtime pay protections. As a result, employees may work any number of hours in
the workweek and not be subject to the FLSAOGS
have stricter exemption standards thanehisscribed above. The FLSA does not preempt any
such stricter state standards. If a state law establishes a higher standard than the provisions of the

FLSA, the higher standard applies as a matter of state law in that speciffie35state.

To restore théunction of the standard salary level and the HCE total compensation
requirements as appropriate brifihe tests between overtinotected employees and those
who may be bona fide EAP employees, the Departimamtreadng the minimum salary level
necssary for exemption from the FLSAGOS mini mum
employee from $455 to $684 a week for the standard salary test, and from $100,000 to $107,432

per year for the HCE test.

236 See29 U.S.C. 216).
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B. The Agencyds Response to Public Comment s

Smd | business commenters expressed concerns
proposed rulebds costs and other 1impacts. The

sections VI.d.ii and VI.d.iv, which we incorporate herein.

C. Comment by the Chie€ounsel for Advocacy of the Small Business Administration

SBA6s Office of Advocacy (SBA Advocacy) ge
proposal. SBA Advocacybs comment was based |
businesses, many of whom told SBA Advocacy that the higher threshold in the 2016 final rule
($47,476) would have been disruptive and costly to small businesses. In its roundtables on the
2019 rulemaking, in contrast, SBA Advocacy heard that most small businesses would only have
a few affected employees, and could absorb the costs from this rulgm&BA Advocacy
isted a few recommendations for the Department to consider. Several of these recommendations

(and related issues raised by other commenters) are also addressed elsewhere in this final rule.

SBA Advocacy recommended an adjustment éodalculation of the standard salary
l evel. I't indicated that some small/l business:
narrower Census defintion for areas with the lowest wages isotlte when calculating and
adjusting the new minimum salaryterdn o | d . 0 S, Bléng with etlteccanomenters,
specifically recommended that the Department
the EastSouth Central CensyBivision] (which includes Alabama, Kentucky, Mississippi, and
Tennessee)whenadst i ng the national wages,; or provide
Department evaluated an alternative that eliminates highge areas (District of Columbia,
Maryland, and Virginia) from the data set used to determine the salarydexeSeions

VI.D.vii and IV.A.v.). As previously discussed, the Department ultimately decided not to adopt
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this alternative, because it believes that using the entire South Census Region and the retail
industry nationwide results in an appropriate nationwidargdevel that is based on a lemage
region but can still serve as a meaningful dividing line in highege regions. Using the entire

South is also consistent with the methodology used in the 2004 final rule.

SBA Advocacyand a few other commenteasso asserted that the Department
underestimated small business compliance costs. SBA Advocacy stated that small businesses
di sagreed with the Departmentdés estimate that
businesses) wil have a oheur burderfor rule familiarization, a 1.2&our burden per affected
worker in adjustment costs, and-anute burden per worker per week for scheduling and
monitoring. SBA Advocacy stated that small b
many hours and e ver al weeks to understand and i mpl eme
businesses spend a disproportionately higher amount of time and money on outside compliance
staff .o As discussed in more det aedimaedodv e, h
time for rule familiarizationandadjustment costs are appropriate, particularly given that the final
rule is limited in scope and that most small businesses are already likely familiar with their
responsibilities under the part 541 regulegionAdditionally, these estimates represent an
average of all establishments, some of which wil spend little time on these activities and some
of whom will spend more time than the averagmwever, the Department acknowledges that
the prior 5 minutes penewly nonexempt overtime worker may be low and has doubled this

estimate to 10 minutes.

Regarding the proposed transfer calculations, SBA Advocacy took issue with the
Department 6s estimates that affectedagesmall bu:

$422 to $3,187 in additional payroll costs in the first year (based on the proposed rule). Rather,
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SBA Advocacy stated that A[s] mal/l businesses
in the thousands of dol ésaetexplan whahmethodalogicalme n t |, h
approach the Department should use to estimate transfers, or how much, if atall, the
Department 6s approach underestimated such tra
this comment does not provide a sufiitibasis for changing its transfer calculation

methodology.

D. Description _of the Number of Small Entities to Which the Final Rule Wil Apply

I. Defintion of Small Entity

The RFA defines a s mbrptofii erganizationy malls a (1)
governmental jurisdiction, or (3) small business. The Department used the entity size standards
defined by SBA, in effect as of October 1, 2017, to classify entites as’3m&BA establishes
separate standards for individualdi§it NAICS industy codes, and standard cutoffs are
typically based on either the average number of employees, or the average annual receipts. For
example, small businesses are generally defined as having fewer than 500, 1,000, or 1,250
employees in manufacturing industri@nd less than $7.5 milion in average annual receipts for
nonmanufacturing industries. However, some exceptions do exist, the most notable being that
depository institutions (including credit unions, commercial banks, angaromercial banks)
are clasfied by total assetsmall defined as less than $550 milion in agse®mall
governmental jurisdictions are another noteworthy exception. They are defined as the
governments of cities, counties, towns, townships, vilages, school districts, ofl sistia@s

with populations of less than 50,000 pedgte.

237 Seehttps://www.sba.gov/sites/default/files/files/Size _Standards_Table 2017.pdf
238 Seehttp://www.sba.gov/advocacy/regulateig xibility -act for details.
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Parameters that are used in the small business cost analysis are proVidbe &8.

Table 28 Overview of Parameters used for Costs

to Small Businesses

Small Business Costs Cost
Direct andPayroll Costs
Average total cost per affected entity [a] $3,656
Range of total costs paffected entity [a] $1,678%$31,118
Average percent of revenue fected entity [a] 0.15%
Average percent of payroll paffected entity [a] 0.81%
Averagepercent of small business profit 0.05%

Direct Costs

Regulatory familiarization
Time (first year)

1 hour per establishment

Hourly wage $43.38
Adjustment
Time (first year affected) 75 minutes per newly affected worke
Hourly wage $43.38
Managerial
Time (weekly) 10 minutes per affected worker
Hourly wage $50.92
Payroll Increases
Average payroll increase per affected entity [a] $2,33
Range of payroll increases per affected entity [a $0-$26,943

[a] Using the methodology where alnployees at an affected small firm are affected. Thic
assumption generates upgard estimates. Loweand cost estimates are significantly small

i. Data Sources and Methods

The Department obtained data from several sources to determine the number of small

entities and employment in these entities for each industry. However, the Statistics of U.S.

Businesses (SUSB) was used for most industries.
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alternative sources include credit uniéflscommercial banks and savings institutiéffs,
agriculture?4l and public administratio?f2 Unless otherwise noted, the Department used the
latest available data in each case, so data years differ betoaees.

For eachindustry, the SUSB 2012 data tabulates total employment, establishment, and
firm counts by both enterprise employment sgeg(0-4 employees, B employees) and receipt
size €.g, less than $100,000, $100,66099,999%43 The Departrant combined these
categories with the SBA size standards to estimate the proportion of establishments and
employees in each industry that are considered small or employed by a small entity, respectively.
The general methodological approach was to clasdifestablishments or employees in
categories below the SBA c ¢ tfadutoffaAfedinthe As mal |
middle of a defined category, a uniform distribution of employees across that bracket was
assumed to determine what proportidmowd be classified as smal. The Department assumed

that the small entity share of credit card issuing and other depository credit intermediation

239 National Credit Union Association. (2012). 2012 Year End Statistics for Federaly Insured

Credit Unions. Available at:

https://www.cuna.org/uploadedFiles/Global/About Credit Unions/Nationa P rdflileB-

Bank.pdf

240 Federal Depository Insurance Corporatiof2018). Statistics on Depository Institutions

Compare Banks. Available dtttps://wwwb5.fdic.gov/SDI/index.asp Data are from 3/31/18r

empl oyment and from 6/30/2017 for sbthare of fi
241United States Department of Agricultur¢2019). 2017 Census of Agriculture: United States
Summary and State Data: Volume 1, Geographic Area Series, Part51. Available at:
https//www.nass.usda.gov/Publications/AgCensus/2017/Full Report/Volume 1, Chapter 1 US
/usv1.pdf

242 Census of Governments. 2017. Available at:

https://www.census.gov/data/ta®l201 7/econ/gus/20igovernments.html

243The SUSB defines employment as of March 12th.

24The Departmentodos estimates of the numbers of
who are employees of small entities are likely overestimates as the Depanad no credible

way to estimate which enterprises with annual revenues below $500,000 also did not engage in
interstate commerce.
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institutions (which were not separately represented in FDIC asset data), is similar to that of
commercial baking and savings institutions. The estimated share of employment in small
entities was applied to the CPS data to estimate the number of affected workers in small entities.
Similarly, the estimated share of establishments that are small was apphedniost recent

SUSB data available (2016) to determine the number of small entities.

The Department also estimated the number of small establishmeetaplyyer type
(nonprofit, forprofit, government). The calculation of the number of establishments by
employer type is similar to the calculation of the number of establishments by industry.
However, instead of using SUSB data by industry, the Department used SUSB data by Legal
Form of Organizatiorfor nonprofit and forprofit establishments, and datarn the 2012 Census
of Governments for small government¥he 2012 Census of Governments report includes a
breakdown of state and local governments by the population of their underlying jurisdiction,
allowing us to estimate the number of governments tieasmal. The estimated share of
establishments that are small was applied to the 2016 SUSB data available and the estimated

share of governments that are small was applied to the 2017 Census of Governments.

i. Number of Small Entties and Employees
Table 29resents the estimated number of establishments and small establishments in the
U.S. (hereafter, the terms fAestablishmentod an

considered equivalent for the purposes of this FRFABased on the methodologyescribed

25SUSB reports data by fdAenterpriseod size desig
one or more domestic estabiisents that were specified under common ownership or control)
However the number of enterprises is not reported for the size designations. Instead, SUSB
reports the number of fAestablishmentso (indivi
(acollection of establishments with a single owner within a given state and industry) associated

with enterprises size categories. Therefore, numbers in this analysis are for the number of
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above, the Department found that of the 7.8 milion establishments relevant to this analysis, 81
percent (6.3 milion) are small by SBA standards. These small establishments employ about
53.1 milion workers, about 37 percent of workers emploggdll establishments (excluding
sel-employed, unpaid workers, and members of the armed forces), and account for roughly 36
percent of total payroll ($2.9 trilion of $8.0 trilioA}s

Table 29 Number of Establishments and Employees by SBA Size Stanydardndustry and
Employer Type

Establishments Annual Payroll
(1,0005) Workers (1,000s) [a] " gijions)
Industry / Employer
Tvoe Small
yp Total Small Total Business| Total Small
Employed
Total 7,847.9 6,345.4 | 143,184.6| 53,058.6 | $7,976.2| $2,868.0
Industry [b]

Agriculture 9.3 8.6 [c] [c] [c] [c]
Forest., log., fish.,
hunt., and trap. 13.3 12.9 [c] [c] [c] [c]
Mining 27.2 22.0 [c] [c] [c] [c]
Construction 696.7 676.9 8,525.6 | 54827 | $478.8 | $309.5
Nonmetallic mineral
prod. manuf. 15.0 115 [c] [c] [c] [c]
Prim. metals and fall  5q 4 558 | 1,652.6 | 10047 | $91.6 | $54.7
metal prod.
Machinery
manufacturing 23.5 21.5 1,240.7 673.2 $79.9 $44.0
Computer and elect) 15 4 110 | 11735 | 5522 | $109.9 | $53.5
prod. manuf.
Electrical equip.,
appliance manuf. 5.7 4.9 [c] [c] [c] [c]
Transportation 11.7 10.1 2616.6 | 7286 | $183.3| $47.0
equip. manuf.
Wood products 14.3 13.1 [c] [c] [c] [c]

establishments associated with small enterprises, which may ekeemuthtber of small

enterprises. We based the analysis on the number of establishments rather than firms for a more
conservative estimate (potential overestimate) of the number of small businesses.

246 Since information is not available on employer size in the CPS MORG, respondents were
randomly assigned as working in a small business based on the SUSB probability of employment
in a small business by detailed Census indusynual payroll was estimadl based on the CPS
weekly earnings of workers by industry size.
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Furniture and
fixtures manuf.
Misc. and not spec.
manuf.

Food manufacturing
Beverage and
tobacco products
Textile, app., and
leather manuf.
Paper and printing
Petroleum and coal
prod. manuf.
Chemical
manufacturing
Plastics and rubber
products
Wholesale trade

Retail trade
Transport. and
warehousing
Utilities

Publishing ind. (ex.
internet)

Motion picture and
sound recording
Broadcasting (exce
internet)

Internet publishing
and broadcasting
Telecommunications
Internet serv.
providers and data
Other information
services

Finance

Insurance

Real estate

Rental and leasing
services
Professionabnd
technical services
Management of
companies and

enterprises

15.0

26.0
27.1
8.5

15.6
29.6
2.2

13.5

12.1

412.5
1,069.1

231.0
18.2
27.5

25.5
8.3

8.1
59.2
13.6

4.2

295.5
181.5
336.8

53.7

903.5

55.4

14.6

25.1
23.9
7.6

15.2
27.6
1.2

10.7

10.1

328.3
688.8

183.8
7.8
21.2

22.3

4.6

6.8
13.3
9.0

3.6

129.8
141.7
286.4

26.7

819.1

34.1

201

[c]
1512.1
1,809.0

[c]

575.8
871.7

[c]
1,423.2

[c]

3,440.5
15,694.5

6,355.2
1,391.6

[c]
[c]
554.0
[c]
[c]
[c]
[c]
4,506.3

2,746.7
2,091.1

[c]
10,196.2

[c]

[c]
888.6
829.3

[c]
390.3
464.6

[c]
553.8

[c]
1,583.3
5,398.1

1,740.6
264.2

[c]
[c]
129.4
[c]
[c]
[c]
[c]
847.0

722.0
1,274.7

[c]
4,770.7

[c]

[c]
$92.9
$81.2

[c]
$26.0
$49.5

[c]
$121.0

[c]
$216.4
$617.8

$329.9
$110.6

[c]
[c]
$39.2
[c]
[c]
[c]

[c]
$374.8

$197.0
$126.5

[c]
$897.3

[c]

[c]
$53.8
$35.9

[c]
$17.5
$25.3

[c]
$45.4

[c]

$98.3
$234.8

$84.4
$20.3

[c]
[c]
$8.6
[c]
[c]
[c]

[c]
$70.7

$51.8
$77.5

[c]
$414.2

[c]




Admin. and support

services 384.9 328.8 5,080.7 2,309.8 | $210.7 | $87.7

Waste manag. and

remed. Services 24.6 18.4 [c] [c] [c] [c]

Educational serviced 103.4 90.6 14,196.6 | 3,089.0 | $793.8 | $162.1

Hospitals 7.1 1.7 [c] [c] [c] [c]

Health care services . ¢ 5758 | 10074.6| 4787.1 | $496.9 | $236.3

except hospitals

Social assistance 182.9 149.0 3,040.0 1,703.7 | $113.2 $60.5

Arts, entertainment, | 435 5 126.3 | 2760.6 | 13945 | $108.9 | $54.4

and recreation

Accommodation 66.8 55.8 1,475.8 566.4 $55.6 $21.1

Food services and | ga6 7 500.7 8946.1 | 2422.7 | $240.4 | $65.4

drinking places

Repair and

maintenance 214.8 199.8 1,614.1 1,214.7 $72.9 $53.9

Personaland laundn 45 5 201.6 | 17631 | 153001 | $57.1 | $41.6

services

Membership

associations & 309.2 298.3 2,104.1 1545.8 | $112.2 $80.9

organizations

Private households [d] [d] [c] [c] [c] [c]

P ublic

administration [e] 90.1 72.8 7,527.9 685.8 $499.4 | $40.1
Employer Type

Nonprofit, private 584.0 504.6 10,190.1| 4,170.3 | $586.5 | $216.4

For profit, private 7,173.8 5,753.9 | 111,050.8[ 46,579.0 | $6,080.5| $2,525.3

Government (state | g, o 729 | 18078.8| 2309.4 | $1,020.2| $126.3

and local)

Note: Establishment data are from the Survey of U.S. Businesses 2016; worker and pa
data from pooled CPS data for 7/268/2019 adjusted to reflect 2018/2019.
[a] Excludes the seltmployed and unpaid workers.
[b] Summation across industries may not salthe totals reported due to suppressed valu
and some establishments not reporting an industry.
[c] Data not displayed because sample size of affected workers in small establishments

than 10 due to reliability concerns.

[d] SUSB does not prade information on private households.
[e] Establishment number represents the total number of governments, including state
local. Data from Census of Governments, 2017.

As discussed in section VI.B.ii, estimates of workers subject to the FLSA do not exclude

workers employed by enterprises that do not meet the enterprise coverage requirements because
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there is no data set that would adequately inform an estimdite siz of this worker
population. Although not excluding such workers only affects a small percentage of workers
generally, it may have a larger effect (and result in a larger overestimate) fprofits) because

revenue from charitable activities is notlited when determining enterprise coverage.

iv. Number of Affected Small Entites and Employees

To estimate the probability that an exempt EAP worker in the CPS data is employed by a
small establishment, the Department assumed this probabilty is edbalgooportion of all
workers employed by small establishments in the corresponding industry. That is, if 50 percent
of workers in an industry are employed in small entities, then on average small entties are
expected to employ 1 out of every 2 exempiPEvorkers in this industr§#’ The Department
applied these probabilities to the population of exempt EAP workers to find the number of
workers (total exempt EAP workers and total affected by the rule) that small entites employ. No
data are available wetermine whether small businesses (or small businesses in specific
industries) are more or less lkely than ssnall businesses to employ exempt EAP workers or
affected EAP workers. Therefore, the best assumption available is to assign the samalrates to

small and norsmall businesse$s 249

247 The Department used CPS microdata to estimate the number of affected wohienwas

done individually for each observation in the relevant sample by randomly assigning them a
small bugiess status based on the best available estimate of the probability of a worker to be
employed in a small business in their respective industgigi3 Census codes). While

aggregation to the 262dgit Census codes is certainly possible, many of timekestry codes
contain too few observations to be reliable.

248 There is a strand of literature that indicates that small establishments tend to pay lower wages
than larger establishmentsThis may imply that workers in small businesses are more likely to
be affected than workers in large businesses; however, the literature does not make clear what
the appropriate alternative rate for small businesses should be.

249 Workers are designated as employed in a small business based on their industry of
employment. The share of workers considered small in nonprofit, for profit, and government
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The Department estimated that small entites employ 480,900 of the 1.3 million affected
workers (38.2 percentYéble 30). This composes 0.9 percent of the 53.1 milion workers that
small entities employ. The sectors with the highest total number of affected workers employed
by small establishments are: professional and technical services (79,700); retail trade (47,500);
and health care services, except hospitals (43,500). The sectors with the largest percent of small
business workers who are affected include: broadcasting (except internet) (2.0 percent); arts,
entertainment, and recreation (1.9 percent); and insurar@eédfcent).

Table 30: Number of Affected Workers Employed by Small Establishments, by Industry and
Employer Type

Workers (1,000s) Affzalc’;[)eo((j);/;/o[;ﬁers
Industry Small Small
Total Business Total Business
Employed Employed
Total 143,184.6| 53,058.6 1,257.3 480.9
Industry

Agriculture [c] [c] [c] [c]
Forest., log., fish., hunt., and trap. [c] [c] [c] [c]
Mining [c] [c] [c] [c]
Construction 8,525.6 5/482.7 51.6 34.7
Nonmetallic mineral prod. manuf. [c] [c] [c] [c]
Prim. metals and falmetal prod. 1,652.6 1,004.7 7.8 3.9
Machinery manufacturing 1,240.7 673.2 7.1 4.1
Computer and elect. prod. manuf. 1,173.5 552.2 8.4 3.9
Electrical equip., applance manuf. [c] [c] [c] [c]
Transportation equip. manuf. 2,616.6 728.6 15.0 4.1
Wood products [c] [c] [c] [c]
Furniture and fixtures manuf. [c] [c] [c] [c]
Misc. and not spec. manuf. 1512.1 888.6 7.9 4.4
Food manufacturing 1,809.0 829.3 5.5 3.1
Beverage and tobacco products [c] [c] [c] [c]
Textile, app., and leather manuf. 575.8 390.3 4.6 2.6
Paper and printing 871.7 464.6 7.2 4.5

entities is therefore the weighted averagthefshares for the industries that compose these
categories.
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Petroleum and coal prod. manuf.

[c]

[c]

[c]

[c]

Chemical manufacturing 1,423.2 553.8 10.6 3.7
Plastics and rubber products [c] [c] [c] [c]
Wholesale trade 3,440.5 1,583.3 35.8 17.7
Retalil trade 15,694.5 | 5,398.1 129.9 47.5
Transport. and warehousing 6,355.2 1,740.6 25.7 55
Utilities 1,391.6 264.2 12.4 3.8
Publishing ind. (ex. internet) [c] [c] [c] [c]
Motion picture and sound recording [c] [c] [c] [c]
Broadcasting (except internet) 554.0 129.4 8.2 2.5
Internet publishing and broadcasting [c] [c] [c] [c]
Telecommunications [c] [c] [c] [c]
Internet serv. providers and data [c] [c] [c] [c]
Other information services [c] [c] [c] [c]
Finance 4,506.3 847.0 76.8 15.2
Insurance 2,746.7 722.0 60.2 13.7
Real estate 2,091.1 1,274.7 25.4 17.3
Rental and leasing services [c] [c] [c] [c]
Professional and technical services 10,196.2 4,770.7 173.1 79.7
(I\eﬂrigfgirggnt of companies & [c] c] [c] [c]
Admin. and support services 5,080.7 2,309.8 33.5 13.5
Waste manag. and remed. services [c] [c] [c] [c]
Educational services 14,196.6 3,089.0 74.5 12.3
Hospitals [c] [c] [c] [c]
Health care services, except hospitals| 10,074.6 4,787.1 91.0 43.5
Social assistance 3,040.0 1,703.7 52.8 28.3
Arts, entertainment, and recreation 2,760.6 1,394.5 53.0 26.7
Accommodation 1,475.8 566.4 9.8 4.0
Food services and drinking places 8,946.1 2,422.7 27.1 8.1
Repair and maintenance 1,614.1 1,214.7 11.4 8.2
Personal and laundry services 1,763.1 1,300.1 6.8 5.8
Membership associations &

org o 21041 | 15458 | 35.3 25.3
Private households [c] [c] [c] [c]
Public administration [b] 7,527.9 685.8 50.9 5.2

Employer Type

Nonprofit, private 10,190.1 4,170.3 125.0 58.4
For profit, private 111,050.8| 46,579.0 1,000.5 410.5
Government (state and local) 18,078.8 2,309.4 131.9 11.9
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Note: Worker data are from pooled CPS data for 7£8)2619 adjusted to reflect
2018/2019.

[a] Estimation of affected workers employed by small establishments was diwe at
Census 4igit occupational code and industry level. Therefore, atthe more aggregate
industry level shown in this table, the ratio of small business employed to total employ
does not equal the ratio of affected small business employed tafiateded for each
industry, nor does it equal the ratio for the national total because relative industry size
employment, and small business employment differs from industry to industry.

[b] Establishment number represents the total number of statecahdjbvernments. Dats
from Census of Governments, 2017.

[c] Data not displayed due to reliability concerns; sample size of affected workers in s
establishments is less than 10.

Because no information is available on how affected workers are distributed among small
establishments that employ affected workers, the Department estimated a range for effects. At
one end of this range, the Department assumed that each small establishmpleys no more
than one affected worker, meaning that at most 480,900 of the 6.3 milion small establishments
will employ an affected worker. Thus, these assumptions provide an upper bound estimate of the
number of affected small establishments (aiioit provides a lower bound estimate of the
effect per small establishment because costs are spread over a larger number of establishments).
The impacts experienced by an establishment would increase as the share of its workers that are
affected increass. Establishments that employ only affected workers are most likely to
experience the most severe effects. Therefore, to estimate aglod/ierstimate for the number
of affected establishments (which generates an tgperestimate for impacts per edisdment)
the Department assumed that all workers employed by an affected establishment are affected.

For the purposes of estimating this lowange number of affected small establishments,

the Department used the average size of a small establishsém tgpical size of an affected

206



small establishmert® The average number of employees in a small establishment is the
number of workers that small establishments employ divided by the total number of small
establishments in that industry (SUSB 2012jug, the number of affected small establishments

in an industry, if all employees of an affected establishment are affected, equals the number of
affected small establishment employees divided by the average number of employees per small
establishment.

Table 31 summarizes the estimated number of affected workers that small establishments
employ and the expected range for the number of affected small establishments by industry. The
Department estimated that the rule wil affect 480,900 workers who are employsinbywhere
between 63,400 and 480,900 small establishments; this composes from 1.0 percent to 7.6 percent
of all small establishments. It also means that from 5.9 milion to 6.3 milion small
establishments incur no more than minimal regulatory famgisoin costs (i.e., 6.3 milion
minus 480,900 equals 5.9 million; 6.3 milion minus 63,400 equals 6.3 milion, using rounded
values). The table also presents the average number of affected employees per establishment
using the method in which all employeatthe establishment are affected. For the other method,
by definition, there is always one affected employee per establishment. Also displayed is the

average payroll per small establishment by industry (based on both affected-axffi: oted

250 This is not the true lower bound estimate of the number of affestatilishments. Strictly

speaking, a true lower bound estimate of the number of affected small establishments would be
calcdated by assuming all employees in the largest small establshments are affected. For

example, if the SBA standard is that estdiphents with 500rep| oyees ar e fismal | ,
affected workers are employed by small establishments in that industry, then the smallest number

of establishments that could be affected in that industry (the true lower bound) would be three.
However, beause such an outcome appears implausible, the Department determined a more
reasonable lower estimate would be based on average establishment size.
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small esablishments), calculated by dividing total payroll of small businesses by the number of
small businessesTéble 29) (applicable to both methods).

Table 31: Number of Small Affected Establishments and Employees by Industry and Employer
Type

Number of Small
Affected Establishments Per Establishment
Affected (1,000s) [a]
Workers One
Industry in Small All Average
Entities I)EA\rfr]:elf) teede Employees E/Ar\;felcc)ti(::s Annual
(1,000s) or FIJE s){ ab at Estab. F[) a]y Payroll
P [b] "| Affected [c] (%$1,000s)
Total 480.9 480.9 63.4 7.6 $452.0
Industry
Agriculture [d] [d] [d] [d] [d]
Forest., log., fish., hunt.,
and trap. [d] [d] [d] [d] [d]
Mining [d] [d] [d] [d] [d]
Construction 34.7 34.7 4.3 8.1 $457.2
Nonmetallic mineral prod.
AUt [d] [d] [d] [d] [d]
Prim. metals and fab. metg 39 39 0.2 18.0 $980.4
prod. : : : : :
Machinery manufacturing 4.1 4.1 0.1 31.4 $2,048.1
Computer and elect. prod. 39 39 0.1 50.1 $4.856.7
manuf. | ' ' ' T
Electrical equip., appliance
oLt [d] [d] [d] [d] [d]
Transportationequip. 41 41 0.1 795 $4.677.3
manuf. ' ' ' ' T
Wood products [d] [d] [d] [d] [d]
Furniture and fixtures
manuf. [d] [d] [d] [d] [d]
Misc. and not spec. manuf, 4.4 4.4 0.1 35.5 $2,146.1
Food manufacturing 3.1 3.1 0.1 34.7 $1,504.7
Beverage antbbacco
oroducts [d] [d] [d] [d] [d]
Textile, app., and leather 26 26 01 25 6 $1.151.1
manuf.
Paper and printing 4.5 4.5 0.3 16.9 $918.3
Petroleum and coal prod.
ot [d] [d] [d] [d] [d]
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Chemical manufacturing
Plastics and rubber produc]
Wholesale trade

Retalil trade

Transport. and warehousin
Utilities

Publishing ind. (ex.
internet)

Motion picture and sound
recording

Broadcasting (except
internet)

Internet publishing and
broadcasting
Telecommunications
Internet serv. providers an
data

Other information services
Finance

Insurance

Real estate

Rental andeasing services
Professional and technical
services

Management of companies
and enterprises

Admin. and support
services

Waste manag. and remed.
services

Educational services
Hospitals

Health care services, exce
hospitals

Social assistance

Arts, entertainmentand
recreation

Accommodation

Food services and drinking
places

Repair and maintenance
Personal and laundry

services

3.7
[d]
17.7
47.5
5.5
3.8

[d]
[d]
2.5

[d]
[d]
[d]

[d]
15.2
13.7

17.3
[d]
79.7

[d]
13.5

[d]
12.3
[d]
43.5
28.3
26.7
4.0
8.1
8.2
5.8

3.7
[d]
17.7
47.5
5.5
3.8

[d]
[d]
2.5

[d]
[d]
[d]

[d]
15.2
13.7

17.3
[d]
79.7

[d]
13.5

[d]
12.3
[d]
43.5
28.3
26.7
4.0
8.1
8.2
5.8
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0.1
[d]

3.7
6.1
0.6
0.1

[d]
[d]
0.1

[d]
[d]
[d]

[d]
2.3
2.7

3.9
[d]
13.7

[d]
1.9

[d]

0.4
[d]

5.2
2.5
2.4
0.4
1.7
1.4
0.9

51.8
[d]
4.8
7.8
9.5

34.0

[d]
[d]
28.0

[d]
[d]
[d]

[d]
6.5
5.1

4.5
[d]
5.8

[d]
7.0

[d]
34.1
[d]
8.3
11.4
11.0
10.1
4.8
6.1
6.4

$4,246.9
[d]
$299.5
$340.9
$459.4
$2,612.6

[d]
[d]
$1,851.5

[d]
[d]
[d]

[d]
$545.0
$365.7
$270.4

[d]

$505.6

[d]
$266.8

[d]
$1,790.4

[d]
$410.4
$405.9
$430.7
$378.3
$130.7
$269.9
$206.4




Membership associations

Organizatiorfs 25.3 25.3 4.9 5.2 $271.4
Private households [d] [d] [d] [d] [d]
Public administration [f] 5.2 5.2 0.6 9.4 $550.3

Employer Type

Nonprofit, private 58.4 58.4 7.1 8.3 $428.8
For profit, private 410.5 410.5 50.7 8.1 $438.9
fé’é’;ﬁmmem (state and 11.9 11.9 0.4 31.7 | $1,734.0

Note: Establishment data are from the Survey of U.S. Businesses 2016; worker and pay
data from pooled CPS data for 7/268/2019 adjusted teeflect 2018/2019.

[a] Estimation of both affected small establishment employees and affected small
establishments was done at the most detailed industry level available. Therefore, the re
affected small establishment employees to total sesadiblishment employees for each
industry may not match the ratio of small affected establishments to total small establish
at the more aggregated industry level presented in the table, nor wil it equal the ratio at
national level because relanndustry size, employment, and small business employment
differs from industry to industry.

[b] This method may overestimate the number of affected establishments and therefore
ratio of affected workers to affected establishments may be greatel-tbdn However, we
addressed this issue by also calculating effects based on the assumption that 100 perce
workers at an establishment are affected.

[c] For example, on average, a small establishment in the construction industry employs
workers (5.5 milion employees divided by 676,900 small establishments). This method
assumes if an establishment is affected then all 8.1 workers are affected. Therefore, in
construction industry this method estimates there are 4,300 small affectedl@stiib
(34,700 affected small workers divided by 8.1).

[d] Data not displayed due to reliability concerns; sample size of affected workers in smi
establishments is less than 10.

[e] Number of establishments is smaller than number of affectgtbyees; thus, total
number of establishments reported.

[f] Establishment number represents the total number of state and local governments.

v. Projected Impacts to Affected Small Entities

For small entities, the Department projected various types of effects, including regulatory

familiarization costs, adjustment costs, managerial costs, and payroll increases to employees.

The Department estimated a range for the number of small affetadtistbsnents and the

impacts they incur. However, few establishments are likely to incur the effects at the upper end

of this range because it seems unlikely that the final rule would affect all employees ata small
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firm. While the upper and lower boundse likely over and undesestimates, respectively, of
effects per small establishment, the Department believes that this range of costs and payroll
increases provides the most accurate characterization of the effects of the rule on small
employers?®1 Furthermore, the smaller estimate of the number of affected establishments (i.e.,
where all employees are assumed to be affected) wil result in the largest costs and payroll
increases per entity as a percent of establishment payroll and revenue, and thaddpa
expects that many, if not most, entities wil incur smaller costs, payroll increases, and effects
relative to establishment size.

The Department expects total direct employer costs wil range fa@ni fillion to
$97.1 milion for affected small establishmentaple 32 in the first year. Small establishments
that do not employ affected workers will incur an additional $254.4 milion to $272.5 milion in
regulatory familarization costs. The three industries withhieest costs (professional and
technical servicesgtail trade andhealth care services, except hospitals) account for about 36
percent of the costs. The transportation equipment manufacturing industry is expected to incur
the largest cost per estabiment ($1,700using the method where all employees are affected),
although the costs are not expected to exfe&spercent of payrol. The food services and
drinking places industry is expected to experience the largest effect as a share of payroll

(estimated direct costs compoBe3 percent of average entity payroll).

Table 32 Year 1 Small Establishment Direct Costs, Total and per Establishment, by Industry and
Employer Type

| Industry | Cost to Small Entities in Year 1 [a] |

251 As noted previously, these are not the true lower and upper bounds. The values presented are
the highest and lowest estimates the Department believes are plausible.
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One Affected Employee

All Employees Affected

Total Cost per Per?ent Total Cost per Per](c:ent
(Milions) | Affected An(?\ual (Milions) | Affected An(?lual
[b] Entity Payroll [b] Entity Payroll
Total $97.1 $202 0.04% $80.1 $1,263 0.28%
Industry
Agriculture [c] [c] [c] [c] [c] [c]
Forest., log., fish.,
hunt., and trap. [c] [c] [c] [c] [c] [c]
Mining [c] [c] [c] [c] [c] [c]
Construction $7.1 $204 0.04% $5.8 $1,348 | 0.29%
Nonmetalic mineral
prod. manuf. [c] [c] [c] [c] [c] [c]
Prim. metals and
fab. metal prod. $0.8 $204 0.02% $0.6 $2,943 | 0.30%
Machinery
manufacturing $0.8 $204 0.01% $0.7 $5,094 | 0.249%
Computer and elect
prod. manuf. $0.8 $204 0.00% $0.6 $8,116 | 0.17%
Electrical equip.,
appliance manuf. [c] [c] [c] [c] [c] [c]
Transportation
equip. manuf. $0.8 $204 0.00% $0.7 $11,720 | 0.25%
Wood products [c] [c] [c] [c] [c] [c]
Furniture and
fixtures manuf. [c] [c] [c] [c] [c] [c]
Misc. and not spec.
manuf. $0.9 $204 0.01% $0.7 $5,758 0.27%
Food manufacturing $0.6 $204 0.01% $0.5 $5,639 0.37%
Beverage and
tobacco products [c] [c] [c] [c] [c] [c]
Textille, app., and
leather manuf. $0.5 $204 0.02% $0.4 $4,175 | 0.36%
Paper and printing $0.9 $204 0.02% $0.7 $2,759 | 0.30%
Petroleum and coal
prod. manuf. [c] [c] [c] [c] [c] [c]
Chemical
manufacturing $0.8 $204 0.00% $0.6 $8,382 0.20%
Plastics and rubber
products [c] [c] [c] [c] [c] [c]
Wholesale trade $3.6 $204 0.07% $3.0 $820 0.27%
Retail trade $9.7 $204 0.06% $7.9 $1,306 | 0.38%
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Transport. and
warehousing
Utilities

Publishing ind. (ex.
internet)

Motion picture and
sound recording
Broadcasting (excef
internet)

Internet publishing
and broadcasting
Telecommunications
Internet serv.
providers and data
Other information
services

Finance

Insurance

Real estate

Rental and leasing
services
Professional and
technical services
Management of
companies and
enterprises

Admin. and support
services

Waste manag. and
remed. services
Educational services

Hospitals

Health care serviceq
except hospitals
Social assistance
Arts, entertainment,
and recreation
Accommaodation
Food services and
drinking places
Repair and
maintenance
Personal and laundr
services

$1.1
$0.8

[c]
[c]
$0.5

[c]
[c]

[c]
[c]
$3.1

$2.8
$3.5

[c]

$16.3

[c]
$2.8

[c]
$2.5

[c]

$8.9
$5.8

$5.4
$0.8

$1.7
$1.7

$1.2

$204
$204

[c]
[c]
$204

[c]
[c]

[c]
[c]
$204

$204
$204

[c]

$204

[c]
$204

[c]
$204

[c]

$204
$204

$204
$204

$204
$204

$204
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0.04%
0.01%

[c]
[c]
0.01%

[c]
[c]

[c]
[c]
0.04%

0.06%
0.08%

[c]

0.04%

[c]

0.08%

[c]
0.01%

[c]

0.05%
0.05%

0.05%
0.05%

0.16%
0.08%

0.10%

$0.9
$0.6

[c]
[c]
$0.4

[c]
[c]

[c]
[c]
$2.5

$2.3
$3.0

[c]

$13.4

[c]
$2.3

[c]
$2.0

[c]

$7.2
$4.7

$4.4
$0.7

$1.4
$1.4

$1.0

$1,569
$5,527

[c]
[c]
$4,556

[c]
[c]

[c]
[c]
$1,095

$864
$760

[c]

$982

[c]
$1,175

[c]
$5,539

[c]

$1,383
$1,885

$1,822
$1,678

$823
$1,023

$1,082

0.34%
0.21%

[c]
[c]
0.25%

[c]
[c]

[c]
[c]
0.20%

0.24%
0.28%

[c]

0.19%

[c]

0.44%

[c]
0.31%

[c]

0.34%
0.46%

0.42%
0.44%

0.63%
0.38%

0.52%




Membership

associations &

organizations $5.2 $204 0.08% $4.3 $878 0.32%

Private households [c] [c] [c] [c] [c] [c]

Public

administration $1.1 $204 0.04% $0.9 $1,561 | 0.28%
Employer Type

Nonprofit, private $11.6 $199 0.05% $9.4 $1,330 | 0.31%

For profit, private $86.6 $211 0.05% $71.0 $1,400 0.32%

Government (state

and local) $2.4 $201 0.01% $1.9 $5,055 | 0.29%

Note: Pooled CPS data fér20166/2019 adjusted to reflect 2018/2019.

[a] Direct costs include regulatory familiarization, adjustment, and managerial costs.

[b] The range of costs per establishment depends on the number of affected establishmi
The minimum assumes that eadfected establishment has one affected worker (therefore
the number of affected establishments is equal to the number of affected workers). The
maximum assumes the share of workers in small entites who are affected is also the s

small entity estblishments that are affected.

[c] Data not displayed due to reliability concerns; sample size of affected workers in sme

establishments is less than 10.

It is possible that the costs of the final rule may be disproportionately large for small

entities, especialy because small entities often have limited or no human resources personnel on

staff. However, the Department expects that small entties willugdn compliance assistance

materials provided by the Department or industry associations to become familiar with the final

rule. Addtionally, the Department notes that the final rule is quite limited in scope as it

primarily makes changes to the salagmponent of the part 541 regulations. Finally, the

Department believes that most entities have at least some nonexempt employees and, therefore,

already have policies and systems in place for monitoring and recording their hours. The

Department believethat applying those same policies and systems to the workers whose

exemption status changes wil not be an unreasonable
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Average weekly earnings for affected EAP workers in small establishments are expected
to increase by alob $6.07 per week per affected worker, using theomplete fixegjob moded>2
described in section VI.D.8.253 This wil lead to $51.8milion in additonal annual wage
payments to employees in small entities (less than 0.6 percent of aggregate affected
establishment payrollTable 33). The largest payroll increases per establishment are expected in
the sectors of textile, apparel, aedther manufacturing (up t@%000 per entity);
transportation equipment manufacturing (up 14,600 per entity); and food manufacturing (up
to $14,500 per entity). However, average payroll increases per establishment exceed 2 percent
of average annuglayroll in only two sectors: food services and drinking places (3.0 percent) and

textie, apparel, and leather manufacturing (2.3 percent).

Table 33 Year 1 Small Establishment Payroll Increases, Total and per Establishment, by
Industry and Employer Typ

Increased Payroll for Small Entities in Year 1 [a]
Oréer:ngg)e/g;ed All Employees Affected
Industry Total
(Milions) Per Percent of Per Percent of
Estab. Annual Estab. Annual
Payroll Payroll
Total $151.8 $316 0.07% $2,393 0.53%
Industry
Agriculture [b] [o] [b] [o] [b]
Forest., log., fish., hunt.,
and trap. [b] [b] [b] [b] [b]

252 As explained in section VI.D.i8, the incomplete fixeob modd reflects the Departnmet 6 s
determination that an appropriate estimate of the impact on the implicit hourly rate of pay for
regular overtime workershould be determined using the average of Barkume Taejodls t wo
estimates othe incomplete fixegpb modeladjustments: a wagchange that is 40 percent of the
adjustment toward the amount predicted byfitex-job model, assuming an initial zero

overtime pay premium, and a wage change that is 80 percent of the adjustment assuming an
inttial 28 percent overtime pay premium.

253 This is an average increase for all affected workers (both EAP and HCE), and reconciles to
the weighted average of individual salary changes discussed in the Transfers section.
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Mining

Construction

Nonmetallic mineral prod
manuf.

Prim. metals and fab.
metal prod.

Machinery manufacturing
Computer and elect. prog
manuf.

Electrical equip.,
appliance manuf.
Transportation equip.
manuf.

Wood products

Furniture and fixtures
manuf.

Misc. and not spec.
manuf.

Food manufacturing
Beverage and tobacco
products

Textile, app., and leather
manuf.

Paper and printing
Petroleum and coal prod
manuf.

Chemical manufacturing
Plastics and rubber
products

Wholesale trade

Retail trade
Transport. and
warehousing

Utilities

Publishing ind. (ex.
internet)

Motion pictureand sound
recording

Broadcasting (except
internet)

Internet publishing and
broadcasting
Telecommunications
Internet serv. providers
and data

[b]
$9.2

[b]

$1.0
$1.7

$0.3

[b]

$0.8
[b]

[b]

$1.7
$1.3

[b]

$2.7
$1.1

[b]
$0.9

[b]
$4.7
$17.1

$1.8

[b]
[b]

$1.1

[b]
[b]

[b]

[b]
$265

[b]

$257
$405

$80
[b]

$200
[b]

[b]

$389
$417

[b]

$1,051
$233

[b]
$236

[b]
$263
$360

$321
$0

[b]
[b]
$451

[b]
[b]

[b]

216

[b]
0.06%

[b]

0.03%
0.02%

0.00%

[b]

0.00%
[b]

[b]

0.02%
0.03%

[b]

0.09%
0.03%

[b]
0.01%

[b]
0.09%
0.11%

0.07%

[b]
[b]

0.02%

[b]
[b]

[b]

[b]
$2,147

[b]

$4,622
$12,710

$4,004

[b]

$14,528
[b]

[b]

$13,794
$14,476

[b]

$26,943
$3,931

[b]
$12,236

[b]
$1,270
$2,818

$3,039
$0

[b]
[b]
$12,620

[b]
[b]

[b]

[b]
0.47%

[b]

0.47%
0.62%

0.08%

[b]

0.31%
[b]

[b]

0.64%
0.96%

[b]

2.34%
0.43%

[b]
0.29%

[b]
0.42%
0.83%

0.66%

[b]
[b]

0.68%

[b]
[b]

[b]




Other information

services [b] [b] [b] [b] [b]

Finance $3.6 $239 0.04% $1,557 0.29%

Insurance $2.3 $169 0.05% $862 0.24%

Real estate $8.5 $489 0.18% $2,175 0.80%

Rental and leasing

services [b] [b] [b] [b] [b]

Professional and technicg

services $32.2 $404 0.08% $2,351 0.47%

Management of

companies and enterprisg [b] [b] [b] [b] [b]

Admin. and support

services $3.6 $265 0.10% $1,859 0.70%

Waste manag. and reme

services [b] [b] [b] [b] [b]

Educational services $4.6 $373 0.02% $12,716 0.71%

Hospitals [b] [b] [b] [b] [b]

Health care services,

except hospitals $5.8 $134 0.03% $1,114 0.27%

Social assistance $4.2 $148 0.04% $1,690 0.42%

Arts, entertainment, and

recreation $15.1 $567 0.13% $6,260 1.45%

Accommodation d $0 d $0 d

Food servicesand

drinking places $6.6 $818 0.63% $3,960 3.03%

Repair and maintenance $3.8 $466 0.17% $2,832 1.05%

Personal and laundry

services $0.6 $110 0.05% $709 0.34%

Membership associations

& organizations $4.1 $160 0.06% $831 0.31%

Private households [b] [b] [b] [b] [b]

Public administration $0.9 $165 0.03% $1,553 0.28%
Employer Type

Nonprofit, private $26.2 $448 0.10% $3,702 0.86%

For profit, private $124.4 $303 0.07% $2,452 0.56%

Government (state and

local) $1.3 $108 0.01% $3,422 0.20%

Note: PooledCPS data for 7/2016/2019 adjusted to reflect 2018/2019.

[a] Aggregate change in total annual payroll experienced by small entities under the upc
salary levels after labor market adjustments. This amount represents the total amount ¢
(wage)transfers from employers to employees.

[b] Data not displayed due to reliability concerns; sample size of affected workers in smi
establishments is less than 10.

217



Table 34 presents estimated first year direct costs and payroll increases combined per
establishment and the costs and payroll increases as a percent of average establishment payroll.
The Department presents only the results for the upper bound scenario where all workers
employed by the establishment are affected. Combined costs and payealses per
establishment range fromi 300 in the accommodations industry t81$100 in textile, apparel,
and leather manufacturing. Combined costs and payroll increases compose more than 2 percent
of average annual establishment payroll in two sectood services and drinking places?
percent) and textile, apparel, and leather manufactugingpércent). In all other sectors, they
range from0.2percent tal.9 percent of payroll.

However, comparing costs and payroll increases to payrolsstaves the effects on
establishments because payroll represents only a fraction of the financial resources available to
an establishment. The Department approximated revenue per small affected establishment by
calculating the ratio of small business rewes to payroll by industry from the 2012 SUSB data
then multiplying that ratio by average small entity payfdll.Using this approximation of
annual revenues as a benchmark, only one sector has costs and payroll increases amounting to
more than one perceof revenues, food services and drinking plades gercent).

Table 34: Year 1 Small Establishment Direct Costs and Payroll Increases, Total and per

Establishment, by Industry and Employer Type, Ugiigmployees in Establishment Affected
Method

Costs and Payroll Increases for Small Affected Establishmg
All Employees Affected

Indust
y Total Per Estab. P;L%i‘;tl o Ei:icme;tej
(Milions) [a] Payroll Revenues [b]

254 The ratio of revenues to payroll for small businessegied from 2.15 (sodiassistance) to
43.40 (petroleum and coal products manufacturing), with an average over all sectors of 5.35.
The Department used this estimate of revenue, instead of small business revenue reported
directly from the 2012 SUSB so revenue aligned with @sym 2018.
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Total | $2319 | $3656 | 0.81% 0.15%
Industry

Agriculture [c] [c] [c] [c]

Forest., log., fish., hunt.,

and trap. [c] [c] [c] [c]

Mining [c] [c] [c] [c]

Construction $15.0 $3,495 0.76% 0.17%

Nonmetallic mineral prod.

manuf. [c] [c] [c] [c]

Prim. metals and fab. metg

prod. $1.6 $7,565 0.77% 0.15%

Machinery manufacturing $2.3 $17,804 0.87% 0.18%

Computer and elect. prod.

manuf. $0.9 $12,119 0.25% 0.05%

Electrical equip., appliance

manuf. [c] [c] [c] [c]

Transportation equip.

manuf. $1.5 $26,248 0.56% 0.08%

Wood products [c] [c] [c] [c]

Furniture and fixtures

manuf. [c] [c] [c] [c]

Misc. and not spec. manuf. $2.4 $19,552 0.91% 0.21%

Food manufacturing $1.8 $20,115 1.34% 0.12%

Beverage and tobacco

products [c] [c] [c] [c]

Textile, app., and leather

manuf. $3.2 $31,118 2.70% 0.50%

Paper and printing $1.8 $6,690 0.73% 0.15%

Petroleum and coal prod.

manuf. [c] [c] [c] [c]

Chemical manufacturing $1.5 $20,618 0.49% 0.04%

Plastics and rubber produc [c] [c] [c] [c]

Wholesale trade $7.7 $2,090 0.70% 0.04%

Retail trade $25.0 $4,123 1.21% 0.12%

Transport. angvarehousing $2.7 $4,608 1.00% 0.23%

Utilities $0.6 $5,527 0.21% 0.02%

Publishing ind. (ex.

internet) [c] [c] [c] [c]

Motion picture and sound

recording [c] [c] [c] [c]

Broadcasting (except

internet) $1.6 $17,176 0.93% 0.33%

Internet publishing and

broadcasting [c] [c] [c] [c]
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Telecommunications [c] [c] [c] [c]

Internet serv. providers ang

data [c] [c] [c] [c]

Other information services [c] [c] [c] [c]

Finance $6.2 $2,652 0.49% 0.17%

Insurance $4.6 $1,727 0.47% 0.11%

Real estate $11.4 $2,936 1.09% 0.24%

Rental and leasing service [c] [c] [c] [c]

Professional and technical

services $45.6 $3,333 0.66% 0.26%

Management of companies

and enterprises [c] [c] [c] [c]

Admin. and support

services $5.8 $3,034 1.14% 0.51%

Waste manag. and remed.

services [c] [c] [c] [c]

Educational services $6.6 $18,255 1.02% 0.39%

Hospitals [c] [c] [c] [c]

Health care services, exce

hospitals $13.1 $2,497 0.61% 0.26%

Social assistance $8.8 $3,575 0.88% 0.41%

Arts, entertainment, and

recreation $19.5 $8,082 1.88% 0.62%

Accommodation $0.7 $1,678 0.44% 0.11%

Food services and drinking

places $8.0 $4,783 3.66% 1.09%

Repair and maintenance $5.2 $3,855 1.43% 0.40%

Personal and laundry

services $1.6 $1,791 0.87% 0.30%

Membership associations ¢

organizations $8.4 $1,710 0.63% 0.16%

Private households [c] [c] [c] [c]

Public administration $1.7 $3,114 0.57% 0.15%
Employer Type

Nonprofit, private $94.40 $3,570 1.00% 0.30%

For profit, private $585.30 $3,532 1.00% 0.20%

gg;‘;mme”t (state and $12.20 $9,264 0.60% 0.20%

Note: Pooled CPS data for 7/208/2019 adjusted to reflect 2018/2019.

[a] Total direct costs and transfers for small establishments in which all employees are
affected. Impacts to small establishments in which one empleyaected will be a fraction
of the impacts presented in this table.
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[b] Revenues estimated by calculating the ratio of estimated small business revenues tc
from the 2012 SUSB, and multiplying by payroll per small entity. For the public
administration sector, the ratio was calculated using revenues and payroll from the 2017
Census of Governments.

[c] Data not displayed due to reliabilty concerns; sample size of affected workers in sm
establishments is less than 10.

vi. ProjectedEffects to Affected Small Entities in Year 2 through Year 10

To determine how small businesses wil be affected in future years, the Department
projected costs to small business$or nine years after Year 1 of the rule. Projected employment
and earningavere calculated using the same methodology described in sectioniVI.B.ii
Affected employees in small firms follow a similar pattern to affected workers in all
establishments: the number decreases gradually in projected years. There are 480,900 affected
workers in small establishments in Year 1 and 337,700 in Yeafdble 35reports affected
workers in selected years only.

Table 35 Projected Number of Affected Workers in Small Establishments, by Industry
Affected Workers in Small

Industry Establishmats (1,000s)
Year 1l Year 10

Total 480.9 337.7
Agriculture [a] [a]
Forest., log., fish., hunt., and trap. [a] [a]
Mining [a] [a]
Construction 34.7 20.7
Nonmetallic mineral prod. manuf. [a] [a]
Prim. metals and fab. metal prod. 3.9 [a]
Machinery manufacturing 4.1 4.4
Computer and elect. prod. manuf. 3.9 [a]
Electrical equip., applance manuf. [a] [a]
Transportation equip. manuf. 4.1 [a]
Wood products [a] [a]
Furniture and fixtures manuf. [a] [a]
Misc. and not spec. manuf. 4.4 3.8
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Food manufacturing 3.1 [a]
Beverage and tobacco products [a] [a]
Textile, app., and leather manuf. 2.6 [a]
Paper and printing 4.5 [a]
Petroleum and coal prod. manuf. [a] [a]
Chemical manufacturing 3.7 [a]
Plastics and rubber products [a] [a]
Wholesaletrade 17.7 12.7
Retalil trade 47.5 26.9
Transport. and warehousing 5.5 3.8
Utilities 3.8 [a]
Publishing ind. (ex. internet) [a] [a]
Motion picture and sound recording [a] [a]
Broadcasting (except internet) 2.5 [a]
Internet publishing and broadcasting [a] [a]
Telecommunications [a] [a]
Internet serv. providers and data [a] [a]
Other information services [a] [a]
Finance 15.2 12.1
Insurance 13.7 13.0
Real estate 17.3 12.1
Rental and leasing services [a] [a]
Professional and technical services 79.7 55.7
Management of companies and enterprises [a] [a]
Admin. and support services 135 9.3
Waste manag. and remed. services [a] [a]
Educational services 12.3 11.1
Hospitals [a] [a]
Health care services, except hospitals 43.5 35.3
Socialassistance 28.3 25.7
Arts, entertainment, and recreation 26.7 17.6
Accommodation 4.0 [a]
Food services and drinking places 8.1 6.2
Repair and maintenance 8.2 7.6
Personal and laundry services 5.8 3.9
Membership associations & organizations 25.3 18.2
Private households [a] [a]
Public administration 5.2 2.7

Note: Worker data are from pooled CPS data for 7£8)2619 adjusted to reflect 2018/201¢
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[a] Data not displayed because sample size of affected workers in small establishments
than 10.

Costs to small establishments vary by year but generally decrease from Year 1 mostly
because regulatory familiarization costs are zero in all projected years, and adjustment costs are
relatively small. By Year 10, addtional costs and payrolisfoall businesses have decreased
from $31.9milion in Year 1 to $18.5milion (Table36). The Department notes that, due to

relatively small sample sizes, the estimates by detailed industry are not precise. This can cause

some numbers in the dataviary across years by a greater amount than they wil in the future.

Table 36 Projected Direct Costs and Payroll Increases for Affected Small Establishments, by
Industry, Using All Employees in Establishment Affected Method

Costs and Payroll Imeases for
Small Affected Establishments, Al
Employees Affected (Milions
Industry 20199%)
Year 1 Year 10

Total $231.9 $118.5
Agriculture [a] [a]
Forest., log., fish., hunt., and trap. [a] [a]
Mining [a] [a]
Construction $15.0 $6.1
Nonmetallic mineral prodmanuf. [a] [a]
Prim. metals and fab. metal prod. $1.6 [a]
Machinery manufacturing $2.3 $2.6
Computer and elect. prod. manuf. $0.9 [a]
Electrical equip., appliance manuf. [a] [a]
Transportation equip. manuf. $1.5 [a]
Wood products [a] [a]
Furniture and fixtures manuf. [a] [a]
Misc. and not spec. manuf. $2.4 $1.1
Food manufacturing $1.8 [a]
Beverage and tobacco products [a] [a]
Textile, app., and leather manuf. $3.2 [a]
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Paper and printing $1.8 [a]
Petroleum and coal prod. manuf. [a] [a]
Chemical manufacturing $1.5 [a]
Plastics and rubber products [a] [a]
Wholesale trade $7.7 $7.0
Retalil trade $25.0 $14.7
Transport. and warehousing $2.7 $0.5
Utilities $0.6 [a]
Publishing ind. (ex. internet) [a] [a]
Motion picture and sound recording [a] [a]
Broadcasting (except internet) $1.6 [a]
Internet publishing and broadcasting [a] [a]
Telecommunications [a] [a]
Internet serv. providers and data [a] [a]
Other information services [a] [a]
Finance $6.2 $2.1
Insurance $4.6 $2.6
Real estate $11.4 $4.7
Rental and leasing services [a] [a]
Professional and technical services $45.6 $21.8
Management of companies and enterprises [a] [a]
Admin. and support services $5.8 $2.3
Waste manag. and remed. services [a] [a]
Educational services $6.6 $3.9
Hospitals [a] [a]
Health care services, except hospitals $13.1 $6.4
Social assistance $8.8 $4.9
Arts, entertainment, and recreation $19.5 $6.0
Accommodation $0.7 [a]
Food services and drinking places $8.0 $3.7
Repair and maintenance $5.2 $3.2
Personal and laundry services $1.6 $0.8
Membership associations & organizations $8.4 $5.9
Private households [a] [a]
Public administration $1.7 $0.3

Note: Pooled CPS data for 7/208/2019 adjusted to reflect 2018/2019.

[a] Data not displayed becausa&mple size of affected workers in small establishments
less than 10.
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E. Projected Reporting, Recordkeeping, and Other Compliance Requirements of the Final Rule
The FLSA sets minimum wage, overtime pay, and recordkeeping requirements for
employment subject to its provisions. Unless exempt, covered employees must be paid at least
the minimum wage and not less than one andhatfetimes their regular rates of p&yr

overtime hours worked.

Every covered employer must keep certain records for each nonexempt worker. The
regulations at part 516 require employers to maintain records for employees subject to the
minimum wage and overtime pay provisions of the FLSAe Tecordkeeping requirements are
not new requirements; however, employers wil need to keep some additional records for
affected employees who become nonexempt. As indicated in this analysis, this final rule
expands minimum wage and overtime pay covetade2 milion affected EAP workers. This
wil result in anincrease in employer burden and was estimated in the PRA portion (section V)
of this final rule. Note that the burdens reported for the PRA section of this rule include the
entire information ollection and not merely the additional burden estimated as a result of this

final rule.

F. Steps the Agency Has Taken to Minimize the Significant Economic Impact on Small Entities
This section discusses the description of the steps the agency has takémize the
economic impact on small entities, consistent with the stated objectives of the FLSA. It includes
a statement of the factual, policy, and legal reasons for the selected standard and HCE levels
adopted in the final rule and why alternativesrerejected.
In this final rule, the Department sets the standard salary level equal to the 20th percentile
of earnings of fultime salaried workers in the lowestige Census Region (currently the South)

and/or the retail industry. Based on 2018/19 ddia results in a salary level of $684 per week,
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or $35,568 annually for a fulear worker. The Department believes that a standard salary level
set at the 20th percentile of earnings oftimle salaried workers in the lowestige Census
Region and/oretail industry will accomplish the goal of setting a salary threshold that
adequately distinguishes between employees who may meet the duties requirements of the EAP
exemption and those who likely do not, without necessitating the reintroductionmif arli
nonexempt work as existed under the long duties test. The Department sets the HCE total annual
compensation level equal to the 80th percentile of earnings -tihfell salaried workers
nationally ($107,432 annually based on 2018/19 )datarhe Demrtment believes that this
level avoids unduly burdensome costs associated with evaluating, under the standard duties test,
the exemption statuses of large numbers of higald white collar employees, many of whom
would have remained exempt even undet tast, while providing a meaningful and appropriate
complement to the more lenient HCE duties test. The Department further believes that nearly all
ofthe highypai d white collar workers earning above
t ed% . 0

The Department is also revising the regulations to permit employers to count
nondiscretionary bonuses, incentives, and commissions toward up to 10 percent of the required
salary level for the standard exemption, so long as employers pay those amoungmumedn
or more frequent basis.

. Differing Compliance and Reporting Requirements for Small Entities

255The Department estimated this value using CPS data for earningstioidu{defined as at
least 35 hours per week) nonhourly paid employees. For the purpose of this rulemaking, the
Department considers data representing compensation paid to nonhotkgrsato be an
appropriate proxy for compensation paid to salaried workers.

25684 FR 10914 (internal citation omitted).
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This final rule provides no differing compliance requirements and reporting requirements
for small entities. The Department has strived to minimizepardent recordkeeping burden by
requiring no specific form or order of records under the FLSA and its corresponding regulations.
Moreover, employers would normally maintain the records under usual or customary business

practices.

i. LeastBurdensome Gph or Explanation Required

The Department believes it has chosen the most effective option that updates and clarifies
the rule and which results in the least burden. Among the options considered by the Department,
the least restrictive option was taking regulatory action. Taking no regulatory action does not
address the Departmentodés concerns discussed
Rule. Pursuant to section 603(c) of the RFA, the following alternatives are to be addressed:

Differing compliance or reporting requirements that take into account the resources

available to small entitiesThe FLSA creates a level playing field for businesses by setting a

floor below which employers may not pay their employees. To establish diffesimgpliance or
reporting requirements for small businesses would undermine this important purpose of the
FLSA and appears unnecessary given the small annualized cost of the rule. The Year 1 cost of
the proposed rule for the average employer that qualfesmall was estimated to range from a
minimum of #,700 (accommodation industry) to a maximum GfLH00 (textile, apparel, and
leather manufacturing), using the upjpeund estimates. The Department makes available a
variety of resources to employersr inderstanding their obligations and achieving compliance.
Therefore, the Department has not proposed differing compliance or reporting requirements for

small businesses.
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The clarification, consolidation, or simplification of compliance and reporting

requirements for small entitiesThis final rule imposes no new reporting requirements. The

Department makes available a variety of resources to employers for understanding their
obligations and achieving compliance.

The use of performance rather thagsidn standardsUnder this final rule, employers

may achieve compliance through a variety of means. Employers may elect to continue to claim
the EAP exemption for affected employees by adjusting salary levels, hire additional workers or
spread overtimdnours to other employees, or compensate employees for overtime hours worked.
The Department makes available a variety of resources to employers for understanding their
obligations and achieving compliance.

An exemption from coverage of the rule, or amytghereof, for such small entities.

Creating an exemption from coverage of this rule for businesses with as many as 500 employees,
those defined as small/l businesses under SBAOS
which applies to all employsrthat satisfy the enterprise coverage threshold or employ

individually covered employeesegardless of employer siz&.

G. Identification, to the Extent Practicable, of all Relevant Federal Rules That May Duplicate,
Overlap, or Conflict with the Final R

The Department is not aware of any federal rules that duplicate, overlap, or conflict with

this final rule.

257 See29 U.S.C. 203(s).
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VIIl. Unfunded Mandates Reform Act Analysis

The Unfunded Mandates Reform Act of 1995 (UMRZ)equires agencies to prepare a
written statement for rules for which a final rulemaking was published and that include any
federal mandate that may result in increased expenditures by state, local, and tribal governments,
in the aggregate, or by the prigasector, of $165 milion ($100 milion in 1995 dollars adjusted
for inflation to 2018) or more in at least one year. This statement must: (1) identify the
authorizing legislation; (2) present the estimated costs and benefits of the rule and, tothe exte
that such estimates are feasible and relevant, its estimated effects on the national economy; (3)
summarize and evaluate state, local, and tribal government input; and (4) identify reasonable
alternatives and select, or explain the-selection, of thdeast costly, most costffective, or

least burdensome alternative.

A. Authorizing Legislation

This final rule is issued pursuant to section 13(a)(1) of the Fair Labor Standards Act
(FLSA or Act), 29 U.S.C. 213( a) rirfimum wagddne s ec't
overtime pay requirements fAany employee empl o
professional capacity (including any employee employed in the capacity of academic
administrative personnel or teacher in elementary or segosdaools), or in the capacity of
outside salesman (as such terms are defined and delimited from time to time by regulations of the
Secretary, subject to the provis#dmes of [t he

requirements of the exemption a®et ai ned in part 541 of the Dep

2582 U.S.C. 150%et seq.
25929 U.S.C. 213(a)(1).
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Section 3(e) of the FLSA&°d ef i nes fAemployeeo to include most

poltical subdivision of a state, or interstate governmental agency. Section 3(x) of theSFLSA
also defing public agencies to include the government of a state or poltical subdivision thereof,

or any interstate governmental agency.

B. Assessment of Costs and Benefits

For purposes of the UMRA, this rule includes a federal mandate that is expected to result
in increased expenditures by the private sector of more than $165 milion in atleast one year, but
the rule wil not result in increased expenditures by state, local and tribal governments, in the
aggregate, of $165 milion or more in any one year.

Coststo state and local governments: Based on the economic impact analysis of this final
rule, the Department determined that the final rule wil result in Year 1 costs for state and local
governments totaling 32.1 million, of which 1.7 milion are direct enployer costs and $30.4
milion are payroll increased éble 37). In subsequent years, the Department estimated that
state and local governments may experience payroll increases of as much as $49.0 million per
year.

Costs to the private sector: TBepartment determined that the final rule will result in
Year 1 costs to the private sector of approximateé@7$ milion, of which $21.0 milion are
direct employer costs an®@@.0milion are payroll increases. In subsequent years, the
Department dgnated that the private sector may experience a payroll increase of as much as

$284.2 milion per year.

26029 U.S.C. 203(e).
26129 U.S.C203(X).
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Table 37 Summary of Year 1 Affected EAP Workers, Regulatory Costs, and Transfers by Type

of Employer
Total Private Gow[a;]nme nt
Affected EAPWorkers (1,000s)
Number | 1257 | 1,125 | 128
Direct Employer Costs (Milions)
Regulatory familiarization $340.4 $336.5 $3.9
Adjustment $68.2 $61.0 $7.0
Managerial $134.4 $123.5 $10.9
Total direct costs $543.0 $521.0 $21.7
Payroll Increases (Milions)
From employers to workerd ~ $396.4 | $366.0 | $30.4
Direct Employer Costs & Transfers (Milions)
From employers $939.4 | $887.0 | $52.1

[a] Includes only state, local, and tribal governments.

UMRA requires agencies to estimate the effect of a regulatiaimeonational economy

if, atits discretion, such estimates are reasonably feasible and the effectis relevant and

materialk%2 However, OMB guidance on this requirement notes that such reaoremmic

effects tend to be measurable in nationwide econometigels only if the economic effect of

the regulation reaches 0.25 percent to 0.5 percent of GDP, or in the range of $51.2 bilion to

$102.5 bilion (using 2018 GDP). A regulation with a smaller aggregate effectis not likely to

have a measurable effectimcreeconomic terms unless it is highly focused on a particular

geographic region or economic sector, which is not the case with this final rule.

The

payroll increasefrom employers to workers) of the final rule wil be approximate88740

Depart ment 0s

RI A -yeas tostsr(diréce esnployeln aosts ainch e

milion for private employers ancb®.1mi | | i on f

guidance, the Department has determined that a full rescmoomic analysis is not likelto

2622 U.S.C. 1532(a)(4).
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show any measurable effect on the economy. Therefore, these costs are compared to payroll
costs and revenue to demonstrate the feasibility of adapting to these new rules.

Total firstyear private sector costs compd@s@13percent of private sectpayrolls
nationwide?63 Total private sector firsgear costs compose 0.002 percent of national private
sector revenues (revenues in 2018 are projected to be $40.9 #fiolhe Department
concludes that effects of this magnitude are affordable andaetifesult in significant
disruptions to typical firms in any of the major industry categories.

Total firstyear state and local government costs compose less than 0.01 percent of state
and local government payrofi$> Firstyear state and local governntecosts compose 0.001
percent of state and local government revenues (projected 2018 revenues were estimated to be
$3.7 trilion).266 Effects of this magnitude wil not result in significant disruptions to typical state
and local governments. Thé&21 milion in state and local government costs constitutes an
average of approximately5%8 for each of the approximately 90,126 state and local entities. The
Department considers effects of this magnitude to be quite small both in absolute terms and in
relaton to payrolls and revenue.

C. Response to Comments

263 Private sector payroll costs nationwide are projectdaket$68 trilion in 2018. This

projection is based on private sector payroll costs in 2012, which were $5.3 trilion using the
2012 Economic Census of the United StafBlsis was inflated to 2@Ldollars usingthe GDP
deflator

264 Private sector revenues in 2012 were $32.3 trilion using the 2012 Economic Census of the
United States This was inflated to 2@Ldollars using th&DP deflator

265 State and local payrsliin 205 were reported a987.9 bilion. This was inflated to 2@L
payroll costs of $,016.5bilion using the CPUJ. State and Local Government Finances
Summary: FY20& Avaiable ahttps://www.census.gov/govs/local/

266 State andocal revenues in 2@lwere reported as $3.4 trilionThis was inflated to 2@BL

dollars using the CPU. State and Local Government Finances Summary: FY2@Vailable

at https://www.census.gov/govedall
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I. Consultation Prior to Issuance of the NPRM
On July 26, 2017, the Department published an RFI to gather information to aid in
formulating a proposal to revise the part 541 regulations. Later, betvepen®er 7 and
October 17, 2018, the Department held listening sessions in all five Wage and Hour regions
throughout the country, and in Washington, D.C., to supplement feedback received as part of the
RFI. A wide variety of state and local governmentitiest fled comments in response to the
2017 RFI and/or participated in the 2018 listening sessions, and the Department took their views
into consideration in drafting the NPRM published earlier this year. Although several tribal
governments submitted come nt s i n response to tdeElF®Repart men
3254748, no tribal governments participated in response to the 2017 RFI or 2018 listening
sessions.
i. Comments Received in Response to the NPRM
The Department received comments from a varietyoohmenters representing state and
local governments, including from some elected officilsThese comments presented a range
of views on the proposed rule, particularly the proposed increase to the standard salary level
threshold. Some commenters, like the Public Housing Authorities Directors Association
(PHADA), supported the proposed rulgyr@eing that an update to the standard salary level is
Along overdueod and finding the proposed incre
the 2016 final rule.See als@oint Comment of the International Publc Management Association
for HumanResources (IPMAIR), the International City/County Management Association

(ICMA), and the Government Finance Officers Association (GFOA). Other commenters, like

267 As in response to the RFI, the Department did not receive any comments from tribal
governments or affiliated stakeholders in response to the NPRM.
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the Idaho Division of Human Resources (IDHR), the National Association of Counties (NACOo),
andthe South Butler Community Library, expressed concern about the impact of any increase to
the standard salary level, including from the proposed increase. Whie IDHR and NACo agreed
that the proposed rule would be preferable to the 2016 final rule cetiaired the
Department 6s preference for a uniform standar
disproportionately impact employers operating in lomeome states and counties. Others
representing certain state governments, however, opposed thsqutaple on the grounds that
they would prefer a significantly higher standard salary level, such as the one adopted under the
2016 final rule. SeeHouse and Senate Democratic Caucuses of the Michigan Legislature;
Michigan Governor Gretchen Whitmer; Pegiania Department of Labor & Industry; State
AGs; Washington Governor Jay Inslee; Wisconsin Department of Workforce Development.
These comments echoed many of the same criticisms of the proposed salary level levied by
employee advocatesiscussed earliein section IVA.v, but the State AGs made an additional
point (relevant for UMRA purposes) that a low federal threshold burdens state governments with
expensive law enforcement responsibilities to protect workers in their states from unlawful
misclassiftation. The State AGs asserted that state governments are reluctant to set their own
higher exemption thresholds for fear of dAcrea
competition with neighboring states. o

As explained earlier isectionlV.A, the Department agrees with the overwhelming
majority of commenters that an increase to the $455 per week standard salary level currently
being enforced is both necessary and overdue. While the adoption of any nationwide earning
threshold has a dispportionate impact on employers operating in lowmeome regions and

industries, the Department believes that adopting multiple salary levels that vary by region would
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introduce confusion and compliance costs for employers (or employees) operating across
different jurisdictions. By contrast, the Department concludes that reapplying the 2004 final
rulebébs methodology to set the standard salary
operating in lowwage regiong®®

Some state and local government comi@esnopined on other aspects of the proposed
rul e. For exampl e, NACo endorsed the Departm
bonuses and incentive payments (including commissions) to satisfy up to 10 percent of the
standard salary level test; thisoposal has been finalzed as proposed. The joint comment
submitted by IPMAHR, | CMA, and the GFOA objected to th
the total annual compensation threshold for highly compensated employees, asserting that the
proposed threshold f $147, 414 per year fiwould render thi
exemption almost meaningless, especially for smaller governmental organizations in certain
parts of the country. o As explained in secti
increag to the HCE threshold, to $107,432 per year, which addresses such concerns.

State and local government commenters disagreed over how the Department should
update the earnings thresholds going forward. Some commenters urged the Department to adopt
a metbanism to automatically update the standard salary level and HCE total compensation
levels, which they viewed as critical for ensuring that the effectiveness of the earnings thresholds
does not erode over timeSeeHouse and Senate Democratic CaucusdleoMichigan

Legislature; Michigan Governor Gretchen Whitmer; State AGs; Washington Governor Jay Insee;

268 DHR and the joint comment submitted by IPMAR, ICMA, and the GFOA requested that

the Departmenpermit employers to prorate the salary level for{jiem¢ employees. As

explained earliersee supran.72, the Department declines this request, emphasizingthibat
standard salary | evel i's not an annual earnin
be paid for any workweek in which they perfor
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Wisconsin Department of Workforce Development. By contrast, NACo, PHADA, and the joint
comment submitted by IPMAIR, ICMA, and the GFOA supported theelpar t ment 6 s pr o
commitment to update the earnings thresholds using ratideomment rulemaking every four
yeas. As explained in section I¥,in this final rule the Department reaffirms its intent to
update the standard salary level and HCE tmtalial compensation threshold more regularly in
the future using noticandcomment rulemaking.

Finally, IDHR requested a delayed effective date of at least 18 months, asserting that
A pJublic entities, like the State [of Idaho], require sufficient timehe [budgeting] and
legislative processes to address appropriations or to make statutory changes to existing state law
affected by a federal law amendrhen 0 As expl &ithe Oepartment hasesaetani on | |
effective date of January 1, 2020, foh e f i nal rul e. The time betw
effective date exceeds the-88y minimum required under the Administrative Procedure Act
(APA), 5 U.S.C. 553(d), and the 60 days manda
Review Act,5 U.S.C. 801(a)(3)(A). Given that the Department is currently enforcing the 2004
standard salary level, which an overwhelming majority of commenters agreed needs to be
updated, the Department concludes that a lengthier delayed effective date wouldutleritmpr

D. Least Burdensome Option or Explanation Required

This final rule has described the Depart me
throughout the preamble and economic impact analgsiesé€ction VI.C). The Department
believes that it has chosen the least burdensome but stikffestive methodology to update
the salary | evel consistent with the Depart me
options considered would hasget the standard salary level at a rate lower than the updated

salary level, that outcome would not necessarily be the moseffestive or leasburdensome
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alternative for employers. A lower or outdated salary level would result in a less effective
brightline test for separating workers who may be exempt from those nonexempt workers
intended to be within the Actbés protection.
the employer to apply the duties testto more employees in determiningpewhe employee is
exempt, which would inherently increase the likelhood of misclassification and, in turn, increase
the risk that employees who should receive overtime and minimum wage protections under the
FLSA are denied those protections.

Selectinga standard salary level inevitably affects both the risk and cost of
misclassification of overtimeligible employees earning above the salary level, as well as the
risk and cost of providing overtime protection to employees performing bona fide EAP duties
who are paid below the salary level. An unduly low level risks increasing employer liability
from unintentionally misclassifying workers as exempt; but an unduly high standard salary level
increases labor costs to employers precluded from claiming éraptin for employees
performing bona fide EAP duties. Thus, the ultimate cost of the regulation is increased if the
standard salary level is set either too low or too high. The Department determined that setting
the standard salary level equivalent e earnings of the 20th percentile of-filte salaried
workers in the South and/or in the retail industry balances the risks and costs of misclassification

of exempt status.

IX. Executive Order 13132, Federalism

The Department has (1) reviewed this final rule in accordance with Executive Order
13132 regarding federalism and (2) determined that it does not have federalism implications.

X. Executive Order 13175, Indian Tribal Governments
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This final rule would nohave substantial direct effects on one or more Indian tribes, on
the relationship between the Federal Government and Indian tribes, or on the distribution of

power and responsibilities between the Federal Government and Indian tribes.

List of Subjects 29 CFR Part 541

Labor, Minimum wages, Overtime pay, Salaries, Teachers, Wages.

Signed at Washington, D.C. tHi&th day of September2019.

Cheryl M. Stanton

Administrator, Wage and Hour Division.

For the reasons set out in the preamble, the Departheabor amends title 29 of the Code of
Federal Regulations part 541 as follows:

PART 541-DEFINING AND DELIMITING THE EXEMPTIONS FOR EXECUTIVE,
ADMINISTRATIVE, PROFESSIONAL, COMPUTER AND OUTSIDE SALES EMPLOYEES

1. The authority citation for part 541 camies to read as follows:

Authority: 29 U.S.C. 213; Pub. L. 1883, 104 Stat. 2871; Reorganization Plan No.

60f 1950 (3CFR,19453 Comp. , p . 100 4-p014 (Bex.d9, 2014pr y 0 s

79 FR 77527 (Dec. 24, 2014).

2.InA 5 4 lrevisepdragraph (a)(1) to read as follows:

A 541.100 General rule for executive empl o

(a)***
(1) Compensated on a salary basi s$6® perweeka nt

(or $455 per week if employed in the Commonwealth of the Northern Mariana Islands, Guam,
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Puerto Rico, or the U.S. Virgin Islands by employers other than the Federal government, or $380
per week if employed in American Samoa by employers othertliealRederal government),

exclusive of board, lodging or other facilties;

3.InA 5 4 lrevBeDparagraph (a)(k) read as follows:

A 541.200 Gener al rule for administrative

(a) * * *
(1) Compensated on a salary or feebasispuant t o A 541. 60068per a r at
week (or $455 per week if employed in the Commonwealth of the Northern Mariana Islands,

Guam, Puerto Rico, or the U.S. Virgin Islands by employers other than the Federal government,

or $380 per week émployed in American Samoa by employers other than the Federal

government), exclusive of board, lodging or other facilties;

P

4.InA 5 4 lrevigeparagraph (a)(1) to read as follows:

A 541. 204 Educational establishments.

(a) * * *
(1) Compensated on a salary or fee basis at a rate of not lessG&apes week (or $455 per

week if employed in the Commonwealth of the Northern Mariana Islands, Guam, Puerto Rico, or
the U.S. Virgin Islands by employers other than the Federal governmen8top&B8week if

employed in American Samoa by employers other than the Federal government), exclusive of
board, lodging, or other facilties; or on a salary basis which is at least equal to the entrance

salary for teachers in the educational establishmgntvHich employed; and

* k% k%
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5.InA 5 4 lrevi8epdragraph (a)(1) to read as follows:

A 541.300 Gener al rule for professional em

(@) * * *
(1) Compensated on a salary or fee DbGBspers pur s
week (or $455 per week if employed in the Commonwealth of the Northern Mariana Islands,

Guam, Puerto Rico, or the U.S. Virgin Islands by employers other than the Federal government,

or $380 per week if employed in American Samoa by employers other thEedeeal

government), exclusive of board, lodging or other facilties; and

I

6 . Amend A 541.400 by removing the first two
sentence in their place to read as follows:

A 541.400 Ge nenplogeles. r ul e f or computer e

* k% k%

(b) The section 13(a)(1) exemption applies to any computer employee who is compensated on a
salary or fee basis at a rate of not less th&84 per week (or $455 per week if employed in the
Commonwealth of the Northern Mariana Islands, Guam, Puerto Rico, or the U.S. Virgin Islands

by employers other than the Federal government, or $380 per week if employed in American
Samoa by employers other ththe Federal government), exclusive of board, lodging, or other
facilties. ** *

M-

7. Amend A 541.600 by:

a. Removing the first three sentences of paragraph (a) and adding one sentence in their place; and

b. Revising paragraph (b).
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The revisionsand additions read as follows:

A 541.600 Amount of salary required.

(a) To qualify as an exempt executive, administrative or professional employee under section
13(a)(1) of the Act, an employee must be compensated on a salary basis at a rate afhaat less
$684 per week (or $455 per week if employed in the Commonwealth of the Northern Mariana
Islands, Guam, Puerto Rico, or the U.S. Virgin Islands by employers other than the Federal
Government, or $380 per week if employed in American Samoa by emplyensthan the

Federal Government), exclusive of board, lodging or other facilties. * * *

(b) The required amount of compensation per week may be translated into equivalent amounts
for periods longer than one week. For example, 68perweek requirerant will be met if the
employee is compensated biweekly on a salary basis of not less thé®) $&@imonthly on a
salary basis of not less than4®2 or monthly on a salary basis of not less thaaesl

However, the shortest period of payment that méet this compensation requirement is one
week.

P

8. Amend A 541.601 by revising paragraphs (a)

A 541.601 Highly compensated employees.

(a)(1) Beginning on January 1, 20207 employee with total annual compensatainat least
$107,432is deemed exempt under section 13(a)(1) of the Act if the employee customarily and
regularly performs any one or more of the exempt duties or responsibilities of an executive,
administrative or professional employee as identifieduloparts B, C or D of this part.

(2) Where the annual period covers periods both prior to and after January 1, 2020, the amount

of total annual compensation due wil be determined on a proportional basis.
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(b) (1) ATot al annuall eastbBleper sveek paid anca satary srifee i nc | u
basis as set forth in AA 541.602 and 541.605,
compensated employees. Total annual compensation may also include commissions,
nondiscretionary bonuses and othendiscretionary compensation earned during-av&2k

period. Total annual compensation does not include board, lodging and other facilties as defined
in A 541.606, and does not include payments f
contritutions to retirement plans and the cost of other fringe benefits.

(2) If an employeés total annual compensation does not total at thashmount specified in the
applicable subsection of paragraphl§g)the last pay period of the & ek period, the eptoyer

may, during the last pay period or within one month after the end of the®&R period, make

one final payment sufficient to achieve the required level. For exaffople,52week period

beginning January 1, 2028n employee may ear®®$000 in bae salary, and the employer may
anticipate based upon past sales that the employee also will1&a#82hin commissions.

However, due to poor sales in the final quarter of the year, the employee actually only earns
$12000 in commissions. In this situatio the employer may within one month after the end of

the year make a payment of at lea5¢32 to the employee. Any such final payment made after
theendofthe5%ve ek period may count only toward the
and not towat the total annual compensation in the year it was paid. If the employer fails to

make such a payment, the employee does not qualify as a highly compensated employee, but

may still qualfy as exempt under subparts B, C, or D of this part.

P —

9.In8 5 4 1 redseparagraph (a)(3) to read as follows:

A 541.602 Salary basis.
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(a) * * *
(3) Up to ten percent of the salary amount r e
payment of nondiscretionary bonuses, incentives and commissions, thaidaamnually or

more frequently. The employer may utiize anyB2ek period as the year, such as a calendar

year, a fiscal year, or an anniversary of hire year. If the employer does not identify some other

year period in advance, the calendar yearayiply. This provision does not apply to highly
compensated employees under A 541.601.

() Ifby the last pay period of the 582e e k per i od the sum of the emp
nondiscretionary bonus, incentive, and commission payments receiesd than 52 times the
weekly salary amount required by A 541.600(a)
sufficient to achieve the required level no later than the next pay period after the end of the year.

Any such final payment made after the endhaef 52week period may count only toward the

prior yearo0s salary amount and not toward the
(i) An employee who does not work a full-B&ek period for the employer, either because the
employee is newly hired aftére beginning of this period or ends the employment before the

end of this period, may qualify for exemption if the employee receipes eataportion of the

minimum amount established in paragraph (a)(3) of this section, based upon the number of

weeks hat the employee will be or has been employed. An employer may make one final

payment as under paragraph (a)(3)(i) of this section within one pay period after the end of
employment.

P —

10. Revise A 541.604 to read as follows:

A 541. 604 guaranted plusiextrasn
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(a) An employer may provide an exempt employee with additional compensation without losing
the exemption or violating the salary basis requirement, if the employment arrangement also
includes a guarantee of at least the minimum werduired amount paid on a salary basis.

Thus, for example, an exempt employee guaranteed at &&be&ch week paid on a salary

basis may also receive additional compensation of a one percent commission on sales. An
exempt employee also may receiveeagentage of the sales or profits of the employer if the
employment arrangement also includes a guarantee of at &st&ch week paid on a salary

basis. Similarly, the exemption is not lost if an exempt employee who is guaranteed #@8dast $
each wek paid on a salary basis also receives additional compensation based on hours worked
for work beyond the normal workweek. Such additional compensation may be paid on any basis
(e.g..flat sum, bonus payment, straigime hourly amount, time and otmalf or any other

basis), and may include paid time off.

(b) An exempt employeeds earnings may be comp!
without losing the exemption or violatinthe salary basis requirement, if the employment
arrangement also includes a guarantee of at least the minimum weekly required amount paid on a
salary basis regardless of the number of hours, days or shifts worked, and a reasonable
relationship exists bew®en the guaranteed amount and the amount actually earned. The
reasonable relationship test wil be met if the weekly guarantee is roughly equivalent to the
employeebds wusual earnings at the assigned houl
schaluled workweek. Thus, for example, an exempt employee guaranteed compensation of at
least $725 for any week in which the employee performs any work, and who normally works

four or five shifts each week, may be paid $210 per shift without violating 68 rweek

salary basis requirement. The reasonable rela
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pay is computed on an hourly, daily or shift basis. It does not apply, for example, to an exempt
store manager paid a guaranteed salary per wee&xbeeds the current salary level who also
receives a commission of chea | f percent of all sales in the
profits, which in some weeks may total as much as, or even more than, the guaranteed salary.
11.InA 5 4 Irev€e(Qoaragraph (p read as follows:

A 541.605 Fee basis.

* k% k%

(b) To determine whether the fee payment meets the minimum amount of salary required for
exemption under these regulations, the amount paid to the employee wil be tested by

determinig the time worked on the job and whether the fee payment is at a rate that would
amount to at |l east the minimum salary per wee
the employee worked 40 hours. Thus, an artist paid $350 for a picture th@0tbokirs to

complete meets the6® minimum salary requirement for exemption since earnings at this rate

would yield the artist $700 if 40 hours were worked.

11. AmendA 57@9by revising the first sentende read as follows:

A 541. 709 e proddang industry. pi ct ur

The requirement that the employee be paid fion
the motion picture producing industry who is compensated at a base rate of at ld@spé&,0

week (exclusive of board, lodging, or otHacilties). * * *

* %k k%

245



