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This memorandum provides guidance to Wage and Hour Division (WHD) field staff regarding 
credit toward wages under section 3(m) of the Fair Labor Standards Act (FLSA) for lodging 
provided to employees.  Section 3(m) of the FLSA allows an employer to, under certain 
circumstances, count as wages “the reasonable cost … to the employer of furnishing such 
employee with board, lodging, or other facilities.”  29 U.S.C. § 203(m).  This memorandum 
explains the requirements for taking the credit, as well as the proper method of accounting for it in 
calculating wages, when an employer provides lodging to employee.   
 
Although the topics addressed in this memorandum apply broadly, a number of examples specific 
to live-in domestic service employees appear below because WHD anticipates that many 
employers of home care workers will make use of the section 3(m) credit now that Federal 
minimum wage and overtime protections apply to many such workers pursuant to the Home Care 
Final Rule, Application of the Fair Labor Standards Act to Domestic Service, 78 Fed. Reg. 60,454 
(Oct. 1, 2013).1  WHD emphasizes, however, that Section 3(m) applies in a variety of contexts, and 
nothing in this FAB is meant to limit an employer’s use of section 3(m) under other circumstances 
in any way. 
 

1 Detailed information about the Home Care Final Rule, including the regulatory changes it made 
and the meaning of several terms used in this FAB, such as “domestic service employment,” “third 
party employer,” and “private home,” is available at http://www.dol.gov/whd/homecare/.   In 
particular, the preamble to the Final Rule explains that a “live-in domestic service employee,” a 
term used frequently in this document, is a domestic service employee, such as a home care worker 
or nanny, who resides at the worksite on a “permanent basis” or for “extended periods of time.”  
See 29 C.F.R. § 785.23; FOH § 31b20; 78 Fed. Reg. 60,474. 
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Discussion 
 
Section 3(m) provides, in relevant part, that: 
 

“Wage” paid to any employee includes the reasonable cost, as determined by the 
Administrator, to the employer of furnishing such employee with board, lodging, or 
other facilities, if such board, lodging, or other facilities are customarily furnished by 
such employer to his employees:  Provided, That the cost of board, lodging, or other 
facilities shall not be included as a part of the wage paid to any employee to the extent 
it is excluded therefrom under the terms of a bona fide collective-bargaining 
agreement applicable to the particular employee:  Provided further, That the Secretary 
is authorized to determine the fair value of such board, lodging, or other facilities for 
defined classes of employees and in defined areas, based on average cost to the 
employer or to groups of employers similarly situated, or average value to groups of 
employees, or other appropriate measures of fair value.  

 
29 U.S.C. § 203(m).  The question whether an employer may properly count the value of lodging 
as a part of an employee’s wages can arise in a variety of contexts.  For example, some farm 
workers live in employer-provided housing near the fields in which they work.  Additionally, some 
domestic service workers, such as home care workers or nannies, live at the home in which they 
provide services.   
 

A. Requirements for Claiming a Section 3(m) Credit 
 
Based on the Department’s regulations and longstanding interpretation of section 3(m), an 
employer who wishes to claim the section 3(m) credit for lodging must ensure that the following 
five requirements are met: 
 

1. The lodging is regularly provided by the employer or similar employers; 
2. The employee voluntarily accepts the lodging; 
3. The lodging is furnished in compliance with applicable federal, state, or local law;  
4. The lodging is provided primarily for the benefit of the employee rather than the employer; 

and 
5. The employer maintains accurate records of the costs incurred in furnishing the lodging.  

 
1. Lodging Regularly Provided by the Employer or Similar Employers 

 
Employers may take advantage of section 3(m) only if the lodging is “furnished regularly by the 
employer to his employees or if the same or similar facilities are customarily furnished by other 
employers engaged in the same or similar trade, business, or occupation in the same or similar 
communities.”  29 C.F.R. § 531.31 (citing Walling v. Alaska Pac. Consol. Mining Co., 
152 F.2d 812 (9th Cir. 1945); Field Operations Handbook (FOH) § 30c02(a)).   
 
Because live-in domestic service employees, for example, often reside at their employers’ private 
homes without paying rent, this requirement is met for those workers.  Similarly, agricultural 
workers are often provided housing during the harvest season by their employers, so this 
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requirement is met for workers under those circumstances as well.  Wage and Hour investigators 
(WHIs) will need to consider whether this requirement is met for other types of employees whose 
employers claim a section 3(m) credit based on the circumstances presented in the particular 
investigation. 
 

2. Voluntary Acceptance 
 
Employees must accept lodging voluntarily and without coercion in order for an employer to take 
advantage of section 3(m).  29 C.F.R. § 531.30; see also 552.100(b); Wage & Hour Opinion Letter 
WH 513 (Feb. 24, 1982).2  WHD will normally consider the lodging as voluntarily accepted by the 
employee when living at or near the site of the work is necessary to performing the job.  For 
example, this requirement is typically met when a live-in domestic service employee and the 
employer have an understanding that the employee will live on the premises as a condition of 
employment, or when an apartment complex provides a free apartment to the complex manager.  
See Wage & Hour Opinion Letter WH 513 (noting that “voluntary acceptance of a job can be 
construed as voluntary acceptance of the facilities only when the facilities are integral to 
performing the job (as with room and board for a live-in housekeeper and babysitter) and the 
employee understood this when accepting the job” (citing Lopez v. Rodriguez, 668 F.2d 1376 
(D.C. Cir. 1981))); see also Brock v. Carrion, Ltd., 332 F. Supp. 2d 1320, 1325 (E.D. Cal. 2004) 
(determining that lodging was accepted voluntarily where an apartment manager who lived on-site 
“does not actually assert that he was coerced” and had signed an employment agreement).3  In 
other circumstances, WHIs should look for an indication, such as a written agreement, that the 
employee voluntarily agreed to live in a residence provided by the employer. 

2 Several courts have rejected the WHD’s position, expressed in 29 C.F.R. § 531.30, that 
employees must voluntarily accept meals instead of cash wages for the employer to properly count 
toward its minimum wage obligation the reasonable cost or fair value of those meals.  See, e.g., 
Herman v. Collis Foods, Inc., 176 F.3d 912, 916-18 (6th Cir. 1999); Donovan v. Miller Properties, 
Inc., 711 F.2d 49, 50 (5th Cir. 1983); Davis Bros., Inc. v. Donovan, 700 F.2d 1368, 1369-72 
(11th Cir. 1983).  Accordingly, the WHD “no longer enforces the ‘voluntary’ provision” of 
29 C.F.R. § 531.30 “with respect to meals.”  FOH § 30c09(b) (“Therefore, where an employee is 
required to accept a meal provided by the employer as a condition of employment, [the WHD] will 
take no enforcement action, provided that the employer takes credit for no more than the actual 
cost incurred.”).  

3 This presumption of voluntariness can, of course, be overcome, such as in cases involving 
coercion.  See Lopez, 668 F.2d at 1380 (explaining that “even where an employee voluntarily and 
knowingly accepts a job which, by its nature, requires board and lodging in the employer’s home, 
an employer may impose ‘coercive’ conditions—that is, conditions so onerous and restrictive that 
the employee’s continued employment and acceptance of the board and lodging ceases to be 
voluntary”); Marshall v. Intraworld Commodities Corp., No. 79 C 918, 1980 WL 2097, at *4 
(E.D.N.Y. June 9, 1980) (rejecting an employer’s claim of section 3(m) credit because the 
employee, brought from outside the United States and made to work six or seven days a week at 
his employer’s home and office, “had no other place to live and no choice but to accept the food 
and facilities provided to him” and therefore the voluntary acceptance requirement was not met).  
Although such circumstances are not the norm, WHIs are advised to be attentive to any signs that 
the presumption of voluntariness is not applicable in a particular case. 
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3. Compliance with Federal, State, and Local Laws 

 
Employers may not include the cost of lodging as part of employees’ wages if the lodging is “in 
violation of any Federal, State, or local laws, ordinance or prohibition.”  29 C.F.R. § 531.31; 
see also FOH § 30c02(b).  For example, the WHD will not allow a section 3(m) credit if the 
lodging provided does not have or has been denied a required occupancy permit or is not zoned for 
residential use.  See FOH § 30c02(b).  Similarly, courts have disallowed an employer’s use of the 
section 3(m) credit in circumstances in which lodging was substandard or not compliant with law.  
See, e.g., Soler v. G & U, Inc., 768 F. Supp. 452, 465-66 (S.D.N.Y. 1991) (holding that an 
employer could not take advantage of section 3(m) because migrant farm workers’ camp was 
operated in violation of the relevant state permit due to overcrowding); Osias v. Marc, 
700 F. Supp. 842, 845 (D. Md. 1988) (“Because the Department of Labor’s investigative report 
found the housing to be seriously substandard, the employer may not credit the cost of furnishing 
the facilities against minimum wage obligations.”); Strong v. Williams, No. 78-124-Civ-TG, 
1980 WL 8134, at *4, 5 (M.D. Fla. April 22, 1980) (holding that an employer could not claim 
credit for housing provided to migrant farm workers when the employer was “not authorized to 
house migrant workers under 7 U.S.C. § 2044(a)(4),” the Federal Farm Labor Contractors 
Registration Act).   
 
WHIs should be aware of and look into any suggestions that employer-provided  lodging is 
substandard such that its condition violates law.   
 

4. Primary Beneficiary 
 
An employer may not include the cost of lodging in an employee’s wages unless the employee 
receives the primary benefit of the lodging.  See 29 C.F.R. § 531.3(d)(1); see also FOH § 30c01(c); 
Ramos-Barrientos v. Bland, 661 F.3d 587, 595-98 (11th Cir. 2011) (accepting as consistent with 
statutory and regulatory texts the Secretary’s position that lodging must primarily benefit the 
employee in order for a wage credit to be taken).  Lodging is ordinarily presumed to be for the 
primary benefit and convenience of the employee.  See FOH § 30c03(a)(2).4  But this presumption 
is rebutted in circumstances in which lodging is “of little benefit to employees,” such as “where an 
employer requires an employee to live on the employer’s premises to meet some need of the 

4 In contrast, the primary benefit requirement typically prohibits employers from claiming certain 
other types of expenses as part of wages pursuant to section 3(m).  Specifically, an employer’s 
business expenses, such as tools of the trade, other materials and services incidental to carrying on 
the employer’s business, utilities, taxes and insurance, business-related travel expenses, and 
uniforms required by the nature of the business, are primarily for the convenience of the employer.  
29 C.F.R. § 531.3(d); FOH § 30c04.  Furthermore, expenses imposed on the employer by law are 
for the primary benefit of the employer.  Wage & Hour Opinion Letter, 1997 WL 998029 (Aug. 
19, 1997) (explaining that “an employer may not take credit for facilities which the employer is 
required by law or regulation to provide”); see also Bland, 661 F.3d at 595-98 (accepting the 
Department’s position that the cost of housing provided to employees on H-2A visas was primarily 
for the benefit of the employer, and thus could not be credited as part of wages under section 3(m), 
because regulations required that employers provide housing free of charge to H-2A workers).  
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employer.”  Id; see also Soler v. G. & U., Inc., 833 F.2d 1104, 1110 (2d Cir. 1987) (explaining that 
“in appropriate circumstances, … the presumption [that housing facilities may be included in 
wages under section 3(m)] is subject to challenge and rebuttal under the Regulation’s balancing of 
benefits standard” and that if housing “is not a benefit running primarily to the employee, but 
rather a burden imposed upon the employee in furtherance of the employer’s business,” the 
housing may not be included in the employee’s wage).5   
In particular, an employer may not claim the section 3(m) credit if “the employer requires the 
employee to leave an existing home and live on the employer’s premises to be ‘on call’ to meet the 
needs of the employer.”  Wage & Hour Opinion Letter FLSA-1331 (Nov. 5, 1996); see also Soler, 
833 F.2d at 1110-11 (holding that, among other factors, where workers “were not required to live 
on the farms as a condition of employment” and “were not ‘on call,’” a determination that housing 
was for their benefit was not arbitrary and capricious).  
 
WHIs must consider the nature of the employment relationship and review the specific 
circumstances of each case to determine whether the lodging provided is primarily for the benefit 
of the employee.  In the case of live-in domestic service employees, the Department recognizes 
that such employees typically are not working all of the time that they are on the premises of their 
employer and, ordinarily, they may at times engage in normal private pursuits, such as sleeping, 
eating, watching television, or reading a book and may leave the premises if they choose.  
29 C.F.R. § 785.23; 29 C.F.R. § 552.102(a).  There are, however, scenarios in the home care 
context in which an employee lives with a recipient of home care services in order to provide 
assistance throughout the day and/or night.  Although the acuity level of the recipient of services 
does not determine whether the lodging is for the benefit of the employer or the employee, the 
employer’s demands on an employee’s time is relevant to a determination of who primarily 
benefits from the employee’s living at the residence.  In other words, whether the employer has 
provided a live-in domestic service employee with specific time periods during which the 
employee is completely relieved from duty and which are long enough to enable the employee to 
use the time effectively for her own purposes (i.e., has provided bona fide off-duty time) is one 
factor that may help determine who primarily benefits from the living arrangement and the lodging 
provided.  For example, if a college student moved into the extra bedroom in a home owned by an 
80-year-old man to provide him assistance with bathing and dressing for two hours in the mornings 
and preparing for sleep for one hour each night, but the student was otherwise free to spend her 
time as she pleased, those facts would weigh in favor of a finding that the lodging was primarily 
for the benefit of the employee.  Similarly, if a property management company provided a plumber 
with a reduced-rent apartment in one of its complexes in exchange for the plumber being available 

5 Lodging will also be considered for the primary benefit of the employer if “the employee must 
travel away from home to further the employer’s business.”  FOH § 30c03(a)(2).  For example, 
hotel or other expenses incurred when an employer requires an employee to travel with the 
employer (such as if a home health aide accompanies an individual with disabilities to a work 
conference across the country or a nanny accompanies her employer’s family on vacation to 
provide child care services) may not be included as part of wages under section 3(m).  Similarly, 
lodging would be considered to be for the primary benefit of the employer if an employee of a 
chain of retail stores incurs lodging expenses because she was required to travel to a store in 
another state in order to train new employees at that location.   
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two weekends per month for emergency calls, that factual scenario would weigh in favor of a 
finding that the lodging was provided primarily for the benefit of the employee. 
 
As explained, however, if the employer’s demands on an employee’s time are so great or constant 
that the employee is working or is “engaged to wait” while on the premises, particularly overnight 
in the domestic service context, these facts would likely support a finding that the lodging is 
primarily for the benefit of the employer.  Therefore, where an employee provides round-the-clock 
care, or if the employee’s sleep or off-duty time is regularly interrupted to perform work for the 
employer, the lodging typically will be deemed as primarily for the benefit of the employer.  In 
such circumstances, a section 3(m) credit for the lodging will not be permissible (recognizing, 
however, that circumstances can change over time and the credit may be available at a later date).  
These circumstances could arise, for example, in the case of a live-in nanny who tends to a baby 
throughout the night, a home health aide who serves an individual with a health condition that 
requires her to have constant assistance, including overnight, or a handyman who provides services 
to the apartment complex in which he resides who is constantly responding to emergency calls 
during his off-duty hours.   
 
Whether the employer has provided an employee with adequate lodging is another factor that may 
help determine who primarily benefits from the living arrangement and the lodging provided.  For 
example, if an employer provides an employee with private living quarters such as a separate 
bedroom that is furnished (with, for example, a bed, night table, and dresser) where the employee 
is able to leave her belongings and spend her off-duty time, this factor weighs in favor of a finding 
that the primary beneficiary of the lodging is the employee.  Similarly, if the employer provides the 
employee with access to a kitchen and a private bathroom, such facilities support a finding that the 
lodging is primarily for the benefit of the employee (although such facilities are not a prerequisite 
for taking the section 3(m) credit).  Such private quarters typically ensure that the employee is able 
to engage in normal private pursuits as she would in her own home.  Even when the employee is 
provided private living quarters, however, lodging will typically be deemed primarily for the 
employer’s benefit if the employee is “on-call” 24 hours a day or his or her sleep and off-duty time 
is regularly interrupted.  If an employee is only provided a cot or couch to sleep on in a living 
space shared with the employer, this fact would suggest that the employee is not provided adequate 
off-duty time or is unable to use such time as she chooses and therefore that the lodging is 
primarily for the benefit of the employer.   
 

5. Accurate Recordkeeping 
 
Records substantiating the cost of furnishing lodging.  Pursuant to the FLSA recordkeeping 
regulations, in order to take a wage credit under section 3(m), an employer must maintain accurate 
records of the costs incurred in furnishing lodging to the employee.  See 29 C.F.R. § 516.27(a); 
see also 29 C.F.R. § 552.100(d); Wage & Hour Opinion Letter, 1994 WL 1004832 (June 1, 1994); 
FOH § 30c05(a).  These records “shall include itemized accounts showing the nature and amount 
of any expenditures entering into the computation of the reasonable cost.”  29 C.F.R. 
§ 516.27(a)(1).  For example, records could include proof of mortgage or rental payments and 
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utility bills.  If an employer does not provide records to support its claim of a section 3(m) lodging 
credit, the employer has not met this prerequisite for including lodging costs in employees’ wages.6   
 
With respect to live-in domestic service employees only, an employer that does not provide such 
records may claim a certain amount—up to seven and one-half times the statutory minimum hourly 
wage for each week lodging is furnished, currently $54.38 (7.5 x $7.25)—toward wages rather 
than the reasonable cost or fair value of the housing provided.  29 C.F.R. § 552.100(d).   
Records regarding wage calculations.  The Department’s regulations require an employer to keep 
records showing section 3(m) additions to or deductions from wages if those additions or 
deductions affect the total cash wages owed.  See 29 C.F.R. § 516.27(b).  Specifically, if because 
of a section 3(m) credit, an employee receives less in cash wages than the minimum wage for each 
hour worked in the workweek, the employer “shall maintain records showing on a workweek basis 
those additions to or deductions from wages.”  Id.  An employer must also maintain such records if 
an employee is owed overtime in a workweek and the employer has taken a section 3(m) credit.  
Id. 
 
A number of courts have denied employers’ attempts to claim a section 3(m) credit in 
circumstances in which those employers have not maintained proper records of costs or wage 
calculations.  See, e.g., Caro-Galvan v. Curtis Richardson, Inc., 993 F.2d 1500, 1514 (11th Cir. 
1993) (reversing a district court’s dismissal of workers’ claims of minimum wage violations 
because deductions for the cost of housing and utilities are impermissible when employer has 
failed to comply with the recordkeeping provisions of the FLSA and thus cannot substantiate the 
alleged reasonable cost of the housing provided (citing Marshall v. DeBord, No. 77-106-C, 1978 
WL 1705 (E.D. Okla. July 27, 1978))); Donovan v. Williams Chem. Co., 682 F.2d 185, 189-90 (9th 
Cir. 1982) (reversing a district court’s allowance of a section 3(m) credit for housing because 
“[t]he employer has the obligation, under the regulations, to keep records concerning costs” and 
that burden does not shift in the absence of evidence of the cost of the housing (citing Donovan v. 
New Floridian Hotel, Inc., 676 F.2d 468 (11th Cir. 1982))); Chao v. Min Fang Yang, No. 05–2563, 
2007 WL 7209596, at *6 (W.D. Tenn. Aug. 13, 2007) (prohibiting employer from taking a section 
3(m) credit where the employer “failed to make or keep records as required by 29 C.F.R. § 516.27 
with respect to the cost of providing meals and lodging, or the requirement of maintaining records 
of any deductions claimed on a weekly basis”); Carrion, LTD., 332 F. Supp. 2d at 1326-27 
(holding that an employer could not use section 3(m) to offset backwages owed for FLSA 
violations because the employer failed to produce documentation demonstrating the cost of 
providing employee with lodging, and explaining that an agreement to charge employees a certain 
amount of rent did not satisfy this requirement). 
 

B. Collective Bargaining Agreements 
 
An employer may not include in an employee’s wage the cost of lodging “to the extent it is 
excluded therefrom under the terms of a bona fide collective bargaining agreement [(CBA)] 

6 An exception applies in circumstances in which the amount of any possible section 3(m) credit is 
not relevant: if in any workweek an employee whose employer furnishes lodging to her receives at 
least the minimum wage in cash and is not owed any overtime compensation, her employer is not 
required to keep records of the value of the lodging as to that workweek.  29 C.F.R. § 516.27(c). 
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applicable to the particular employee.”  29 C.F.R. § 531.6(a); see also 29 U.S.C. § 203(m); 
FOH § 30c01(b).  The determination of whether a CBA contains an exclusion of the cost of 
lodging that would otherwise qualify for a section 3(m) credit “will be based upon the written 
provisions” of the CBA.  FOH § 30c01(b).   
 
In the course of an investigation, the WHI should determine whether the employee is a member of 
a union or subject to a CBA.  For example, some live-in home care workers are parties to CBAs 
with the State administering the Medicaid-funded program through which they are employed.  If 
so, the WHI should obtain a copy of the CBA to determine whether it prohibits the employer from 
claiming a section 3(m) lodging credit. 
 

C. Application of a Section 3(m) Credit 
 
If an employer satisfies the five requirements for claiming the section 3(m) credit and the value of 
the facilities furnished is not excluded from wages pursuant to a CBA, the amount claimed must 
comply with statutory and regulatory guidelines, and the employee’s wages must be properly 
calculated.  
 

1. Reasonable Cost or Fair Value  
 
The section 3(m) credit may not exceed the “reasonable cost” or “fair value” of the facilities 
furnished, whichever is less.  29 U.S.C. § 203(m); FOH § 30c01(a).  
 
Reasonable cost.  In this context, “reasonable cost” is “not more than the actual cost to the 
employer of the board, lodging, or other facilities customarily furnished by him to his employees.”  
29 C.F.R. § 531.3(a); see also FOH § 30c05(a).  In other words, “reasonable cost” “does not 
include a profit to the employer or to any affiliated person.”  29 C.F.R. § 531.3(b).7  The actual 
cost to an employer of providing lodging to such a worker could be, for example, a portion of the 
monthly mortgage or rental payment as well as utility payments.  See, e.g., FOH § 30c06(d)(2) 
(“When the employer leases a property from another person, the amount of rent paid by the 
employer to the other person is considered part of the ‘reasonable cost’ provided that the rent 
charged provides no profit for the employer, directly or indirectly.”).8   
 
The source of the funds the employer uses to provide the property is not relevant.  The actual cost 
an employer pays may include money from the employer’s savings or income and/or other funds 
provided to the employer, such as public assistance provided to certain individuals who employs 
home care workers.  For purposes of calculating a section 3(m) credit, it is significant only that an 

7 Whether an individual is an “affiliated person” depends upon the facts of the situation, although 
“[a] spouse, child, parent, or other close relative of the employer,” “a partner, office, or employee 
in the employer company or firm,” “a parent, subsidiary, or otherwise closely connected 
corporation” or “an agent of the employer” who furnishes lodging will be deemed an “affliated 
person.”  29 C.F.R. § 531.33(b). 

8 In the domestic service context, if a person receiving services owns the home in which he and his 
employee live and therefore makes no mortgage or rental payment, the section 3(m) credit could be 
for the cost of paying property taxes, utilities, and other necessary costs of maintaining the home. 
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employer, rather than the employee or another party that is not an employer, pays for the housing, 
not how the employer obtained the funds for such payments. 
 
The portion of the cost of the residence in which an employee lives that may be counted as part of 
wages must be a reasonable approximation of the worker’s share of the housing.  
See FOH § 30c06(d)(3) (explaining that the cost of lodging is to be divided among the employees 
living in a particular facility based on the amount of space provided to each employee).  There is 
no formula for determining the appropriate fraction of the mortgage, rental, or other costs of the 
lodging that applies to a particular employee; instead, the employer or WHI must take into account 
the specific circumstances.  For example, in a large house in which a family of five and a home 
care worker reside, the amount might most appropriately be determined based on the ratio of the 
square footage of the employee’s bedroom to the square footage of the entire house.  On the other 
hand, in an apartment shared by a recipient of home care services and a paid roommate, where the 
two individuals have equal use of the kitchen and common living spaces, the appropriate amount 
of a section 3(m) credit might be half of the rental cost of the unit.  Similarly, if three agricultural 
workers are sharing a small cottage provided by the employer, then the appropriate amount of a 
section 3(m) credit that could properly be counted toward each employee’s wages would likely 
only be one-third of the cost of the cottage. 
 
Additionally, reasonable cost is to be calculated on a workweek-by-workweek basis so it can be 
added to cash wages for purposes of assessing whether the employer’s minimum wage obligation 
has been met and determining the regular rate of pay upon which any overtime compensation due 
must be calculated, as described below.  See FOH § 30c06(d)(3) (explaining that it is necessary to 
determine the “weekly reasonable cost”).  The weekly reasonable cost can be calculated based on a 
monthly mortgage or rental amount by multiplying the monthly amount by 12 and dividing by 52.  
As to costs that vary over time, such as utility bills, a WHI should consider the specific costs for 
the time period covered in an investigation, based on the employer’s records, although the WHI 
may in his or her discretion use (or accept an employer’s use of) average amounts, if the 
approximation is reasonable. 
 
The employer bears the burden of establishing, with records, the reasonable cost of lodging.  
29 C.F.R. § 516.27; FOH § 30c05(a).  Records of mortgage payments, a rental agreement and 
records of rent checks, or utility bills, for example, suffice as bases for actual cost calculations.  In 
addition, records regarding sources of public assistance to the employer used to pay for housing, 
such as records regarding Housing Choice Vouchers, may be among the records used to fulfill this 
requirement.  As noted above, an employer of a live-in domestic service employee that does not 
provide records is subject to an exception to this general rule: the employer may claim up to seven 
and one-half times the statutory minimum hourly wage, currently $7.25, for each week lodging is 
furnished toward wages.  29 C.F.R. § 552.100(d).  In other words, in the absence of records, the 
employer may credit for lodging no more than $54.38 (7.5 x $7.25) per week to the wages if the 
employee is a live-in domestic service employee. 
 
Fair value.  Section 3(m) of the FLSA gives the Secretary authority to determine the “fair value” 
of lodging for purposes of an employer’s claiming the section 3(m) credit.  29 C.F.R. § 531.2(a); 
FOH § 30c01(a).  If the actual cost to the employer exceeds the rental value of the lodging, 
29 C.F.R. § 531.3(c); FOH § 30c06(c), or the employer otherwise establishes a “reasonable cost” 
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that “appears to be excessive in relation to the facilities furnished,” FOH § 30c01(a), the employer 
may only count the lower fair value of the lodging toward wages.   
 
As with assessments of reasonable cost, there is no specific formula for determining fair value.  
WHIs may approximate the fair value of lodging by considering average rental prices in the area 
for similar homes.  Investigators may estimate these amounts by, for example, using fair market 
rent data for a particular locality as published by the U.S. Department of Housing and Urban 
Development, available at http://www.huduser.org/portal/datasets/fmr.html, searching for 
comparable rental units online, or requesting information from local real estate brokers or other 
experts.  Investigators may also consider the reasonable cost of lodging claimed by similarly 
situated employers if such information is available.   
Because an employer may not profit from the section 3(m) credit, an employer may only use the 
fair value of housing as the amount credited toward wages if that amount is equal to or lower than 
the amount the employer actually pays for the housing.   
 

2. Wage Calculations 
 
To calculate an hourly rate including the section 3(m) credit, the value of the lodging is added to 
cash wages (excluding overtime compensation) and divided by the hours worked in a given week.  
The credit goes toward the employer’s minimum wage obligation and therefore is included in the 
determination of the employee’s regular rate of pay for purposes of calculating any overtime 
compensation due.  See 29 C.F.R. § 531.37(b) (“Where deductions are made from the stipulated 
wage of an employee, the regular rate of pay is arrived at on the basis of the stipulated wage before 
any deductions have been made.  Where board, lodging, or other facilities are customarily 
furnished as additions to a cash wage, the reasonable cost of the facilities to the employer must be 
considered as part of the employee’s regular rate of pay.”); 29 C.F.R. § 778.116 (“Where … an 
employer furnishes lodging to his employees in addition to cash wages the reasonable cost or the 
fair value of the lodging (per week) must be added to the cash wages before the regular rate is 
determined.”); FOH § 30c01(c) (“[T]he reasonable cost to the employer of furnishing board, 
lodging, or other facilities (or the fair value thereof) must be included in the employee’s [regular 
rate] of pay for the purposes of computing [overtime] pay.”).   
 
An employer’s claiming the section 3(m) credit only in overtime weeks, or in a greater amount in 
overtime weeks, is cause for suspicion.  29 C.F.R. § 531.37.  An employer may not use the section 
3(m) credit for the purpose of evading the overtime compensation requirement.  Id. 
 
For example, assume a live-in domestic service employee receives $6 per hour as well as room and 
board, for which the reasonable cost is $100 per week.  If the employee works 30 hours in a 
workweek, the $180 ($6 x 30) cash wages is added to the $100 in section 3(m) credit for a total of 
$280 received in the week, which amounts to a regular rate of $9.33 ($280 / 30) per hour.  
Assuming the room and board credit is properly taken, this payment structure complies with the 
federal minimum wage requirement (that an employer pay at least $7.25 per hour).9  

9 This example also appears in Administrator’s Interpretation No. 2014-1, available at 
http://www.dol.gov/whd/opinion/adminIntrprtn/FLSA/2014/FLSAAI2014_1.pdf, which addresses 
the application of the FLSA to shared living arrangements for the provision of home care services. 
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If during the following week, the same live-in domestic service employee worked for 50 hours, the 
employer’s minimum wage obligation would still be met, but the employee, if not exempt from the 
overtime requirement,10 would be due overtime compensation of one and a half times her regular 
rate of pay for each hour worked over 40.  Specifically, she would receive $300 ($6 x 50) in cash 
wages plus $100 in section 3(m) credit for a total of $400, which amounts to a regular rate of $8 
($400 / 50) per hour.  Her third party employer would then owe her an additional $40 ($8 x .5 x 10) 
in overtime compensation. 
 
The section 3(m) credit may also be the sole payment an employee receives, provided it is 
sufficient to cover the employer’s minimum wage obligation.  See 29 C.F.R. § 531.36(a) 
(“Deductions for board, lodging, or other facilities may be made in nonovertime workweeks even 
if they reduce the cash wage below the minimum wage.”).  For example, a maintenance supervisor 
at an apartment complex who works for 12 hours per week could be compensated entirely by not 
being charged rent.  If the reasonable cost of his lodging is $500 per month (or $115.38 per week, 
calculated by multiplying $500 by 12 months and dividing by 52 weeks), and the employer has 
complied with the section 3(m) requirements described above, this arrangement complies with the 
FLSA because the employee receives a regular rate of $9.62 per hour ($115.38 / 12). 
 
Furthermore, section 3(m) applies to lodging furnished by the employer as compensation to an 
employee regardless of whether the employer calculates charges for such lodging as additions to or 
deductions from wages.  29 C.F.R. § 531.29.  In other words, it is not relevant for purposes of 
calculating an employee’s wages whether the employee has received housing free of charge 
(additions to cash wages) or has paid rent as a deduction from a paycheck or otherwise (deductions 
from wages).11 
 

3. Joint Employment 
 
As a general matter, under the FLSA any worker may be jointly employed by more than one 
employer.  29 C.F.R. § 791.2(a); see also Baystate Alternative Staffing, Inc. v. Herman, 163 F.3d 
668, 675 (1st Cir. 1998) (“The FLSA contemplates several simultaneous employers, each 
responsible for compliance with the Act.”).  If it is determined, after applying the fact-specific 
economic realities test, that joint employment exists, then both or all employers will be jointly and 
severally liable for compliance with the FLSA.  29 C.F.R. § 791.2(a).  In such circumstances, all 
employers may take credit toward their joint wage obligation for housing costs paid by any of 
them.  See id. (“[A]ll joint employers are responsible, both individually and jointly, for compliance 
with all of the applicable provisions of the act, including the overtime provisions, with respect to 

10 If a live-in domestic service employee is solely employed by the recipient of services (or that 
person’s family or household member), no overtime compensation is due because the sole 
employer may claim the live-in domestic service employee exemption from the Act’s overtime 
requirements.  29 U.S.C. § 213(b)(21); 29 C.F.R. § 552.102, .109(c).   

11 When an employee is reimbursed for expenses incurred on behalf of his or her employer, 
however, such payments are not considered to be compensation for hours worked.  Such payments 
therefore do not count toward wages under section 3(m) (and are excluded from the regular rate for 
purposes of overtime calculations). 
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the entire employment for the particular workweek.  In discharging the joint obligation each 
employer may, of course, take credit toward minimum wage and overtime requirements for all 
payments made to the employee by the other joint employer or employers.”).  For example, a farm 
owner and a farm labor contractor may jointly employ agricultural workers who receive housing as 
part of their employment arrangement; in such circumstances, regardless of which employer pays 
for the housing, provided all of the requirements described above are met, the reasonable cost or 
fair value of the housing may be credited toward the employers’ joint FLSA wage obligations.   
 
Joint employment is prevalent in the home care industry; a recipient of home care services 
(consumer) and a private home care agency, or a consumer and a public entity administering a 
Medicaid-funded home care program, might jointly employ a home care worker.12  It is not 
uncommon for a consumer and home care agency to jointly employ a live-in domestic service 
employee, and for the employee to receive cash wages from the agency and housing from the 
consumer (such as if the home care agency pays a set amount per hour of work to that employee 
and the consumer pays rent on an apartment in which the employee and consumer reside).  In such 
circumstances, the amount properly claimed as a section 3(m) credit and the cash wages are 
combined, as described above, to determine the total wages received for purposes of determining 
whether the employee has been paid in compliance with the FLSA and calculating any overtime 
compensation due.13 
 
Conclusion 
 
If an employer claims a section 3(m) credit for lodging provided to an employee, the WHI must 
conduct a detailed analysis that includes interviews and a review of all necessary records to 
determine if the requirements described above are met and if so, the appropriate amount of the 
credit.   
 
Please contact Derrick Witherspoon, Chief, Branch of FLSA/Child Labor at (202) 693-0715 with 
any questions. 
 

12 Administrator’s Interpretation No. 2014-2, available at 
http://www.dol.gov/WHD/opinion/adminIntrprtn/FLSA/2014/FLSAAI2014_2.pdf, addresses joint 
employment by public entities of home care workers employed through consumer-directed 
programs, a home care services delivery model funded by Medicaid.   

13 In circumstances involving a live-in domestic service employee, joint employers can have 
different wage obligations, because those receiving home care services and their families or 
households may take advantage of the live-in domestic service employee exemption from the 
FLSA’s overtime compensation requirement, but any third party employer may not.  
See 29 C.F.R. § 552.109(c).  Nevertheless, any contribution toward wages the consumer (or the 
consumer’s family or household) has made, including by paying for lodging provided to the 
employee, may be counted toward the third party employer’s wage obligation. 
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