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SUMMARY: In this final rule, the Department of Labor (Department or DOL) updates
regulations issued under the Davis-Bacon and Related Acts. As the first comprehensive
regulatory review in nearly 40 years, revisions to these regulations will promote compliance,
provide appropriate and updated guidance, and enhance their usefulness in the modern economy.
DATES: Effective date: This final rule is effective on [INSERT DATE 60 DAYS AFTER
PUBLICATION IN THE FEDERAL REGISTER].

Applicability date: The provisions of this final rule regarding wage determination methodology
and related part 1 provisions prescribing the content of wage determinations may be applied only
to wage determination revisions completed by the Department on or after [INSERT DATE 60
DAYS AFTER PUBLICATION IN THE FEDERAL REGISTER]. Except with regard to

§ 1.6(c)(2)(iii), the provisions of this final rule are applicable only to contracts entered into after
[INSERT DATE 60 DAYS AFTER PUBLICATION IN THE FEDERAL REGISTER].
Contracting agencies must apply the terms of § 1.6(c)(2)(iii) to existing contracts of the types
addressed in that regulatory provision, without regard to the date a contract was entered into, if
practicable and consistent with applicable law. For additional information, see the discussion of

Applicability Date in section III.C. below.



FOR FURTHER INFORMATION CONTACT: Amy DeBisschop, Director, Division of
Regulations, Legislation, and Interpretation, Wage and Hour Division, U.S. Department of
Labor, Room S-3502, 200 Constitution Avenue, NW, Washington, DC 20210; telephone: (202)
693-0406 (this is not a toll-free number). Alternative formats are available upon request by
calling 1-866-487-9243. If you are deaf, hard of hearing, or have a speech disability, please dial
7-1-1 to access telecommunications relay services.

Questions of interpretation or enforcement of the agency’s existing regulations may be
directed to the nearest WHD district office. Locate the nearest office by calling the WHD’s toll-
free help line at (866) 4US-WAGE ((866) 487-9243) between 8 a.m. and 5 p.m. in your local
time zone, or log onto WHD’s website at Attps://www.dol.gov/agencies/whd/contact/local-offices
for a nationwide listing of WHD district and area offices.

SUPPLEMENTARY INFORMATION:
I. Executive Summary

In order to provide greater clarity and enhance their usefulness in the modern economy,
on March 18, 2022, the Department published a notice of proposed rulemaking (NPRM), 87 FR
15698, proposing to update and modernize the regulations at 29 CFR parts 1, 3, and 5, which
implement the Davis-Bacon Act and the Davis-Bacon Related Acts (collectively, the DBRA).
The Davis-Bacon Act (DBA or Act), enacted in 1931, requires the payment of locally prevailing
wages and fringe benefits on Federal contracts for construction. See 40 U.S.C. sec. 3142. The
DBA applies to workers on contracts entered into by Federal agencies and the District of
Columbia that are in excess of $2,000 and for the construction, alteration, or repair of public
buildings or public works. Congress subsequently incorporated DBA prevailing wage

requirements into numerous statutes (referred to as “Related Acts”) under which Federal



agencies assist construction projects through grants, loans, loan guarantees, insurance, and other
methods.

The Supreme Court has described the DBA as “a minimum wage law designed for the
benefit of construction workers.” United States v. Binghamton Constr. Co., 347 U.S. 171, 178
(1954). The Act’s purpose is “to protect local wage standards by preventing contractors from
basing their bids on wages lower than those prevailing in the area.” Univs. Research Ass’n, Inc.
v. Coutu, 450 U.S. 754, 773 (1981) (quoting H. Comm. on Educ. & Lab., Legislative History of
the Davis-Bacon Act, 87th Cong., 2d Sess., 1 (Comm. Print 1962)). By requiring the payment of
minimum prevailing wages, Congress sought to “ensure that Government construction and
federally assisted construction would not be conducted at the expense of depressing local wage
standards.” Determination of Wage Rates Under the Davis-Bacon & Serv. Cont. Acts, 5 Op.
O.L.C. 174, 176 (1981) (citation and internal quotation marks omitted).!

Congress has delegated authority to the Department to issue prevailing wage
determinations and prescribe rules and regulations for contractors and subcontractors on DBA-
covered construction projects.? See 40 U.S.C. secs. 3142, 3145. It has also directed the
Department, through Reorganization Plan No. 14 of 1950, to “prescribe appropriate standards,
regulations and procedures” to be observed by Federal agencies responsible for the
administration of the Davis-Bacon and Related Acts. 15 FR 3173, 3176 effective May 24, 1950,

reprinted as amended in 5 U.S.C. app. 1 and in 64 Stat. 1267. These regulations, which have

! Available at: https://www.justice.gov/sites/default/files/olc/opinions/1981/06/31/op-olc-v005-
p0174_0.pdf.

2 The DBA and the Related Acts apply to both prime contracts and subcontracts of any tier
thereunder. In this final rule, as in the regulations themselves, where the terms “contracts” or
“contractors” are used, they are intended to include reference to subcontracts and subcontractors
of any tier.



been updated and revised periodically over time, are primarily located in parts 1, 3, and 5 of title
29 of the Code of Federal Regulations.

The Department last engaged in a comprehensive revision of the regulations governing
the DBA and the Related Acts in a 1981-1982 rulemaking.® Since that time, Congress has
expanded the reach of the Davis-Bacon” labor standards’ significantly, adding numerous Related
Act statutes to which these regulations apply. The Davis-Bacon Act and now more than 70 active
Related Acts® collectively apply to an estimated $217 billion in Federal and federally assisted
construction spending per year and provide minimum wage rates for an estimated 1.2 million
U.S. construction workers.” The Department expects these numbers to continue to grow as
Federal and State governments seek to address the significant infrastructure needs of the country,
including, in particular, the energy and transportation infrastructure necessary to mitigate climate
change.®

In addition to the expansion of the prevailing wage rate requirements of the DBA and the

Related Acts, the Federal contracting system itself has undergone significant changes since the

3 See 46 FR 41444 (1981 NPRM); 47 FR 23644 (1982 final rule); 48 FR 19532 (1983 revised
final rule).

* The term “Davis-Bacon” is used in this final rule as a shorthand reference for the Davis-Bacon
and Related Acts.

3 In this final rule, the term “Davis-Bacon labor standards” means, as defined in § 5.2 of the final
rule, “the requirements of the Davis-Bacon Act, the Contract Work Hours and Safety Standards
Act (other than those relating to safety and health), the Copeland Act, and the prevailing wage
provisions of the other statutes referenced in § 5.1, and the regulations in parts 1 and 3 of this
subtitle and this part.”

® The Department maintains a list of the Related Acts at
https://www.dol.gov/agencies/whd/government-contracts/.

7 These estimates are discussed below in section V (Executive Order 12866, Regulatory Planning
and Review et al.).

8 See Executive Order 14008, “Tackling the Climate Crisis at Home and Abroad,” section 206
(Jan. 27, 2021), available at: https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/27/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/.



1981-1982 rulemaking. Federal agencies have dramatically increased spending through
interagency Federal schedules such as the Multiple Award Schedule (MAS). Contractors have
increased their use of single-purpose entities, such as joint ventures and teaming agreements, in
construction contracts with Federal, State and local governments. Federal procurement
regulations have been overhauled and consolidated in the Federal Acquisition Regulation (FAR),
which contains a subpart on the Davis-Bacon Act and related contract clauses. See 48 CFR
22.400 et seq. Court and agency administrative decisions have developed and clarified myriad
aspects of the laws governing Federal procurement.

During the past 40 years, the Department’s DBRA program also has continued to evolve.
Where the program initially was focused on individual project-specific wage determinations,
contracting agencies now incorporate the Department’s general wage determinations for the
construction type in the locality in which the construction project is to occur. The program also
now uniformly uses wage surveys to develop general wage determinations, eliminating an earlier
practice of developing wage determinations based solely on other evidence about the general
level of unionization in the targeted area. In a 2006 decision, the Department’s Administrative
Review Board (ARB) identified several survey-related wage determination procedures as
inconsistent with the 1982 final rule. See Mistick Constr., ARB No. 04-051, 2006 WL 861357, at
*5-7 (Mar. 31, 2006).° As a consequence of these developments, the use of averages of wage
rates from survey responses has increasingly become the methodology used to issue new wage
determinations—notwithstanding the Department’s long-held interpretation that the DBA allows

the use of such averages only as a methodology of last resort.

? Decisions of the ARB from 1996 to the present are available on the Department’s website at
https://www.dol.gov/agencies/arb/decisions.



The Department has also received significant feedback from stakeholders and others
since the last comprehensive rulemaking. In a 2011 report, the Government Accountability
Office (GAO) reviewed the Department’s wage survey and wage determination process and
found that the Department was often behind schedule in completing wage surveys, leading to a
backlog of wage determinations and the use of out-of-date wage determinations in some areas. '°
The report also identified dissatisfaction among regulated parties regarding the rigidity of the
Department’s county-based system for identifying prevailing rates,'! and missing wage rates
requiring an overuse of “conformances” for wage rates for specific job classifications.!? A 2019
report from the Department’s Office of the Inspector General (OIG) made similar findings
regarding out-of-date wage determinations. '?

Ensuring that construction workers are paid the wages required under the DBRA also
requires effective enforcement in addition to an efficient wage determination process. In the last
decade, enforcement efforts at the Department have resulted in the recovery of more than $229

million in back wages for over 76,000 workers.'* But the Department has also encountered

significant enforcement challenges. Among the most critical of these is the omission of DBRA

19 See Gov’t Accountability Office, GAO-11-152, “Davis-Bacon Act: Methodological Changes
Needed to Improve Wage Survey” (2011) (2011 GAO Report), at 12—19, available at:
hitps://www.gao.gov/assets/gao-11-152.pdf.

1 1d. at 23-24.

12 1d. at 32-33.

13 See Department of Labor, Office of the Inspector General, “Better Strategies Are Needed to
Improve the Timeliness and Accuracy of Davis-Bacon Act Prevailing Wage Rates” (2019) (2019
OIG Report), at 10, available at: https.//www.oversight.gov/sites/default/files/oig-reports/04-19-
001--Davis%Z20Bacon.pdf.

4 The listed figures have been corrected from the NPRM. The updated figures reflect the sum of
the annual enforcement statistics from 2010 — 2019 in Gov’t Accountability Office, GAO-21-13,
“Fair Labor Standards Act: Tracking Additional Complaint Data Could Improve DOL’s
Enforcement” (2020) (2020 GAO Report), at 39, available at: Attps://www.gao.gov/assets/gao-
21-13.pdf.
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contract clauses from contracts that are clearly covered by the DBRA. In one recent case, a
contracting agency agreed with the Department that a blanket purchase agreement (BPA) it had
entered into with a contractor had mistakenly omitted the Davis-Bacon clauses and wage
determination, but the omission still resulted in an 8-year delay before the workers were paid the
wages they were owed.

Through this rulemaking, the Department seeks to address a number of these outstanding
challenges in the program while also providing greater clarity in the DBRA regulations and
enhancing their usefulness in the modern economy. In the NPRM, the Department proposed to
update and modernize the regulations implementing the DBRA at 29 CFR parts 1, 3, and 5. In
some of these proposed revisions, the Department had determined that changes it made in the
1981-1982 rulemaking were mistaken or ultimately resulted in outcomes that are increasingly in
tension with the DBA statute itself. In others, the Department sought to expand further on
procedures that were introduced in that last major revision, or to propose new procedures that
will increase efficiency of administration of the DBRA and enhance protections for covered
construction workers. The Department invited comments on these proposed updates and received
40,938 timely comments after a 60-day comment period.

The comments were from a broad array of constituencies, including contractors, unions,
employer and industry associations, worker advocacy groups, non-profit organizations, social
scientists, law firms, think tanks, Members of Congress, a state attorney general, a state
department of labor, and other interested members of the public. All timely received comments
may be viewed on the regulations.gov website, docket ID WHD-2022-0001. Some of the
comments the Department received were general statements of support or opposition, and the

Department also received approximately 40,200 “campaign” comments sent in response to



organized initiatives. Commenters expressed a wide variety of views on the merits of particular
aspects of the Department’s proposal; however, most commenters favored some, if not all, of the
changes proposed in the NPRM. The Department has considered the timely submitted comments
addressing the proposed changes.

The Department also received a number of comments that are beyond the scope of this
rulemaking. These included requests that would require Congress to amend statutory language in
the DBRA. For example, many commenters suggested a change to the $2,000 threshold for DBA
and certain Related Acts to apply. Others suggested eliminating or changing the weekly certified
payroll requirement that is expressly required by 40 U.S.C. sec 3145.

Other comments beyond the scope of the rulemaking included those that suggested
significant new regulatory provisions or changes that were not proposed in the NPRM. Among
these, for example, the Iron Workers International Union suggested the codification of the
requirement to thoroughly investigate “area practice” issues that arise during the wage survey
process. See Fry Bros. Corp., WAB No. 76-06, 1977 WL 24823, at *6 (June 14, 1977), aff’d sub
nom. Fry Bros. Corp. v. Dep’t of Hous. & Urb. Dev., 614 F.2d 732, 732-33 (10th Cir. 1980).
The Iron Workers also suggested creation of a new administrative process for issuing “right to
sue” notices to workers to pursue rights of action authorized by 40 U.S.C. sec 3144(a)(2). As
noted in the comment, such an initiative would be better proposed in a separate and subsequent
notice-and-comment rulemaking.

The Department reviewed the comments submitted in particular for assertions by
interested parties of their reliance on the existing regulations in a way that would be adversely
affected by the proposed rule. Although many comments stated that the current regulations had

been in place for many years, few specified that parties had relied on the regulations so as to



raise questions about the fairness or reasonableness of amending them in the current rulemaking.
Nonetheless, the Department considered whether the rule as a whole, as well as its individual
proposed provisions, could plausibly implicate significant and legitimate reliance interests, and
the Department has concluded that the proposed amendments to the regulations do not raise
reliance interests that would outweigh the agency objectives discussed throughout this preamble.
The Department did not identify significant reliance interests among contractors or others
in the existing part 1 regulations. The part 1 regulations involve the Department’s methodology
for determining the prevailing wage rates that are required on covered contracts. Some of the
changes the Department proposed to this part may lead to higher required wage rates in places
and lower wage rates in others, and the new periodic adjustments of certain non-collectively
bargained wage rates will result in a smoother increase in such wage rates over time instead of
longer periods of the same wage rates for an area followed by steeper increases after the
publication of new survey rates. Similarly, the new language clarifying the procedure for
incorporating prevailing wage rates into multiple award schedules and other similar contracts
may result in more frequent updates to prevailing wage rates on such contracts when options are
executed. These types of changes, however, should not be significantly different in their effect
on contractors than the fluctuations in prevailing wage rates that already occur between wage
surveys as a result of changes in local economies and shifts in regional labor markets. Even if the
part 1 changes were to have significant effects on prevailing wage rates in certain local areas,
any reliance interests of local contractors, governmental agencies, or workers on prior prevailing
wage rates would be limited, given that the changes to the wage determination processes
generally will not affect current contracts—which will continue to be governed by the wage

determinations incorporated at the time of their award, with limited exceptions. Most of the



revisions to part 1 will only apply to wage surveys that are finalized after the rule becomes
effective, and thus they will generally apply only to contracts awarded after such new wage
determinations are issued.'> Contractors will therefore be able to factor any new wage rates into
their bids on future contracts.

Many of the amendments to part 5 of the regulations are regulatory changes that codify
the Department’s current practices and interpretations of existing regulations. As a result, such
changes do not, in practical terms, impose new obligations on contractors or contracting
agencies. Other changes, such as the new anti-retaliation provision, provide new remedies to
address conduct that already may subject contractors to potential debarment. Any reliance
interest in the ability to carry out such conduct with lesser potential consequences is particularly
weak. Regardless, these new amendments to part 5 will generally only apply to contracts that are
awarded after the effective date of this final rule. Contractors entering into new contracts issued
after the rule is published and becomes applicable will have notice of the regulatory changes and
will be able to take the changes into consideration as they analyze internal controls and develop

their bids or negotiate contract pricing.

15 As explained in § 1.6(c), whenever a new wage determination is issued (either after the
completion of a new wage survey or through the new periodic adjustment mechanism), that
revision as a general matter does not and will not apply to contracts which have already been
awarded, with three exceptions. These exceptions are explained in § 1.6(c)(2)(iii), and they
include where a contract or order is changed to include substantial covered work that was not
within the original scope of work, where an option is exercised, and also certain ongoing
contracts that are not for specific construction, for which new wage determinations must be
incorporated on an annual basis under § 1.6(c)(2)(iii)(B) of the final rule. The final rule instructs
contracting agencies to apply the terms of § 1.6(c)(2)(iii) to all existing contracts, without regard
to the date of contract award, if practicable and consistent with applicable law. The Department
does not anticipate that the application of the amended wage determination methodologies in
these situations will result in unfair harm to reliance interests in a manner sufficient to outweigh
the benefits of the final rule implementation as planned. See also section III.C. (“Applicability
Date”) below.

10



ABC argued that the Department’s denial of requests to extend the public comment
period beyond the 60 days provided was arbitrary and capricious, and other commenters
expressed disappointment that the comment period had not been extended. As explained in the
Department’s public response to the extension requests in regulations.gov, the Department
concluded that the 60-day period provided the public with a meaningful opportunity to comment
on the proposed rule. The Davis-Bacon and Related Acts’ applicability is limited to Federal and
federally assisted construction projects, and therefore applies to a defined group of stakeholders.
Additionally, various elements of the proposed and final rules codify or clarify longstanding
policies, practices, and interpretations. As a result, stakeholders were familiar with many of the
issues addressed in the NPRM. The public had additional time to review the NPRM, which was
available on the Department’s website on March 11, 2022, seven days in advance of its
publication in the Federal Register. The comprehensive nature and substance of the comments
received—both in favor of and opposing the proposed rule—support the Department’s view that
the 60-day period was appropriate and sufficient. Finally, the Department and the Office of
Management and Budget have participated in several meetings pursuant to E.O. 12866 at which
stakeholders have had opportunities to elaborate on their public comments.

Finally, some commenters raised concerns about the administrative or paperwork burdens
contractors might face while adjusting to, and under, the Department's final rule. The
Department considered such concerns in its economic analyses and concluded that the paperwork
burdens associated with the rule are limited and are outweighed by the benefits of the regulation.

Having considered all of the comments, the Department has decided to adopt the

NPRM’s proposed changes with some modifications. Significant issues raised in the comments
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are discussed in more detail below in section III (“Final Regulatory Revisions”), along with the
Department’s responses to those comments.

This final rule includes several elements targeted at increasing the amount of information
available for wage determinations and speeding up the determination process. In particular, the
final rule amends § 1.3 of the regulations by outlining a new methodology to expressly give the
Wage and Hour Division (WHD) Administrator authority and discretion to adopt State or local
wage determinations as the Davis-Bacon prevailing wage where certain specified criteria are
satisfied. Such a change will help improve the currentness and accuracy of wage determinations,
as many States and localities conduct surveys more frequently than the Department and have
relationships with stakeholders that may facilitate the process and foster more widespread
participation. This revision will also increase efficiency and reduce confusion for the regulated
community where projects are covered by both DBRA and local or State prevailing wage laws
and contractors are already familiar with complying with the local or State prevailing wage
requirement.

The Department also amends the definition of “prevailing wage” in § 1.2, and in § 1.7,
the scope of data considered to identify the prevailing wage in a given area. To address the
overuse of weighted average rates, the Department returns to the definition of “prevailing wage”
in § 1.2 that it used from 1935 to 1983.'® Currently, a wage rate may be identified as prevailing
in the area only if it is paid to a majority of workers in a classification on the wage survey;
otherwise, a weighted average is used. The Department returns instead to the “three-step”
method that was in effect before 1983. Under that method (also known as the 30-percent rule), in

the absence of a wage rate paid to a majority of workers in a particular classification, a wage rate

16 The 1981-1982 rulemaking went into effect on Apr. 29, 1983. 48 FR 19532.
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will be considered prevailing if it is paid to at least 30 percent of such workers. The Department
also returns to a prior policy on another change made during the 1981-1982 rulemaking related
to the delineation of wage survey data submitted for “metropolitan” or “rural” counties in

§ 1.7(b). Through this change, the Department will more accurately reflect modern labor force
realities, allow more wage rates to be determined at smaller levels of geographical aggregation,
and will increase the sufficiency of data at the statewide level.

Revisions to §§ 1.3 and 5.5 are aimed at reducing the need for the use of “conformances”
where the Department has received insufficient data to publish a prevailing wage for a
classification of worker—a process that currently is burdensome on contracting agencies,
contractors, and the Department. This final rule codifies a new procedure through which the
Department may identify (and list on the wage determination) wage and fringe benefit rates for
certain classifications for which WHD received insufficient data through its wage survey
program. The procedure will reduce the need for conformances of classifications for which
conformances are now often required.

The Department also revises § 1.6(c)(1) to provide a mechanism to regularly update
certain non-collectively bargained prevailing wage rates based on the Employment Cost Index
(ECI) published by the Bureau of Labor Statistics (BLS).!” The mechanism is intended to keep
such rates more current between surveys so that they do not become out-of-date and fall behind
prevailing rates in the area.

The Department also strengthens enforcement in several critical ways. The Department
addresses the challenges caused by the omission of contract clauses. In a manner similar to its

rule under Executive Order 11246 (Equal Employment Opportunity), the Department designates

17 Available at: https://www.bls.gov/news.release/eci.toc.htm.
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the DBRA contract clauses in § 5.5(a) and (b), and applicable wage determinations, as effective
by “operation of law” notwithstanding their mistaken omission from a contract. This is an
extension of the retroactive modification procedures that were put into effect in § 1.6 by the
1981-1982 rulemaking, and it will expedite enforcement efforts to ensure the timely payment of
prevailing wages to all workers who are owed such wages under the relevant statutes.

In addition, the Department finalizes new anti-retaliation provisions in the Davis-Bacon
contract clauses in new paragraphs at § 5.5(a)(11) (DBRA) and (b)(5) (Contract Work Hours and
Safety Standards Act (CWHSSA)), and in a new section of part 5 at § 5.18. The language
ensures that workers who raise concerns about payment practices or assist agencies or the
Department in investigations are protected from termination or other adverse employment
actions.

Finally, to reinforce the remedies available when violations are discovered, the
Department clarifies and strengthens the cross-withholding procedure for recovering back wages
by including new language in the withholding contract clauses at § 5.5(a)(2) (DBRA) and (b)(3)
(CWHSSA) to clarify that cross-withholding may be accomplished on contracts held by agencies
other than the agency that awarded the contract. The Department also creates a mechanism
through which contractors will be required to consent to cross-withholding for back wages owed
on contracts held by different but related legal entities in appropriate circumstances—if, for
example, those entities are controlled by the same controlling shareholder or are joint venturers
or partners on a Federal contract. The revisions also include a harmonization of the DBA and

Related Act debarment standards.
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I1. Background

A. Statutory and regulatory history

The Davis-Bacon Act, as enacted in 1931 and subsequently amended, requires the
payment of minimum prevailing wages determined by the Department to laborers and mechanics
working on Federal contracts in excess of $2,000 for the construction, alteration, or repair,
including painting and decorating, of public buildings and public works. See 40 U.S.C. sec. 3141
et seq. Congress has also included the Davis-Bacon requirements in numerous other laws, known
as the Davis-Bacon Related Acts (the Related Acts and, collectively with the Davis-Bacon Act,
the DBRA), which provide Federal assistance for construction projects through grants, loans,
loan guarantees, insurance, and other methods. Congress intended the Davis-Bacon Act to
“protect local wage standards by preventing contractors from basing their bids on wages lower
than those prevailing in the area.” Coutu, 450 U.S. at 773 (quoting H. Comm. on Educ. and Lab.,
Legis. History of the Davis-Bacon Act, 87th Cong., 2d Sess., 1 (Comm. Print 1962)).

The Copeland Act, enacted in 1934, added the requirement that contractors working on
Davis-Bacon projects must submit weekly certified payrolls for work performed on the contract.
See 40 U.S.C. sec. 3145. The Copeland Act also prohibits contractors from inducing any worker
to give up any portion of the wages due to them on such projects. See 18 U.S.C. sec. 874. In
1962, Congress passed CWHSSA, which, as amended, requires an overtime payment of
additional half-time for hours worked over 40 in the workweek by laborers and mechanics,
including watchpersons and guards, on Federal contracts or federally assisted contracts
containing Federal prevailing wage standards. See 40 U.S.C. sec. 3701 ef seq.

As initially enacted, the DBA did not take into consideration the provision of fringe
benefits to workers. In 1964, Congress expanded the Act to require the Department to include an

analysis of fringe benefits as part of the wage determination process. The amendment requires
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contractors and subcontractors to provide fringe benefits (such as vacation pay, sick leave, health
insurance, and retirement benefits), or the cash equivalent thereof, to their workers at the level
prevailing for the labor classification on projects of a similar character in the locality. See Act of
July 2, 1964, Pub. L. 88-349, 78 Stat. 238.

Congress has delegated broad rulemaking authority under the DBRA to the Department.
The DBA, as amended, contemplates regulatory and administrative action by the Department to
determine the prevailing wages that must be paid and to “prescribe reasonable regulations” for
contractors and subcontractors. 40 U.S.C. sec. 3142(b); 40 U.S.C. sec. 3145. Congress also,
through Reorganization Plan No. 14 of 1950, directed the Department to “prescribe appropriate
standards, regulations and procedures” to be observed by Federal agencies responsible for the
administration of the Davis-Bacon and Related Acts. 15 FR at 3176; 5 U.S.C. app. 1.

The Department promulgated its initial regulations implementing the Act in 1935 and has
since periodically revised them. See U.S. Department of Labor, Regulations No. 503 (Sept. 30,
1935). In 1938, these initial regulations, which set forth the procedures for the Department to
follow in determining prevailing wages, were included in part 1 of Title 29 of the new Code of
Federal Regulations. See 29 CFR 1.1 et seq. (1938). The Department later added regulations to
implement the payroll submission and anti-kickback provisions of the Copeland Act—first in
part 2 and then relocated to part 3 of Title 29. See 6 FR 1210 (Mar. 1, 1941); 7 FR 687 (Feb. 4,
1942); 29 CFR part 2 (1942); 29 CFR part 3 (1943). After the Reorganization Plan No. 14 of
1950, the Department issued regulations setting forth procedures for the administration and

enforcement of the Davis-Bacon and Related Acts in a new part 5. 16 FR 4430 (May 12, 1951);
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29 CFR part 5. The Department made significant revisions to the regulations in 1964, and again
in the 1981-1982 rulemaking.'®

While the Department has made periodic revisions to the regulations in recent years, such
as to better protect the personal privacy of workers, 73 FR 77511 (Dec. 19, 2008); to remove
references to the “Employment Standards Administration,” 82 FR 2225 (Jan. 9, 2017); and to
adjust Federal civil money penalties, 81 FR 43450 (July 1, 2016), 83 FR 12 (Jan. 2, 2018), 84 FR
218 (Jan. 23, 2019), 87 FR 2328 (Jan. 14, 2022), 88 FR 2210 (Jan. 13, 2023), the Department has
not engaged in a comprehensive review and revision since the 1981-1982 rulemaking.
B. Overview of the Davis-Bacon program

WHD, an agency within the U.S. Department of Labor, administers the Davis-Bacon
program for the Department. WHD carries out its responsibilities in partnership with the Federal
agencies that enter into direct DBA-covered contracts for construction and/or administer Federal
assistance to State and local governments and other funding recipients that is covered by the
Related Acts. The State and local governmental agencies and authorities that receive covered
financial assistance also have important responsibilities in administering Related Act program
rules, as they manage programs through which covered funding flows or the agencies themselves

directly enter into covered contracts for construction.

18 See 29 FR 13462 (Sept. 30, 1964); 46 FR 41444-70 (NPRM parts 1 and 5) (Aug. 14, 1981);
47 FR 23644—79 (final rule parts 1, 3, and 5) (May 28, 1982). The Department also proposed a
significant revision of parts 1 and 5 of the regulations in 1979 and issued a final rule in 1981. See
44 FR 77026 (Dec. 28, 1979) (NPRM Part 1); 44 FR 77080 (Dec. 28, 1979) (NPRM part 5); 46
FR 4306 (Jan. 16, 1981) (final rule part 1); 46 FR 4380 (Jan. 16, 1981) (final rule part 5). The
1981 final rules, however, were delayed and subsequently replaced by the 1981-1982
rulemaking. The 1982 final rule was delayed by litigation and re-published with amendments in
1983 and 1985. 48 FR 19532-53 (Apr. 29, 1983) (final rule parts 1 and 5); 50 FR 4506 (Jan. 31,
1985) (final rule §§ 1.3(d) and 1.7(b)).
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The DBRA program includes three basic components in which these government entities
have responsibilities: (1) wage surveys and wage determinations; (2) contract formation and
administration; and (3) enforcement and remedies.

1. Wage surveys and determinations

The DBA delegates to the Secretary of Labor the responsibility to determine the wage
rates that are “prevailing” for each classification of covered laborers and mechanics on similar
projects “in the civil subdivision of the State in which the work is to be performed.” 40 U.S.C.
sec. 3142(b). WHD carries out this responsibility for the Department through its wage survey
program and derives the prevailing wage rates from survey information that responding
contractors and other interested parties voluntarily provide. The program is carried out in
accordance with the program regulations in part 1 of Title 29 of the Code of Federal Regulations,
see 29 CFR 1.1 through 1.7, and its procedures are described in guidance documents such as the
“Davis-Bacon Construction Wage Determinations Manual of Operations” (1986) (Manual of
Operations) and “Prevailing Wage Resource Book™ (2015) (PWRB).!? Although part 1 of the
regulations provides the authority for WHD to create project-specific wage determinations, such
project wage determinations, once more common, now are rarely employed. Instead, nearly all
wage determinations are general wage determinations issued for general types of construction
(building, residential, highway, and heavy) and applicable to a specific geographic area. General
wage determinations can be incorporated into the vast majority of contracts and create uniform

application of the DBRA for that area.

19 The Manual of Operations is a 1986 guidance document that is still used internally for
reference within WHD. The PWRB is a 2015 document that is intended to provide practical
information to contracting agencies and other interested parties, and is available at
https://www.dol.gov/agencies/whd/government-contracts/prevailing-wage-resource-book.
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2. Contract formation and administration

The Federal agencies that enter into DBA-covered contracts or administer Related Act
programs have the initial responsibility to determine whether a contract is covered by the DBA
or one of the Related Acts and identify the contract clauses and the applicable wage
determinations that must be included in the contract. See 29 CFR 1.6(b). In addition to the
Department’s regulations, this process is also guided by parallel regulations in part 22 of the
FAR for those contracts that are subject to the FAR. See 48 CFR part 22. Federal agencies also
maintain their own regulations and guidance governing agency-specific aspects of the process.
See, e.g., 48 CFR subpart 222.4 (Defense); 48 CFR subpart 622.4 (State); U.S. Department of
Housing and Urban Development (HUD), HUD Handbook 1344.1, Federal Labor Standards
Requirements in Housing and Urban Development Programs (2013).%°

Where contracting agencies or interested parties have questions about such matters as
coverage under the DBRA or the applicability of the appropriate wage determination to a
specific contract, they are directed to submit those questions to the Administrator of WHD (the
Administrator) for resolution. See 29 CFR 5.13. The Administrator responds to such questions
and provides periodic guidance on other aspects of the DBRA program to contracting agencies
and other interested parties, particularly through All Agency Memoranda (AAMs) and ruling

letters. In addition, the Department maintains a guidance document, the Field Operations

20 Available at: https://www.hud.gov/sites/dfiles/OCHCO/documents/Work-Schedule-
Request.pdf.
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Handbook (FOH), to provide guidance for the regulated community and for WHD investigators
and staff on contract administration and enforcement policies.?!

During the administration of a DBRA-covered contract, contractors and subcontractors
are required to provide certified payrolls to the contracting agency to demonstrate their
compliance with the incorporated wage determinations on a weekly basis. See generally 29 CFR
part 3. Contracting agencies have the duty to ensure compliance by engaging in periodic audits
or investigations of contracts, including examinations of payroll data and confidential interviews
with workers. See 29 CFR 5.6. Prime contractors have the responsibility for the compliance of all
the subcontractors on a covered prime contract. 29 CFR 5.5(a)(6). WHD conducts investigations
of covered contracts, which include determining if the DBRA contract clauses or appropriate
wage determinations were mistakenly omitted from the contract. See 29 CFR 1.6(f). If WHD
determines that there was such an omission, it will request that the contracting agency either
terminate and resolicit the contract or modify it to incorporate the required clauses or wage
determinations retroactively. /d.

3. Enforcement and remedies

In addition to WHD, contracting agencies have enforcement authority under the DBRA.
When a contracting agency’s investigation reveals underpayments of wages of the DBA or one
of the Related Acts, the Federal agency generally is required to provide a report of its
investigation to WHD, and to seek to recover the underpayments from the contractor responsible.

See 29 CFR 5.6(a), 5.7. If violations identified by the contracting agency or by WHD through its

21 The FOH reflects policies established through changes in legislation, regulations, significant
court decisions, and the decisions and opinions of the WHD Administrator. It is not used as a
device for establishing interpretive policy. Chapter 15 of the FOH covers the DBRA, including
CWHSSA, and is available at https://www.dol.gov/agencies/whd/field-operations-
handbook/Chapter-15.
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own investigation are not promptly remedied, contracting agencies are required to suspend
payment on the contract until sufficient funds are withheld to compensate the workers for the
underpayments. 29 CFR 5.9. The DBRA contract clauses also provide for “cross-withholding” if
sufficient funds are no longer available on the contract under which the violations took place.
Under this procedure, funds may be withheld from any other covered Federal contract or
federally assisted contract held by the same prime contractor in order to remedy the
underpayments on the contract at issue. See 29 CFR 5.5(a)(2), (b)(3). Contractors that violate the
DBRA may also be subject to debarment from future Federal contracts and federally assisted
contracts. See 29 CFR 5.12.

Where WHD conducts an investigation and finds that violations have occurred, it will
notify the affected prime contractor(s) and subcontractor(s) of the findings of the investigation—
including any determination that workers are owed back wages and whether there is reasonable
cause to believe the contractor may be subject to debarment. See 29 CFR 5.11(b). Contractors
can request a hearing regarding these findings through the Department’s Office of
Administrative Law Judges (OALJ) and may appeal any ruling by the OALJ to the Department’s
ARB. Id.; see also 29 CFR parts 6 and 7 (OALJ and ARB rules of practice for Davis-Bacon
proceedings). Decisions of the ARB are final agency actions that may be reviewable under the

Administrative Procedure Act (APA) in Federal district court. See 5 U.S.C. sec. 702, 704.%

22 In addition to reviewing liability determinations and debarment, the ARB, the Secretary (when
exercising discretionary review), and the courts also have jurisdiction in certain circumstances to
review general wage determinations. Judicial review, however, is strictly limited to any
procedural irregularities, as there is no jurisdiction to review the substantive correctness of a
wage determination under the DBA. See Binghamton Constr. Co., 347 U.S. at 177.
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II1. Final Regulatory Revisions
A. Legal authority

The Davis-Bacon Act, as enacted in 1931 and subsequently amended, requires the
payment of certain minimum “prevailing” wages determined by the Department to laborers and
mechanics working on Federal contracts in excess of $2,000 for the construction, alteration, or
repair, including painting and decorating, of public buildings and public works. See 40 U.S.C.
sec. 3141 et seq. The DBA authorizes the Secretary of Labor to develop a definition for the term
“prevailing” wage and a methodology for setting it based on wages paid on similar projects in
the civil subdivision of the State in which a covered project will occur. See 40 U.S.C. sec.
3142(b); Bldg. & Constr. Trades’ Dep’t, AFL-CIO v. Donovan, 712 F.2d 611, 616 (D.C. Cir.
1983).

The Secretary of Labor has the responsibility to “prescribe reasonable regulations” for
contractors and subcontractors on covered projects. 40 U.S.C. sec. 3145. The Secretary, through
Reorganization Plan No. 14 of 1950, also has the responsibility to “prescribe appropriate
standards, regulations and procedures” to be observed by Federal agencies responsible for the
administration of the Davis-Bacon and Related Acts “[i]n order to assure coordination of
administration and consistency of enforcement of the labor standards provisions” of the DBRA.
15 FR 3176; 5 U.S.C. app. 1.

The Secretary has delegated authority to promulgate these regulations to the
Administrator and to the Deputy Administrator of the WHD if the Administrator position is
vacant. See Secretary’s Order No. 01-2014, 79 FR 77527 (Dec. 24, 2014); Secretary’s Order No.

01-2017, 82 FR 6653 (Jan. 19, 2017).
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B. Overview of the final rule

The Department finalizes its proposals to update and modernize the regulations at 29
CFR parts 1, 3, and 5, which implement the DBRA. The sections below address these regulatory
revisions as adopted in the final rule.
1. 29 CFR Part 1

The procedures for determining the prevailing wage rates and fringe benefits applicable
to laborers and mechanics engaged in construction activity covered by the Davis-Bacon and
Related Acts are set forth in 29 CFR part 1. The regulations in this part also set forth the
procedures for the application of such prevailing wage determinations to covered construction
projects.

i.  Section 1.1 purpose and scope

The Department proposed technical revisions to § 1.1 to update the statutory reference to
the Davis-Bacon Act, now recodified at 40 U.S.C. sec. 3141 ef seq. The Department also
proposed to eliminate outdated references to the Deputy Under Secretary of Labor for
Employment Standards at the Employment Standards Administration. The Employment
Standards Administration was eliminated as part of an agency reorganization in 2009, and its
authorities and responsibilities were devolved into its constituent components, including the
WHD. See Secretary’s Order No. 09-2009 (Nov. 6, 2009), 74 FR 58836 (Nov. 13, 2009), 82 FR
2221 (Jan. 9, 2017). The Department further proposed to revise § 1.1 to reflect the removal of
Appendix A of part 1, as discussed below. The Department also proposed to add new paragraph

(a)(1) to reference the WHD website (https.// www.dol.gov/agencies/whd/government-contracts,

or its successor website) on which a listing of laws requiring the payment of wages at rates

predetermined by the Secretary of Labor under the Davis-Bacon Act is currently found.
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The Department received one comment in favor of this proposal. The United Association
of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United States &
Canada (UA) commented in support of the proposal, noting that the current information was
outdated. The final rule therefore adopts this change as proposed, with one technical edit to
delete an unnecessary conjunction that is not intended to reflect a change in the substance of this
section.

ii.  Section 1.2 Definitions
(A) Prevailing wage

Section 1.2 contains the definition of the term “prevailing wage.” The DBA and the
Related Acts require laborers and mechanics on covered projects to be paid a prevailing wage as
set by the Secretary of Labor, but the statutes do not define the term “prevailing.” The
Department’s regulatory definition of the term “prevailing wage” in 29 CFR 1.2 specifies the
basic methodology with which the Department determines whether a certain wage rate is
prevailing in a given geographic area. The Department uses this methodology to prepare wage
determinations that are incorporated into DBRA-covered contracts to set minimum wage rates
for each classification of covered workers on a project.

In the NPRM, the Department proposed to redefine the term “prevailing wage” in § 1.2 to
return to the original methodology for determining whether a wage rate is prevailing. This
original methodology has been referred to as the “three-step process.”

Since 1935, the Secretary has interpreted the word “prevailing” in the Davis-Bacon Act
to be consistent with the common understanding of the term as meaning “predominant” or “most
frequent.” From 1935 until the 1981-1982 rulemaking, the Department employed a three-step

process to identify the most frequently used wage rate for each classification of workers in a
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locality. See Regulation 503 section 2 (1935); 47 FR 23644.?* This process identified as
prevailing: (1) any wage rate paid to a majority of workers; and, if there was none, then (2) the
wage rate paid to the greatest number of workers, provided it was paid to at least 30 percent of
workers, and, if there was none, then (3) the weighted average rate. The second step has been
referred to as the “30-percent rule.”

The three-step process relegated the average rate to a final, fallback method of
determining the prevailing wage. In 1962 congressional testimony, Solicitor of Labor Charles
Donahue explained the reasoning for this sequence in the determination: An average rate “does
not reflect a true rate which is actually being paid by any group of contractors in the community
being surveyed.” Instead, “it represents an artificial rate which we create ourselves, and which
does not reflect that which a predominant amount of workers are paid.”**

In 1982, the Department published a final rule that amended the definition of “prevailing
wage” by eliminating the second step in the three-step process—the 30-percent threshold. See 47
FR 23644. The new process required only two steps: first identifying if there was a wage rate
paid to more than 50 percent of workers, and then, if not, relying on a weighted average of all the
wage rates paid. Id. at 23644-45.

In eliminating the 30-percent threshold, however, the Department did not change its
underlying interpretation of the word “prevailing”—that it means “the most widely paid rate”
must be the “definition of first choice” for the prevailing wage. 47 FR 23645. While the 1982

rule continued to allow the Department to use an average rate as a fallback, the Department

23 Implemented Apr. 29, 1983. See 48 FR 19532.

2% Administration of the Davis Bacon Act: Hearings before the Spec. Subcomm. of Lab. of the H.
Comm. on Educ. & Lab., 87th Cong. 811-12 (1962) (testimony of Charles Donahue, Solicitor of
Labor).
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rejected commenters’ suggestions that the weighted average could be used in all cases. See 47
FR 23644-45. As the Department explained, this was because the term “prevailing”
contemplates that wage determinations mirror, to the extent possible, those rates “actually paid”
to workers. 47 FR 23645.

This interpretation—that the definition of first choice for the term “prevailing wage”
should be an actual wage rate that is most widely paid—has now been shared across
administrations for over 85 years. In the intervening decades, Congress has amended and
expanded the reach of the Act’s prevailing wage requirements dozens of times without altering
the term “prevailing” or the grant of broad authority to the Secretary of Labor to define it.?* In
addition, the question was also reviewed by the Office of Legal Counsel (OLC) at the
Department of Justice, which independently reached the same conclusions: “prevailing wage”
means the current and predominant actual rate paid, and an average rate should only be used as a
last resort. See Determination of Wage Rates Under the Davis-Bacon & Serv. Cont. Acts, 5 Op.
O.L.C. 174, 176-77 (1981).%¢

In the 1982 final rule, when the Department eliminated the 30-percent threshold, it
anticipated that this change would increase the use of artificial average rates. 47 FR 23648—49.
Nonetheless, the Department believed a change was preferable because the 30-percent threshold
could in some cases not account for up to 70 percent of the remaining workers. See 46 FR 41444.

The Department also stated that it agreed with the concerns expressed by certain commenters

25 See, e.g., Act of Mar. 23, 1941, ch. 26, 55 Stat. 53 (1941) (applying the Act to alternative
contract types); CWHSSA of 1962, Pub. L. No. 87-581, 76 Stat. 357 (1962) (requiring payment
of overtime on contracts covered by the Act); Act of July 2, 1964, Pub. L. No. 88-349, 78 Stat.
238 (1964) (extending the Act to cover fringe benefits); 29 CFR 5.1 (referencing 57 Related Acts
into which Congress incorporated Davis-Bacon Act requirements between 1935 and 1978).

26 Available at: https://www.justice.gov/sites/default/files/olc/opinions/1981/06/31/op-olc-v005-
p0174_0.pdf.
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that establishing a prevailing wage rate based on 30-percent of survey wage rates was
“inflationary” and gave “undue weight to collectively bargained rates.” 47 FR 23644-45.

After reviewing the development of the Davis-Bacon Act program since the 1981-1982
rulemaking, the Department has concluded that eliminating the 30-percent threshold has
ultimately resulted in an overuse of average rates. On paper, the weighted average remains the
fallback method to be used only when there is no majority rate. In practice, though, it has
become a central mechanism to set the prevailing wage rates included in Davis-Bacon wage
determinations and covered contracts.

Prior to the 1982 rule change, the use of averages to set a prevailing wage rate was
relatively rare. In a Ford Administration study of Davis-Bacon Act prevailing wage rates in
commercial-type construction in 19 cities, none of the rates were based on averages because all
of the wage rates were “negotiated” rates, i.e., based on collective bargaining agreements
(CBAs) that represented a predominant wage rate in the locality.?” The Department estimates
that prior to the 1982 final rule, as low as 15 percent of classification rates across all wage
determinations were based on averages. After the 1982 rule was implemented, the use of

averages may have initially increased to approximately 26 percent of all wage determinations.?®

27 See Robert S. Goldfarb & John F. Morrall, “An Analysis of Certain Aspects of the
Administration of the Davis-Bacon Act,” Council on Wage and Price Stability (May 1976),
reprinted in Bureau of Nat’l Affs., Construction Labor Report, No. 1079, D-1, D-2 (1976).

28 See Oversight Hearing on the Davis-Bacon Act, Before the Subcomm. on Lab. Standards of the
H. Comm. on Educ. & Lab., 96th Cong. 58 (1979) (statement of Ray Marshall, Secretary of
Labor) (discussing study of 1978 determinations showing only 24 percent of classification rates
were based on the 30-percent rule); Jerome Staller, “Communications to the Editor,” Policy
Analysis, Vol. 5, No. 3 (Summer 1979), pp. 397-98 (noting that 60 percent of determinations in
the internal Department 1976 and 1978 studies were based on the 30-percent rule or the average-
rate rule). The authors of the Council on Wage and Price Stability study, however, pointed out
that the Department’s figures were for rates that had been based on survey data, while 57 percent
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The Department’s current use of weighted averages is now significantly higher than this
26 percent figure. To analyze the current use of weighted averages and the potential impacts of
this rulemaking, the Department compiled data for select classifications for 19 recent wage
surveys—nearly all of the completed surveys that WHD began in 2015 or later. The data show
that the Department’s reliance on average rates has increased significantly, and now accounts for
63 percent of the observed classification determinations in this recent time period.?’

Such an overuse of weighted averages is inconsistent with the Department’s longstanding
interpretation of Congress’s use of the word “prevailing” in the text of the Act—including the
Department’s statements in the preamble to the 1982 rule itself that the definition of first choice
for the “prevailing” wage should be the most widely paid rate that is actually paid to workers in
the relevant locality. If nearly two-thirds of rates that are now being published based on recent
surveys are based on a weighted average, it is no longer fair to say that it is a fallback method of
determining the prevailing wage.

The use of averages as the dominant methodology for issuing wage determinations is also
in tension with the recognized purpose of the Act “to protect local wage standards by preventing
contractors from basing their bids on wages lower than those prevailing in the area.” Coutu, 450
U.S. at 773 (internal quotation marks and citation omitted). Using an average to determine the
minimum wage rate on contracts allows a single low-wage contractor in the area to depress wage

rates on Federal contracts below the higher rate that may be generally more prevalent in the

of rates in the mid-1970’s were based solely on CBAs without the use of surveys (a practice that
the Department no longer uses to determine new rates). See Robert S. Goldfarb & John F.
Morrall II., “The Davis-Bacon Act: An Appraisal of Recent Studies,” 34 Indus. & Lab. Rel. Rev.
191, 199-200 & n.35 (1981). Thus, the actual percentage of annual classification determinations
that were based on average rule before 1982 may have been as low as 15 percent, and the percent
based on the average rule after 1982 would have been expected to be around 26 percent.

29 See below section V (Executive Order 12866, Regulatory Planning and Review et al.).

28



community—by factoring into (and lowering) the calculation of the average that is used to set
the minimum wage rates on local Federal contracts.*°

To address the increasing tension between the current methodology and the purpose and
definition of “prevailing,” the Department proposed in the NPRM to return to the original three-
step process. The Department expects that re-introducing the 30-percent threshold will reduce
the use of average rates roughly by half—from 63 percent to 31 percent. The data from the
regulatory impact analysis included in section V suggests that returning to the three-step process
will continue to result in 37 percent of prevailing wage rates based on the majority rule, with the
balance of 32 percent based on the 30-percent threshold, and 31 percent based on the weighted
average.

As part of its review of the wage determination definition and methodology, the
Department also considered, but decided against, proposing to use the median wage rate as the
“prevailing” rate. The median, like the average (mean), is a number that can be unrelated to the
wage rate paid with the greatest frequency to employees working in the locality. Using either the
median or the average as the primary method of determining the prevailing rate is not consistent
with the Department’s long-held interpretation of the meaning of the term “prevailing” in the
Davis-Bacon Act. See 47 FR 23645. The Department therefore proposed to return to the three-
step process and the 30-percent threshold, and did not propose as alternatives the use of either

the median or mean as the primary or sole methods for making wage determinations.

39 For example, the 2001 wage determination for electricians in Eddy County, New Mexico, was
an average rate based on responses that included lower-paid workers that had been brought in
from Texas by a Texas electrical contractor to work on a single job. As the ARB noted in
reviewing a challenge to the wage determination, the result was that “contract labor from Texas,
where wages reportedly are lower, effectively has determined the prevailing wage for
electricians in this New Mexico county.” New Mexico Nat’l Elec. Contractors Ass 'n, ARB No.
03-020, 2004 WL 1261216, at *8 (May 28, 2004).
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(1) Comments on the definition of “Prevailing Wage”

The Department received many comments regarding the definition of the term
“prevailing wage” and the proposed return to the three-step process and the 30-percent threshold.
These included comments in favor of the proposal, comments in favor of keeping the current
definition, comments suggesting that the Department abandon the “modal” methodology entirely
and use only an average, and comments suggesting the Department should use data from sources
other than its wage surveys before applying any specific methodology. Having reviewed and
considered all the comments, the Department has decided that the best course is to adopt the re-
definition of “prevailing wage” as proposed and return to the three-step process that was in effect
from 1935 to 1983.

The Department continues to believe, as it has consistently for over 85 years, that the best
methodology for determining the “prevailing wage” under the Davis-Bacon Act is one that uses a
mathematical mode to determine “the most widely paid rate” as the “definition of first choice.”
47 FR 23645. The modal definition of prevailing as “the most widely paid rate” is the
methodology that is most consistent with Congress’s use of the word “prevailing” in the statutory
text. Commenters in support of the Department’s proposal cited to various dictionary definitions
of the word “prevailing” that support this conclusion. The Construction Employers of America
(CEA), for example, noted the definition of “prevailing” as “most frequent” or “generally
current” and descriptive of “what is in general or wide circulation or use” from Webster’s Third
New International Dictionary (1976). Accord 5 Op. O.L.C. at 175. The Department agrees that
this and other similar dictionary definitions support the use of a modal methodology as the

method of first choice.
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Although the legislative history of the Act does not suggest that Congress understood
there to be only one possible way of determining the prevailing wage,! there is no question that
a modal methodology was within the common and ordinary public meaning of the term
“prevailing” at the time. One contemporaneous exchange from 1932 is particularly instructive.
During an early debate over potential amendments to the Act, the Associated General
Contractors (AGC) explained that union representatives believed the prevailing rate should
always be a collectively bargained union wage, while the contractors, many members of
Congress, and Federal contracting agencies believed it should be “the rate paid to the largest
number in a particular locality at a given time”—in other words, the modal rate.

Several commenters on the Department’s current proposal also argued that a modal
methodology is generally more consistent with the purpose of Davis-Bacon Act. These
commenters, including the National Black Worker Center, the International Union of Bricklayers
and Allied Craftworkers, and others, argued that the use of a modal methodology results in a
prevailing wage rate that is “actually paid” to workers in the area. These commenters said that
average rates are less preferable because they are “artificial” and may not mirror any of the

actual wage rates paid in the community. North America’s Building Trade Union (NABTU)),

31 See, e.g., 74 Cong. Rec. H6516 (daily ed. Feb 28, 1931) (statement of Rep. William Kopp)
(noting that some might argue “the term ‘prevailing rate’ has a vague and indefinite meaning,”
but that this was not an obstacle because “the power will be given . . . to the Secretary of Labor
to determine what the prevailing rates are™).

32 See Regulation of Wages Paid to Employees by Contractors Awarded Government Building
Contracts: Hearings before the Committee on Labor, House of Representatives, 72nd Cong., 1st
Sess., on S. 3847 and H. R. 11865 (Apr. 28, 1932) at 34-35. The National Association of
Manufacturers, similarly, argued that the prevailing wages should be “considered as that being
paid to the largest number in the particular locality at a particular time.” Id. at 71-72. See also 5
Op. O.L.C. at 175-76 (noting that this testimony leading up to the 1935 amendments “indicates a
common understanding by spokesmen for labor and management, as well as individual
legislators, that the ‘prevailing” wage was the wage paid to the largest number of workers in the
relevant classification and locality”).
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among others, asserted that “average rates paid to no one are not ‘prevailing[.]’” Many unions
and contractor associations, including the Washington State Building and Construction Trades
Council (WA BCTC) and NABTU, noted that the use of wage rates that are actually paid to
workers in the community is more likely to protect local construction firms from being underbid

t.3* Accordingly,

by unscrupulous low-wage contractors, which is the purpose of the Ac
commenters in favor of the proposal said averages should only be used as a fallback method
when there is no clear rate prevailing in a given area.

A wide range of commenters that supported the proposal agreed with the Department that
the use of an average—rather than a “modal” number identifying the most prevalent wage rate—
is less preferable because the use of an average allows outlier wage rates paid to very few
workers to influence the prevailing wage. The Leadership Conference on Civil and Human
Rights (LCCHR), the National Women’s Law Center, Oxfam America, and several other civil
rights and worker advocacy organizations similarly commented that “reliance on weighted
averages creates the potential for a single employer’s rates that are exceptionally high or
exceptionally low having outsize influence in determining the prevailing wage.” Commenters
noted that this feature of averages makes the overuse of averages less consistent with the Act’s
purposes of limiting the depressive effect of low-wage contractors on the wage rates in the local
community.

Commenters supportive of the Department’s proposal also argued that this characteristic

of average rates is particularly problematic for maintaining prevailing local construction

33 See also Staff of the H. Subcomm. on Lab., 88th Cong., Administration of the Davis-Bacon
Act, Rep. of the Subcomm. on Lab. of the Comm. on Educ. & Lab. (Comm. Print 1963) (1963
House Subcommittee Report), at 7-8; 5 Op. O.L.C. at 177 (quoting the 1963 House
Subcommittee Report).
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standards where the use of an average results in a prevailing wage rate that is lower than a modal
rate. As a Professor of Economics at the University of Utah commented, “[b]ecause the mean is
sensitive to a long tail of lower wages compared to the mode, the mode is less likely to undercut
local labor standards, including fringe benefits which underpin training and apprenticeship
programs.” Conversely, the commenter noted, “the modal wage will deter market failures
associated with short-run bidding practices that incentivize bidders to jettison all but the most
necessary short-run costs of specific projects.”

In addition to determining that a modal methodology continues to be preferable, the
Department proposed to return to the lower 30-percent threshold for using the mode, before
falling back to the use of an average rate. Several commenters, including think tanks such as
Americans for Prosperity and Institute for the American Worker (AFP-I4AW) and Competitive
Enterprise Institute (CEI), opposed this proposal because they asserted that only a wage rate paid
to a “majority” of workers fits the term “prevailing.” The National Federation of Independent
Business (NFIB) asserted that 30 percent did not fall within the meaning of “prevailing” when
Congress enacted the DBA in 1931 and the Department’s initial regulation was “erroneous” at
the time. CEI cited to a definition of “prevailing” as meaning “accepted, used, or practiced by
most people.”** CEI asserted that the term “most people” used in that context “can only mean ‘a
majority’” and therefore that “30 percent is not ‘prevailing’ under any meaningful sense of the

term.”

34 The comment raising this language cited to an entry for “prevailing” in the online version of
Merriam-Webster’s dictionary. The Department was not able to find that language at the cited
location, but was able to find it in an online version of a thesaurus from the same publisher. See
Prevailing, Merriam-Webster’s Thesaurus, Attps:/www.merriam-
webster.com/thesaurus/prevailing.
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On the other hand, many commenters supported the Department’s proposal and criticized
the 1982 rule for seeming to conflate the dictionary definitions of “prevailing” with a “majority.”
These commenters, including Mechanical Contractors Association of America (MCAA),
National Electrical Contractors Association (NECA), and the UA, argued that the term
“prevailing” is properly understood and defined as the most common or prevalent—which may
be, but is not necessarily, a “majority.” If Congress had intended for the Department to determine
only a “majority” wage, they argue, Congress would have explicitly stated as much in the
statutory text. NECA and CEA noted that the interpretation of “prevailing” as not necessarily a
majority was supported by the 1963 report of the House Subcommittee that examined the 30-

percent threshold in depth before the passage of the 1964 amendments to the Act.>?

A joint
comment from the Pennsylvania Attorney General and the Pennsylvania State Department of
Labor and Industry (PAAG and PADLI) supported the reversion to the original definition, noting
that it “aligns with the underlying interpretation of the word ‘prevailing’ as the ‘most widely paid
rate.””

The Department agrees with these commenters that the 30-percent threshold is consistent
with the meaning of the word “prevailing” because “prevailing” is not coextensive with
“majority.” A statute is normally interpreted with reference to the ordinary public meaning of its
terms “at the time of its enactment.” Bostock v. Clayton Cnty., 140 S. Ct. 1731, 1738 (2020).
Dictionaries from around the time of the 1935 amendments to the Act, when Congress revised
the DBA to require the Secretary to predetermine prevailing wage rates, had definitions similar

to the one cited in the 1981 OLC opinion. See, e.g., Prevailing, Merriam-Webster, Webster’s

Collegiate Dictionary (5th ed. 1936) (“Very generally current; most frequent; predominant” with

351963 House Subcommittee Report, at 8.
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synonyms of common, widespread, extensive, and prevalent); Prevailing, Oxford English
Dictionary, Vol. VIII (1933) at 1334 (“2. Predominant in extent or amount; most widely
occurring or accepted; generally current™); 5 Op. O.L.C. at 175. When there are only two kinds
being compared, the “most frequent” or “most widely occurring” of the two kinds will be a
majority, and thus only a majority will be prevailing. But the same is not true when a variety of
kinds are compared. In such circumstances, even if a majority will still necessarily be prevailing,
it does not follow that anything less than a majority cannot be considered prevailing. Rather, as

(153

the 1963 House Subcommittee Report concluded, “‘prevailing’ means only a greater number. It

need not be a majority.”>°

In opposing the proposal, AFP-I4AW noted that in the 1981-1982 rulemaking the
Department had agreed with commenters that stated “a rate based on 30 percent does not
comport with the definition of ‘prevailing[.]’”’*” The Department did not provide further
explanation of this argument in the 1982 final rule, but had stated in the 1981 NPRM that the 30-
percent rule “ignores the rate paid to up to 70 percent of the workers.” See 46 FR 41444. Several
commenters that opposed the return to the 30-percent rule, including AFP-I4AW, Associated

Builders and Contractors (ABC), and Clark Pacific, stated that they still found this reasoning

persuasive.®

361963 House Subcommittee Report, at 8.

3747 FR 23644,

38 Similarly, CEI opposed the use of the 30-percent rule because it stated that the fact that other
workers may earn less than the wage determined to be the prevailing wage is “highly
significant,” because it indicates that the labor market is “more competitive in terms of wages.”
Under this reasoning, however, only an average rate would be sufficient, because any modal (or
median) rate would not include all of the wage rates paid. Using only an average is not consistent
with the Department’s long-held understanding of the meaning of the term “prevailing.” See 47
at FR 23644-45. Neither the text nor the legislative history of the Act suggests that the term
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The Department disagrees. As an initial matter, the characterization of the 30-percent
threshold as “ignoring” rates is not unique to that specific threshold. Rather, it is a feature of any
rule based on a mathematical “mode,” in which the only value that is ultimately used is the value
of the number that appears most frequently. This is in contrast to using a mean (average), in
which the values of all the numbers are averaged together, or a median, which uses only the
midpoint value. Both the 30-percent threshold and the majority rule are modal rules in which the
values of the non-prevailing wage rates do not factor into the final analysis. This feature of a
modal analysis can be viewed as particularly helpful for avoiding an unwarranted downward or
upward impact from outlier wage rates. As the International Association of Sheet Metal, Air,
Rail and Transportation Workers and the Sheet Metal and Air Conditioning Contractors National
Association (SMART and SMACNA) noted in a joint comment, “[w]hen using the mean,
unusually low or high values distort the data; the mode, by contrast, eliminates from the analysis
data that grossly deviate from what workers are actually paid and, therefore, would depress labor
standards if included.”

Moreover, the characterization of the 30-percent threshold as ignoring up to 70 percent of
wage rates distorts how the analysis is applied in practice. In the three-step process, the first step
is to adopt the majority rate if there is one. Under both the proposed three-step process and the
current majority-only rule, any wage rate that is paid to a majority of workers would be identified
as prevailing. Under either method, the weighted average will be used whenever there is no wage
rate that is paid to more than 30 percent of employees in the survey response. The difference

between the current majority process and the three-step methodology is solely in how a wage

prevailing wage was intended to necessarily capture and reflect all of the wage rates that are paid
in an area. Instead, the Department has understood the statute as better carried out with a
methodology that seeks to determine which among those wage rates is prevailing.
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rate is determined when there is no majority, but there is a significant plurality wage rate paid to
between 30 and 50 percent of workers. In that circumstance, the current “majority” rule uses
averages instead of the rate that is actually paid to that significant plurality of the survey
population. This is true, for example, even where the same wage rate is paid to 45 percent of
workers and no other rate is paid to as high a percentage of workers. In such circumstances, the
Department believes that a wage rate paid to between 30 and 50 percent of workers—instead of
an average rate that may be actually paid to few workers or none at all—is more of a
“prevailing” wage rate.®

NABTU and other commenters in favor of the Department’s proposed return to the 30-
percent threshold noted that Congress specifically considered on numerous occasions whether to
abolish the 30-percent rule and declined to do so0.*’ Similarly, CEA commented that Congress’s
repeated expansion and amendment of the Act from 1935 to 1982 without changing or
addressing the definition of prevailing wage should be interpreted as “persuasive evidence that
the interpretation is the one intended by Congress.”” CFTC v. Schor, 478 U.S. 833, 846 (1986)
(quoting NLRB v. Bell Aerospace Co., 416 U.S. 267, 274—75 (1974) (footnotes omitted)). The
Department agrees that this legislative acquiescence is significant. It may not necessarily mean

that the 30-percent rule was the only interpretation that was intended by Congress—especially in

39 As the OLC concluded in 1981, the use of an average instead of the 30-percent rule may be
particularly inappropriate in circumstances where “there is a wide variation in rates of wages and
a large minority of persons paid significantly lower wages; use of an average in such a case
might result in a contract wage well below the actual wages paid a majority of employees.” 5 Op.
O.L.C.at 177 n.3.

40 See, e.g., Federal Construction Costs Reduction Act of 1977 (S. 1540, H.R. 6100); Davis-
Bacon Act — Fringe Benefits (H.R. 404): Hearings Before the General Subcomm. on Labor of the
H. Comm. on Educ. & Labor, 88th Cong. at 38-39, 125, 219, 225-230 (Mar. 1, 7, 12, 21, 22,
and 26, 1963).
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light of the subsequent Congressional acquiescence to the imposition of the majority-only rule.*!
However, the expansion of the Act, particularly in 1964 after the extensive hearings regarding
the 30-percent rule, suggests that Congress did not believe that the 30-percent rule was
“erroneous” at the time of its enactment or otherwise believe that it “did not comport” with the
definition of prevailing. Cf. 5. Op. O.L.C. at 176 (noting Congress had acquiesced to the
Department’s interpretation of the term prevailing as embodied in its 1935 regulations).

In addition to considering questions regarding Congressional acquiescence, the
Department has also considered whether the length of time that the majority-only rule has been
in place has led to reliance interests among regulated entities that would counsel against
reversion to the three-step process. While some commenters referred to the length of time the
rule had been in effect, their comments generally did not focus on related reliance interests. The
Department does not believe that any potential reliance interests would be so significant as to
outweigh the objectives of seeking to align the prevailing wage methodology better with the
longstanding meaning of the term prevailing and of seeking to better protect workers against the
depressive effect on wage rates of low-wage contractors. The Department’s illustrative study of
the proposed methodology change, in section V.D. below, suggests that the change may lead to
higher required prevailing wage rates in some places and lower wage rates in others. The
magnitude and direction of changes, however, should not be significantly different in their effect

on contractors than the fluctuations in prevailing wage rates that already occur between wage

4! One individual commenter opposing the Department’s proposal asserted that Congress’s
inaction in reimposing the 30-percent rule should be considered evidence that the 30-percent rule
“contravenes, rather than is required by, the statutory text.” But given the wide discretion the
courts have found the DBA affords to the Secretary of Labor, the Department does not believe
that the acquiescence to the Department’s decision to use one specific modal threshold can be
understood as barring it from using another.

38



surveys as a result of changes in local economies and shifts in regional labor markets. Even if the
part 1 changes were to have significant effects on wage rates in certain local areas, any reliance
interests of local contractors, governmental agencies, or workers on prior wage rates would be
minimal, given that the changes to the wage determination processes generally will not affect
current contracts—which will continue to be governed by the wage determinations incorporated
at the time of their award, with limited exceptions. Most of the revisions to part 1 will only apply
to wage surveys that are finalized after the rule becomes effective, and thus they will generally
apply only to contracts awarded after such new wage determinations are issued.*? Contractors
will therefore be able to factor any new wage rates into their bids or negotiations on future
contracts.

The Department received many comments in favor of and opposed to the use of the 30-
percent threshold for other reasons. A number of commenters commented favorably on the use
of 30 percent specifically as a reasonable modal threshold to choose. As the LCCHR, the
National Women’s Law Center, Oxfam America, and several other civil rights and worker

advocacy organizations commented, the choice of the 30-percent threshold appropriately aligns

42 As explained in § 1.6(c), whenever a new wage determination is issued (either after the
completion of a new wage survey or through the new periodic adjustment mechanism), that
revision as a general matter does not and will not apply to contracts which have already been
awarded, with three exceptions. These exceptions are explained in § 1.6(c)(2)(iii), and they
include where a contract or order is changed to include substantial covered work that was not
within the original scope of work, where an option is exercised, and also certain ongoing
contracts that are not for specific construction, for which new wage determinations must be
incorporated on an annual basis under § 1.6(c)(2)(iii)(B) of the final rule. The final rule instructs
contracting agencies to apply the terms of § 1.6(c)(2)(iii) to all existing contracts, without regard
to the date of contract award, if practicable and consistent with applicable law. The Department
does not anticipate that the application of the amended wage determination methodologies in
these situations will result in unfair harm to reliance interests in a manner sufficient to outweigh
the benefits of the final rule implementation as planned. See also section III.C. (“Applicability
Date”) below.
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the rate selected with the actual wages paid to “significant shares” of workers in a covered job
classification. The Dakotas Mechanical Contractors Association (DMCA) and the Sheet Metal,
Air Conditioning and Roofing Contractors Association stated that if 30 percent are paid the same
rate, it is likely the prevailing rate for skilled workers in the area. The Center for American
Progress Action Fund noted that the 30-percent rule is also followed by some states in the
implementation of their own State prevailing wage programs.* Some commenters argued that a
50-percent threshold for using a modal rate is simply too high for many geographic areas. The
DMCA, for example, noted that when there are multiple large construction projects going on in
the Dakotas, many contractors travel from outside the area, and counting wage rates from these
out-of-town contractors can make it difficult for the actual local rate to satisfy a 50-percent
threshold.

Several commenters opposing the proposed reversion to the 30-percent rule asserted that
a reversion to the 30-percent rule would result in rates that are less accurate or less likely to
reflect the actual wage and fringe benefit rates in a locality, and therefore are inherently not
“prevailing” under the meaning of the statute. ABC stated that a survey of its Federal contractor
members showed that only 12.6 percent of its respondents stated that the reversion to the 30-
percent rule would increase the accuracy of wage determinations. The Modular Building Institute
(MBI) commented that a 30-percent threshold is too small a sample on which to base a

prevailing wage. According to the Taxpayers Protection Alliance, returning to the 30-percent

43 See, e.g., Haw. Code R. section 12-22-2(b) (30-percent threshold in Hawaii); 820 I1l. Comp.
Stat. 130/4 section 4(a) (30-percent threshold in Illinois). Wyoming uses a version of the three-
step process in which the prevailing wage is a majority, or 30-percent, unless more than one
wage rate reaches the 30-percent threshold, in which case a weighted average is used. See
https.//dws.wyo.gov/wp-content/uploads/2022/04/Labor-Standards-2022-Prevailing-Wage-
Rates.pdf. Minnesota and California use modal methodologies, but do not have specific
thresholds. See Minn. Stat. section 177.42; Cal. Lab. Code section 1773.9(b)(1).
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rule “invites cherry-picking rather than serious analysis.” On the other hand, several commenters
in favor of the Department’s proposal asserted, similar to the minority of respondents to ABC’s
survey, that returning to the 30-percent rule would increase the accuracy of wage determinations.
In making arguments about accuracy, most commenters for and against the proposal did
not reference data or evidence to support their views. Commenters opposing the proposal that did
cite data compared potential outcomes under the 30-percent threshold—or any modal
determinations based on voluntary wage surveys—with average rates calculated by other sources
or by reference to studies that found increases in total costs from the use of any prevailing wage
at all. Commenters also argued that accuracy can be judged by the potential for the percentage of
wage determinations based on CBAs to be higher than the union density in the local area.** The
Department does not agree with these measurements of accuracy and instead understands these
arguments as fundamentally about what the meaning of “prevailing” should be, or whether
prevailing wage laws are good policy in the first place. While a comparison of costs in
jurisdictions in which a State prevailing wage law applies with those where there is no such
requirement may be helpful to understanding the cost impacts of prevailing wage requirements,
that comparison is not helpful in understanding whether a certain prevailing wage methodology
results in wage determinations that are “accurate” or not, because the point of the prevailing

wage law is to eliminate the payment of substandard wage rates that may be paid in the absence

4 ABC and the National Association of Home Builders (NAHB) cited data from a 2010 GAO
report and subsequent data showing that as of 2010, a union rate prevailed in 63 percent of all
then-existing wage determinations; in 2018, a union rate prevailed in 48 percent of
determinations; and in 2022, a union rate prevailed in 42 percent of determinations. The
commenters contrasted these numbers with data from the BLS that shows union density currently
at less than 20 percent of the construction labor market.
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of the law. For similar reasons, a comparison with average rates or union density does not reflect
accuracy—rather it reflects different understandings of the term “prevailing.”*

AFP-I4AW asserted that it is arbitrary to choose 30 percent instead of one of the other
“infinite percentages that might be chosen between 0 and 50 percent.” The Department disagrees
with the premise that the 30-percent threshold is arbitrary and therefore impermissible. As one
commenter in favor of the proposal, the Iron Workers International Union (Iron Workers), stated,
the “30 percent” rule can be seen as a “middle position” that the Department adopted in 1935.
Among modal rates, the wage rate based on a 20 percent modal rate or even lower might also
have been considered a reasonable interpretation of the term “prevailing wage,” rendering 30-
percent a compromise among all of the different definitions being advanced at the time. See
Bldg. & Constr. Trades Dep’t v. Donovan, 553 F. Supp. 352, 354 (D.D.C. 1982) (“There is
nothing intrinsically appropriate or inappropriate to the thirty percent rule or to any other figure
as representing the ‘prevailing wage.’”).*® The fact that the Department could have chosen an
even lower number, or no modal threshold at all, does not make the choice of 30 percent

impermissible. The number is a familiar one that the Department used over five decades; as

commenters noted, it represents at least a significant share of workers in a survey; and the

45 The Department also notes that, while the percentage of overall wage determinations based on
collective bargaining rates nationwide has been higher than measures of union density in the
construction industry generally, the percentage of wage determinations based on collectively
bargained rates has significantly declined in recent years. NAHB and ABC pointed out that the
2011 GAO report stated that at the time 63 percent of published wage rates were union
prevailing. See 2011 GAO Report, at 20. ABC notes current statistics from the Department show
42 percent are based on collectively bargained rates.

46 The 1982 Donovan district court decision enjoined several elements of the 1981-1982
rulemaking but upheld the Department’s decision to eliminate the 30-percent threshold. In
affirming the district court’s decision on the 30-percent threshold, the D.C. Circuit stated that it
affirmed “generally for the reasons stated in [the district court’s] opinion.” Donovan, 712 F.2d at
616.
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Department has tested the potential outcome of returning to the number and found that it will
alleviate concerns about overuse of average rates. Cf. Ralph Knight, Inc. v. Mantel, 135 F.2d
514, 518-19 (8th Cir. 1943) (holding the percentage threshold in an FLSA regulation was not
arbitrary because it was reasonable).

The ABC and several other commenters criticized the Department for proposing to return
to the 30-percent threshold without addressing concerns they have about the methodology of the
wage survey program that produces the underlying numbers to which the three-step process
would be applied. According to ABC and others, the Department should use more sophisticated
representative sampling and statistical regression methods to come up with prevailing rates
because of low response rates, low sufficiency thresholds and therefore small sample sizes, and
response bias in the Department’s voluntary Davis-Bacon wage survey program. ABC and the
National Association of Home Builders (NAHB) referenced reports by the Department’s OIG
expressing concern about low response rates to WHD’s wage surveys, including a 2019 report in
which OIG calculated that as many as 53 percent of eligible contractors had not provided wage
data on 7 surveys that were analyzed.*” ABC and others argued that union contractors have a
higher interest in responding to the wage surveys, and so the surveys tend to disproportionately

reflect union rates and are therefore unreliable.*® In a joint comment, a group of housing industry

47 See OIG, U.S. Department of Labor, No. 04-19-001-15-001, “Better Strategies are Needed to
Improve the Timeliness and Accuracy of Davis-Bacon Act Prevailing Wage Rates,” 8, 15
(2019). Available at https.//www.oig.dol.gov/public/reports/oa/2019/04-19-001-15-001.pdf.

48 As evidence that the Department’s Davis-Bacon wage surveys are statistically
unrepresentative of the construction workforce, ABC asserted that average wages—both
economywide and in specific occupations (construction or otherwise)—are consistently higher
than median wages in the United States and most industrialized economies. For example, ABC
points to BLS’s May 2021 Occupational Employment and Wage Statistics (OEWS) survey
showing that, nationally, average wages exceed median wages in 51 of 64 detailed construction
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associations and entities stated that certain segments of the residential building industry have “no
incentive to participate in a survey method that provides no direct benefit to their business.”
Without making changes to the survey process to better account for non-union contractors, ABC
argued, the Department should not be changing the threshold for identifying the prevailing wage.
ABC stated that the survey process in its current form is “incapable of accurately determining
whether a single rate is paid to 30% (or a majority) of local construction workers.”

ABC, NAHB, and other commenters stated that the Department should have considered
using data from the BLS, which performs representative sampling on surveys with higher
response rates and larger sample sizes and uses other more sophisticated regression methods, and
therefore would be more accurate. According to ABC and an individual commenter, the use of
BLS data would result in more timely wage determinations and decrease the costs of Federal
construction, making more projects viable and increasing construction employment. ABC
acknowledged that the Department has previously declined to use BLS data for DBA wage
determinations for a number of reasons, including that BLS data does not have the same benefits
information, data by county level, or by construction type. But ABC asserted that none of these
reasons entirely foreclose the use of such data, and it cited the fact that the Department already
uses BLS data for wage determinations under the Service Contract Act (SCA), which has similar
statutory parameters, as well as the Foreign Labor Certification Program, and with some
statistical modeling, for Federal employee pay under the Federal Employee Pay Comparability

Act. ABC also argued that the Department’s current use of larger county groupings to identify

occupations. ABC argues that the Department’s surveys are unrepresentative because, in the
wage determinations developed using the survey data and using the majority rule, the majority
rate (which should be the same as the median) consistently exceeds wages calculated as survey
averages.
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wage rates for counties with insufficient data and the proposal in the NPRM to remove the bar on
cross-consideration of rural and metropolitan data both undercut the Department’s arguments
against using BLS data. NAHB and the Mortgage Bankers Association (MBA) also suggested
that the Department should consider outsourcing the wage data collection process to third-party
organizations they believe would be better equipped to collect greater quantities of data.

A joint comment from the National Asphalt Pavement Association, National Ready
Mixed Concrete Association, and National Stone, Sand & Gravel Association (NAPA,
NRMPCA, and NSSGA) suggested that reverting to the use of a 30-percent threshold is
“unnecessary” because there are other ways to improve the survey process. They suggested using
the certified payrolls that are submitted on DBRA projects to help identify prevailing wages.*’
They also suggested updating and standardizing classifications that are “outdated” and confusing
where they differ across political subdivisions. AGC suggested that the Department should revise
the wage survey process to allow contractors to report wage information by individual craft
classifications in each county by construction type, instead of broken-down project-by-project.

Several commenters stated that even if the 30-percent rule had been permissible
previously, the Department could not reasonably return to it because the construction labor
market has changed and prevailing rates “rarely occur in the modern economy.” ABC noted that
union density has declined in the construction labor market from 34 percent in 1981 to under 14

percent in recent years. The Association of Washington Housing Authorities (AWHA) stated that

49 The Department appreciates this suggestion, but notes that using certified payrolls instead of
the wage survey process would result in prevailing rates based entirely on data from DBRA-
covered projects. While such data could be helpful in certain circumstances in which there is not
sufficient data from private sources, it could not be used instead of the wage survey process
because the DBA contemplates a wider analysis of wage rates that includes those on wholly
privately funded projects where such data is available. See generally infra section I11.B.1.1i1.(B)
(“29 CFR 1.3(d)”).
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the increase in reliance on weighted averages actually reflects reality in certain construction
types where union participation is lacking. AWHA also stated that there is no need to return to
the 30-percent rule because there is better labor market wage information now available than
there was when the 30-percent rule was last in effect, with both proprietary and public databases
now containing “up-to-date wage and salary information on thousands of job classifications at
varying geographic levels.”

Finally, comments from ABC and a group of U.S. Senators asserted that the
Department’s reasoning for its proposal is contrary to the D.C. Circuit’s decision in Building &
Construction Trades’ Department v. Donovan, 712 F.2d 611, 61617 (D.C. Cir. 1983). In that
decision, the Department’s 1981-1982 rulemaking eliminating the 30-percent threshold had been
challenged. The D.C. Circuit stated that the Department’s new definition of “prevailing” as, first,
the majority rate, and second, a weighted average, was “within a common and reasonable
reading of the term” and “would not defeat the essential purpose of the statute, which was to
ensure that federal wages reflected those generally paid in the area.” Id. at 616—17. ABC stated
that this holding allowing the Department to eliminate the 30-percent threshold could not be
squared with the Department’s reasoning in the NPRM that the overuse of averages was
inconsistent with the text and purpose of the Act. See 87 FR 15704.

Considering these comments, the Department agrees with the commenters in favor of the
proposal that the 30-percent threshold is a reasonable threshold that represents the best course for
making wage determinations based on wage rates that are actually paid to workers in the relevant
area. The Department also believes that returning to the use of the 30-percent threshold at the
second step in the wage determination process is preferable for the same reasons that it is

preferable to use a modal methodology at all instead of using averages or the median for all wage
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determinations. The mode is more consistent with the term “prevailing,” and it is in general more
protective of prevailing wage rates against the depressive effect of low-wage contractors. Even
when adopting the current majority threshold for modal wage determinations in 1982, the
Department reiterated this long-held interpretation that the “most widely paid rate” should be the
“definition of first choice” for the prevailing wage, and that wage determinations should “mirror,
to the extent possible, those rates actually paid in appropriate labor markets.” 47 FR at 23645.

The Department disagrees that the D.C. Circuit’s Donovan decision precludes a return to
the 30-percent threshold or prevents the Department from concluding that an overuse of averages
is in tension with the Department’s long-held interpretation of the Act. In Donovan, the court
stated that the majority-only rule was “within a common and reasonable reading” of the term
prevailing, and “would not defeat the essential purpose of the statute.” 712 F.2d at 616—17. The
court did not, however, state or even suggest that the majority rule represented the only proper
reading of the statute. To the contrary, the court stated that it was upholding the new rule because
“the statute delegates to the Secretary, in the broadest terms imaginable, the authority to
determine which wages are prevailing.” 712 F.2d at 616.

As the Department explained in the NPRM, there has been a significant increase in the
use of weighted averages between 1983 and the present—from as low as 15 percent prior to the
implementation of the current regulations to 63 percent in the Department’s review of 19 recent
surveys. Several commenters noted that this increase in the use of averages appears to be far
beyond what was expected at the time the Department implemented the majority-only rule and at
the time of the D.C. Circuit opinion. For example, the unions that opposed the 1981-1982
rulemaking in court argued that it could result in “a third or more” of wage rates based on

weighted averages. Donovan, 712 F.2d at 616. Now, nearly double that number—two thirds—of
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prevailing wage rates published from recent surveys have been based on weighted averages.
These new circumstances represent a departure from the Department’s longstanding
interpretation of the Act. 5 Op. O.L.C. at 176-77.

The Department also disagrees with comments suggesting the Department can only
justify its return to the 30-percent threshold by finding that the current majority rule is per se not
allowed by the statute and suggesting furthermore that the Donovan decision bars the
Department from reaching that conclusion. As noted, however, the decision in Donovan reflects
that there can be more than one possible threshold for determining whether a wage rate is
prevailing, and that the statute delegates the decision about methodology to the Secretary of
Labor. 712 F.2d at 616. The Department has concluded that the original three-step process is
preferable to the majority-only rule because it is more consistent with the meaning of the word
“prevailing” and will be more protective against the depression of wage rates by low-wage
contractors. Under these circumstances, the Department does not need to find that the current
overuse of averages renders the majority-only rule effectively barred by the statute.

The Department also considered the comments critiquing the interface between the wage
survey program and the Department’s use of a modal methodology to determine prevailing
wages and the use of the 30-percent modal threshold in particular. The Department does not
believe it is necessary or preferable to abandon the current Davis-Bacon wage survey process, or
to require by regulation that survey data be adjusted with regression or other similar statistical
analyses. The process of adjusting survey data using weighting, imputation, or other
representative sampling methods would require additional data regarding the universe of projects

and classifications of workers—divided by construction type—that does not currently exist and
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would be overly burdensome and costly to obtain.>® Moreover, other commenters on the rule
specifically opposed the use of sampling or other similar methodologies because the decisions
about the underlying assumptions used in the calculations or modeling would give the
Department too much discretion that would be difficult for stakeholders to scrutinize. Finally,
such sampling or other statistical methods could also significantly increase the likelihood that the
wage rates the Department publishes would be akin to weighted averages and would not be wage
rates that are actually paid to workers in the relevant areas. The Department declines to impose
such requirements in this final rule.

The Department also considered ABC’s and others’ arguments that it should entirely
discontinue the Davis-Bacon wage surveys and instead use data from BLS surveys to determine
prevailing wages in the first instance. As ABC recognized in its comment, the Department has
explored this possibility on various occasions in the past at the recommendation of the GAO and
others. For example, ABC cited a 2004 letter from the Assistant Secretary for Employment
Standards, to the Department’s OIG, noting the actions the Department had taken to consider this
option, including funding pilot surveys to determine the feasibility of collecting fringe benefit
data as part of BLS’s National Compensation Survey (NCS), and working with BLS to examine
the extent to which the Occupational Employment and Wage Statistics (OEWS) survey might

provide detailed construction industry wage rate information by locality and occupation.®!

59 Similarly, the 2019 OIG report noted WHD officials’ concern that using statistical sampling
during the clarification process instead of manual reviews of survey data might be less efficient
and effective than current processes, and that “use of statistical sampling in lieu of
comprehensive clarification would likely result in the publication of fewer, and less robust, wage
determinations.” Report at 7, 43.

3! Letter from Victoria A. Lipnic, Assistant Secretary for Employment Standards, to Elliot P.
Lewis, Assistant Inspector General for Audit (Feb. 18, 2004). Available at:
https://www.oig.dol.gov/public/reports/oa/2004/04-04-003-04-420x.pdf.
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The Department has repeatedly concluded that relying on BLS data sources to determine
prevailing wages instead of continuing to conduct Davis-Bacon wage surveys is not preferable,
and the Department again reaches this conclusion. No BLS survey publishes, at a county level,
the wage data, fringe benefit data, data for sufficiently specific construction craft classifications,
and data by construction type, that would align with the Department’s interpretations of the
statutory requirements to determine prevailing wages for “corresponding class[es]” of workers
on “projects of a character similar” within “civil subdivisions of the State” in which the work is
to be performed. 40 U.S.C. sec. 3142(b).>? The Department does not agree with ABC that the
Department’s current use of larger geographic groupings under certain conditions suggests that
the Department should adopt BLS data that is compiled for areas larger than a county. The scope
of consideration regulations at § 1.7 allow the Department to consider data from larger
geographic areas only when there is insufficient wage survey data in a given county. This reflects
the Department's long-established position that the county level is the appropriate level at which
to determine prevailing wage rates where possible, and as such that the wholesale adoption of

BLS data compiled for larger areas generally would not be appropriate. The Department also

52 The BLS OEWS program produces employment and wage estimates for the nation as a whole,
for individual states, for metropolitan areas delineated by the Office of Management and Budget
(OMB), and nonmetropolitan areas, but it does not produce wage estimates at the county level,
which is the default “civil subdivision” that the Department uses to determine prevailing wages.
See Michael K. Lettau and Dee A. Zamora, BLS, “Wage estimates by job characteristic: NCS
and OES program data” (2013). Available at: https.//doi.org/10.21916/mlr.2013.27.
Additionally, the data for metropolitan and nonmetropolitan areas do not allow for wage rates for
occupations by industry. The NCS program provides measures of compensation trends and the
incidence of employer-sponsored benefits, but only at the national and Census region levels. The
BLS’s Quarterly Census of Employment and Wages has data at the county level, but the data are
not available by craft. Both the OEWS and NCS programs classify occupations based on job
duties and responsibilities that apply nationwide in accordance with the Standard Occupational
Classification system. WHD’s survey program, on the other hand, has always considered local
area practice in determining how work is classified for each occupation.
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considered whether it would be possible to combine BLS surveys or use underlying BLS
microdata instead of the Department’s wage surveys but determined that the BLS’s methodology
does not allow such a procedure because, among other reasons, BLS does not collect data on a
project-by-project basis and therefore does not capture circumstances in which employees may
be paid different hourly rates for work based on the type of project. Finally, the Department’s
conclusion is bolstered by the widespread practice of states, many of which have adopted
prevailing wage laws, that have likewise determined that wage surveys are an appropriate
mechanism to set prevailing wages.>*

ABC is correct that the Department uses BLS data for wage determinations under the
SCA, which has important statutory similarities with the DBA in that it requires payment of
wages “in accordance with prevailing rates in the locality.” 41 U.S.C. sec. 6703(1). There are
several reasons, however, why the Department’s decisions have been different under the SCA
than under the DBA. The first is that the SCA does not contain the same statutory text as the
DBA requiring prevailing wages to be based on “projects of a character similar.” 40 U.S.C. sec.
3142(b). This distinction underscores the Department’s need to survey DBA wage rates by
construction type, a level of detail that does not exist in any BLS data source. In addition, the

SCA contains an alternative mechanism that gives weight to collectively bargained rates by

53 See, e.g., 26 Me. Rev. Stat. Ann. section 1308 (requiring the Maine Bureau of Labor Standards
to determine prevailing wages through a regularly conducted wage and benefits survey); Minn.
R. section 5200.1020 (providing for annual surveys to calculate prevailing wages on covered
highway and construction projects); Mont. Code Ann. section 18-2-414 (authorizing the
Montana Commission of Labor and Industry to either perform a wage survey or adopt the rates
set by the United States Department of Labor); Tex. Gov’t Code Ann. section 2258.022 (setting
the state prevailing wage either through wage surveys or by incorporating the rates set by the
United States Department of Labor).
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requiring them to govern certain successor contracts where the predecessor contract was covered
by a CBA. 41 U.S.C. sec. 6703(1).

Comparisons between the DBA and SCA can also be fraught because construction work
is significantly different from most service work. As a Professor of Economics at the University
of Utah commented on this rulemaking, the construction industry is based on a “craft
classification” model—in which crafts are understood to be a collection of related skills that
allow a craft worker to address a range of jobs as that worker goes from project to project, and
which can only be supported with proper investment and skills training. Protecting craft
classifications where they prevail was one of the core original purposes of the Davis-Bacon Act.
See Charles Donahue, “The Davis-Bacon Act and the Walsh-Healey Public Contracts Act: A
Comparison of Coverage and Minimum Wage Provisions,” 29 Law & Contemp. Probs. 488, 508
(1964) (noting the Department’s deference to local craft organization in wage determinations
because “[t]o do otherwise would destroy craft lines which the statute seeks to preserve”); see
also Donovan, 712 F.2d at 625 (noting that Congress was “quite clear” in 1935 that it was an
“evasion of the Act” to break down craft classifications where they prevail). This industrial
organization and the legislative history support the Department’s stricter approach under the
DBRA to protecting actual wage rates that prevail because when those rates are higher than the
average wage, they are often higher because they are incorporating apprenticeship and other
training costs that are critical for the maintenance of the craft organization of the local

construction market.>* It also explains why the Department does not agree with ABC’s

> Notwithstanding these differences, under the SCA regulations, the Department also may
publish prevailing collectively bargained rates rather than rely on BLS data. See 29 CFR 4.51(b)
(“Where a single rate is paid to a majority (50 percent or more) of the workers in a class of
service employees engaged in similar work in a particular locality, that rate is determined to
prevail.”).
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suggestions that the Davis-Bacon program should adopt the standardized national Standard
Occupational Classification system for identifying construction worker classifications and also
abandon the division of wage rates by “construction type,” so as to align all Davis-Bacon
classifications with the format of BLS program data. Similarly, the differences between the SCA
and the DBA and the industry sectors they cover, and the craft-protection focus of the DBA, also
explain why the Department does not believe it is appropriate, as ABC suggests, to adopt a single
nationwide fringe benefit rate under the DBRA in the same way that it has under the SCA.

ABC commented that the Department should be more flexible with how it analyzes the
statutory requirements and find that the statute permits the use of averages or modal
approximations derived from statistical modeling rather than revert to the three-step process and
retain the current wage survey process. ABC and other commenters also suggested the use of
BLS data would have other important benefits. ABC stated that directly using BLS data would
improve the timeliness of wage determinations because BLS surveys are updated annually. ABC
and the group of U.S. Senators stated that using BLS data would eliminate an impediment
preventing small firms from bidding on Davis-Bacon contracts because it would eliminate the
problem of missing classifications on wage determinations. The commenters said that such
missing classifications can be an impediment for small firms because it is costly and complicated
to request conformances. ABC suggested that the Department should consider transferring
funding from WHD to BLS by contracting with BLS to provide data, with the additional funding
to BLS going to address any ways in which BLS methods are deficient for DBRA purposes.

Having considered these arguments, the Department continues to believe that the best
course of action is to adopt the proposed reversion from the majority rule to the three-step

process as the methodology for making wage determinations. The Department agrees that it is
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important to continue seeking ways to improve contractor participation in its voluntary wage
surveys, which will have the benefit of increasing sample sizes for wage determinations and
making wage determinations possible for more classifications. The Department has initiated a
process to revise the wage survey form (WD-10 form) that is used during wage surveys. In that
process, it proposed a number of changes in order to decrease the burden on contractors of
responding to the survey and lead to higher survey response rates. See 87 FR 36152, 36152-53
(June 15, 2022). The Department, through that process, is also considering updates to the
directory of classifications that is listed on the form, and to procedures to assist in capturing
information about local area practice and industry changes in classifications over time. Thus, the
Department does not believe NAPA, NRMPCA, and NSSGA’s concerns about outdated
classifications is a persuasive reason not to adopt the changes to the methodology of determining
prevailing wages from survey data. Collecting more accurate data and returning to the 30-percent
threshold are supplementary, not mutually exclusive, means to determining appropriate wage
rates. The Department is therefore not only returning to the use of the 30-percent threshold in
this final rule, but also will continue to promote greater participation in its surveys and take
related steps, such as its revision to the WD-10 form outside this rulemaking, in order to increase
the pool of data that is available to determine accurate prevailing wage rates.

While the Department appreciates AGC’s suggestions regarding revising the wage survey
process to allow contractors to report data for workers more generally instead of on a project-by-
project basis, the Department notes that the statute discusses the determination of the prevailing
wage on the basis of “projects of a similar character,” 40 U.S.C. sec. 3142(b), and that project-
by-project reporting promotes accuracy in the survey process because it more readily enables the

Department to identify the number of workers that were paid each reported rate (and hence to
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properly calculate the prevailing wage) in a given area. A data submission consisting solely of
the wages and fringe benefits paid generally to a particular classification, particularly if such a
submission did not identify how many workers received each identified rate, would at a
minimum create challenges and inefficiencies in determining the prevailing wage rate.

The Department also agrees with commenters that addressing timeliness issues and the
overuse of conformances are important goals. The use of BLS data, however, could cause its
own problems with missing classifications. BLS’s OEWS program, for example, uses the Office
of Management and Budget’s (OMB) Standard Occupational Classification (SOC) system when
publishing wage estimates. The SOC system does not include a number of individual
classifications that the Department commonly uses to appropriately account for local area
practice and the craft system. For example, the Department often issues separate wage rates for
Plumbers, Pipefitters, and Steamfitters. The OEWS program only issues a single wage rate in a
given locality under SOC code 47-2152 (“Plumbers, Pipefitters, and Steamfitters”). For this
reason, the Department believes that ABC’s proposal to directly use the SOC system would
result in less accurate craft classifications. As discussed further below, in this rulemaking, the
Department is adopting new methods of reducing the need for conformances and more
frequently updating wage determinations, including through the limited use of BLS data where it
can reasonably be used to estimate wage-rate increases in between voluntary surveys. The
Department believes these changes, once implemented, will improve the wage determination
program without making a significant departure from longstanding interpretations of the

statutory text and purpose of the DBRA.
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(2) Comments regarding costs of the 30-percent threshold

In proposing the return to the 30-percent threshold, the Department also considered the
other explanations it provided in 1982 for eliminating the rule in the first place—in particular,
the potential for a possible upward pressure on wages, contract costs, or prices. In the 1982 final
rule, the Department summarized comments stating that the rule is “inflationary because it
sometimes results in wage determination rates higher than the average.” 47 FR at 23644. The
Department did not explain exactly what the commenters meant by the term “inflationary.” See
id. Later, the Department stated simply that it “agree[d] with the criticisms of the 30 percent
rule,” without specifically referencing the wage-inflation concerns. Id. at 23645. Later still, in a
discussion of the final regulatory impact and regulatory flexibility analysis, the Department
estimated that eliminating the 30-percent rule could result in a cost savings of $120 million per
year. Id. at 23648. The Department then stated that it was adopting the new rule “not only
because it will result in substantial budgetary savings, but also because it is most consistent with
the ‘prevailing wage’ concept contemplated in the legislation.” /d.

In the current rulemaking, many commenters opposing the Department’s proposed
reversion to the 30-percent threshold, including several housing industry associations and
entities, referenced and restated the earlier concerns about an “inflationary effect.” ABC and the
group of Senators referenced criticism of the 30-percent rule by the GAO in the 1960°s and
1970’s, including the 1979 report that urged the repeal of the Act as a whole and related

congressional hearings in which the GAO referred to the 30-percent rule as resulting in “inflated
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wage rates.”>> Several commenters pointed to two studies finding that prevailing wages under
the DBA increase costs to taxpayers. The NAHB pointed to a 2008 study by the Beacon Hill
Institute, finding that Davis-Bacon wage determinations increase the cost of Federal construction
by “nearly 10 percent,”® and a study by the Congressional Budget Office (CBO) that estimated a
$12 billion reduction in Federal spending from 2019 through 2028 if DBA requirements were not
applied to covered projects.’’” CEI, stating that no more recent data is available on the economic
impact of the 30-percent rule, cited a 1983 CBO estimate that the DBA’s requirements added 3.7
percent to the overall cost of Federal construction projects.’® They also cited a later estimate
from after implementation of the majority rule, estimating that DBA requirements added 3.4
percent to the cost of Federal construction projects.>® Comparing these two studies, CEI claimed,

shows the difference between the 30-percent threshold and the majority-only rule accounts for

55 See Administration of the Davis-Bacon Act, Hearings before the Spec. Subcomm. on Lab. of
the H. Comm. on Educ. & Lab., 87th Cong. 283 (1962) (testimony of J.E. Welch, Deputy
General Counsel, General Accounting Office) (“Our experience indicates that the methods and
procedures by which minimum wage requirements for Federal and federally assisted
construction contracts are established and enforced under present law have not kept pace with the
expansion and increased use of such requirements.”); Oversight Hearing on the Davis-Bacon
Act, Before the Subcomm. on Lab. Standards of the H. Comm. on Educ. & Lab., 96th Cong. 4
(1979) (testimony of Comptroller General Elmer Staats) and 60—64 (testimony of Secretary of
Labor Ray Marshall criticizing GAO methodology).

36 Paul Bachman, Michael Head, Sarah Glassman, & David G. Tuerck, Beacon Hill Inst., “The
Federal Davis-Bacon Act: The Prevailing Mismeasure of Wages,” (2008). ABC cited this 2008
report, as well as a subsequent Beacon Hill report, which updated it. See William F. Burke &
David G. Tuerck, Beacon Hill Inst., “The Federal Davis-Bacon Act: Mismeasuring the
Prevailing Wage,” (2022).

57 CBO, “Repeal the Davis-Bacon Act,” Dec. 13, 2018, https://www.cbo.gov/budget-
options/54786.

8 CBO, “Modifying the Davis-Bacon Act: Implications for the Labor Market and the Federal
Budget,” July 1983, https://www.cbo.gov/sites/default/files/98th-congress-1983-
1984/reports/docl2-entire_0.pdf.

9 CBO, “Toll Funding of U.S. Highways,” Dec. 1985,
hitps://www.cbo.gov/sites/default/files/99th-congress-1985-

1986/reports/1985 12 tollfinancing.pdf.
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about 8 percent in the overall cost of complying with the Act (or, presented differently, about 0.3
percent in the total cost of Federal construction projects).

Several commenters, in particular in the residential building industry, expressed general
concern that higher labor costs could put some projects at risk of being financially infeasible.
The NAHB stated that “relatively small price increases can have an immediate impact on low-to
moderate-income homebuyers and renters who are more susceptible to being priced out of the
market.” According to NAHB, there are already a number of other current difficulties with
building housing that the proposed change does not address, including rising costs for materials,
an increasingly transient and aging workforce, and the economic impact of COVID-19. The
National Association of Housing and Redevelopment Officials (NAHRO) stated that Congress
has underfunded affordable and public housing, and that because there is a limited amount of
funding for such efforts, the number of units built will go down if costs go up. Because of this,
the organization recommended that the HUD programs be excluded from the final rule.

Some commenters stated their opposition to the proposed reversion to the three-step
process but appeared to misunderstand that the rule does not require, or always result in, the
highest wage rate being identified as prevailing. AFP-I4AW, for example, stated that the 30-
percent rule would “serve to inflate the wage determination by relying only on the highest wage
earners in the locality.” This assumption is not correct. The 30-percent threshold does not
distinguish between rates based on whether they are higher or lower. Rather, under the rule, the
Department will determine that a wage rate is prevailing if that wage rate is earned by the most
workers in a wage survey and if that number is also more than 30 percent of workers in the
survey—whether that wage rate is higher or lower than any other wage rate in the survey, and

whether it is collectively bargained or not. The Department’s review of recent wage surveys

58



suggests that the return to the 30-percent threshold will in some cases result in wage rates that
are higher than the currently used average and in other cases lower rates. See section V.D.1.ii.
This is consistent with the results of the 30-percent threshold when it was last in effect before the
1981-1982 rulemaking. See 1979 GAO Report, at 53 (noting the data showed that under the 30-
percent rule, where a lower hourly rate prevailed, the Department identified the lower rate as the
prevailing rate).

In contrast to the commenters that opposed the proposal, many commenters that
supported the proposal argued that the rule would not significantly increase project costs or
increase inflation. Several of these commenters noted studies regarding the cost effects of
prevailing wage regulations in general. For example, the III-FFC noted that the “economic
consensus’ today is that prevailing wage requirements generally do not raise total construction
costs. III-FFC cited a literature review that analyzed the 19 peer-reviewed studies that have been
published since 2000 about the impacts of prevailing wage regulations in public construction
(together covering more than 22,000 public works projects). See Kevin Duncan & Russell
Ormiston, “What Does the Research Tell Us About Prevailing Wage Laws,” 44 Lab. Stud. J.
139, 14142 (2018). A significant majority of those peer-reviewed studies did not find evidence
that prevailing wages affected overall construction costs. As III-FFC noted, a key driver of this
outcome is that contractors on covered projects will tend to hire higher-skilled workers and
utilize more capital equipment. See William Blankenau & Steven Cassou, “Industry Differences
in the Elasticity of Substitution and Rate of Biased Technological Change between Skilled and
Unskilled Labor,” 43 Applied Econ. 312942 (2011); Edward Balistreri, Christine McDaniel, &
Eina V. Wong, “An Estimation of U.S. Industry-Level Capital-Labor Substitution Elasticities:

Support for Cobb-Douglas,” 14 N. Am. J. of Econ. & Fin 343-56 (2003). Other commenters
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submitted similar research showing that prevailing wages are associated with higher productivity
and that labor costs are only a small part of overall project costs in many segments of the
construction industry, limiting the impact of any increased wage costs on overall project costs.
See Frank Manzo & Kevin Duncan, Midwest Econ. Policy Inst., Examination of Minnesota’s
Prevailing Wage Law: Effects on Costs, Training, and Economic Development 4 (2018);
Nooshin Mahalia, Econ. Policy Inst., Prevailing Wages and Government Contracting Costs 3—4
(2008).

Several of these commenters specifically criticized the Department’s apparent reliance in
1982 on arguments that the 30-percent rule had an “inflationary effect.” These commenters noted
that the concerns about an “inflationary effect” at the time were drawn from the same 1979 GAO
report on which the opponents of the proposal now rely.®® The Iron Workers, for example, noted
that in 1979 the Department had strongly criticized the GAO report’s statistical methods. In
1979, the Department maintained that the GAO’s conclusions lacked “statistical validity”
because it was methodologically flawed and failed to consider important variables, such as
productivity. See 1979 GAO Report, at 15. However, in its 1982 rulemaking, the Department did

not acknowledge other evidence undermining the GAO’s conclusions, or the Department’s own

60 The GAO issued a report in 1979 urging Congress to repeal the Act because of “inflationary”
concerns. See Gov’t Accountability Office, HRD-79-18, “The Davis Bacon Act Should be
Repealed” (1979) (1979 GAO Report). Available at: https://www.gao.gov/assets/hrd-79-18.pdf.
The report argued that even using only weighted averages for prevailing rates would be
inflationary because they could increase the minimum wage paid on contracts and therefore
result in wages that were higher than they otherwise would be. The House Subcommittee on
Labor Standards reviewed the report during oversight hearings in 1979, but Congress did not
amend or repeal the Act, and instead continued to expand its reach. See, e.g., Cranston-Gonzalez
National Affordable Housing Act, Pub. L. No. 101-625, Sec. 811(j)(6), 104 Stat. 4329 (1990);
Energy Independence and Security Act of 2007, Pub. L. No, 110-140, Sec. 491(d), 121 Stat.
1651 (2007); American Recovery and Reinvestment Act, Pub. L. No. 111-5, Sec. 1606, 123 Stat.
303 (2009); Consolidated Appropriations Act of 2021, Pub. L. No. 116-260, Sec. 9006(b), 134
Stat. 1182 (2021).
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prior position that the 1979 GAO report could not be relied upon. Another commenter noted that
the GAO itself had conceded that its sample size was insufficient for projecting results with
statistical validity. /d.

The commenters supporting the Department’s current proposed reversion to the 30-
percent rule also noted that, whatever its persuasiveness at the time, the 1979 GAO report cannot
be relied on now because of its outdated statistical methods and because of the existence of
other, more contemporary, evidence undermining its conclusions. Commenters noted that the
three main studies relied on by opponents of the 30-percent threshold, including the GAO report,
the Department’s 1981-1982 regulatory flexibility analysis, and the Beacon Hill studies, were all
based on a “wage differential” calculation methodology that has been discredited by peer-
reviewed scholarship published since the 1981-1982 rulemaking.®! In a comment, two
Professors of Economics argued that “the results of any study that measures the cost of
prevailing wages based on [the wage differential method] should be interpreted with extreme
caution and is not suitable as a basis of public policy decisions.” Commenters noted that more
advanced statistical methods than those used by GAO have since established that in the
construction industry, the substitution of lower-wage and lower-skilled workers for higher-paid
and higher-skilled workers does not necessarily reduce project costs because the lower

productivity of lower-skilled workers can offset incrementally higher wages paid to more-skilled

61 See Kevin Duncan & Russell Ormiston, “What Does the Research Tell Us About Prevailing
Wage Laws,” 44 Lab. Stud. J. 139, 141—42 (2018). The Beacon Hill Report was not peer-
reviewed. /d. at 141. The 2022 Beacon Hill Report uses the same methodology as the 2008
Beacon Hill Report.
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workers.%? That is why, they asserted, the preponderance of peer-reviewed studies conclude that
prevailing wage laws as a whole have little or no effect on overall project costs.®® Given the
evidence for prevailing wage laws as a whole, the commenters expressed skepticism that the
return to the 30-percent rule would have an effect on project costs.

The Department agrees with those commenters that found the 1979 GAO Report and the
Department’s 1981-1982 analysis unpersuasive. The Department does not believe that these
analyses are reliable or accurate.® For example, the Department’s 1981-1982 analysis did not
consider labor market forces that could prevent contractors from lowering wage rates in the short
run. The analysis also did not attempt to address productivity losses or other costs of setting a
lower minimum wage, such as higher turnover and a reduced ability to recruit high-skilled
workers. For these reasons, the Department does not believe that the analysis in the 1982 final
rule implies that the current proposed reversion to the 30-percent rule would have a significant
impact on contract costs. Moreover, even if the Department were to rely on this analysis as an
accurate measure of impact, such purported cost savings (adjusted to 2019 dollars) would only

amount to approximately two-tenths of a percent of total estimated covered contract costs.

62 See William Blankenau & Steven Cassou, “Industry Differences in the Elasticity of
Substitution and Rate of Biased Technological Change between Skilled and Unskilled Labor,”
43 Applied Econ. 312942 (2011); Edward Balistreri, Christine McDaniel, & Eina V. Wong,
“An Estimation of U.S. Industry-Level Capital-Labor Substitution Elasticities: Support for Cobb-
Douglas,” 14 N. Am. J. of Econ. & Fin 343-56 (2003).

63 See Duncan & Ormiston, supra note 61, at 142—48 (collecting peer-reviewed studies).

64 The Department has not attempted to assess the relative accuracy of the $120 million estimate
over the decades, which would be challenging given the dynamic nature of the construction
industry and the relatively small impact of even $120 million in savings. The Department at the
time acknowledged that its estimate had been heavily criticized by commenters and was only a
“best guess”—in part because it could not foresee how close a correlation there would be
between the wage rates that are actually paid on covered contracts and the wage determinations
that set the Davis-Bacon minimum wages. 47 FR at 23648.
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The two CBO reports from 1983 and 1985 cited in a comment by CEI are not persuasive
for the same reason. The 1983 CBO study projected that the elimination of the 30-percent rule
would save an average of $112 million per year from 1984 to 1988. Id. at 36. That report,
however, was based on the Department’s own analysis in the 1981-1982 rulemaking, id. at xii,
which was flawed as previously noted. The 1985 CBO report did not contain an independent
analysis and simply cited to the 1983 report. See 1985 CBO Report, at 16 n.2. Thus, the reports
provide no additional helpful evidence and instead suffer from the same analytical problems as
the Department’s own 1981-1982 study and other simple wage-differential analyses.5

After considering the available data, and assuming for the purposes of this discussion that
costs are in fact a permissible consideration in defining the term “prevailing wage,” the
Department is not persuaded that returning to the 30 percent threshold will cause a meaningful
increase in Federal construction costs. Based on the Department’s demonstration in the economic
analysis of what the prevailing wage would be after applying the 30-percent threshold to a
sample of recently published prevailing wage rates, the Department found no clear evidence of a
systematic increase in the prevailing wage sufficient to affect prices across the economy. The
illustrative analysis in section V.D. shows returning to the 30-percent rule will significantly

reduce the reliance on the weighted average method to produce prevailing wage rates. Applying

%5 The 1983 CBO study acknowledged these issues. It noted that the 1979 GAO study had been
questioned because of inadequate sample sizes, the choice of projects covering small volumes of
construction, and inappropriate assumptions. See 1983 CBO Report, at 48. It also noted that
“questions have been raised regarding the general approach of translating wage increases directly
into cost increases.” Such an approach, the report notes, “may be incorrect . . . to the extent that
workers at different wage levels may not be equally productive.” Id. at 48—49. The 2018 CBO
projection that NAHB cites does not explain its methodology, but it estimates savings from
eliminating the entire Davis-Bacon Act as amounting to only 0.8 percentage points in project
costs associated with a reduction in wages and benefits. See supra note 57,
https://www.cbo.gov/budget-options/54786.

63


https://www.cbo.gov/budget-options/54786

the 30-percent threshold, some prevailing wage determinations may increase and others may
decrease, but the magnitude of these changes will, overall, be negligible. Even where wage
determinations may increase, the Department is persuaded by recent peer-reviewed research,
which generally has not found a significant effect from wage increases related to prevailing wage
requirements on the total construction costs of public works projects.

For similar reasons, the Department is not persuaded that the reversion to the 30-percent
threshold would have any impact on national inflation rates. Several commenters, including CEI
and certain members of Congress, stated that the Department’s proposal is ill-timed because of
the current levels of economy-wide inflation and the risks of a wage-price spiral. Returning to
the 30-percent rule, CEI claimed, “would likely contribute to the pressures” that could create
such a spiral. Although CEI referenced the 1983 CBO Report to support its argument that the 30-
percent threshold would increase construction costs, CEI did not note the conclusion in that
study that the DBA as a whole “seems to have no measurable effect on the overall rate of
inflation.” 1983 CBO Report, at xii, 30-31.

One individual commenter asserted that the Department should be required to consider
not only whether the 30-percent rule can alone cause inflation, but also whether the proposal, in
combination with other regulatory and spending measures, would have an effect on inflation and
what that effect would be. The commenter stated that the infusion of Federal infrastructure
spending from the Infrastructure Investment and Jobs Act (IIJA), Pub. L. No. 117-58, will likely
lead to substantial compensation premiums for construction workers. The commenter stated that
such wage increases would occur “because a sudden increase in federal infrastructure spending

does not necessarily lead to a commensurate increase in construction sector employment.”
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The Department disagrees that this rule will substantially impact inflation. As noted, the
Department’s illustrative analysis in section V.D. suggests that the reimplementation of the 30-
percent threshold will result in some prevailing wage determinations increasing and others
decreasing, but the magnitude of these changes will, overall, be negligible. In addition, even if
this rule leads to an increase in some required prevailing wage rates, it will not have an equal
impact on actual wages paid to workers on DBRA-covered contracts, because some workers may
already be earning above the new prevailing wage rate.

If wages for potentially affected workers were to increase, the Department does not
believe that it would lead to inflation. Recent research shows that wage increases, particularly at
the lower end of the distribution, do not cause significant economy-wide price increases.®® For
example, a 2015 Federal Reserve Board study found little evidence that changes in labor costs
have had a material effect on price inflation in recent years.®” Even in the recent period of
increased inflation, there was little evidence that the inflation was caused by increases in wages.

A study of producer price inflation and hourly earnings from December 2020 to November 2021

% See, e.g., J.P. Morgan, “Why Higher Wages Don’t Always Lead to Inflation” (Feb. 7, 2018),
available at: https://'www.jpmorgan.com/commercial-banking/insights/higher-wages-inflation;
Daniel MacDonald & Eric Nilsson, “The Effects of Increasing the Minimum Wage on Prices:
Analyzing the Incidence of Policy Design and Context,” Upjohn Institute working paper; 16-260
(June 2016), available at https.://research.upjohn.org/up workingpapers/260/; Nguyen Viet
Cuong, “Do Minimum Wage Increases Cause Inflation? Evidence from Vietnam,” ASEAN
Economic Bulletin Vol. 28, No. 3 (2011), pp. 337-59, available at:
https://www.jstor.org/stable/41445397; Magnus Jonsson & Stefan Palmqvist, “Do Higher Wages
Cause Inflation?,” Sveriges Riksbank Working Paper Series 159 (Apr. 2004), available at:
http://archive.riksbank.se/Upload/WorkingPapers/WP _159.pdf;

Kenneth M. Emery & Chih-Ping Chang, “Do Wages Help Predict Inflation?,” Federal Reserve
Bank of Dallas, Economic Review First Quarter 1996 (1996), available at:
hitps://www.dallasfed.org/~/media/documents/research/er/1996/er9601a.pdf.

87 Ekaterina V. Peneva & Jeremy B. Rudd, “The Passthrough of Labor Costs to Price Inflation,”
Federal Reserve Board (2015), available at: Attps.//www.federalreserve.gov/econres/feds/the-
passthrough-of-labor-costs-to-price-inflation. htm
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found that inflation and wage growth were uncorrelated across industries.®® Additionally, as two
Professors of Economics commented, “since prevailing wages are not associated with increased
construction costs, there is no reason to assume that the policy causes inflation in the
macroeconomy.”

More importantly, DBRA-covered contracts make up a small share of overall economic
output. Because federally-funded construction only makes up approximately 13 percent of total
construction output and the number of potentially affected workers (1.2 million) is less than 1
percent of the total workforce, the Department does not believe that any wage increase
associated with this rule would significantly increase prices or have any appreciable effect on the
macroeconomy. %’

In sum, the factual conclusions about “inflationary effects” underlying the 1982
elimination of the 30-percent rule are no longer supportable because they have been discounted
over the past 40 years by more sophisticated analytical tools. Furthermore, the available evidence
does not suggest that concerns about the 30-percent threshold increasing project costs or national
inflation rates are justified.

The Department also considered the comments that express concern about whether the
30-percent threshold may affect certain sectors or areas, and the residential construction industry

in particular, differently than the national economy as a whole. As they are for other types of

%8 Josh Bivens, “U.S. Workers Have Already Been Disempowered in the Name of Fighting
Inflation,” Figure A, Economic Policy Institute (Jan. 2022), available at:
https://'www.epi.org/blog/u-s-workers-have-already-been-disempowered-in-the-name-of-
fighting-inflation-policymakers-should-not-make-it-even-worse-by-raising-interest-rates-too-

aggressively/
% Federally funded construction as a share of total construction output can be calculated from the

data in Table 3 ($216,700,000,000 + $1,667,000,000,000 = 0.13). The estimate of 1.2 million
potentially affected workers is calculated in section V.B.2.
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construction, respectively, prevailing wage rates for DBRA-covered residential construction are
based on WHD wage surveys of residential construction projects. Residential construction can be
distinguished from other construction types in several important ways: it tends to be less capital-
and skill- intensive and thus generally has fewer barriers to entry for firms as well as for workers,
projects tend to be of smaller and shorter duration, workers tend to move more often between
firms, and firms tend to provide less training.’” Wages also tend to be lower in residential
construction than in nonresidential construction types, and unionization rates have historically
been lower. Because of lower unionization rates in the residential construction industry, where
the methodology for determining prevailing rates is based on the mode (whether majority or 30-
percent threshold), the rates that prevail are more likely to come from non-union wage rates than
from higher, collectively bargained rates. As a result, in comparison to other construction types,
it is less likely—not more likely—that the 30-percent threshold will result in increases in
prevailing wage rates on residential construction projects. However, in the more limited
circumstances in which residential construction rates may change from averages to rates based
on CBAs, the increases in wage rates could be larger given the generally lower wage floors in the
industry.”!

Moreover, even if implementation of the proposal were to lead in some areas to increased

wages, and even assuming those increased wages resulted in increased project costs for federally

70 See Russell Ormiston et al., “Rebuilding Residential Construction,” in Creating Good Jobs: An
Industry-Based Strategy 75, 7879 (Paul Osterman ed., 2020).

! Although the transfer analysis presented in Section V.D.1 is simply illustrative and may not be
representative of the impact of this rule, the results of this analysis reflect that only 5 percent of
the residential fringe benefit rates analyzed were affected by the reversion to the 30-percent
threshold, compared to 14 percent of building fringe rates, 19 percent of heavy fringe rates and
23 percent of highway fringe rates. In those limited circumstances where residential fringe rates
were affected, however, they tended to increase more significantly given their largely nonunion
baseline.
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financed residential construction, the effects on overall housing prices or rents would not be
significant. DBRA-covered construction makes up only a very small percentage of the total new
construction in the residential construction market—only 1 percent as of July 2022.”> And,
annual new residential construction itself tends to be less than 1 percent of all available
residential units.”> Among the residential construction covered by the DBRA, many projects
would be unaffected by the proposed reversion to the 30-percent threshold. The Department’s
illustrative analysis suggests that the proposal would only affect the methodology for
approximately one-third of new wage determinations, and of those, some would result in
decreases in the required wage rate, not an increase. See section V.D.1.ii.”* The most reasonable
conclusion is that any limited potential increase in some construction costs for such a small
percentage of the residential market would not affect housing prices or rents generally.”

The Department also considered the concerns commenters raised about the construction
of publicly funded affordable housing in particular. In a comment, two Professors of Economics

said that three studies have found that the application of prevailing wage laws in general may be

2 According to the Census Bureau, the Seasonally Adjusted Annual Value of Private Residential
Construction Put in Place, as of July 2022, was $920.4 billion; public residential construction
was $9.3 billion. https:/www.census.gov/construction/c30/c30index.html.

73 See U.S. Census Bureau, National and State Housing Unit Estimates: 2010 to 2019,
https://www.census.gov/data/tables/time-series/demo/popest/2010s-total-housing-units.html,

74 There are additional reasons why increasing labor costs do not have a one-to-one correlation
with housing and rent prices. In recent decades, housing prices have significantly outpaced real
construction costs. See Joseph Gyourko & Raven Molloy, “Regulation and Housing Supply,”
(Nat’l Bureau of Econ. Rsch., Working Paper No. 20536, 2014),
https://www.nber.org/system/files/working papers/w20536/w20536.pdf. Gyourko and Molloy
conclude that, as a general matter, labor and material costs do not appear to act as a major
constraint on residential development, in comparison to land-use policy constraints.

75 In addition, the reversion to the 30-percent threshold will not result in any wage increases in
the short-term. Any effect on wage increase will only occur after wage new residential
construction-type surveys are initiated and completed, and then wage determinations based on
those surveys are incorporated into new construction contracts.
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correlated with increased project costs for affordable housing projects.’® But, for two reasons,
these studies are of limited value for forecasting the effects of reversion to the 30-percent rule.
First, as noted, the Department’s illustrative analysis of the effects of the 30-percent threshold,
which included residential construction survey data, does not show a systematic increase in
prevailing wage rates. Second, the peer-reviewed studies showing potential increased project
costs on affordable housing projects do not compare different prevailing wage methodologies,
but instead compare whether projects are either covered or not covered at all by prevailing wage
requirements. Where studies compare the existence of prevailing wage requirements at all (as
opposed to a simple change in wage determination methodologies), other factors can explain
project cost increases.”’

The Department also considered the comments regarding the potential effects of
economic conditions that may result from increased infrastructure spending. While it is true that
increases in construction spending can lead to increases in construction wage rates in the short
run,’® this potential does not suggest the Department’s proposal is unwarranted. Under the 30-
percent threshold, as under the current majority rule or any other measure of prevailing wages,
wage determinations will and should generally reflect increases in wage rates that result from
separate policy decisions by Federal, State, or Local governments, or other macro-economic

phenomena. The commenters did not suggest, and the Department did not identify, any specific

76 See also Duncan & Ormiston, supra n. 61, at 142—48 (discussing peer-reviewed studies).

"7 For example, cost differences may be attributable in part to reductions in independent-
contractor misclassification, failure to pay overtime, and other basic wage violations that are
disincentivized because of the prevailing-wage requirement to submit certified payroll. /d. at
146.

8 One commenter suggested that increased infrastructure spending could lead to an increase in
demand for construction workers, and that the supply of skilled workers might not be
commensurate in the short term, which could lead to an increase in wage rates.
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mechanism through which the 30-percent threshold would interact with construction spending
increases in a way that would materially affect the results of the Department’s illustrative
analyses or suggest outcomes other than those supported by the peer-reviewed literature. Finally,
the prevailing wage methodology in this rule is not a short-term policy; it is intended to apply
during timeframes when public infrastructure spending is lower, as well as those when it is
higher, and during all phases of the construction industry business cycle.

Finally, the Department disagrees with NAHB that the proposal should be withdrawn
because, among other reasons, the proposal does not address certain challenges in the residential
building industry, including “an increasingly transient and aging workforce, increased building
costs resulting from supply shortages, and the economic impact of COVID-19, among other
things.” NAHB explains, in addition, that the residential construction industry has been
“suffering from a skilled labor shortage for many years.” The Department agrees with NAHB
that these topics are important for policymakers to consider. NAHB does not explain why the
methodology for determining the prevailing wage under the DBRA is relevant to addressing
these challenges, or why a methodology other than the Department’s proposed reversion to the
three-step process would be more beneficial. However, to the extent that the 30-percent threshold
could increase wage rates in some areas, as NAHB also asserts, such an outcome would be
beneficial to the industry by attracting more workers to the construction labor market and
allowing required prevailing wages to more often support the maintenance of apprenticeship and
training costs that will contribute to the expansion of the skilled workforce.

In addition to all of these factual arguments about whether costs or inflation may
increase, however, several unions and contractor associations argued that the Department should

not be permitted as a legal matter to consider contract costs or other similar effects of any wage
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increases when it determines the proper prevailing wage methodology. The United Brotherhood
of Carpenters and Joiners of America (UBC) and NABTU argued that the Department’s apparent
goal in 1981-1982 of reducing construction costs was not consistent with the purpose of the Act.
NABTU stated that such a reliance on cost considerations was arbitrary and capricious under the
Supreme Court’s decision in Motor Vehicle Manufacturers Ass 'n of the United States v. State
Farm Mutual Automobile Insurance Co., 463 U.S. 29, 43 (1983) (State Farm), because it relied
on a factor (cost) that Congress had not intended to be considered. To the contrary, commenters
noted, statements in the legislative history suggest that Congress’s “chief concern” was “to
maintain the wages of our workers and to increase them wherever possible.” 74 Cong. Rec. 6513
(1931) (remarks of Rep. Mead); see also United States v. Binghamton Constr. Co., 347 U.S. 171,
17677 (1954) (noting that the legislative history demonstrates that the DBA was “not enacted
for the benefit of contractors, but rather to protect their employees from substandard earnings”).
The Department agrees with these commenters that there is a legitimate question as to
whether it would be appropriate to use a methodology that is less consistent with the definition of
“prevailing wage” in order to reduce contract costs. Such a determination would not seem to be
consistent with Congressional intent. As Solicitor Donahue testified in the 1962 hearings on the
Act, “Congress has not injected a cost factor into the Davis-Bacon Act as one of the standards to
be used in determining which wage rates will apply.””® The “basic purpose of the Davis-Bacon
Act is to protect the wages of construction workers even if the effect is to increase costs to the
[Flederal [G]Jovernment.” Bldg. & Constr. Trades Dep’t, 543 F. Supp. at 1290. Congress

considered cost concerns and enacted and expanded the DBA notwithstanding them. /d. at 1290—

" Administration of the Davis-Bacon Act: Hearings before the Spec. Subcomm. Of Lab. Of the
H. Comm. On Educ. & Lab., 87th Cong. 153 (1962).
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91; 1963 House Subcommittee Report, at 2—3; Reorganization Plan No. 14 of 1950, 15 FR 3176,
5U.S.C.app. 1.5

Thus, even if concerns about an inflationary effect on government contract costs or
speculative effects on the national macro economy were used to justify eliminating the 30-
percent rule in 1982, the Department does not believe such reasoning now provides a persuasive
factual basis or legal requirement to maintain the current majority rule. While the Department
agrees with the commenters that are skeptical about the permissibility of considering costs or
cost effects at all in deciding the appropriate definition of “prevailing,” the Department
considered these cost-related arguments nonetheless and does not find them convincing, given
the weakness of the wage-differential analyses on which they are based. However, even if the
reversion to the 30-percent rule were to add 0.3 percent to total Federal construction contract
costs (as CEI estimates and the Department disputes), and have idiosyncratic cost effects in
certain localities or construction types, the Department would still conclude that this is the better
course in order to more often ensure that the prevailing wage rates incorporated into covered
contracts are rates that are actually paid to workers in an area and that are therefore, on balance,

more protective of local construction wage rates. !

80 In his message accompanying Reorganization Plan No. 14, President Truman noted that
“[s]ince the principal objective of the plan is more effective enforcement of labor standards, it is
not probable that it will result in savings. But it will provide more uniform and more adequate
protection for workers through the expenditures made for the enforcement of the existing
legislation.” 15 FR 3176; 5 U.S.C. app. 1.

81 The Department also considered NAHRO’s narrower suggestion that HUD programs should
be excepted from the final rule because of concerns about potential cost impacts on affordable
housing development. As discussed, the Department disagrees with the assertion that the
reversion to the 30-percent threshold will necessarily raise costs to affordable housing projects in
a significant or systematic manner so as to suggest the threshold should not be applied.

72



The Department also considered whether the 30-percent threshold gives “undue weight”
to collectively bargained rates. In the 1982 final rule, the Department noted criticism of the 30-
percent rule on that basis, and later—though without specifically discussing the issue—the
Department stated generally that it agreed with the comments criticizing the rule. Now, certain
commenters opposing the Department’s proposal to return to the 30-percent rule have made
similar arguments. ABC pointed to the phenomenon of “wage dispersion,” which affects non-
union contractors more than it does union contractors. According to ABC, non-union contractors
more often base compensation on skills or productivity rather than job category, unlike union
contractors. Thus, they argue, union contractors are more likely than non-union contractors to
pay their workers the same rate.®> AFP-I4AW commented that nothing in the NPRM contradicts
the conclusion in 1982 that the 30-percent rule gives undue weight to collectively bargained
rates.

On the other hand, commenters supporting a return to the 30-percent rule criticized the
reasoning in 1982 that the 30-percent rule provided “undue weight” to collectively bargained
rates. These commenters argued that this reasoning was a symptom of anti-union bias and had no
basis in the statute. The Iron Workers quoted the 1962 congressional testimony of Solicitor of
Labor Charles Donahue regarding the interface between the rule and union rates. As Solicitor
Donahue pointed out, the 30-percent rule did not uniformly lead to the identification of union
rates as prevailing, but, in any case, the question of whether union or non-union contractors are

disadvantaged by the Department’s prevailing wage determinations is not something that the

82 See also 1979 GAO Report, at 52 (describing the difference between CBA pay scales and non-
union contractor pay practices).
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Department should be properly taking into consideration in making its wage determinations.®* In
a related comment, two Professors of Economics noted that the potential for union rates being
identified as the prevailing rate does not necessarily mean that project costs will increase. The
comment cited several peer-reviewed studies that found no statistically significant cost
difference between projects built with prevailing rates based on union rates and projects that
were not.

The Department is no longer persuaded that the 30-percent threshold gives undue weight
to collectively bargained rates or that whatever weight it gives to collectively bargained rates is a
convincing basis to maintain the status quo. The underlying concern in 1982 was, as ABC
explained, that identification of a modal prevailing wage could give more weight to union rates
that more often tend to be the same across companies. If this occurs, however, it is a function of
the statutory term “prevailing,” which, as both the Department and OLC have concluded, refers
to a predominant modal wage rate. If a modal methodology with a modal threshold is used, then
the modal threshold—regardless of the number used—may on balance be more likely to be
satisfied by collectively bargained rates than by non-collectively bargained rates. Said

differently, the same weight is given to collectively bargained rates whether the Department

chooses a 50-percent or 30-percent threshold; thus any “undue weight” to collectively bargained

8 Administration of the Davis Bacon Act: Hearings before the Spec. Subcomm. of Lab. of the H.
Comm. on Educ. & Lab., 87th Cong. 819-20 (1962) (statement and submission of Charles
Donahue, Solicitor of Labor).

84 See Lamek Onsarigo et al., “The Effect of Prevailing Wages on Building Costs, Bid
Competition, and Bidder Behaviour: Evidence from Ohio School Construction,” 38 Constr.
Mgmt. & Econ. 917 (2020); Kevin Duncan & Jeffrey Waddoups, “Unintended Consequences of
Nevada’s Ninety-Percent Prevailing Wage Rule,” 45 Lab. Stud. J. 166 (2020); Jaewhan Kim et
al., “The Effect of Prevailing Wage Regulations on Contractor Bid Participation and Behavior: A
Comparison of Palo Alto, California with Four Nearby Prevailing Wage Municipalities,” 51
Indus. Rels. 874 (2012).
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rates should not be a basis for distinguishing between these two thresholds. The Department,
accordingly, now understands the concerns about undue weight to collectively bargained rates to
be concerns about the potential outcome (of more wage determinations based on collectively
bargained rates) instead of concerns about any actual weight given to collectively bargained rates
by the choice of the modal threshold. To choose a threshold because the outcome would be more
beneficial to non-union contractors—as the Department seems to have suggested it was doing in
1982—does not have any basis in the statute. Donovan, 543 F. Supp. at 1291 n.16 (noting that
the Secretary’s concern about weight to collectively bargained rates “bear[s] no relationship to
the purposes of the statute”).

The Department also notes that there appears to be confusion among some commenters
about what it means when the prevailing wage in a wage determination is set based on a
collectively bargained wage rate. A comment on the Department’s proposal from the group of
U.S. Senators characterized the 1982 rule as having changed the definition of prevailing wage
“to allow open-shop contractors to bid on DBRA covered contracts on an equal footing with
their unionized counterparts.” This description seems to conflate the basis of a wage
determination with its effect on competition. Whether wage determinations are based on
collectively bargained rates or on non-collectively bargained rates, both non-union and union
contractors are on similar footing in that they have similar notice of the Department’s wage
determinations and are required to pay at least the same specified minimum rates. See 74 Cong.

Rec. 6510 (1931) (Statement of Rep. Bacon) (“If an outside contractor gets the contract . . . it
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means that he will have to pay the prevailing wages, just like the local contractor.”).®* To the
extent that a non-union contractor has to pay higher rates on a contract than it would have paid
without the prevailing wage requirement, it is not unfairly harmed because all other bidders are
required to pay at least the same prevailing rate. 3¢

Regardless, the Department’s regulatory impact analysis does not suggest that a return to
the 30-percent rule would give undue weight to collectively bargained rates. Among a sample of
rates considered in an illustrative analysis, one-third of all rates (or about half of rates currently
established based on weighted averages) would shift to a different method. Among these rates
that would be set based on a new method, the majority would be based on non-collectively
bargained rates. In the illustrative example, the Department estimates that the use of single
(modal-based) prevailing wage rates that are not the product of CBAs would increase from 12

percent to 36 percent of all wage rates—an overall increase of 24 percentage points. See Table 6,

85 As the AGC noted in a comment, the same is not necessarily true when the prevailing wage
rate is set below a collectively bargained wage rate, as contractors bound by CBAs may not be
able to pay their workers less than the collectively bargained rate on a covered project, while a
non-union contractor could. For this reason, another commenter that is a member of a larger
contractor association asserted the belief that its association was taking a position against the
proposal because non-union contractors “do not appear to want to compete on a level playing
field by paying rates consistent with the determination. Rather, their position indicates they
prefer to be able to undercut the wage/benefit determination by paying rates below these to gain
an advantage over competitors.” Thus, to the extent that eliminating the 30-percent rule in 1982
led to a decrease in the use of collectively bargained rates to set the prevailing wage, the effect
was not to place non-union contractors on “equal footing” as union contractors, but to give non-
union contractors an advantage.

% As the Department explains in section V.F.1., significant benefits flow from ensuring that as
many contractors as possible can bid on a contract. One study on the impact of bid competition
on final outcomes of State department of transportation construction projects, demonstrated that
each additional bidder reduces final project cost overruns by 2.2 percent and increases the
likelihood of achieving a high-quality bid by 4.9 times. See Delaney, J. (2018). “The Effect of
Competition on Bid Quality and Final Results on State DOT Projects.”
https://www.proquest.com/openview/33655a0e4c7b8a6d25d30775d350b8ad/1 ?pq-
origsite=gscholar&cbl=18750.
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section V.D.1.ii. The use of modal wage rates that are based on CBAs would increase from 25
percent to 34 percent—an overall increase of 9 percentage points. /d.%’

Having considered the comments both for and against the Department’s proposed
reversion to the three-step process for determining the prevailing wage, the final rule adopts the
amended definition of prevailing wage in § 1.2 of the regulations as proposed.

(3) Former paragraph § 1.2(a)(2)

In a non-substantive change, the Department proposed to move the language currently at
§ 1.2(a)(2) that explains the interaction between the definition of prevailing wage and the sources
of information in § 1.3. The Department proposed to move that language (altered to update the
cross-reference to the definition of prevailing wage) to the introductory section of § 1.3. The
Department received no comments on this proposal. The final rule therefore adopts this change
as proposed.

(4) Variable rates that are functionally equivalent

The Department also proposed to amend the regulations on compiling wage rate
information at § 1.3 to allow for variable rates that are functionally equivalent to be counted
together for the purpose of determining whether a wage rate prevails under the proposed

definition of “prevailing wage” in § 1.2. The Department generally followed this proposed

87 As discussed in the regulatory impact analysis, the Department found that fringe benefits
currently do not prevail in slightly over half of the classification-county observations it
reviewed—resulting in no required fringe benefit rate for that classification. See Table 6, section
V.D.1.ii. This would be largely unchanged under the proposed reversion to the three-step
process, with nearly half of classification rates still not requiring the payment of fringe benefits.
Only about 13 percent of fringe rates would shift from no fringes or an average rate to a modal
prevailing fringe rate. Overall, under the estimate, the percentage of fringe benefit rates based on
CBAs would increase from 25 percent to 34 percent. The percentage of fringe benefit rates not
based on collective bargaining rates would increase from 3 percent to 7 percent.
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approach until after the 2006 decision of the ARB in Mistick Constr., ARB No. 04-051, 2006
WL 861357.

Historically, when reviewing wage survey data, the Department has considered wage
rates that may not be exactly the same to be functionally equivalent—and therefore counted as
the same—as long as there was an underlying logic that explained the difference between them.
For example, some workers may perform work under the same labor classification for the same
contractor or under the same CBA on projects in the same geographical area being surveyed and
get paid different wages based on the time of day that they performed work—e.g., a “night
premium.” In that circumstance, the Department would count the normal and night-premium
wage rates as the “same wage” rate for purposes of calculating whether that wage rate prevailed
under the majority rule that is discussed in § 1.2. Similarly, where workers in the same labor
classification were paid different “zone rates” for work on projects in different zones covered by
the same CBA, the Department considered the difference between those rates to be compensating
workers for the burden of traveling or staying away from home instead of reflecting
fundamentally different underlying wage rates for the work actually completed. Variable zone
rates would therefore be considered the “same wage” for the purpose of determining the
prevailing wage rate.

In another example, the Department took into consideration “escalator clauses” in CBAs
that may have increased wage rates across the board at some point during the survey period.
Manual of Operations (1986), at 58—59. Wages for workers working under the same CBA could
be reported differently on a survey solely because of the week their employer used in responding
to the wage survey rather than an actual difference in prevailing wages. The Department has

historically treated such variable rates the same for the purposes of determining the prevailing
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wages paid to laborers or mechanics in the survey area. /d. The Department has also considered
wage rates to be the same where workers made the same combination of basic hourly rates and
fringe rates, even if the basic hourly rates (and also the fringe rates) differed slightly.

In these circumstances, where the Department has treated certain variable rates as the
same, it has generally chosen one of those rates to use as the prevailing rate. In the case of rates
that are variable because of an escalator-clause issue, it uses the most current rate under the
CBA. Similarly, where the Department identified combinations of hourly and fringe rates as the
“same,” the Department previously identified one specific hourly rate and one specific fringe rate
that prevailed, following the guidelines in 29 CFR 5.24, 5.25, and 5.30.

In 2006, the ARB strictly interpreted the regulatory language of § 1.2(a) in a way that
limited some of these practices. See Mistick Constr., ARB No. 04-051, 2006 WL 861357, at *5—
7. The decision affirmed the Administrator’s continued use of the escalator-clause practice; but
the ARB also found that the combination of basic hourly and fringe rates did not amount to a
single “wage,” and thus the payment of the same combination of hourly and fringe rates could
not justify a finding that the “same wage,” as used in § 1.2(a), had been paid. /d. The ARB also
viewed the flexibility shown to CBAs as inconsistent with the “purpose” of the 1982 final rule,
which the Administrator had explained was in part to avoid giving “undue weight” to
collectively bargained rates. /d. The ARB held that, with the exception of escalator clauses, the
Administrator could not consider variable rates under a CBA to be the “same wage” under
§ 1.2(a) as the regulation was written. /d. If no “same wage” prevailed under the majority rule for
a given classification, the Administrator would have to use the fallback weighted average to

determine the prevailing wage. Id. at *7.
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The ARB’s conclusion in Mistick—particularly its determination that even wage data
reflecting the same aggregate compensation but slight variations in the basic hourly rate and
fringe benefit rates did not reflect the “same wage” as that term was used under the current
regulations—could be construed as a determination that wage rates need to be identical “to the
penny” in order to be regarded as the “same wage,” and that nearly any variation in wage rates,
no matter how small and regardless of the reason for the variation, might need to be regarded as
reflecting different, unique wage rates.

The ARB’s decision in Mistick limited the Administrator’s methodology for determining
a prevailing rate, thus contributing to the increased use of weighted average rates. As noted in the
discussion of the definition of “prevailing wage” in § 1.2, however, both the Department and
OLC have agreed that averages should generally only be used as a last resort for determining
prevailing wages. See section I11.B.1.ii.A. As the OLC opinion noted, the use of an average is
difficult to justify, “particularly in cases where it coincides with none of the actual wage rates
being paid.” 5 Op. O.L.C. at 177.% In discussing those cases, OLC quoted from the 1963 House
Subcommittee Report summarizing extensive congressional oversight hearings of the Act. /d.
The report had concluded that “[u]se of an average rate would be artificial in that it would not
reflect the actual wages being paid in a local community,” and “such a method would be
disruptive of local wage standards if it were utilized with any great frequency.” 1d.%° To the
extent that an inflexible approach to determining if wage data reflects the “same wage” promotes

the use of average rates even when wage rate variations are based on CBAs or other written

88 See note 1, supra.
89 See 1963 House Subcommittee Report, supra, at 7-8.
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policies reflecting that the rates, while not identical, are functionally equivalent, such an
approach would be inconsistent with these authorities and the statutory purpose they reflect.

As reflected in Mistick, the existing regulation does not clearly authorize the use of
functionally equivalent wages to determine the local prevailing wage. See ARB No. 04-051,
2006 WL 861357, at *5—7. Accordingly, the Department proposed in the NPRM to amend § 1.3
to include a new paragraph at § 1.3(e) that would permit the Administrator to count wage rates
together—for the purpose of determining the prevailing wage—if the rates are functionally
equivalent and the variation can be explained by a CBA or the written policy of a contractor.

The Department received a number of comments from unions and contractor associations
that supported the proposed new language in § 1.3(e). These commenters noted that there are
various ways that CBAs and management decisions can create slight compensation variations
that may reflect special circumstances and not simply different wages paid for the same
underlying work. NABTU explained that the same principle explains why the Department does
not count an overtime premium as a separate wage rate from the worker’s base hourly rate for
the purpose of calculating the prevailing wage.

The commenters in favor of the Department’s proposal asserted that the reversion to the
pre-Mistick practice of counting functionally equivalent rates as the same is consistent with the
DBA’s legislative history and the Department’s longstanding preference for prevailing wages
that reflect actual wages paid to workers instead of artificial averages. According to these
commenters, the Mistick decision led to an increase in the unnecessary use of average rates for

wage determinations, and it failed to adequately capture and reflect local area practice. See Fry
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Bros. Corp., WAB No. 76-06, 1977 WL 24823, at *6.°° One commenter, MCAA, also asserted
that the decision in the Mistick case was based on a “non-statutory aim, if not animus, of limiting
the impact of CBA rates in the process.”

Conversely, ABC and several of its members stated that the Department’s proposal
conflicts with the Department’s intended definition of “prevailing wage” and contradicts the
ARB’s Mistick decision. Numerous other contractors and individual commenters, as part of an
organized initiative, stated that the “functionally equivalent” proposal, in combination with the
return to the three-step process and the elimination of the bar on cross-consideration of
metropolitan and rural wage data, was likely to “further distort the accuracy” of WHD wage
determinations, a process that the commenters stated was “already deeply flawed.” These
commenters urged the Department to abandon these proposed changes to the rule, including the
proposed language in § 1.3(e).

The Independent Electrical Contractors (IEC) and AFP-I4AW stated their opposition to
the proposal because it would authorize the finding that rates are functionally equivalent on the
basis of CBAs. AFP-I4AW stated that the modal analysis in the definition of prevailing wage in
§ 1.2 already favors the more uniform rates characteristic of CBAs, and that the functional
equivalence proposal’s direction to the agency to look to these agreements for the analysis “will

only increase the likelihood of finding union rates to be the prevailing rates, leading to the

%0 In Fry Brothers, the Wage Appeals Board (WAB) described the importance of using CBAs to
help determine classifications based on job content where collectively bargained rates prevail.
1977 WL 24823, at *6. The WAB was the Department’s administrative appellate entity from
1964 until 1996, when it was eliminated and the ARB was created and provided jurisdiction over
appeals from decisions of the Administrator and the Department’s ALJs under a number of
statutes, including the Davis-Bacon and Related Acts. 61 FR 19978 (May 3, 1996). WAB
decisions from 1964 to 1996 are available on the Department’s website at
https://www.dol.gov/agencies/oalj/public/dba_sca/references/caselists/wablist.
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unjustified inflation of labor costs.” IEC stated that, while they appreciate the Department’s
intention of obtaining additional data points for the purpose of determining a predominant wage
rate, it is not sufficiently clear what principle will guide the Department’s finding that varied
rates are nonetheless functionally equivalent.

The Department has reviewed the many comments received regarding the proposed
language at § 1.3(e) and agrees with the commenters that advocated in favor of the proposal. The
Department’s intent in the proposal is to ensure that prevailing wage rates reflect wage rates paid
for the same underlying work, and do not instead give undue weight to artificial differences that
can be explained because workers are being compensated for something other than the
underlying work. This is consistent with the text and purpose of the Davis-Bacon Act and has the
salutary effect of reducing the unnecessary reliance on average wage rates that are less protective
of local construction wages.

The Department disagrees with the comments, sent in response to an organized initiative,
that the proposal conflicts with the Department’s intended definition of “prevailing wage.” The
three-step process and the functional-equivalence rule are consistent because they both seek to
reduce the reliance on averages and increase the use of wage rates that are actually paid to
workers in the area. In doing so, they both seek to protect local prevailing wage rates and the
craft classifications of local area practice, which is the core purpose of the DBRA. Moreover, the
Department disagrees that there is any conflict between the two regulatory sections. The
proposed language at § 1.3(e) explicitly cross-references the definition in § 1.2 and explains how
it should apply to the real-world circumstances that WHD encounters when analyzing survey
data. The new language in § 1.3(e) is an amendment to, and becomes an element of, the

definition itself. The Department also does not agree that the new language contradicts the
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Mistick decision; rather, the new language changes the rule that would be interpreted by the ARB
in the future. The Mistick decision was an interpretation of the text of the Department’s 1983
regulations that required a determination of whether wage rates were the “same wage” and its
fundamental holding was that the Department had not abided by the regulatory language as it
was then written. There would be no basis for the ARB to come to the same conclusion under the
proposed new language at § 1.3(e), which expressly authorizes the Administrator to count
variable wage rates together as the “same wage” in appropriate circumstances.

While no commenter made the argument explicitly, the Department also considered
whether the comments regarding the proposed departure from the post-Mistick status quo should
be understood as assertions that contractors have reliance interests in the Department’s recent
practice. To the extent that any assertion of reliance interest was made, however, the Department
concludes that it is not sufficient to override the value of the functionally equivalent analysis.
The functionally equivalent analysis, like the return to the 30-percent threshold, is a change that
will likely lead to increased use of modal prevailing wages and decreased use of averages on
wage determinations. As with the 30-percent threshold, this change should reasonably be
expected to lead in some circumstances to increases in prevailing wage rates and in other
circumstances to decreases. Similar to the 30-percent rule and to other amendments to the wage
determination process in part 1 of the regulations, the effects of this rule change will apply only
to future wage determinations and the future contracts that incorporate them, with limited
exception of certain ongoing contracts covered in § 1.6(d) of the final rule. Accordingly,
contractors will generally be able to adjust their bids or price negotiations on future contracts to

account for any effects of the regulatory change on prevailing wages in a particular area.
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Many of the comments in opposition to the proposal, for example from IEC and AFP-
[4AW, explained their opposition to be in part because of a perception that the use of CBAs to
identify functionally equivalent rates would lead to more prevailing wage rates based on CBAs.
At least some of these commenters appeared to misunderstand the proposal as only allowing for
the use of CBAs to make an underlying determination. IEC, for example, stated that if the intent
is to broaden the set of wage rates that can be used to determine that a certain wage rate is
prevailing, then there is no reason the Department could not also find non-CBA wages
“functionally equivalent” so long as they have the same acceptable variation proposed for CBA
wages deemed functionally equivalent. The Department agrees. In the NPRM, the Department
intended the functional equivalence analysis to be applicable to both collectively bargained and
non-collectively bargained rates as appropriate. That is why the proposed text of § 1.3(e)
expressly allowed for the determination of equivalence to be made based on a “written policy”
maintained by a contractor or contractors—in addition to a CBA.

The Department also disagrees with the other criticisms related to the use of collectively
bargained rates. The Department disagrees with the write-in campaign comments stating that any
potential for this proposal to increase the use of collectively bargained rates would mean that
wage determinations would be less accurate. The commenters’ conception of “accuracy” is not
well explained in the context of the “functionally equivalent” analysis, but the Department
assumes it is similar to the way the term was used in the criticisms of the 30-percent rule—in
other words, how closely the “prevailing wage” hews to the average rate, what the market rate
would be in the absence of the law, or whether the percentage of prevailing wage rates based on
CBAs matches the union density in an area. As the Department has explained, these comparisons

may demonstrate the differences between possible conceptions of the term “prevailing wage,”
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but the Department disagrees that potential differences between these numbers necessarily
represent differences in accuracy.”!

The Department similarly disagrees with AFP-I4AW’s argument that the proposal should
be rejected because it could lead to an increase in the likelihood of finding collectively bargained
rates to be the prevailing rates and therefore an “unjustified inflation of labor costs.” The
Department has addressed variations of this argument above with respect to the definition of
prevailing wage. The cost effects associated with shifting from the use of an average rate to a
modal prevailing rate are complicated for a variety of reasons—in particular because there can be
significant productivity gains associated with an increase in required wage rates on projects.
Given these countervailing effects, and the fact that Congress did not specify the potential cost to
the government as a factor in determining prevailing wage rates, the Department is not persuaded
that the potential cost effects AFP-I4AW identifies are sufficient reason to reject the proposal.

Several commenters, both supporting and opposing the proposed language, asked for
additional guidance regarding types of wage differentials that might appropriately be considered
functionally equivalent. The Department believes that the term “functionally equivalent” as
described here provides sufficient guidance—the difference between two wage rates must be
explained by something other than simply different pay for the same work for the wage rates to

be functionally equivalent. Furthermore, as the Foundation for Fair Contracting (FFC) and the

91 ABC made a related argument that the proposed functional equivalence analysis would not
improve accuracy because it is just a “tweak” of the data that the Department received from its
wage survey, which ABC believes should be replaced by use of BLS data or augmented through
representative sampling. As explained above with regard to the definition of prevailing wage, the
Department disagrees with ABC that its suggested alternatives to the wage survey program are
either preferable or required. Regardless, the functional equivalence analysis can be beneficial to
the determination of prevailing wages because the Department can avoid mistakenly assigning
value in a wage determination to apparent differences in wage rates that a further examination
would reveal to be superficial and not reflecting different pay received for the same work.
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Northern California District Council of Laborers (NCDCL) stated, the Department’s
specification that the functional-equivalence determination must be supported with reference to
CBAs or the written policies represents a “necessary precaution” to appropriately limit the scope
of the rule. The Department therefore has not added any additional language in § 1.3(e)
delineating specific categories of wage differentials that may or may not fit the analysis.

While no amendment to the regulatory text is necessary, certain examples that
commenters provided may be helpful to further illustrate the concept of functional equivalence.
The Department does not mean for these examples to be an exhaustive list, but a discussion may
be helpful in responding to commenters who asked for further clarification. For example, the
NPRM mentioned the potential for different wages based on the time of day that hours are
worked to be considered equivalent, but several commenters suggested a broader phrasing—to
include differentials based on “undesirable” hours or shifts. This could include, for example,
hours worked on certain undesirable days of the week or certain times of year. The Department
agrees that where wage differentials are attributable to the timing of the work, they do not
represent different wage rates for the same classification—and can be reasonably understood to
be functionally equivalent.

Similarly, the UA and several other commenters requested that the Department identify
hazard pay for working in hazardous conditions as a wage differential that would be considered
functionally equivalent as the base rate. In another example, SMART and SMACNA described
working forepersons who spend most of their time working in a specific “mechanic”
classification. While their base rate is that of a journeyperson in that classification, they also get
paid a premium to compensate them for the foreperson duties they perform as well. NABTU and

several other commenters described premiums for call-back work as another example of a
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differential wage rate that should not be treated as a separate wage rate from the worker’s
underlying base hourly rate. All these examples are circumstances where two workers may be
paid different amounts for work in the same classification but where the Department generally
would not interpret those different amounts as representing different wage rates for the same
underlying work. These are appropriate examples of variable rates that could be found to be
functionally equivalent as long as the wage differentials are explained by CBAs or written
policies.

SMART and SMACNA requested clarification regarding whether rates can be
functionally equivalent if one rate is paid pursuant to a CBA and the other rate is not. This might
apply, for example, if a CBA provided for a base hourly rate of $20 per hour for a classification
and a night premium rate of $25 per hour for the same work, and one worker consistently earned
a night premium rate of $25 per hour under the CBA while another worker not working at night
earned $20 per hour for a different contractor and was not covered by the CBA. Under those
circumstances, the Department could reasonably count both workers as earning the $20 per hour
base rate for the purposes of determining the prevailing wage for the classification. The
Department does not believe such a clarification is necessary in the text of § 1.3(e) because the
language of § 1.3(e) already allows for such a determination.

AGC asked whether the wage rates of various groups of workers on a specific California
wage determination would be considered functionally equivalent. In the example presented, a
wage determination lists a number of different subclassifications for power equipment operators,
and all of the subclassifications have base hourly rates within $5 of each other. AGC asked
whether this differential of approximately 10 percent is an appropriate “slight variation” such

that all of these wage rates should be considered functionally equivalent and counted as the same
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rate for purposes of determining a prevailing wage rate. The focus on the words “slight
variation” in the NPRM is misplaced, because a slight variation between or among wage rates is
not alone sufficient to render rates functionally equivalent. Rather, there must be some
explanation in a CBA or written policy that explains why the variation exists and supports a
conclusion that the variation does not represent simply different pay for the same underlying
work. Thus, although some of the individual wage rates AGC describes might reasonably be
considered to be slight variations in terms of the magnitude of the difference between them, the
types of variable wage rates they represent generally do not fit within the concept of functionally
equivalent. Wage differentials between types of power equipment operators in the example are
associated with sufficiently different underlying work—for example, as the comment notes, the
different groups include “Cranes, Piledriving & Hoisting,” “Tunnel Work,” and “All Other
Work.” This kind of wage differential is a distinct concept from functionally equivalent pay rates
received for work within the same labor classification.

As previously discussed, Congress did not intend to create a single minimum wage rate
with the DBA. Rather, generally speaking, the Act requires prevailing wage rates for different
types of construction work to be calculated separately. The statute explicitly addresses this
concept in two ways—requiring the Secretary to determine the prevailing wage for
“corresponding classes” of workers, and for workers employed on projects of a similar
“character” in the area. 40 U.S.C. sec. 3142(b). Thus, when the Department gathers wage
information to determine the prevailing wages in an area, it attempts to identify the appropriate
classifications (corresponding class) and construction types (projects of a similar character) of
work. Through this process, the Department can develop wage determinations that allow for

different prevailing wages to account for the different skills that workers use or where there are
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otherwise material differences in the actual work that workers are doing. The Department does
not intend for the functional equivalence concept to apply to these types of situations where
wage differentials are attributable to fundamentally different underlying work that requires
different skills, or to differences in construction type.”?

AGC also questioned how the Department would decide which rate to identify on a wage
determination among a set of multiple rates found in a survey to be functionally equivalent. AGC
stated that the identification of the middle rate (or any rate that is less than the CBA rate in a
wage determination that would otherwise use the CBA rates and classifications) could put
contractors that are signatories to those CBAs at a competitive disadvantage in bidding, since the
signatory contractors would be contractually obligated to pay the higher CBA rate while
nonsignatory contractors would be free to pay the lower rate.

The Department agrees with AGC that WHD may need to be sensitive to the effects of
identifying functionally equivalent wage rates, in particular where collectively bargained rates
prevail. Where there are functionally equivalent wage rates, and only a single rate is published,
that published wage rate may often be the base hourly rate (and not the higher rate including the
relevant wage premium). This could lead to disadvantages for bidders bound by CBAs on
projects that may require substantial work at the premium rate, such as substantial work that
would be at a hazard pay rate or at night premiums. Thus, where collectively bargained rates

prevail, an analysis of local area practice and the wage data received may suggest that WHD

%2 In explaining the limits of this concept of functional equivalence, the Department does not
intend to remove the necessary discretion that the Department separately exercises in
determining classifications and sub-classifications of work in a particular area. The Department
has long recognized that the appropriate level and division of craft specificity can be different in
different areas, and that the decisions that the Department must make to identify the appropriate
classifications can be fact specific. See Fry Bros. Corp., 1977 WL 24823, at *6—7. An area
practice survey in tandem with the wage survey can often be helpful in this process.
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should include certain wage premiums (such as a project size premium or zone rates) as separate
lines on a wage determination instead of counting them all as the same functionally equivalent
underlying base rate.”?

AGC also expressed concern that the concept of functionally equivalent wage rates might
create incentives for contractors and unions to negotiate rates that preserve their competitiveness.
As noted in the NPRM, some variations within the same CBA may clearly amount to different
rates, and one example is when a CBA authorizes the use of “market recovery rates” that are
lower than the standard rate to win a bid. It may not be appropriate to combine market recovery
rates together with the CBA’s standard rate as “functionally equivalent” in certain circumstances,
because frequent use of such a rate could suggest (though does not necessarily compel) a
conclusion that the CBA’s regular rate would not be prevailing in the area.

A few of the commenters in favor of the proposal suggested helpful changes to the
proposed language of § 1.3(e). NABTU highlighted that the Department used the term
“employee” in proposed § 1.3(e) to explain the principle of treating variable rates for “employees
within the same classification” as functionally equivalent. NABTU noted that DBRA applies to
workers even in the absence of an employment relationship, see 40 U.S.C. sec. 3142(c)(1), and

suggested revising to refer instead to “laborers and mechanics.” The Department agrees that the

%3 This type of flexibility is consistent with the agency’s current and historical practice. For
example, the Department has periodically identified zone rates on wage determinations. In the
Alaska Statewide wage determination for building and heavy construction types, the Department
recently published separate wage lines for Laborers North of the 63rd Parallel & East of
Longitude 138 Degrees and for those South of the 63rd Parallel & West of Longitude 138
Degrees. As commenters in favor of the “functional equivalence” proposal noted, CBAs can be
helpful in identifying how relevant differences in the work actually performed or the projects of
a similar “character” are divided between classifications of workers in areas where collectively
bargained rates prevail. See Fry Bros. Corp., 1977 WL 24823, at *4, *6; Manual of Operations at
23.
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use of the term “employee” in the proposed language was imprecise considering the scope of the
Act, and the language of § 1.3(e) in the final rule is therefore revised to refer to “workers”
instead of “employees,” to be consistent with the language used elsewhere in § 1.3 and the rule
as a whole.

NABTU, the Laborers’ International Union of North America (LIUNA), and the Iron
Workers commented that the Department appeared to tether the “functional equivalence”
analysis only to single CBAs or to written policies maintained by contractors. As the
commenters noted, there are circumstances in which it may be appropriate to analyze multiple
CBAs in order to identify whether rates in a survey are functionally equivalent. They suggested
that the Department amend the text of proposed § 1.3(e) to allow a functional equivalence
determination to be based on “one or more collective bargaining agreements” or “written
policies” of a contractor or contractors instead of just “a collective bargaining agreement” or a
“written policy.” The Department agrees that this change in the language is warranted because
there are circumstances in which a comparison of multiple CBAs or written policies may be
helpful to understanding the relationship between wage rates. For example, if different locals of
the same union have parallel collective bargaining units with the same base rate and hazard pay
rate, and the WHD survey captures rates from workers working at the base rate under one of the
CBAs and from workers working in the same classification but at the hazard pay rate under the
other CBA, it would be reasonable to consider the rates to be functionally equivalent for the
purpose of determining the prevailing wage. Accordingly, the final rule adopts this change.

A few other commenters that were largely supportive of the proposal made suggestions
that the final rule does not adopt. The Iron Workers recommended that the Department further

codify that combined fringe and benefit wage rates must be treated as functionally equivalent
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wherever two workers have the same total overall compensation. The Iron Workers provided
alternative regulatory text that would reference the statutory definition for the term “wages” in
40 U.S.C. sec. 3141. That definition includes both the basic hourly rate of pay and fringe benefit
rate. As the Iron Workers noted, the NPRM explained that slightly differing base hourly rates
can be considered functionally equivalent where workers have the same combined hourly and
fringe rate. In other words, where the combination of hourly and fringe rates are the same, it is
appropriate for the Department to count the base rate as the “same wage” for the purpose of
determining the prevailing wage. In light of this clarification, the Department does not believe it
is necessary to add the additional text to § 1.3(e) that the Iron Workers suggested.

Finally, LIUNA and NABTU, while supporting the Department’s proposal, urged that the
language of proposed § 1.3(e) be changed from allowing the Department to treat functionally
equivalent rates the same, to requiring it. These commenters noted that in the proposed language,
the Administrator “may” treat variable wage rates as the same wage in appropriate
circumstances, and they suggested that the language be revised to use the term “shall” instead.
The Department declines to adopt this suggestion. During the survey process, respondents can
assist the Department by identifying when wage differentials are due to elements of a CBA or
written policy that are unrelated to the underlying work. However, as the Department has
explained in this rulemaking, the wage survey and wage determination process can be resource-
intensive and time-consuming for WHD, and the need for timely completion of surveys and
wage determinations has been the subject of criticism levied against the current process.

Thus, while the identification of wage differentials that may be functionally equivalent
can be an important tool for WHD in increasing the use of predominant modal wage rates as

prevailing in wage determinations, LIUNA and NABTU’s proposal would not be reasonable or

93



administratively feasible, because it would require WHD to review individual CBA wage rates as
well as request that contractors provide written policies about every wage rate submitted during a
survey—even where the successful identification of wage rates that are functionally equivalent
might have limited or no effect on the outcome of the wage determination.

The final rule therefore adopts the language at § 1.3(e) as proposed, with the limited
changes identified above.

(B) Area

The Department also proposed changes to the definition of the term “area” in § 1.2. The
regulations use the term “area” to describe the relevant geographic units that the Department may
use to determine the prevailing wage rates that laborers and mechanics must, at a minimum,
receive on covered projects. See 29 CFR 1.2, 1.3. The definition of area therefore has
consequences for how the Department gathers wage rate information and how the Department
calculates prevailing wages.

The core definition of “area” in § 1.2 states that the term “means the city, town, village,
county or other civil subdivision of the State in which the work is to be performed.” This
definition largely reproduces the specification in the Davis-Bacon Act statute, prior to its 2002
re-codification, that the prevailing wage should be based on projects of a similar character in the
“city, town, village, or other civil subdivision of the State in which the work is to be performed.”
See 40 U.S.C. sec. 276a(a) (2002).

The geography-based definition of “area” in § 1.2 applies to federally assisted projects
covered by the Davis-Bacon Related Acts as well as projects covered by the DBA itself. Some of

the Related Acts have used different terminology to identify the appropriate “area” for a wage
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determination, including the terms “locality” and “immediate locality.”** However, the
Department has long concluded that these terms are best interpreted and applied consistent with
the methodology for determining the area under the original DBA. See Virginia Segment C-7,
METRO, WAB No. 71-4, 1971 WL 17609, at *3—4 (Dec. 7, 1971).

While the definition of “area” provides for the use of various possible geographic units,
the Department has, for several decades now, identified the county as the default unit for this
purpose. See 29 CFR 1.7(a). This has a corollary for contracting agencies. In order to determine
what wages apply to a given construction project, the contracting agency will generally need to
identify the county (or counties) in which the project will be constructed and obtain the general
wage determination for the correct type of construction for that county (or counties) from the
System for Award Management (SAM).

The Department’s choice of a geographic “area” to use for a wage determination has
consequences for how the prevailing wage will be determined. The regulations, as amended in
this rulemaking, explain that the Department will carry out a voluntary wage survey to seek wage
data for a type of construction in an “area.” They will then apply the three-step process to that
data to determine what wage rate in an “area” prevails for a specific labor classification. See
II.B.1.ii.A and IIL.B.1.iii.

Because the Department uses the county as the default area for a wage determination, it
will normally gather wage survey data for each county and carry out the three-step process for

each classification of worker and construction type in that county. If there is sufficient current

94 See, e.g., National Housing Act, 12 U.S.C. sec. 1715¢(a) (locality); Housing and Community
Development Act of 1974, 42 U.S.C. secs. 1440(g), 5310(a) (locality); Federal Water Pollution
Control Act, 33 U.S.C. sec. 1372 (immediate locality); Federal-Aid Highway Acts, 23 U.S.C. sec
113(a) (immediate locality).

95



wage data for a classification of workers in a county, this process will result in the prevailing
wage that will appear on a wage determination. The regulations at § 1.7(b) and (c) describe the
Department’s procedures for making the determination if there is not sufficient wage data in a
county for a given classification of workers.

In the NPRM, the Department proposed to maintain the core definition of “area” in § 1.2
as currently written, with its list of possible geographic units that the Administrator may use. As
discussed in section I11.B.1.vii regarding § 1.7 and geographic aggregation practices, the
Department similarly proposed to maintain the use of the county as the default area for most
wage determinations. The Department also, however, proposed two limited additions to the
definition of “area” in § 1.2 to address projects that span multiple counties and to address
highway projects specifically.

(1) Multi-county project wage determinations

Under WHD’s current methodology, if a project spans more than one county, the
contracting officer is instructed to attach wage determinations for each county to the contract for
the project and contractors may be required to pay differing wage rates to the same employees
when their work crosses county lines. This policy was reinforced in 1971 when the Wage
Appeals Board (WAB) found that, under the terms of the then-applicable regulations, there was
no basis to provide a single prevailing wage rate for a project occurring in Virginia, the District
of Columbia, and Maryland. See Virginia Segment C-7, METRO, WAB No. 71-4, 1971 WL
17609.

Critics of this policy have pointed out that this can be inconsistent with how workers are
paid on projects outside of the Davis-Bacon context. In any given non-DBRA project that might

be completed in multiple counties, workers are very often hired and paid a single wage rate for
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all of their work on the project, and—unless there are different city or county minimum wage
laws, or zone pay under a CBA—workers’ pay rates often would not change as they move
between tasks in different counties. The 2011 report by the GAO, for example, quoted a
statement from a contractor association representative that the requirement of different wage
rates for the same workers on the same multi-county project is “illogical.” See 2011 GAO
Report, at 24.%

To address the concerns of these critics, the Department proposed adding language in the
definition of “area” in § 1.2 to expressly authorize WHD to issue project wage determinations
with a single rate for each classification, using data from all of the relevant counties in which a
project will occur. Under the proposal, the definition of “area” would provide that where a
project requires work in multiple counties, the “area” may include all the counties in which the
work will be performed. The NPRM also included related language at § 1.5(b)(i) that authorized
contracting agencies to request a project wage determination where the project involves work in
more than one county and will employ workers who may work in more than one county. The
Department solicited comments on whether this procedure should be mandatory for multi-
jurisdictional projects or available at the request of the contracting agency or an interested party,
if WHD determines that such a project wage determination would be appropriate.

Several commenters, including three contractor associations, a union, the Minnesota
Department of Transportation (MnDOT), and the Council of State Community Development
Agencies (COSCDA), generally supported the Department’s proposal as written. COSCDA
noted that the proposal could be helpful for broadband projects and AGC noted that it would be

helpful for highway projects. According to AGC, the current practice can be particularly

95 See note 10, supra.
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burdensome where the different county wage determinations that are applicable to the same
project have differing craft classifications and job duties. AGC stated that the Department’s
proposal to allow a single wage determination to apply to an entire project is a proposal that
“provides logical relief” and is “true modernization.” A Professor of Economics who commented
on the proposal stated that combining contiguous counties together on “horizontal projects” such
as heavy and highway projects is a “conceptually appropriate way of designing a local labor
market” because all of the counties in which the project occurs are counties from which the
workers are likely to be drawn.

One commenter, Montana Lines Inc., supported making these single-rate project wage
determinations mandatory for multi-county projects. Montana Lines Inc. stated that in Montana,
construction workers are available across the state and travel to all parts of the state and,
therefore, the prevailing wage for the whole state should be the same.

Conversely, NFIB strongly opposed the proposal. NFIB asserted that the statutory
language referencing “civil subdivision of a state” in 40 U.S.C. sec. 3142(b) requires the
establishment of prevailing wages on a “subdivision by subdivision” basis and thus requires a
separate prevailing wage for each subdivision in which work under the contract occurs. NFIB
thus recommended regulatory language that would instead codify the current practice that, in
multi-county projects, “each such civil subdivision in which work will be performed is a separate
area.”

Two commenters, LIUNA and Indiana-Illinois-lowa Foundation for Fair Contracting (III-
FFC) supported the Department’s proposal, but strongly advocated that it be discretionary as
opposed to mandatory and that the Department ensure that it is used only where appropriate.

They advocated that the Department should only adopt the proposal if it is limited to
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circumstances where the resulting wage determinations reflect local labor markets and do not
undermine the highest rates paid in any included county under the governing general wage
determination. LIUNA stated that the Department can maintain deference to established labor
markets by analyzing available wage data, the jurisdictional coverage of CBAs, contractor
bidding practices, geography, and/or administratively established areas under State law. The two
commenters explained that these precautions are necessary to ensure that the procedure is
consistent with the Davis-Bacon Act’s purpose of preserving a wage floor in each local labor
market.

The Florida Transportation Builder’s Association, Inc. (FTBA) stated it supported the
proposed change along with the proposal for using State highway districts as “areas” for highway
projects. FTBA requested clarification regarding the methodology the Department would use in
setting single rates for each job classification on project wage determinations for work that spans
multiple counties. They proposed that the Department set rates based on the wage determination
rates for the county where the majority of the work would occur on a covered project.

The Department considered these comments regarding the proposal to authorize multi-
county “areas.” The proposal does not provide, as FTBA suggested, for the opportunity to
identify the county in which most of the construction will occur and then use the wage rates in
that county for all other counties in which the project would take place. Rather, the proposal
intersects with the definition of “prevailing wage” in § 1.2 and the Department’s guidelines for
obtaining and compiling wage rate information in § 1.3. Those regulations, as amended in this
rulemaking, explain that the Department will carry out the three-step process to determine
whether any wage rate prevails in a given “area.” See section II1.B.1.iii. Thus, if a multi-county

area is used, then the wage data from all counties where the project will take place would be
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combined together before the Department determines whether there is a modal wage rate that
prevails for each classification and construction type.

The Department disagrees with NFIB’s argument that this procedure is not permissible.
Using a project wage determination with a single “area” for multi-county projects is not
inconsistent with the text of the DBA. The DBA and Related Act statutes themselves do not
address multi-jurisdictional projects, and “Congress anticipated that the general authorization to
the Secretary to set the prevailing wage would encompass the power to find a way to do so in the
interstitial areas not specifically provided for in the statute.” Donovan, 712 F.2d at 618. As other
commenters noted, providing contractors with the ability to pay a single wage rate to workers
within the same classification on a multi-county project is responsive to concerns that have been
raised about administrative burdens of the program.

In addition, as a general matter, the creation of multi-county areas for projects covering
multiple counties is consistent with the purpose of the DBA, which is to protect against the
depression of local wage rates caused by competition from low-bid contractors from outside of
the locality. Allowing the use of data from all counties in which the project is being carried out
means incorporating wage data from workers who will generally have been working in the
vicinity of some portion of the project and thus cannot reasonably be characterized as imported
labor from outside of the project locality.

The Department, however, is sensitive to the concerns raised by LIUNA and III- FFC. In
many circumstances, multi-county projects will satisfy these commenters’ concerns that the
counties involved are effectively within the same labor market. But it is certainly possible that a
multi-county project could take place in counties that are particularly dissimilar and represent

entirely different labor markets, such as may be the case if the project were to span a long string

100



of counties across an entire state. . In such circumstances, while a multi-county project wage
determination could still be requested, it may not be appropriate to combine the county data by
using a multi-county area. Instead, it could be more appropriate to use general wage
determinations with separate county wage rates for counties that are in wholly different labor
markets, or to create a project wage determination for certain counties that are part of the same
labor market and use available general wage determinations for any other counties that are not.
Accordingly, the Department is disinclined to make multi-county areas mandatory for
any multi-county project wage determination or to make them available as a matter of course at
the request of interested parties other than the contracting agency. Instead, the final rule adopts
the language as proposed, which allows the Department to use multi-county areas for multi-
county project wage determinations but does not require their use. The Department agrees with
LIUNA that it will be important for the Department to ensure that the multi-county areas do not
undermine the two important purposes of the statute of identifying actual prevailing wage rates
where they exist and guarding against the depression of local wage standards. See 5 Op. O.L.C.
at 176. Thus, as LIUNA noted, a multi-county area may be inappropriate for a classification of
workers on a project wage determination if it would result in the use of an average rate where
existing individual county wage determinations would otherwise identify prevailing wage rates
under the Department’s preferred modal methodology. Similarly, a single multi-county area for
certain classifications of workers on a project wage determination might be inconsistent with the
purpose of the statute if the procedure results in average wage rates that are substantially lower
than the prevailing wage rate would be in one of the included counties under the default general

wage determination.
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(2) State highway districts

The Department’s other proposed change to the definition of “area” in § 1.2 was to allow
the use of State highway districts or similar transportation subdivisions as the relevant wage
determination area for highway projects, where appropriate. Although there is significant
variation between states, most states maintain civil subdivisions responsible for certain aspects of
transportation planning, financing, and maintenance.”® These districts tend to be organized
within State departments of transportation or otherwise through State and County governments.

In the NPRM, the Department explained that using State highway districts as a
geographic unit for wage determinations would be consistent with the Davis-Bacon Act’s
specification that wage determinations should be tied to a “civil subdivision of a State.” State
highway districts were considered to be “subdivisions of a State” at the time the term was used in
the original Davis-Bacon Act. See Wight v. Police Jury of Par. of Avoyelles, La., 264 F. 705, 709
(5th Cir. 1919) (describing the creation of highway districts as “governmental subdivisions of the
[S]tate’). The Department further explained that State highway or transportation districts often
plan, develop, and oversee federally financed highway projects. Accordingly, the provision of a
single wage determination for each district would simplify the procedure for incorporating
Federal financing into these projects.

Several commenters that supported the proposal for multi-county project wage
determinations, such as MnDOT and FTBA, also supported the proposal to authorize WHD to
adopt State highway districts as areas for highway projects. The New Jersey Heavy & Highway

Construction Laborers District Council (NJHHCL) called the proposal a “common-sense

% See generally Am. Assoc. of State Highway and Transp. Offs., “Transportation Governance
and Financing: A 50-State Review of State Legislatures and Departments of Transportation”
(2016), available at: http://www.financingtransportation.org/pdf/50_state_review novl6.pdf.

102



revision” that will simplify how projects are structured and planned, allowing more resources to
be devoted to the projects themselves instead of their administration. The American Road &
Transportation Builders Association (ARTBA) supported the proposal because highway
construction projects often span more than one county, and the use of a single area would ensure
workers on the project are paid at the same rate regardless of the county in which they are
working. As noted, AGC strongly supported the use of multi-county wage project wage
determinations for highway projects. Although AGC did not specifically mention the use of state
Highway districts as “areas,” the two proposals would work in similar ways and have similar
effects. NFIB recommended that the Department adopt the proposal, revised slightly to apply to
highway districts and “other similar State agency geographical units” instead of the language the
Department proposed referring to highway districts and “other similar State subdivisions.”

LIUNA expressed a similar position regarding the State highway district proposal as it
did for multi-county project wage determinations. They advocated that the Department should
only adopt the proposal if the use is limited to circumstances where the resulting wage
determinations reflect local labor markets and do not undermine the highest rates paid in any
individual county under a general wage determination. III-FFC stated that they were “neutral” on
the Department’s proposal. They stated that the existence of State highway districts may be an
appropriate consideration when establishing a project wage determination on a highway project
but that this consideration should be secondary to “local labor market considerations.”

The group of U.S. Senators submitted a comment strongly opposing the proposal. They
argued that the Department lacks statutory authority to interpret the term “civil subdivision of the
State” in the DBA statute as including State highway districts. The comment asserted that the

separate reference in the statutory text at 42 U.S.C. sec. 3142(b) to the District of Columbia
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should limit the meaning of “other subdivision of the State” to subdivisions that the District of
Columbia does not have. The comment also asserted that the Department’s proposal runs counter
to decades of agency practice, faulted it for failing to cite any legislative history to support its
interpretation, and found the Department’s citation to the 1919 Wight decision to be
unconvincing. The Senators stated that not all State highway districts are the same, because not
all States grant taxing and bonding authority or formal subdivision status to their highway
districts. They also suggested that stakeholders had “come to rely upon” the current and prior
regulations, which did not expressly provide for the use of State highway districts.

The Department generally agrees with the commenters that supported the highway
districts proposal. The use of State highway districts or similar subdivisions as the areas for
highway project wage determinations has the potential to reduce burdens and streamline highway
projects that may cross county lines. These projects otherwise will require the use of multiple
wage determinations for the same classification of workers and may often require the same
individual workers to be paid different rates for doing the same work on different parts of the
project.

The Department disagrees with the Senators that asserted the proposal is not permitted by
the statute. The plain text of the Davis-Bacon statute supports the Department’s interpretation.
Congress has used the terms political subdivision and civil subdivision interchangeably,
including with regard to the DBA’s “civil subdivision requirement.” See 1963 Subcommittee
Report, at 5 (“There may be isolated areas where no rate can be found for the particular kind of
project in the political subdivision of the State in which the project is located.”); see also
Political Subdivision, Black’s Law Dictionary (11th ed. 2019) (defining political subdivision as a

“division of a state that exists primarily to discharge some function of a local government.”). As
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the Wight decision explained, during the time period leading up to the passage of the DBA, the
funding and maintenance of roads was a function of subdivisions of State government, and
“many States” created subdivisions to exercise those functions. 264 F. at 709.

The Senators did not provide any authority to support their statement that at the time of
the DBA’s passage “there was a widely accepted distinction between state highway districts and
civil subdivisions” and that “Congress has always differentiated between the two.” If anything,
the history of Federal highway funding statutes supports the opposite conclusion. In the Federal-
Aid Road Act of 1916, Congress directly linked highway funding to “civil subdivisions” that
were required to maintain the funded roads or else forfeit future Federal funding. Pub. L. 64—
156, Sec. 7, 39 Stat. 355, 358 (1916). The current version of the Federal highway aid statute
reinforces this understanding, as it ties funding to State highway districts or “other” political or
administrative subdivisions of a State. 23 U.S.C. sec. 116.%7

The Department also disagrees that the meaning of the term “subdivision” in the DBA is
constrained by the subsequent statutory reference to the District of Columbia. See 40 U.S.C. sec.
3142(b). The Act provides for the determination of rates for the various potential “civil
subdivisions of a State in which the work is to be performed,” followed by “or in the District of
Columbia if the work is to be performed there.” The Department interprets this language as

suggesting only that the District of Columbia may be the appropriate “area” to use for projects

7 Similarly, in 1927 Congress enacted the Longshore and Harbor Workers Compensation Act
(LHWCA), where it limited the workers compensation liability under the Act for “political
subdivisions” of a State. See Pub. L. 69—803, Sec. 3, 44 Stat. 1424, 1426 (1927). As used in the
LHWCA, “political subdivision” includes State-authorized transportation districts such as the
Golden Gate Bridge, Highway & Transportation District. See Wheaton v. Golden Gate Bridge,
Highway & Transp. Dist., 559 F.3d 979, 984-85 (9th Cir. 2009).
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occurring there, and that for such projects it should not be necessary to further subdivide the
District of Columbia into smaller areas.

The Department disagrees with the U.S. Senators’ suggestion that the final rule should
not adopt the revised definition of “area” because stakeholders have come to rely on the prior
definition. Any such reliance interests would not weigh strongly against adopting the multi-
county and State highway district area proposals, because these area subdefinitions would only
factor into the development of wage determinations that are finalized after this rule becomes
effective. Any resulting new wage determinations would themselves generally have effect once
they have been incorporated into future contracts, allowing contractors to take any new rates into
consideration as they develop their bids or negotiate contract pricing.”®

The legislative history of the DBA, while it does not expressly address highway districts,
is helpful because the text of the statute should be interpreted in a manner consistent with its
purpose. Given that the purpose of the Act is to protect locally prevailing wage rates, the term
“civil subdivision” necessarily must have a geographical component. Cf. Jones v. Conway Cnty,

143 F.3d 417, 418-19 (8th Cir. 1998) (noting that the enumerated examples of “political

% As explained in § 1.6(c), whenever a new wage determination is issued (either after the
completion of a new wage survey or through the new periodic adjustment mechanism), that
revision as a general matter does not and will not apply to contracts which have already been
awarded, with three exceptions. These exceptions are explained in § 1.6(c)(2)(iii), and they
include where a contract or order is changed to include substantial covered work that was not
within the original scope of work, where an option is exercised, and also certain ongoing
contracts that are not for specific construction, for which new wage determinations must be
incorporated on an annual basis under § 1.6(c)(2)(iii)(B) of the final rule. The final rule instructs
contracting agencies to apply the terms of § 1.6(c)(2)(iii) to all existing contracts, without regard
to the date of contract award, if practicable and consistent with applicable law. The Department
does not anticipate that the application of the amended wage determination methodologies in
these situations will result in unfair harm to reliance interests in a manner sufficient to outweigh
the benefits of the final rule implementation as planned. See also section III.C. (“Applicability
Date”) below.
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subdivisions,” such as counties, municipal corporations, and school districts, can help to interpret
that the term is meant to be limited to subdivisions that involve a “physical division of the
state”).”” The Department agrees with NFIB’s comment that a slight revision to the proposed
language would be appropriate to communicate this understanding. The final rule therefore
provides that, for highway projects, the “area” for wage determinations may be State department
of transportation highway districts or other similar State “geographic” subdivisions.

The Department also agrees with LIUNA and III-FFC that while the use of State highway
districts may at times be consistent with the purpose of the DBRA, they will not necessarily
always be so. For this reason, the proposed language does not make it mandatory for the
Department to use State highway districts as “areas” for highway projects, and instead gives the
Department discretion to use them where they are appropriate. Relevant here, the Federal-Aid
Highway Act of 1956 (FAHA), one of the Related Acts, uses the term “immediate locality”
instead of “civil subdivision” for identifying the appropriate geographic area of a wage
determination. 23 U.S.C. sec. 113. The FAHA requires the application of prevailing wage rates
in the immediate locality to be “in accordance with” the DBA, id., and, as noted above, WHD
has long applied these alternative definitions of area in the Related Acts in a manner consistent
with the “civil subdivision” language in the original Act. The FAHA “locality” language,

however, is helpful guidance for determining whether certain State highway districts, while

% For the same reason, there is no particular reason to interpret the term as requiring some
element of exercise of particular State powers such as taxing and bonding authority. These
factors may be helpful where the use of the term “political subdivision” implicates questions
regarding the rights or duties of the governmental entity in charge of such a subdivision, but
those characteristics are not particularly relevant to the economic and geographical context in
which the term is used in the DBA.
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within the broadest meaning of “civil subdivision of a State,” may be too large to be used as the
default areas for general wage determinations.

Similarly, it would not be consistent with the purpose of the DBRA to use State highway
districts as “areas” in a State where doing so would result in a significant increase in the use of
average rates instead of modal prevailing wage rates on wage determinations. The Department
therefore will need to take similar precautions with regard to the use of State highway districts as
with multi-county project wage determinations.

Having considered the comments regarding the State highway district proposal, the final
rule adopts the proposal with the addition of the word “geographic” to better describe the type of
State agency transportation subdivisions that may be used.

(C) Type of Construction (or Construction Type)

The Department proposed to define “type of construction” or “construction type” to mean
the general category of construction as established by the Administrator for the publication of
general wage determinations. The proposed language also provided examples of types of
construction, including building, residential, heavy, and highway, consistent with the four
construction types the Department currently uses in general wage determinations, but did not
exclude the possibility of other types. The terms “type of construction” or “construction type”
are already used elsewhere in part 1 to refer to these general categories of construction, as well as
in wage determinations themselves. As used in this part, the terms “type of construction” and
“construction type” are synonymous and interchangeable. The Department believes that
including this definition will provide additional clarity for these references, particularly for

members of the regulated community who might be less familiar with the terms.
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The Department received no comments specifically addressing this proposal. However,
the Department received several comments relating to the definitions provided in AAM 130
(Mar. 17, 1978) for the residential and building construction categories. AAM 130 provides a
description of the four types of construction with an illustrative listing of the kinds of projects
that are generally included within each type for DBRA purposes. Under AAM 130, apartment
buildings of no more than four stories in height are classified as residential and apartment
buildings of five or more stories are classified as building construction.

MBA, AWHA, and NAHB urged the Department to adopt in the final rule an expanded
definition of residential construction that would include all multifamily structures regardless of
their story level. On the other hand, SMART and SMACNA argued AAM 130’s categorization
of apartment buildings based on the story level has resulted in the misclassification of “mixed-
use” buildings as residential and called for the reexamination of the classifications.

The Department believes the definition of what falls under each type of construction is
best addressed through subregulatory guidance and intends to continue with that approach. The
final rule therefore adopts the proposal without any changes.

(D) Other definitions

The Department proposed additional conforming edits to 29 CFR 1.2 in light of proposed
changes to 29 CFR 5.2. As part of these conforming edits, the Department proposed to revise the
definition of “agency” (and add a sub-definition of “Federal agency”) to mirror the definition
proposed and discussed in the preamble regarding § 5.2. The Department also proposed to add

99 ¢¢

new defined terms to § 1.2 that were proposed in parts 3 and 5, including “employed,” “type of
construction (or construction type),” and “United States or the District of Columbia.” As

discussed in the preamble regarding § 5.2, the Department did not receive any comments on the
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proposed changes to the definition of “agency” or the addition of the definition of “United States
or the District of Columbia,” and therefore the final rule adopts these changes as proposed. The
proposed addition of the terms “employed” and “type of construction (or construction type),” and
comments associated with them, are discussed in the preamble sections III.B.1.1i.C (§ 1.2) and
I1.B.3.xxii (§ 5.2).

(E) Paragraph designations

The Department also proposed to amend §§ 1.2, 3.2, and 5.2 to remove paragraph
designations of defined terms and instead to list defined terms in alphabetical order. The
Department proposed to make conforming edits throughout parts 1, 3, and 5 in any provisions
that currently reference lettered paragraph definitions.

The Department received no comments on this proposal. The final rule therefore adopts
this change as proposed.

iii. ~ Section 1.3 Obtaining and compiling wage rate information
(A) 29CFR1.3(b)

The Department proposed to switch the order of § 1.3(b)(4) and (5) for clarity. This non-
substantive change would simply group together the paragraphs in § 1.3(b) that apply to wage
determinations generally and follow those paragraphs with one that applies only to Federal-aid
highway projects under 23 U.S.C. sec. 113.

The Department received no comments on this specific proposal. The final rule therefore
adopts this change as proposed.

However, the Department received one comment in response to its proposed revision to
§ 1.3(b). Although the Department only proposed revisions to § 1.3(b)(4) and (5), the Iron

Workers noted that § 1.3(b) provides guidelines concerning the types of information that WHD
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may consider when making prevailing wage determinations and suggested that the Department
also amend § 1.3(b)(2) to further safeguard against the fragmentation of job classifications.
Specifically, this commenter suggested the Department codify Fry Brothers in § 1.3(b)(2).

The Department appreciates the recommendation and notes that classification decisions
are made in accordance with relevant legal precedent and subregulatory guidance, including
the decision in Fry Brothers and subregulatory guidance such as AAM 213 (Mar. 22, 2013).
Because the Department did not propose changes to § 1.3(b)(2), it declines to adopt the Iron
Workers’ recommendation.

(B) 29CFR1.3(d)

The Department noted in the NPRM that it was considering whether to revise § 1.3(d),
which addresses when survey data from Federal or federally assisted projects subject to Davis-
Bacon prevailing wage requirements (hereinafter “Federal project data”) may be used in
determining prevailing wages for building and residential construction wage determinations. The
Department did not propose any specific revisions to § 1.3(d) in the NPRM, but rather sought
comment on whether § 1.3(d)—particularly its limitation on the use of Federal project data in
determining wage rates for building and residential construction projects—should be revised.

As the Department observed in the NPRM, for approximately 50 years (beginning shortly
after the DBA was enacted in 1931 and continuing until the 1981-1982 rulemaking), the
Department used Federal project data in determining prevailing wage rates for all categories of
construction, including building and residential construction. The final rule promulgated in May
1982 codified this practice with respect to heavy and highway construction, providing in new

§ 1.3(d) that “[d]ata from Federal or federally assisted projects will be used in compiling wage
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rate data for heavy and highway wage determinations.”'”’ The Department explained that “it
would not be practical to determine prevailing wages for ‘heavy’ and ‘highway’ construction
projects if Davis-Bacon covered projects are excluded in making wage surveys because such a
large portion of those types of construction receive Federal financing.”!"!

With respect to building and residential construction, however, the 1982 final rule
concluded that such construction often occurred without Federal financial assistance subject to
Davis-Bacon prevailing wage requirements, and that to invariably include Federal project data in
calculating prevailing wage rates applicable to building and residential construction projects
therefore would “skew][] the results upward,” contrary to congressional intent.'%? The final rule
therefore provided in § 1.3(d) that “in compiling wage rate data for building and residential wage
determinations, the Administrator will not use data from Federal or federally assisted projects
subject to Davis-Bacon prevailing wage requirements unless it is determined that there is
insufficient wage data to determine the prevailing wages in the absence of such data.” 29
CFR 1.3(d). In subsequent litigation, the D.C. Circuit upheld § 1.3(d)’s limitation on the use of
Federal project data as consistent with the DBA’s purpose and legislative history—if not
necessarily its plain text—and therefore a valid exercise of the Administrator’s broad discretion
to administer the Act.'%

As aresult of § 1.3(d)’s limitation on the use of Federal project data in calculating

prevailing wage rates applicable to building and residential construction, WHD first attempts to

calculate a prevailing wage based on non-Federal project survey data at the county level—i.e.,

190 47 FR at 23652.

101 74 at 23645.

192 See Donovan, 712 F.2d at 620.
103 714, at 621-22.
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survey data that includes data from private projects or projects funded by State and local
governments without assistance under the DBRA, but that excludes data from Federal or
federally assisted projects subject to Davis-Bacon prevailing wage requirements. See 29 CFR
1.3(d), 1.7(a); Manual of Operations at 38; Coal. for Chesapeake Hous. Dev., ARB No. 12-010,
2013 WL 5872049, at *4 (Sept. 25, 2013) (Chesapeake Housing). If there is insufficient non-
Federal project survey data for a particular classification in that county, then WHD considers
survey data from Federal projects in the county if such data is available.

Under the current regulations, WHD expands the geographic scope of the data that it
considers when it is making a county wage determination when data is insufficient at the county
level. This procedure is described below in the discussion of the “scope of consideration”
regulation at § 1.7. For wage determinations for building and residential construction projects,
WHD currently integrates Federal project data into this procedure at each level of geographic
aggregation in the same manner it is integrated at the county level: If the combined Federal and
non-Federal survey data received from a particular county is insufficient to establish a prevailing
wage rate for a classification in a county, then WHD attempts to calculate a prevailing wage rate
for that county based on non-Federal wage data from a group of surrounding counties. See 29
CFR 1.7(a), (b). If non-Federal project survey data from the surrounding-counties group is
insufficient, then WHD includes Federal project data from all the counties in that group. If both
non-Federal project and Federal project data for a surrounding-counties group is still insufficient
to determine a prevailing wage rate, then WHD may expand to a “super group” of counties or
even to the statewide level. See Chesapeake Housing, ARB No. 12-010, 2013 WL 5872049, at

*6; PWRB, Davis-Bacon Surveys, at 6.'%* At each stage of data expansion for building and

104 See note 19, supra.
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residential wage determinations, WHD first attempts to determine prevailing wages based on
non-Federal project data; however, if there is insufficient non-Federal data, WHD will consider
Federal project data.

As reflected in the plain language of § 1.3(d) as well as WHD’s implementation of that
regulatory provision, the current formulation of § 1.3(d) does not prohibit the use of Federal
project data in establishing prevailing wage rates for building and residential construction
projects subject to Davis-Bacon requirements; rather, it limits the use of such data to
circumstances in which “there is insufficient wage data to determine the prevailing wages in the
absence of such data.” 29 CFR 1.3(d). As the Department explained in the NPRM, WHD often
uses Federal project data in calculating prevailing wage rates applicable to residential
construction due to insufficient non-Federal data. By contrast, because WHD’s surveys of
building construction typically have a higher participation rate than residential surveys, WHD
uses Federal project data less frequently in calculating prevailing wage rates applicable to
building construction projects covered by the DBRA. For example, the 2011 GAO Report
analyzed 4 DBA surveys and found that over two-thirds of the residential rates for 16 key job
classifications (such as carpenter and common laborer) included Federal project data because
there was insufficient non-Federal project data, while only about one-quarter of the building
wage rates for key classifications included Federal project data. 2011 GAO Report, at 26.1%°

Notwithstanding the use of Federal project data in calculating prevailing wage rates for
building and residential construction, the Department noted in the NPRM that some interested
parties may believe that § 1.3(d) imposes an absolute barrier to the use of Federal project data in

determining prevailing wage rates. As a result, survey participants may not submit Federal

105 See note 10, supra.

114



project data in connection with WHD’s surveys of building and residential construction, thereby
reducing the amount of data that WHD receives in response to its building and residential
surveys. The Department therefore strongly encouraged robust participation in Davis-Bacon
prevailing wage surveys, including building and residential surveys, and it urged interested
parties to submit Federal project data in connection with building and residential surveys with
the understanding that such data will be used in calculating prevailing wage rates if insufficient
non-Federal project data is received. The Department specifically observed that in the absence of
such Federal project data, for example, a prevailing wage rate may be calculated at the
surrounding-counties group or even statewide level when it would have been calculated based on
a smaller geographic area if more Federal project data had been submitted.

Although increased submission of such Federal project data thus could be expected to
contribute to more robust wage determinations even without any change to § 1.3(d), the
Department recognized in the NPRM that revisions to § 1.3(d) might nonetheless be warranted.
The Department therefore solicited comments regarding whether to revise § 1.3(d) in a way that
would permit WHD to use Federal project data more frequently when it calculates building and
residential prevailing wages. For example, particularly given the challenges that WHD has faced
in achieving high levels of participation in residential wage surveys—and given the number of
residential projects that are subject to Davis-Bacon labor standards under Related Acts
administered by HUD—the Department noted in the NPRM that it might be appropriate to
expand the amount of Federal project data that is available to use in setting prevailing wage rates
for residential construction.

The Department also observed that there might be other specific circumstances that

particularly warrant greater use of Federal project data and that, more generally, if the existing
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limitation on the use of Federal project data were removed from § 1.3(d), WHD could in all
circumstances establish Davis-Bacon prevailing wage rates for building and residential
construction based on all usable wage data in the relevant county or other geographic area,
without regard to whether particular wage data was “Federal” and whether there was
“insufficient” non-Federal project data. The Department also noted in the alternative that § 1.3(d)
could be revised in order to provide a definition of “insufficient wage data,” thereby providing
increased clarity regarding when Federal project data may and may not be used in establishing
prevailing wage rates for building or residential construction. The Department specifically
invited comments on these and any other issues regarding the use of Federal project data in
developing building and residential wage determinations.

Numerous commenters expressed support for a regulatory change that would result in
increased use of Federal project data to establish prevailing wage rates for building and
residential construction. LIUNA, the International Union of Operating Engineers (IUOE), UBC,
CEA, SMACNA, NABTU, and III-FFC expressed support for returning to the Department’s
approach prior to the 1981-1982 rulemaking, when the Department used Federal project data in
all instances in determining prevailing wage rates for building and residential construction.
MCAA similarly supported allowing and perhaps even routinely using Federal project data in
building and residential wage determinations. LIUNA, NABTU, and UBC, in particular,
criticized the limitation on the use of Federal project data that was imposed by the 1981-1982
rulemaking and contended that the limitation has resulted in the exclusion of a significant
amount of data on worker compensation in Davis-Bacon wage surveys. LIUNA and other
commenters recognized that § 1.3(d) permits use of Federal project data in determining

prevailing wage rates for building and residential construction when private project data is
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insufficient, but contended that the WHD Administrator’s reliance on various sufficiency
standards over the years to determine when Federal project data may be used has often caused
large swaths of local wage data to be excluded based solely on a disproportionately de minimis
amount of private data. LIUNA, NABTU, and III-FFC posited that using Federal project data in
all circumstances would increase the amount of usable data and thereby increase the likelihood
that wage rates could be calculated based on a substantial amount of wage data and/or at the
county level.

The IUOE and III-FFC similarly commented that allowing greater use of Federal project
data would promote clarity and efficiency and resolve some of the challenges associated with
insufficient data. Relatedly, LIUNA and III-FFC observed that the current exclusion of Federal
project data discourages the submission of such data in the first place, particularly since some
interested parties believe that § 1.3(d) imposes an absolute barrier to the consideration of Federal
project data, and that removing the limitation set forth in § 1.3(d) therefore would promote
greater survey participation. The UBC, the IUOE, and MCAA further commented that revising
§ 1.3(d) to provide for broader use of Federal project data would be consistent with the purpose
of the DBA. The IUOE and III-FFC also commented that building projects that are likely to be
subject to DBRA requirements include detention facilities, institutional buildings, museums, post
offices, and schools, and that it is essential that data from such projects are included in Davis-
Bacon wage surveys as such data reflects the wages paid by skilled and experienced contractors
on these types of projects.

Finally, NABTU encouraged the Department, should it decide to retain the current
restriction on the use of Federal project data in residential and building construction wage

determinations, to expressly state in § 1.3(d) that when the Department receives insufficient data
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for an individual county, it will first look to Federal and federally assisted projects before
expanding its search to nearby counties. In proposing this regulatory revision, NABTU
recognized that this has been a longstanding policy of WHD, but that it is not codified in the
regulations and therefore, NABTU asserted, is not always uniformly applied in Davis-Bacon
wage surveys.

SMART and SMACNA included a lengthy discussion of § 1.3(d) and noted that they
support unrestricted use of Federal project data in building surveys but that, to be responsive to
the NPRM’s requests for specific information, they were also identifying “specific circumstances
that particularly warrant greater use of Federal project data” and discussed the possibility of
including a definition of “insufficient wage data” in § 1.3(d). They noted that the Federal
government plays a significant role in building and residential construction in local labor markets
and that “[s]ince the goal of the DBA is to prevent use of the federal government’s purchasing
power to depress labor standards, it makes little sense to ignore the federal government’s impact
on local markets in determining prevailing rates.” SMART and SMACNA further commented
that if the Department “decides not to rescind § 1.3(d),” the Department should, at minimum,
define the term “insufficient wage data” in the regulation so that it takes into account the total
value of Davis-Bacon projects in a county relative to the total value of the private projects in the
county.” SMART and SMACNA also noted that “a dearth of private data in two-thirds of
residential surveys and in building surveys in isolated, sparsely-populated rural counties
necessitates the use of federal and federally funded data in these surveys.”

In contrast to these comments in favor of revising § 1.3(d), numerous commenters
opposed any change to § 1.3(d). Citing the DBA’s legislative history, IEC contended that the

DBA was intended to reflect prevailing rates established by private industry, and that to revise
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§ 1.3(d) to allow for broader use of Federal project data in establishing prevailing wage rates for
building and residential construction would violate the DBA’s purpose and established case law.
MBA (in comments submitted jointly with 10 other organizations) and NAHRO posited that the
use of Federal project data in establishing prevailing wage rates for building and residential
construction in all instances would skew prevailing wages upward and result in rates that would
not reflect actual prevailing wages for residential and/or building construction. The NAHB, in
addition to joining the comment submitted by the MBA, recommended that the Department
maintain its policy of not factoring Davis-Bacon wages from covered projects in its initial
calculation of prevailing wages. AGC similarly commented that they were not aware of any
significant deficiencies in the sources of private data for building and residential construction
that would necessitate a change in the current practice or regulation. Finally, the Small Business
Administration (SBA) Office of Advocacy expressed opposition to greater use of Federal project
data, though they (like certain other commenters) misinterpreted the NPRM as expressly
proposing a regulatory change, when in fact the Department simply solicited comments in the
NPRM as to whether a regulatory change was warranted.

After considering the comments supporting and opposing a regulatory change, the
Department has decided not to revise § 1.3(d) and to continue to consider submitted Federal
project data in all instances when calculating prevailing wage rates for heavy and highway
construction and, in calculating prevailing wage rates for building and residential construction, to
consider Federal project data whenever “it is determined that there is insufficient wage data to
determine the prevailing wages in the absence of such data.” 29 CFR 1.3(d). As the current
regulatory text reflects, § 1.3(d) does not erect an absolute barrier to considering Federal project

data when determining prevailing wage rates for building and residential construction, but rather
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provides that Federal project data will be used whenever the Department has determined that
there is insufficient private data to determine such prevailing rates. The Department therefore
will continue to solicit and receive Federal project data in all Davis-Bacon wage surveys of
building and residential construction, and, consistent with § 1.3(d) and existing practice, will use
such data in determining prevailing wage rates for those categories of construction whenever
insufficient private data has been received. Moreover, in light of certain comments confirming
that some stakeholders apparently believe that § 1.3(d) imposes an absolute barrier to the
consideration of Federal project data, the Department will ensure that guidance materials and
communications specific to Davis-Bacon wage surveys properly emphasize that the Department
seeks the submission of Federal project data in all instances and that it will use such data to
determine prevailing wage rates whenever appropriate under § 1.3(d).

In deciding not to revise § 1.3(d) to permit the use of Federal project data in all instances,
the Department considers it significant that current § 1.3(d) does not prohibit in all circumstances
the use of Federal project data in calculating prevailing wage rates for building and residential
construction, but rather requires the use of such data whenever there is insufficient private data.
In interpreting § 1.3(d), the Department’s ARB has held repeatedly that the determination of
whether or not there is “insufficient” private project data for purposes of § 1.3(d) depends on the
circumstances, and that Federal project data should not be disregarded simply because the
quantum of private data received minimally satisfied WHD’s subregulatory sufficiency threshold
for determining a prevailing wage rate (currently wage data for six workers employed on three
projects). See Road Sprinkler Fitters Local Union No. 669, ARB No. 10-123, 2012 WL 2588591,
at *7 (June 20, 2012) (“[I]it seems illogical to conclude that data from merely three workers in a

metropolitan county for a common job is ‘sufficient data’ to eliminate the need to . . . include
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data from federal jobs, as permitted by the DBA and its implementing regulations.”); Plumbers
Local Union No. 27, ARB No. 97-106, 1998 WL 440909, at *5 (July 30, 1998) (under § 1.3(d),
WHD could not establish a prevailing wage for the plumber classification by solely considering
data reflecting the wages paid to six plumbers on private projects when the record indicated that
WHD had received wage data for hundreds of plumbers on federally funded projects). The
Department agrees with this interpretation and believes that this precedent supports retaining

§ 1.3(d) as presently drafted rather than revising the provision to mandate the use of Federal
project data in determining all prevailing wage rates.

The Department likewise has concluded that it is unnecessary to adopt the specific
proposals, short of a complete rescission of the limitation on the use of Federal project data in
determining prevailing wage rates for building and residential conduction, that commenters
identified. In response to NABTU’s alternative recommendation that § 1.3(d) be revised to
codify WHD’s longstanding policy of looking to Federal project data before expanding its search
to nearby counties when the Department receives insufficient data for an individual county, the
Department believes that codifying the order of operations in determining prevailing wage rates
for building and residential construction at this level of detail is not necessary. The existing text
of § 1.3(d), which directs the use of Federal project data whenever there is insufficient private
data, already provides for the consideration of Federal project data at the county level whenever
there is insufficient county-level private data. Moreover, established WHD policies and
procedures expressly provide that if there is insufficient non-Federal project survey data for a
particular classification in a county, then WHD will consider available survey data from Federal
projects in the county and will likewise integrate Federal project data at each level of geographic

aggregation to the same extent and in the same manner it is integrated at the county level.
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Manual of Operations at 38; Chesapeake Housing, ARB No. 12-010, 2013 WL 5872049, at *4.
The Department appreciates the importance of adhering to this order of operations in all
circumstances, however, and it will therefore continue to emphasize, through subregulatory
guidance such as the Manual of Operations and internal and external communications, that, for
building and residential construction wage surveys, Federal project data must always be
considered when there is insufficient private data at the county level, and that a similar process
of considering Federal project data must be followed each time the geographic area is expanded
in accordance with the governing regulations and WHD’s policies and procedures.

The Department also declines to adopt SMART and SMACNA'’s alternative proposal that
the Department define the term “insufficient wage data” in the regulation so that it takes into
account the total value of Davis-Bacon projects in a county relative to the total value of the
private projects in the county. WHD has long determined prevailing wages based on the wage
data for workers on “projects of a character similar” that WHD receives through its wage survey
program 40 U.S.C. sec. 3142(b). As a general matter, projects of significantly greater value will
employ more workers than smaller projects, and the size or value of a particular project for
which wage data is submitted thus can be expected to influence the calculation of prevailing
wages. To determine sufficiency based on general data regarding aggregate project values in a
county without regard to the specific wage data received in a particular Davis-Bacon wage
survey would represent a significant and complex shift away from WHD’s current method of
determining prevailing wage rates. The Department therefore believes that the sufficiency or
insufficiency of private project data should continue to be determined based on WHD’s
“compiling of wage data,” § 1.3(d), rather than on distinct, extra-survey information regarding

relative project values. The current regulatory text, particularly as interpreted by the ARB, thus
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provides sufficient and appropriate direction to the Department in determining when Federal
project data may be used to determine prevailing wage rates on building and residential
construction. See Road Sprinkler Fitters, ARB No. 10-123, 2012 WL 2588591, at *7; Plumbers
Local Union No. 27, ARB No. 97-106, 1998 WL 4409009, at *5.
(C) 29 CFR 1.3(f) — Frequently Conformed Rates

The Department is also proposing changes relating to the publication of rates for labor
classifications for which conformance requests are regularly submitted when such classifications
are missing from wage determinations. The Department’s proposed changes to this paragraph are
discussed below in section III.B.1.xii (“Frequently conformed rates™), together with proposed
changes to § 5.5(a)(1).
(D) 29 CFR 1.3(g)-(j) — Adoption of State/local prevailing wage rates

In the NPRM, the Department proposed to add new paragraphs (g), (h), (i), and (j) to
§ 1.3 to permit the Administrator, under specified circumstances, to determine Davis-Bacon
wage rates by adopting prevailing wage rates set by State and local governments. The
Department explained that this proposal was intended to reduce reliance on outdated Davis-
Bacon wage rates while enabling the WHD to avoid performing costly and duplicative prevailing
wage surveys when a State or locality has already performed similar work.

About half of the States, as well as many localities, have their own prevailing wage laws
(sometimes called “little” Davis-Bacon laws). % Additionally, a few states have processes for

determining prevailing wages in public construction even in the absence of such State laws.!?’

196 A list of such states, and the thresholds for coverage, can be found here: “Dollar Threshold
Amount for Contract Coverage,” U.S. Dep’t of Lab., Wage and Hour Div.,
https://www.dol.gov/agencies/whd/state/prevailing-wages.

107 These states include Iowa, North Dakota, and South Dakota.
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Accordingly, the Administrator has long taken prevailing wage rates set by States and localities
into account when making wage determinations. Under the current regulations, one type of
information that the Administrator may “consider[]” in determining wage rates is “[w]age rates
determined for public construction by State and local officials pursuant to State and local
prevailing wage legislation.” 29 CFR 1.3(b)(3). Additionally, for wage determinations on
federally funded highway construction projects, the Administrator is required by the FAHA
statute to “consult” with “the highway department of the State” in which the work is to be
performed, and to “giv[e] due regard to the information thus obtained.” 23 U.S.C. sec. 113(b);
see 29 CFR 1.3(b)(4).

In reliance on these provisions, WHD has sometimes adopted and published certain
states’ highway wage determinations in lieu of conducting wage surveys in certain areas.
According to a 2019 report by the OIG, WHD used highway wage determinations from 15 states
between fiscal years 2013 and 2017. See 2019 OIG Report, at 10.

This same OIG report expressed concern about the high number of out-of-date Davis-
Bacon wage rates, particularly non-union rates, noting, for example, that some published wage
rates were as many as 40 years old. /d. at 5. The OIG report further noted that at the time, 26
states and the District of Columbia had their own prevailing wage laws, and it recommended that
WHD “should determine whether it would be statutorily permissible and programmatically
appropriate to adopt [S]tate or local wage rates other than those for highway construction.” /d. at
10—11. WHD indicated to OIG that in the absence of a regulatory revision, it viewed adoption of
State rates for non-highway construction as in tension with the definition of prevailing wage in

§ 1.2(a) and the ARB’s Mistick decision. Id. at 10.
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In the NPRM, the Department explained that it shared OIG’s concerns regarding out-of-
date rates, and that a regulatory revision would best ensure that WHD can incorporate State and
local wage determinations when doing so would further the purposes of the Davis-Bacon labor
standards. As noted above, the current regulations permit WHD to “consider” State or local
prevailing wage rates among a variety of sources of information used to make wage
determinations and require WHD to give “due regard” to information obtained from State
highway departments for highway wage determinations. See 29 CFR 1.3(b)(3)—(4). However,
they also provide that any information WHD considers when making wage determinations must
“be evaluated in the light of [the prevailing wage definition set forth in] § 1.2(a).” 29 CFR 1.3(c¢).
While some States and localities’ definitions of prevailing wage mirror the Department’s
regulatory definition, many others’ do not. Likewise, because the current regulations at §§ 1.2(a)
and 1.3(c), as well as the ARB’s decision in Mistick, suggest that any information (such as State
or local wage rates) that WHD obtains and “consider[s]” under § 1.3(b) must be filtered through
the definition of “prevailing wage” in § 1.2, the Department proposed a regulatory change to
clarify that WHD may adopt State or local prevailing wage determinations under certain
circumstances even where the State or locality’s definition of prevailing wage differs from the
Department’s.

Under the Department’s proposal, WHD would only be permitted to adopt State or local
prevailing wage rates if the Administrator, after reviewing the rate and the processes used to
derive the rate, concludes that they meet certain listed criteria. The criteria the Department
proposed, which were included in proposed new paragraph § 1.3(h), were as follows:

First, the Department proposed that the State or local government must set prevailing

wage rates, and collect relevant data, using a survey or other process that generally is open to full
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participation by all interested parties. This proposed requirement was intended to ensure that
WHD will not adopt a prevailing wage rate where the process to set the rate unduly favors
certain entities, such as union or non-union contractors. Rather, the State or local process must
reflect a good-faith effort to derive a wage that prevails for similar workers on similar projects
within the relevant geographic area within the meaning of the Davis-Bacon Act statutory
provisions. The phrase “survey or other process” in the proposed regulatory text was intended to
permit the Administrator to incorporate wage determinations from States or localities that do not
necessarily engage in surveys but instead use a different process for gathering information and
setting prevailing wage rates, provided that this process meets the required criteria.

Second, the Department proposed requiring that a State or local wage rate must reflect
both a basic hourly rate of pay as well as any locally prevailing bona fide fringe benefits, and
that each of these can be calculated separately. Thus, the Department explained that WHD must
be able to confirm during its review process that both figures are prevailing for the relevant
classification(s) and list each figure separately on its wage determinations. This reflects the
statutory requirement that a prevailing wage rate under the Davis-Bacon Act must include fringe
benefits, 40 U.S.C. sec. 3141(2)(B); 29 CFR 5.20, and that “the Secretary is obligated to make a
separate finding of the rate of contribution or cost of fringe benefits.” 29 CFR 5.25(a). This
requirement also would ensure that WHD could determine the basic or regular rate of pay to

determine compliance with the CWHSSA and the Fair Labor Standards Act (FLSA).
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Third, the Department proposed that the State or local government must classify laborers
and mechanics in a manner that is recognized within the field of construction.!*® The proposed
rule explained that this standard is intended to ensure that the classification system does not
result in lower wages than are appropriate by, for example, assigning duties associated with
skilled classifications to a classification for a general laborer.

Finally, the Department proposed that the State or local government’s criteria for setting
prevailing wage rates must be substantially similar to those the Administrator uses in making
wage determinations under 29 CFR part 1. The proposed regulation provided a non-exclusive list
of factors to guide this determination, including, but not limited to, the State or local
government’s definition of prevailing wage; the types of fringe benefits it accepts; the
information it solicits from interested parties; its classification of construction projects, laborers,
and mechanics; and its method for determining the appropriate geographic area(s). Thus, the
more similar a State or local government’s methods are to those used by WHD, the greater
likelihood that its corresponding wage rate(s) will be adopted. While the proposed regulation
listed the above factors as guidelines, it ultimately directed that the Administrator’s
determination in this regard will be based on the totality of the circumstances. The reservation of
such discretion in the Administrator was intended to preserve the Administrator’s ability to make

an overall determination regarding whether adoption of a State or local wage rate is consistent

108 In the NPRM, the Department explained that it recognizes that differences in industry
practices mean that the precise types of work done and tools used by workers in particular
classifications may not be uniform across states and localities. For example, in some areas, a
significant portion of work involving the installation of heating, ventilation, and air conditioning
(HVAC) duct work may be done by an HVAC Technician, whereas in other areas such work
may be more typically performed by a Sheet Metal Worker. Unlike in the case of the SCA,
WHD does not maintain a directory of occupations for the Davis-Bacon Act. However, under
this proposed rule, in order for WHD to adopt a State or locality’s wage rate, the State or
locality’s classification system must be in a manner recognized within the field of construction.
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with both the language and purpose of the DBA, and thereby is consistent with the statutory
directive for the Secretary (in this case, via delegation to the Administrator), to determine the
prevailing wage. See 40 U.S.C. sec. 3142(b).

The Department proposed in § 1.3(g) to permit the Administrator to adopt State or local
wage rates with or without modification. The Department explained that this was intended to
encompass situations where the Administrator reviews a State or local wage determination and
determines that although the State or local wage determination might not satisfy the above
criteria as initially submitted, it would satisfy those criteria with certain modifications. For
example, the Administrator may obtain from the State or local government the State or locality’s
wage determinations and the wage data underlying those determinations, and, provided the data
was collected in accordance with the criteria set forth earlier (such as that the survey was fully
open to all participants), may determine, after review and analysis, that it would be appropriate to
use the underlying data to adjust or modify certain classifications or construction types, or to
adjust the wage rate for certain classifications. Consistent with the Secretary’s authority to make
wage determinations, the regulation permits the Administrator to modify a State or local wage
rate as appropriate while still generally relying on it as the primary source for a wage
determination. For instance, before using State or local government wage data to calculate
prevailing wage rates under the DBA, the Administrator could regroup counties, apply the
definition of “prevailing wage” set forth in § 1.2, disregard data for workers who do not qualify
as laborers or mechanics under the DBA, and/or segregate data based on the type of construction
involved. The Department explained that the Administrator would cooperate with the State or

locality to make the appropriate modifications to any wage rates.
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In proposed § 1.3(1), the Department proposed requiring the Administrator to obtain the
wage rates and any relevant supporting documentation and data from the State or local entity
before adopting a State or local government prevailing wage rate.

Finally, § 1.3(j) of the proposed rule explained that nothing in proposed § 1.3(g), (h), or
(1) precludes the Administrator from considering State or local prevailing wage rates in a more
holistic fashion, consistent with § 1.3(b)(3), or from giving due regard to information obtained
from State highway departments, consistent with § 1.3(b)(4), as part of the Administrator’s
process of making prevailing wage determinations under 29 CFR part 1. For example, under the
proposed rule, as under the current regulations, if a State or locality were to provide the
Department with the underlying data that it uses to determine wage rates, even if the
Administrator determines not to adopt the wage rates themselves, the Administrator may
consider or use the data as part of the process to determine the prevailing wage within the
meaning of 29 CFR 1.2, provided that the data is timely received and otherwise appropriate. The
purpose of proposed § 1.3(j) was to clarify that the Administrator may, under certain
circumstances, adopt State or local wage rates, and use them in wage determinations, even if the
process and rules for State or local wage determinations differs from the Administrator’s.

A diverse array of commenters—including labor unions, worker advocacy organizations,
contractors, contractor associations, State government officials, and various members of
Congress—expressed support for the Department’s proposals to expand WHD’s authority to
adopt State or local prevailing wage rates. The most common reason offered for such support
was that the adoption of State or local rates could help ensure that Davis-Bacon rates remain up
to date. For example, FFC and NCDCL stated in their comments that wage determinations by the

State of California are updated with “significantly greater frequency” than WHD’s. These
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commenters and others, such as NABTU, asserted that incorporation of more current State and
local wage rates would help attract workers to the construction industry, which they viewed as an
important policy priority in light of the increased number of construction projects financed by
IJA.

Other commenters expressed support for an expanded incorporation of State and local
prevailing wage rates for efficiency reasons. For example, COSCDA said that the proposals may

199 while Pennsylvania

“avoid delays in identifying certain federal prevailing wages,
government officials commented that “the proposal would streamline the wage determination
process . . . and align DBRA wages with State and local rates for projects covered by both sets of
laws.” CEA, NECA, and SMACNA identified this proposal as among those from the
Department’s proposed rule that would greatly improve the overall efficiency of the Act. [UOE,
MCAA, and UBC asserted that the proposals would allow WHD to conserve its resources for
improved administration and enforcement of the DBA, with MCAA characterizing the proposals
as “sound good-government policy.” MBA remarked that “[t]he added flexibility afforded to the
Administrator in the proposed rule is a positive step in getting a deeper understanding of the
relevant wages,” and urged the Department to “go a step further” by “[e]xpanding the use of the
data, not just when WHD does not have sufficient data to determine a wage, but in all
circumstances . . . [to] provide a comparative wage and help gain a greater understanding

whenever there are material discrepancies or when the overall respondent rate is low for a wage

determined through the Davis-Bacon survey.”

199 While opposing the Department’s proposals for other reasons, FTBA acknowledged that
“[the] adoption of prevailing rates set by state or local officials has some appeal given the time
intensive survey process which has resulted in delays in surveys and consequently delays in the
issuance of new wage determinations based on updated wages and benefits data.”
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Several commenters expressed more qualified support for the Department’s proposals
regarding the incorporation of State and local prevailing wage rates. For example, the UA
acknowledged that it “makes sense to use state and local rates . . . as a fall-back option for
combatting stale rates,” but “encourage[d] [the Department] to continue to prioritize its own
wage surveys as the first and best option.” Similarly, Contractor Compliance & Monitoring, Inc.
(CC&M) “agree[d] with using state or local prevailing wage rate for wage rates, but only where
there is otherwise insufficient information from BLS.” AGC stated that “[a]dopting state and
local wage rates could improve the accuracy and timeliness of rates if done properly,” but opined
that “[t]he viability and practicality of this proposal depends almost entirely on how much
confidence one has in state procedures for collecting wage rate data and calculating prevailing
wages.” NABTU cautioned that “[the Department] must . . . conduct meaningful independent
review of local rates to avoid engaging in an impermissible delegation of authority,”!'? and
“[a]bove all . . . retain the final decision-making authority over rates.”

While some commenters specifically approved of the limiting criteria specified in
proposed § 1.3(h), see, e.g., Fair Contracting Foundation of Minnesota and MCAA, others asked
the Department to codify additional limitations on WHD’s discretion to adopt State or local
prevailing wage rates. For example, several labor unions and worker advocacy organizations,

including III-FFC, LCCHR, and UBC, requested the final rule to prohibit the use of State or

HOIII-FFC similarly cautioned that “DOL . . . must include an independent review process that
ensures these [State and local] wage determination programs are methodologically sound and
consistent with the requirements of Davis-Bacon labor standards,” but expressed its view that the
NPRM “contain[s] a solid framework with relevant criteria to help DOL review state and local
processes for setting prevailing wage rates.”
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local rates lower than an alternative Federal rate.!!! In support of this proposal, III-FFC asserted
that “[a]dopting rates that are lower than those derived from the Department’s own methodology
would run counter to the purpose of the Davis-Bacon Act to establish rates ‘for the benefit of
construction workers.” Binghamton Constr. Co., 347 U.S. at 178.” Other commenters expressed
concern about the risks of low State or local prevailing wage rates but stopped short of
requesting the Department to categorically reject the adoption of lower State or local rates. For
example, [UOE requested the Department to “add a clause to the final rule that the Administrator
shall closely scrutinize a state’s submissions if the state cannot demonstrate a 5-year history of
successfully administering such a prevailing wage program,” explaining that such scrutiny would
“allow the Administrator to not accept such wages if they significantly lower the wages already
listed on the WD.”

Other commenters suggested methodological modifications. NABTU and the UA
requested the Department to limit its adoption of State or local rates to communities where WHD
has not completed a wage survey in the area for the applicable type of construction in more than
3 years.!!? NAHB urged the Department not to adopt wage rates from State and local
governments that use a methodology that permits the cross-consideration of rural and
metropolitan wage rates, asserting that wages resulting from such a methodology are not

appropriately representative of a given area. And ABC requested that the Department modify

11T JTUNA supported this proposed restriction, and additionally requested the Department to
prohibit “replac[ing] a federal wage determination based on a collective bargaining agreement
subject to annual updating with one that cannot be so escalated.”

"2 NABTU specifically requested the Department to “limit its adoption of local rates to
communities where the SU rates are more than three years old and where such local rates are
established through a data collection process that: (1) prioritizes the modal wage rate and utilizes
weighed averages, means or medians as a last resort; (2) is carried out no less frequently than
every three years; (3) is open to participation by, at least, those interested parties listed in 29
CFR § 1.3(a); and (4) accepts the types of fringe benefits that DOL accepts.”
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proposed § 1.3(h)(1) to require that the State or local government “use appropriate statistical
methods, such as sampling, weighting, or imputation, to obtain statistically representative
results,” or, in the alternative, “clarify that statistically representative sampling, where all
respondents have a proportionate likelihood of inclusion in the sample, qualifies as “full
participation by all interested parties’ within the meaning of the regulation.”

The Department identified at least five comments which opposed an expanded use of
State or local prevailing wage rates, submitted by AWHA, FTBA, IEC, NAHB, and the group of
U.S. Senators, respectively. Unlike some of the commenters that voiced concern about the
potential adoption of lower State or local wage rates, FTBA, IEC, and the group of U.S. Senators
were chiefly concerned that the proposal could result in the adoption of State or local wage rates
that are inappropriately high. For example, the group of U.S. Senators cited research asserting
that New York’s prevailing wage law has inflated state and local construction costs by 13 to 25
percent, depending on the region. The group of U.S. Senators elaborated that “[m]any state
prevailing wage laws, such as New York’s, base their definition of prevailing rate of wage
directly on compensation levels set in [a] CBA, rather than voluntary surveys, allowing contract
administrative costs and union work rules to further inflate wages, at great detriment to the
taxpayer.”

AWHA and FTBA expressed a different concern that expanding the use of State and
local prevailing wage rates might inappropriately reduce WHD’s need or desire to regularly
perform Federal wage surveys.''> AWHA asserted that State and local governments “face

similar, if not more pronounced, capacity and outreach challenges in conducting

13 FTBA additionally asserted that the proposal might reduce WHD’s need to consult with the
highway department of the State in which a project in the Federal-aid highway system is to be
performed.
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methodologically rigorous wage and hour surveys,” and further objected that the Department’s
proposal to use local prevailing wage rates even in cases where the definitions and methods are
different than the Federal standard was “at odds with the given rationale to return to the three-
step process.” Highlighting the requirement in proposed § 1.3(h)(4) that State or local rates must
be derived from “‘substantially similar” criteria to those the Administrator uses in making wage
determinations under part 1, IEC asserted that “the ability to merely adopt—rather than
consider—state and local wage determinations converts key provisions of the regulations
governing wage determinations into mere suggestions.” And, as previously discussed, NAHB
relayed concerns about incorporation of State or local rates to the extent that those rates are
derived from methodologies that permit cross-consideration of rural and metropolitan areas.

Having considered the feedback in response to the proposed expansion of the use of State
and local prevailing wage rates, the Department agrees with the 2019 OIG report and the
overwhelming majority of the commenters that addressed these proposals that expanding WHD’s
ability to incorporate State and local wage rates would be a significant improvement to the
current regulations. Specifically, the Department believes that the provisions in proposed
§ 1.3(g)—(j) will give the Department an important tool to keep DBRA prevailing wage rates
accurate and up to date, with appropriate safeguards to guard against the adoption of excessively
high or low State or local rates. Accordingly, the final rule adopts new paragraphs (g), (h), (i),
and (j) in § 1.3 as proposed in the NPRM.

The Department declines to adopt additional limitations on its discretion to adopt State or
local prevailing wage rates beyond those specified in the proposed rule. The final rule provides
the Administrator with the ultimate responsibility to make an affirmative determination to adopt

a State or local wage rate. This contemplates that WHD will engage in a careful and
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individualized review of State and local prevailing wages, and the criteria specified in proposed
§ 1.3(h) accomplish that objective while also providing appropriate safeguards. For example, the
Department disagrees with NABTU and the UA’s suggestion to prohibit the adoption of State or
local prevailing wage rates where an applicable Federal rate exists that was determined from the
prior 3 years. Although the Department agrees that in general, it will be less likely to adopt a
State or local rate if the applicable wage determination is derived from more recent data, the
Department believes that individual decisions whether or not to adopt particular rates are best left
to the Administrator to determine on a case-by-case basis.

Similarly, the Department declines to adopt a categorical prohibition on the adoption of
State or local prevailing wage rates that are lower than those provided in the most recent Federal
wage determination. First, the Department expects that this outcome will be exceedingly rare,
because one of the primary purposes of the new adoption provision is to fill in gaps in areas
where WHD is unable to conduct regular surveys due to resource constraints. Thus, in most or all
cases in which a State or local wage determination is adopted, WHD will not have a recent wage
rate to use for comparison. Moreover, the purpose of a wage determination is to accurately
reflect wages that prevail in the locality. As such, if the Administrator determines that a State or
local rate is the most appropriate or accurate rate to use, it would not be appropriate to reject the
State or local rate simply because it happens to be lower than the analogous rate in the most
recent (and potentially outdated) WHD survey. In any event, as noted above, the Department
anticipates that the regulatory criteria for adoption will prevent the adoption of rates that would
deviate significantly from those that would apply if the Department were to conduct a wage

survey itself.
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The Department declines ABC’s request to restrict the pool of State and local prevailing
wages eligible for incorporation to those that “use appropriate statistical methods, such as
sampling, weighting, or imputation, to obtain statistically representative results.” This restriction
does not apply to WHD’s own wage determination process, and the Department declines to
impose it on State and local wage determinations. In response to ABC’s concern that the
language in proposed § 1.3(h)(1) referring to “full participation by all interested parties” could be
read to only permit a process in which participants self-select into a survey, as noted above, the
phrase “survey or other process” is specifically intended to permit the Administrator, where
otherwise appropriate, to adopt not only wage rates that are set using surveys, but also rates set
using a different process. The Department reaffirms that the intent of § 1.3(h)(1) is to ensure that
WHD will not adopt a State or local rate where the process that the State or locality uses to
determine the rate unduly favors certain entities.

The Department declines NAHB’s request to require that State and local governments bar
the cross-consideration of rural and metropolitan wage data. As explained in greater detail in
section II1.B.1.vii.A, the Department is eliminating this prohibition in connection with its own
wage determination process, and likewise does not believe that imposing such a ban in new
§ 1.3(h) to limit the pool of State and local rates eligible for adoption would be necessary or
helpful. As explained in section II1.B.1.vii, the removal of the prohibition on cross-consideration
of rural and metropolitan data in the context of WHD’s own Davis-Bacon surveys provides for
such cross-consideration in limited and appropriate circumstances, as described in that section,
and will not lead to the widespread mixing of metropolitan and rural data in determining
prevailing wages. Similarly, the extent to which State or local prevailing wage rates reflect the

combining of metropolitan and rural data in limited circumstances of the type contemplated in
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§ 1.7(b), as opposed to a significantly broader combining of metropolitan and rural data, would
be a factor that the Administrator could consider in determining whether it would be appropriate
to adopt or not adopt the State or local rates, or, alternatively, to obtain the underlying State or
local data and reconfigure the data based on county groupings that are similar or identical to
those used by the Administrator in analogous contexts. The Department also notes that consistent
with § 1.3(d), the Administrator will also review the extent to which a State or local building or
residential prevailing rate is derived using Federal project data, but that a State or locality’s use
of such data to a greater or lesser extent than WHD uses such data in its own wage
determinations will not categorically preclude adoption of the State or locality’s rates. The
Department also declines CC&M's suggestion to adopt State or local rates only when there is
insufficient data from BLS. For the reasons explained at length above, the Department does not
believe that the use of BLS data to set DBRA wage rates is generally appropriate. The
Department notes that to the extent that a State or locality's system for making wage
determinations raises similar concerns, such concerns would weigh significantly against the
Department's adoption of such rates.

The Department appreciates commenter concerns about the adoption of inappropriately
high State or local prevailing wage rates but believes that the criteria specified in new § 1.3(h)
will serve as a safeguard against such outcomes. Moreover, WHD’s expanded authority to adopt
State and local rates under new § 1.3(g) is wholly discretionary, and may be done “with or
without modification” of an underlying rate. While the Department acknowledges that the
adoption of State or local rates will in many cases result in increases to the applicable Davis-
Bacon prevailing wage rates due to the replacement of outdated and artificially low rates with

more current State or local rates, such increases are entirely appropriate and result in rates that
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better reflect wages that actually prevail in the relevant locality. As a general matter, states and
localities that conduct wage surveys more frequently than WHD may have stronger relationships
with local stakeholders, enabling those bodies to determine prevailing wage rates with greater
participation.!'*A wide swath of commenters—including contractors, contractor associations,
and contracting agencies—agreed that with that reasoning, and asserted that the proposals would
benefit the construction industry as a whole.

The Department disagrees that expanding WHD’s ability to adopt State or local
prevailing wage rates will hamper its ability or willingness to conduct Federal wage surveys. To
the contrary, empowering WHD to adopt State and local rates in appropriate cases will give
WHD the flexibility to better allocate its limited resources to the classifications and localities
most in need of attention.!!> As other commenters noted, an expanded use of State and local
prevailing wages may achieve efficiencies that improve WHD’s overall administration and
enforcement of the DBRA.

The Department also disagrees that increased flexibility to adopt State and local rates is
inconsistent with the final rule’s restoration of the “three-step process” when WHD conducts its
own wage surveys. Both regulatory revisions seek to further the same goal: the adoption of
prevailing wage determinations that better reflect wages that are currently prevailing in a
locality. Moreover, the final rule requires WHD to consider the extent to which a state’s

methodology is similar to, or deviates from, WHD’s when determining whether to adopt a State

114 The Department explained this in the NPRM, see 87 FR at 15699-700, and several
comments, including from III-FFC and the LCCHR and other civil rights and worker advocacy
organizations, made similar arguments in support of the Department’s proposals.

115 Fair Contracting Foundation of Minnesota opined that the Department’s proposals would
“free[] up precious agency resources to focus on states that lack the requisite public
infrastructure to conduct their own surveys.”
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or local rate, and whether to do so with or without modification. As the Department emphasized
in the NPRM, the new provisions require the Administrator to make an affirmative determination
that the criteria enumerated in § 1.3(h) have been met in order to adopt a State or local wage rate,
and to do so only after careful review of both the rate and the process used to derive the rate. The
criteria are intended to allow WHD to adopt State and local prevailing wage rates where
appropriate while also ensuring that adoption of such rates is consistent with the statutory
requirements of the Davis-Bacon Act and does not create arbitrary distinctions between
jurisdictions where WHD makes wage determinations by using its own surveys and jurisdictions
where WHD makes wage determinations by adopting State or local rates.!'® Thus, under the final
rule, the Department may not simply accept State or local data with little or no review. Such
actions would be inconsistent with the Secretary’s statutory responsibility to “determine[]” the
wages that are prevailing. 40 U.S.C. sec. 3142(b). Adoption of State or local rates after
appropriate review, however, is consistent with the authority Congress granted to the Department
in the Davis-Bacon Act. The DBA “does not prescribe a method for determining prevailing
wages.” Chesapeake Housing, ARB No. 12-010, 2013 WL 5872049, at *4. Rather, the statute
“delegates to the Secretary, in the broadest terms imaginable, the authority to determine which
wages are prevailing.” Donovan, 712 F.2d at 616. The D.C. Circuit has explained that the DBA’s
legislative history reflects that Congress “envisioned that the Secretary could establish the
method to be used” to determine DBA prevailing wage rates. /d. (citing 74 Cong. Rec. 6516

(1931) (remarks of Rep. Kopp) (“A method for determining the prevailing wage rate might have

116 For example, in response to AWHA’s expressed concern about the adoption of “wage rates
that have substantively different methods than those mandated at the federal level,” the
Department notes that § 1.3(h) requires that a State or local government’s criteria for setting
prevailing wage rates must be “substantially similar” to that used by the Administrator in order
for the State or local wage rate to be adopted.
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been incorporated in the bill, but the Secretary of Labor can establish the method and make it
known to the bidders.”)).

Reliance on prevailing wage rates calculated by State or local authorities for similar
purposes is a permissible exercise of this broad statutory discretion. In areas where states or
localities are already gathering reliable information about prevailing wages in construction, it
may be inefficient for the Department to use its limited resources to perform the same tasks. As a
result, the Department is finalizing its proposal to use State and local wage determinations under
specified circumstances where, based on a review and analysis of the processes used in those
wage determinations, the Administrator determines that such use would be appropriate and
consistent with the DBA. Such resource-driven decisions by Federal agencies are permissible.
See, e.g., Hisp. Affs. Project v. Acosta, 901 F.3d 378, 392 (D.C. Cir. 2018) (upholding
Department’s decision not to collect its own data but instead to rely on a “necessarily . . .
imprecise” estimate given that data collection under the circumstances would have been “very
difficult and resource-intensive”); Dist. Hosp. Partners, L.P. v. Burwell, 786 F.3d 46, 61-62
(D.C. Cir. 2015) (concluding that an agency’s use of an “imperfect[]” data set was permissible
under the Administrative Procedure Act).!'!”

For the above reasons, the final rule adopts these revisions as proposed.

17 The Federal Highway Administration’s (FHWA) independent statutory obligation for the
Department to consider and give “due regard” to information obtained from State highway
agencies for highway wage determinations does not prohibit WHD from adopting State or local
determinations, either for highway construction or for other types of construction, where
appropriate. Rather, this language imposes a minimum requirement for the Secretary to consult
with states and consider their wage determinations for highway construction. See Virginia, ex
rel., Comm’r, Virginia Dep’t of Highways and Transp. v. Marshall, 599 F.2d 588, 594 (4th Cir.
1979) (“Section 113(b) requires that the Secretary ‘consult’ and give ‘due regard’ to the
information thus obtained.”).

140



iv.  Section 1.4 Report of agency construction programs.

Section 1.4 currently provides that, to the extent practicable, agencies that use wage
determinations under the DBRA shall submit an annual report to the Department outlining
proposed construction programs for the coming year. The reports described in § 1.4 assist WHD
in its multiyear planning efforts by providing information that may guide WHD’s decisions
regarding when to survey wages for particular types of construction in a particular locality.
These reports are an effective way for the Department to know where Federal and federally
assisted construction will be taking place, and therefore where updated wage determinations will
be of most use.

Notwithstanding the importance of these reports to the program, contracting agencies
have not regularly provided them to the Department. As a result, after consideration, the
Department proposed to remove the language in the regulation that currently allows agencies to
submit reports only “to the extent practicable.” Instead, proposed § 1.4 would require Federal
agencies to submit the construction reports.

The Department also proposed to adopt certain elements of two prior AAMs addressing
these reports. In 1985, WHD updated its guidance regarding the agency construction reports,
including by directing that Federal agencies submit the annual report by April 10 each year and
providing a recommended format for such agencies to submit the report. See AAM 144 (Dec. 27,
1985). In 2017, WHD requested that Federal agencies include in the reports proposed
construction programs for an additional 2 fiscal years beyond the upcoming year. See AAM 224
(Jan. 17, 2017). The proposed changes to § 1.4 would codify these guidelines in the regulations.

The Department also proposed new language requiring Federal agencies to include

notification of any expected options to extend the terms of current construction contracts. The
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Department proposed this change because—like a new contract—the exercise of an option
requires the incorporation of the most current wage determination. See AAM 157 (Dec. 9, 1992);
see also 48 CFR 22.404-12(a). Receiving information concerning expected options to extend the
terms of current construction contracts therefore will help the Department assess where updated
wage determinations are needed for Federal and federally assisted construction, which will in
turn contribute to the effectiveness of the Davis-Bacon wage survey program. The Department
also proposed that Federal agencies include the estimated cost of construction in their reports, as
this information also will help the Department prioritize areas where updated wage
determinations will have the broadest effects.

In addition, the Department proposed to require that Federal agencies include in the
annual report a notification of any significant changes to previously reported construction
programs. In turn, the Department proposed eliminating the current directive that agencies notify
the Administrator mid-year of any significant changes in their proposed construction programs.
Such notification would instead be provided in Federal agencies’ annual reports.

Finally, the Department proposed deleting the reference to the Interagency Reports
Management Program because the requirements of that program were terminated by the General
Services Administration (GSA) in 2005. See 70 FR 3132 (Jan. 19, 2005).

The Department explained that these proposed changes would not result in significant
burdens on contracting agencies, as the proposed provisions request only information already on
hand. Furthermore, any burden resulting from the new proposal should be offset by the proposed
elimination of the current directive that agencies notify the Administrator of any significant

changes in a separate mid-year report. The Department also sought comment on any alternative
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methods through which the Department may obtain the information and eliminate the need to
require the agency reports.

A number of contractors, unions, and industry associations that submitted comments
expressed general support for the Department’s proposed change to require that reports include
construction program information for an additional 2 fiscal years beyond the upcoming year and
include notification of options to extend terms of current construction contracts or any significant
changes to construction programs. See, e.g., Minnesota State Building and Construction Trades
Council; SMACNA; and Smith-Boughan, Inc. NECA supported the changes as necessary for
ensuring that the Department is informed of where Federal and federally assisted construction
will take place.

The UA supported the proposed change and further suggested that the reports be posted
online to improve transparency or that the Department “provide a streamlined mechanism for
interested parties to request the reports.” While appreciating the UA’s interest in transparency,
the Department does not believe codification of such a procedure is necessary, particularly given
the amount of information regarding agency construction programs that is already in the public
domain and available through resources such as USAspending.gov and agency operating plans.

The Department of the Army’s Labor Advisor supported the proposal to change agency
construction reports’ due date to April 10, stating that the April date is “considerably more
practicable than October 1,” as contracting agency activity “is especially busy at the start of each
fiscal year.” This commenter, however, noted that the proposed language is confusing because it
characterizes the requirement as one that is “[a]t the beginning of each fiscal year,” even though

fiscal years for the Federal government run from October 1 through September 30. The
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Department agrees that the proposed language may lead to confusion and has changed the
description to require the reports “[o]n an annual basis.”

The Department received a few comments expressing concerns about additional burdens
from the proposal to remove the language in the regulation that currently allows agencies to
submit reports only “to the extent practicable.” NAHRO expressed concern that if agencies are
required to submit reports, additional burdens will be placed on public housing authorities and
other housing and community development organizations that provide information to HUD. The
National Community Development Association was also concerned that the Department’s
proposal would result in HUD needing to impose additional information collection requirements
on grantees and recommended that agencies only be required to report on projects “of such a
scale as to be relevant to the stated goal of assisting [the Department] decide where updated
wage determinations are needed or would be of most use.” The Department of the Army’s Labor
Advisor recommended the Department add clarifying language that construction reports be
“based on information already on hand.” In response to comments received, and specifically in
order to address the stated concerns about imposing potentially burdensome information
collection requirements on recipients of Federal financial assistance, the Department has added
language at the end of the opening sentence in § 1.4 of the regulatory text to clarify that a Federal
agency’s report should be based on information in the Federal agency’s possession at the time it

furnishes its report. This language is intended to clarify that a Federal agency is not required to
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impose additional information collection requirements on grantees in order to fulfill the Federal
agency’s duty to submit construction program reports to the Department.!!®

Having considered the comments both supporting and opposing the proposed changes to
the agency construction reporting requirements, the Department continues to believe it is
appropriate to remove the language allowing the reporting to occur only “to the extent
practicable.” Accordingly, the final rule adopts the proposed revisions to § 1.4, with the limited
changes specified above.

v.  Section 1.5 Publication of general wage determinations and procedure for requesting
project wage determinations.

The Department proposed a number of revisions to § 1.5 to clarify the applicability of
general wage determinations and project wage determinations. Except as noted below, these
revisions are consistent with longstanding Department practice and subregulatory guidance.

First, the Department proposed to re-title § 1.5, currently titled “Procedure for requesting
wage determinations,” as “Publication of general wage determinations and procedure for
requesting project wage determinations.” The proposed revision better reflects the content of the
section as well as the distinction between general wage determinations, which the Department
publishes for broad use, and project wage determinations, which are requested by contracting

agencies on a project-specific basis. The Department also proposed to add titles to each

paragraph in § 1.5 to improve readability.

18 While this rule change does not require Federal agencies to impose additional information
collection requirements on grantees or other recipients of federal assistance, this language does
not prevent them from doing so to the extent that additional or modified information requests
may be helpful. The details of such information collection requests, however, are outside of the
scope of this rulemaking.
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Additionally, the Department proposed to add language to § 1.5(a) to explain that a
general wage determination contains, among other information, a list of wage rates determined to
be prevailing for various classifications of laborers and mechanics for specified type(s) of
construction in a given area. Likewise, the Department proposed to add language to § 1.5(b) to
explain circumstances under which an agency may request a project wage determination,
namely, where (1) the project involves work in more than one county and will employ workers
who may work in more than one county; (2) there is no general wage determination in effect for
the relevant area and type of construction for an upcoming project; or (3) all or virtually all of the
work on a contract will be performed by one or more classifications that are not listed in the
general wage determination that would otherwise apply, and contract award or bid opening has
not yet taken place. The first of these three circumstances conforms to the proposed revision to
the definition of “area” in § 1.2 that would permit the issuance of project wage determinations
for multicounty projects where appropriate. The latter two circumstances reflect the
Department’s existing practice. See PWRB, Davis-Bacon Wage Determinations, at 4-5.

The Department also proposed to add language to § 1.5(b) clarifying that requests for
project wage determinations may be sent by means other than the mail, such as e-mail or online
submission, as directed by the Administrator. Additionally, consistent with the Department’s
current practice, the Department proposed to add language to § 1.5(b) requiring that when
requesting a project wage determination for a project that involves multiple types of
construction, the requesting agency must attach information indicating the expected cost
breakdown by type of construction. See PWRB, Davis-Bacon Wage Determinations, at 5. The
Department also proposed to clarify that in addition to submitting the information specified in

the regulation, a party requesting a project wage determination must submit all other information
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requested in the Standard Form (SF) 308. The Department proposed to discuss the time required
for processing requests for project wage determinations in § 1.5(b)(5).

Finally, the Department proposed to clarify the term “agency” in § 1.5. In proposed
§ 1.5(b)(2) (renumbered, currently § 1.5(b)(1)), which describes the process for requesting a
project wage determination, the Department proposed to delete the word “Federal” that precedes
“agency.” This proposed deletion, and the resulting incorporation of the definition of “agency”
from § 1.2, clarifies that, as already implied elsewhere in § 1.5, non-Federal agencies may
request project wage determinations. See, e.g., § 1.5(b)(3) (proposed § 1.5(b)(4)) (explaining that
a State highway department under the Federal-Aid Highway Acts may be a requesting agency).

The Department received no substantive comments on these proposals other than
comments regarding the availability of project wage determinations for multicounty projects;
these comments were discussed above in the review of comments on the definition of “area” in
§ 1.2. The final rule adopts these changes as proposed, with one non-substantive change. The
proposed language in § 1.5(b)(5), to address processing times for requests for project wage
determinations, inadvertently duplicated language already found in § 1.5(c). Therefore, the final
rule removes existing § 1.5(c) to avoid duplication.

vi.  Section 1.6 Use and effectiveness of wage determinations.

(A)  Organizational, technical and clarifying revisions
(1) Terminology and Organization

The Department proposed to reorganize, rephrase, and/or renumber several regulatory
provisions and text in § 1.6. These proposed revisions included adding headings to paragraphs
for clarity; changing the order of some of the paragraphs so that discussions of general wage

determinations precede discussions of project wage determinations, reflecting the fact that
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general wage determinations are (and have been for many years) the norm, whereas project wage
determinations are the exception; adding the word “project” before “wage determinations” in
locations where the text refers to project wage determinations but could otherwise be read as
referring to both general and project wage determinations; using the term “revised” wage
determination to refer both to cases where a wage determination is modified, such as due to
updated CBA rates, and cases where a wage determination is reissued entirely (referred to in the
current regulatory text as a “supersedeas” wage determination), such as after a new wage survey;
consolidating certain paragraphs that discuss revisions to wage determinations to eliminate
redundancy and improve clarity; revising the regulation so that it references the publication of a
general wage determination (consistent with the Department’s current practice of publishing
wage determinations online), rather than publication of notice of the wage determination (which
the Department previously did in the Federal Register); and using the term “issued” to refer,
collectively, to the publication of a general wage determination or WHD’s provision of a project
wage determination.

The Department did not receive any comments on these proposed changes to terminology
and the organization of the section. The final rule therefore adopts these changes as proposed.
(2) Use of inactive wage determinations

The Department also proposed minor revisions regarding wage determinations that are no
longer current, referred to in current regulatory text as “archived” wage determinations. First, the
Department proposed to revise the regulatory text to instead refer to such wage determinations as
“inactive” to conform to the terminology currently used on SAM. Second, the Department
proposed to clarify that there is only one appropriate use for inactive wage determinations,

namely, when the contracting agency initially failed to incorporate the correct wage
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determination into the contract and subsequently must incorporate the correct wage
determination after contract award or the start of construction (a procedure that is discussed in
§ 1.6(f)). In that circumstance, even if the wage determination that should have been
incorporated at the time of the contract award has since become inactive, it is still the correct
wage determination to incorporate into the contract. Third, the Department also proposed that
agencies should notify WHD prior to engaging in incorporation of an inactive wage
determination, and that agencies may not incorporate the inactive wage determination if WHD
instructs otherwise. While the existing regulation requires the Department to “approv[e]” the use
of an inactive wage determination, the proposed change would permit the contracting agency to
use an inactive wage determination under these limited circumstances as long as it has notified
the Administrator and has not been instructed otherwise. The proposed change was intended to
ensure that contracting agencies incorporate omitted wage determinations promptly rather than
waiting for approval.

The Department did not receive any comments on the proposed revisions relating to
inactive wage determinations. Accordingly, the final rule adopts these changes as proposed.
(3) Incorporation of multiple wage determinations into a contract

The Department also proposed revisions to § 1.6(b) to clarify when contracting agencies
must incorporate multiple wage determinations into a contract. The proposed language stated
that when a construction contract includes work in more than one “area” (as the term is defined
in § 1.2), and no multi-county project wage determination has been obtained (as contemplated by
the proposed revisions to § 1.2), the applicable wage determination for each area must be
incorporated into the contract so that all workers on the project are paid the wages that prevail in

their respective areas, consistent with the DBA. The Department also proposed language stating
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that when a construction contract includes work in more than one “type of construction” (as the
Department has proposed to define the term in § 1.2), the contracting agency must incorporate
the applicable wage determination for each type of construction where the total work in that type
of construction is substantial. This corresponds with the Department’s longstanding guidance
published in AAM 130 (Mar. 17, 1978) and AAM 131 (July 14, 1978). ' The Department also
proposed to continue interpreting the meaning of “substantial” in subregulatory guidance.'?° The
Department requested comments on the above proposals, including potential ways to improve
the standards for when and how to incorporate multiple wage determinations into a contract.

The Department did not receive any comments on the proposed language relating to the
incorporation of multiple general wage determinations when the construction contract includes
work in more than one area, other than those comments regarding the use of multi-county areas
that are addressed above in the discussion of the definition of area in § 1.2, and therefore the
final rule adopts that language as proposed.

In contrast, the Department received comments related to the proposed language on the

incorporation of multiple wage determinations when a construction contract includes work in

119 AAM 130 states that where a project “includes construction items that in themselves would
be otherwise classified, a multiple classification may be justified if such construction items are a
substantial part of the project. . . . [But] a separate classification would not apply if such
construction items are merely incidental to the total project to which they are closely related in
function,” and construction is incidental to the overall project. AAM 130, at 2 n.1. AAM 131
similarly states that multiple schedules are issued if “the construction items are substantial in
relation to project cost[s].” However, it further explains that “[o]nly one schedule is issued if
construction items are ‘incidental’ in function to the overall character of a project . . . and if there
is not a substantial amount of construction in the second category.” AAM 131, at 2 (emphasis
omitted).

120 Most recently, on Dec. 14, 2020, the Administrator issued AAM 236 (Dec. 14, 2020), which
states that “[w]hen a project has construction items in a different category of construction,
contracting agencies should generally apply multiple wage determinations when the cost of the
construction exceeds either $2.5 million or 20% of the total project costs,” but that WHD will
consider “exceptional situations” on a case-by-case basis. AAM 236, at 1-2.
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more than one type of construction. CC&M expressed support for the Department’s position
reflected in AAM 236 (Dec. 14, 2020) that work in another category of construction is generally
considered substantial when it exceeds either $2.5 million or 20 percent of total project costs. See
supra note 118. While not explicitly taking a position on the proposed language or the existing
subregulatory guidance, the UA recommended that the Department provide either regulatory or
subregulatory guidance clarifying when it is appropriate for work to be classified as heavy or
building in multiple wage determination situations.

MBA and National Council of State Housing Agencies (NCSHA) expressed opposition
to the proposed language’s application to multifamily housing projects, recommending that the
regulations instead specify that only a single residential wage determination should apply to such
projects. These commenters asserted that HUD policy has long been that only a single residential
wage determination need be applied to residential projects and that application of multiple wage
determinations would be unnecessarily complex because it would require contractors to track
when workers are performing work in different categories of construction and pay different rates
accordingly. MBA further asserted that the use of a single residential rate in these scenarios
would also be consistent with the Department’s own guidance and that work in other categories
of construction on residential projects is actually of a character similar to residential work
because wage rates for such work are more similar to residential wage rates, and are therefore
more likely to be included in residential wage determinations. In the alternative, MBA argued
that if multiple wage determinations are applied to multifamily housing projects, the threshold
for substantiality should be increased to $15 million, because current HUD standards consider
Federal Housing Administration-insured loans to be large loans when the loan exceeds $75

million ($15 million is 20 percent of $75 million). MBA also suggested $5 million as a potential
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threshold. Finally, MBA requested that the Department provide more details as to the process
that will be used to re-evaluate annually whether an update to the substantiality threshold is
warranted, as provided for in AAM 236.

The final rule adopts the language relating to the application of multiple categories of
wage determinations as proposed. As an initial matter, the Department has decided to continue to
interpret the meaning of “substantial” in its subregulatory guidance in accordance with its
longstanding practice. With respect to the monetary threshold in particular, WHD anticipates
issuing an AAM or other guidance containing additional information regarding both the
methodology and frequency of updates to the threshold.

The Department appreciates the UA’s suggestion that the distinctions between building
and heavy construction should be more precisely delineated and MBA’s suggestion that the
Department should more precisely describe the methods used to update the dollar threshold, and
will consider these suggestions when developing further guidance on this issue and when
updating the threshold in the future. The Department also notes that stakeholders are always
welcome to provide input as to data and methods that should be used in interpreting the meaning
of “substantial” and updating the dollar threshold.

While the Department appreciates MBA’s and NCSHA'’s goal of encouraging the
development of multifamily housing projects, the Department declines the suggestion to exempt
such projects from the requirement to incorporate wage determinations from multiple categories
when a project has a substantial amount of work in another category of construction. Although
HUD previously suggested that a single residential wage determination could be used in such
circumstances, it has since issued guidance clarifying that multiple wage determinations should

be incorporated into construction contracts for multifamily housing when there is a substantial
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amount of work in another category of construction, consistent with longstanding Department
policy and this rulemaking. See U.S. Dep’t of Hous. & Urb. Dev., Labor Relations Letter on
Applicability of Department of Labor Guidance Concerning ‘Projects of a Similar Character’
(Jan. 15,2021).1%!

Moreover, the Department’s existing guidance does not support an exception; rather,
AAM 130 and 131 apply the substantiality standard to residential projects to the same extent as
other types of projects. While MBA contends in its comment that language in AAM 130 stating
that residential construction includes “all incidental items, such as site work, parking areas,
utilities, streets and sidewalks” indicates that a single residential wage determination may be
applied to any such work related to a residential project, AAM 130 similarly describes
“incidental grading, utilities, and paving” in building construction projects and states that
highway construction excludes projects “incidental to residential or building construction.”
These references to “incidental” work in AAM 130 (and similar references in AAM 131 and the
Manual of Operations) reflect the policy explained in those documents that a single wage
determination for a project involving more than one type of construction is only appropriate
when construction items in the non-primary category are “‘incidental’ in function,” “and . . .
there is not a substantial amount of construction in the second category.” AAM 131, at 2; see
also AAM 130, at 2 n.1; Manual of Operations, at 29. Thus, although, as AAM 130 and the
Manual of Operations suggest, site work and the construction of parking areas, utilities, streets,
and sidewalks are often incidental in function to residential construction, these construction
items may or may not be substantial in relation to a particular project’s overall cost. Nothing in

those guidance documents suggests that residential projects are to be treated any differently from

2V nttps:/twww. hud.gov/sites/dfiles/OCHCO/documents/LR_21-01.pdf.
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other types of projects in this regard or that substantial work in other categories should be
assigned a residential wage determination.'??

The Department also does not agree with MBA’s contention that the data on the rates
paid to workers who perform work in another category of construction, where work in that other
category of construction is substantial, are likely to be included in the applicable residential wage
determination. To the contrary, when wage data submitted to the Department in connection with
a Davis-Bacon wage survey reflects that a project in one category includes substantial
construction in another category, the Department excludes the wage data for the work in the
second category from the dataset that will be used to establish prevailing wage rates for the
primary category of construction, including in surveys for residential construction. Moreover,
MBA has not provided any data to support its assertion that workers who perform the types of
work in other categories of construction commonly found on residential projects are typically
paid residential wage rates rather than the wage rates generally applicable to those categories of
construction. Similarly, MBA has not provided any data suggesting that the local wages in other
categories of construction are somehow more shielded from the potential impact on wages of a
substantial amount of work in that category of construction on residential projects than on other
types of projects.

Finally, the Department disagrees that any added complexity from the application of

multiple wage determinations to multifamily housing projects justifies an exception. Davis-

122 Similarly, the absence of a specific example of a residential project in the examples of
projects with multiple wage determinations in AAM 130 and AAM 131 in no way indicates that
residential construction projects cannot have a substantial amount of work in another category of
construction. The examples listed in AAM 130 and 131 were not intended to be an exclusive list
of all possible situations in which a project might require the application of multiple wage
determinations. AAM 131 plainly states that beyond the listed examples, “the same principles
are applied to other categories.”
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Bacon contractors across all types of projects are required to track the hours worked and to pay
the corresponding prevailing wage rates due. These rates necessarily vary depending on the work
performed, because workers work in different classifications and sometimes in different
construction categories. The “substantiality” threshold for work in a second category of
construction seeks to balance the benefits of applying the appropriate wage determinations—
including the preservation of locally prevailing wages—against any associated administrative
burden, by requiring that additional wage determinations be incorporated only where the work in
the non-primary category is of a sufficient magnitude. There is no indication that this balance
should be any different for multifamily housing projects.

For these reasons, the final rule adopts the language relating to the application of multiple
categories of wage determinations as proposed and declines to create an exception for
multifamily housing contractors.

(4) Clarification of responsibilities of contracting agencies, contractors, and subcontractors

The Department also proposed to add language to § 1.6(b) clarifying and reinforcing the
responsibilities of contracting agencies, contractors, and subcontractors with regard to wage
determinations. Specifically, the Department proposed to clarify in § 1.6(b)(1) that contracting
agencies are responsible for making the initial determination of the appropriate wage
determination(s) for a project. In § 1.6(b)(2), the Department proposed to clarify that contractors
and subcontractors have an affirmative obligation to ensure that wages are paid to laborers and
mechanics in compliance with the DBRA labor standards.

The Department did not receive any comments on these proposed revisions, and therefore

the final rule adopts these changes as proposed.
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(5) Consideration of area practice

The Department also proposed to revise language in § 1.6(b) that currently states that the
Administrator “shall give foremost consideration to area practice” in resolving questions about
“wage rate schedules.” In the Department’s experience, this language has created unnecessary
confusion because stakeholders have at times interpreted it as precluding the Administrator from
considering factors other than area practice when resolving questions about wage determinations.
Specifically, the Department has long recognized that when “it is clear from the nature of the
project itself in a construction sense that it is to be categorized” as either building, residential,
heavy, or highway construction, “it is not necessary to resort to an area practice survey’ to
determine the proper category of construction. AAM 130, at 2; see also AAM 131, at 1 (“[A]rea
practice regarding wages paid will be taken into consideration together with other factors,” when
“the nature of the project in a construction sense is not clear.”); Chastleton Apartments, WAB
No. 84-09, 1984 WL 161751, at *4 (Dec. 11, 1984) (because the “character of the structure in a
construction sense dictates its characterization for Davis-Bacon wage purposes,” where there was
a substantial amount of rehabilitation work being done on a project similar to a commercial
building in a construction sense, it was “not necessary to determine whether there [was] an
industry practice to recognize” the work as residential construction). The proposed rule
explained that the regulatory directive to give “foremost consideration to area practice” in
determining which wage determination to apply to a project arguably is in tension with the
Department’s longstanding position and has resulted in stakeholders contending on occasion that
WHD or a contracting agency must in every instance conduct an exhaustive review of local area
practice as to how work is classified, even if the nature of the project in a construction sense is

clear. The proposed language would resolve this perceived inconsistency and would streamline
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determinations regarding construction types by making clear that while the Administrator should
continue considering area practice, the Administrator may consider other relevant factors,
particularly the nature of the project in a construction sense. This proposed regulatory revision
also would better align the Department’s regulations with the FAR, which does not call for
“foremost consideration” to be given to area practice in all circumstances, but rather provides,
consistent with AAMs 130 and 131, that “[w]hen the nature of a project is not clear, it is
necessary to look at additional factors, with primary consideration given to locally established
area practices.” 48 CFR 22.404-2(c)(5).

The Department received one comment on this proposal. VDOT recommended that the
Department retain the language in the existing regulation, expressing concern that if area practice
is not the primary factor to be considered when determining what wage determinations are to be
applied to a project, the Department could determine that a project is one type of construction
even if area practice is to pay wage rates from another category of construction. VDOT opined
that this would be contrary to the purpose of the DBA, which is to establish prevailing wage rates
based on actual wage rates that contractors pay for a type of construction project.

While the Department recognizes VDOT’s concerns, it does not believe they warrant
deviating from the proposed rule. The Davis-Bacon labor standards require that covered workers
receive at least the locally prevailing wages that are paid on projects of a similar character. As
explained above, where the character of a project in a construction sense is clear, it is not
necessary or appropriate to survey area practice to determine what category of construction
applies; the applicable category is based on the nature of construction even if area practice is to
pay wage rates associated with a different category. See 2900 Van Ness Street, WAB No. 76-11,

1977 WL 24827, at *2 (Jan. 27, 1977) (“The test of whether a project is of a character similar to
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another project refers to the nature of the project itself in a construction sense, not to whether
union or non-union wages are paid or whether union or non-union workers are employed.”);
Lower Potomac Pollution Control Plant, WAB No. 77-20, 1977 WL 24840, at *1 (Sept. 30,
1977) (“When it is clear from the nature of the project itself in a construction sense that it is to be
categorized as either building, heavy or highway construction . . . [t]he area practice with respect
to wages could not convert what is clearly one category of construction into another category.”).
A highway cannot be a building, for example, regardless of how similar the wages paid on
highway projects in a locality may be to the wages paid on building projects. The Department
believes that the revision to the “area practice” language better reflects that principle by
eliminating any implication that area practice could somehow outweigh the clear character of a
project.

In contrast, the revision reflects that when it is unclear how a project should be
categorized, while the Department considers area practice as to wage rates to assist in
determining that project’s category, area practice is not the only relevant information. As
indicated in AAM 131, “area practice regarding wages paid will be taken into consideration
together with other factors” when there is a genuine question as to the correct category of
construction for a project (emphasis added). See also Tex. Heavy-Highway Branch, WAB No.
77-23, 1977 WL 24841, at *4 (Dec. 30, 1977) (“Wages, however, are only one indication. It is
also necessary to look at other characteristics of the project, including the construction
techniques, the material and equipment being used on the project, the type of skills called for on
the project work and other similar factors which would indicate the proper category of
construction.”). The proposed language is consistent with these principles and simply clarifies

that area practice information is relevant to determining the type of construction project involved
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only when there is a genuine question as to the applicable category of construction, and that
other relevant information is not excluded from consideration when making such a
determination. The final rule therefore adopts the language as proposed.

(6) Section 1.6(e) and (g).

In § 1.6(e), the Department proposed to clarify that if, prior to contract award (or, as
appropriate, prior to the start of construction), the Administrator provides written notice that the
bidding documents or solicitation included the wrong wage determination or schedule, or that an
included wage determination was withdrawn by the Department as a result of an ARB decision,
the wage determination may not be used for the contract, regardless of whether bid opening (or
initial endorsement or the signing of a housing assistance payments contract) has occurred.
Current regulatory text states that under such circumstances, notice of such errors is “effective
immediately” but does not explain the consequences of such effect. The proposed language is
consistent with the Department’s current practice and guidance. See Manual of Operations, at 35.

The Department did not receive any comments on these proposed revisions, and therefore
the final rule adopts the changes as proposed, except that in a technical correction, the
Department has moved certain language from § 1.6(e)(2) into § 1.6(e), as the language was
intended to encompass the entire paragraph.

In § 1.6(g), the Department proposed a number of additional clarifying revisions. It
proposed to clarify that under the Related Acts, if Federal funding or assistance is not approved
prior to contract award (or the beginning of construction where there is no contract award), the
applicable wage determination must be incorporated retroactive to the date of the contract award
or the beginning of construction. The Department also proposed to delete language indicating

that a wage determination must be “requested,” as such language appears to contemplate a
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project wage determination, which in most situations will not be necessary as a general wage
determination will apply. The Department also proposed to revise § 1.6(g) to clarify that it is the
head of the applicable Federal agency who must request any waiver of the requirement that a
wage determination provided under such circumstances be retroactive to the date of the contract
award or the beginning of construction. The current version of § 1.6(g) uses the term “agency”
and 1s therefore ambiguous as to whether it refers to the Federal agency providing the funding or
assistance or the state or local agency receiving it. The proposed clarification that this term refers
to Federal agencies was intended to reflect both the Department’s current practice and its belief
that it is most appropriate for the relevant Federal agency, rather than a State or local agency, to
bear these responsibilities, including assessing, as part of the waiver request, whether non-
retroactivity would be necessary and proper in the public interest based on all relevant
considerations.

The Department did not receive any comments on these proposed revisions, and therefore
the final rule adopts these changes as proposed.
(B) Requirement to incorporate most recent wage determinations into certain ongoing
contracts

The Department’s longstanding position has been to require that contracts and bid
solicitations contain the most recently issued revision to the applicable wage determination(s) to
the extent that such a requirement does not cause undue disruption to the contracting process. See
47 FR 23644, 23646 (May 28, 1982); U.S. Army, ARB No. 96-133, 1997 WL 399373, at *6
(July 17, 1997) (“The only legitimate reason for not including the most recently issued wage
determination in a contract is based upon disruption of the procurement process.”). Under the

current regulations, a wage determination is generally applicable for the duration of a contract
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once incorporated. See 29 CFR 1.6(c)(2)(i1), 1.6(c)(3)(vi). For clarity, the NPRM proposed to
add language to § 1.6(a) to state this affirmative principle.

The Department also proposed to add a new paragraph, § 1.6(c)(2)(iii), to clarify two
circumstances where the principle that an incorporated wage determination remains applicable
for the life of a contract does not apply. First, the Department proposed to explain that the most
recent version of any applicable wage determination(s) must be incorporated when a contract or
order is changed to include additional, substantial construction, alteration, and/or repair work not
within the scope of work of the original contract or order or to require the contractor to perform
work for an additional time period not originally obligated, including where an agency exercises
an option provision to unilaterally extend the term of a contract. The proposed change was
consistent with the Department’s guidance, case law, and historical practice, under which such
modifications are considered new contracts. See U.S. Army, 1997 WL 399373, at *6 (noting that
the Department has consistently “required that new DBA wage determinations be incorporated . .
. when contracts are modified beyond the obligations of the original contract™); lowa Dep’t of
Transp., WAB No. 94-11, 1994 WL 764106, at *5 (Oct. 7, 1994) (““A contract that has been
‘substantially” modified must be treated as a ‘new’ contract in which the most recently issued
wage determination is applied.”); AAM 157 (explaining that exercising an option “requires a
contractor to perform work for a period of time for which it would not have been obligated . . .
under the terms of the original contract,” and as such, “once the option . . . is exercised, the
additional period of performance becomes a new contract”). The Department proposed that
under these circumstances, the most recent version of any wage determination(s) must be
incorporated as of the date of the change or, where applicable, the date the agency exercises its

option to extend the contract’s term. These circumstances do not include situations where the
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contractor is simply given additional time to complete its original commitment or where the
additional construction, alteration, and/or repair work in the modification is merely incidental.

Additionally, the Department proposed a revision to address modern contracting methods
that frequently involve a contractor agreeing to perform construction as the need arises over an
extended time period, with the quantity and timing of the construction not known when the
contract is awarded.'?* Examples of such contracts would include, but are not limited to: a
multiyear indefinite-delivery-indefinite-quantity (IDIQ) contract to perform repairs to a Federal
facility when needed; a long-term contract to operate and maintain part or all of a facility,
including repairs and renovations as needed;'?* or a schedule contract or BPA whereby a
contractor enters into an agreement with a Federal agency to provide certain products or services
(either of which may involve work subject to Davis-Bacon coverage, such as installation) or
construction at agreed-upon prices to various agencies or other government entities, who can
order from the schedule at any time during the contract. The extent of the required construction,
the time, and even the place where the work will be performed may be unclear at the time such
contracts are awarded.

Particularly when such contracts are lengthy, using an outdated wage determination from
the time of the underlying contract award instead of the most current wage determination is a
departure from the intent of the Davis-Bacon labor standards because it does not sufficiently
ensure that workers are paid prevailing wages. Additionally, in the Department’s experience,

agencies are sometimes inconsistent as to how they incorporate wage determination revisions

123 Depending on the circumstances, these types of contracts may be principally for services and
therefore are subject to the SCA, but contain substantial segregable work that is covered by the
DBA. See 29 CFR 4.116(c)(2).

124 The Department of Defense, for example, enters into such arrangements pursuant to the
Military Housing Privatization Initiative, 10 U.S.C. sec. 2871 ef seq.
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into these types of contracts. Some agencies do so every time additional Davis-Bacon work is
obligated, others do so annually, others only incorporate applicable wage determinations at the
time the original, underlying contract is awarded, and sometimes no wage determination is
incorporated at all. This inconsistency can prevent the payment of prevailing wages to workers
and can disrupt the contracting process.

Accordingly, the Department proposed to require, for these types of contracts, that
contracting agencies incorporate the most up-to-date applicable wage determination(s) annually
on each anniversary date of a contract award or, where there is no contract, on each anniversary
date of the start of construction, or another similar anniversary date where the agency has sought
and received prior approval from the Department for the alternative date. This proposal was
consistent with the rules governing wage determinations under the SCA, which require that the
contracting agency obtain a wage determination prior to the “[a]nnual anniversary date of a
multiyear contract subject to annual fiscal appropriations of the Congress.” See 29 CFR
4.4(a)(1)(v). The Department further proposed that when any construction work under such a
contract is obligated, the most up-to-date wage determination(s) incorporated into the underlying
contract be included in each task order, purchase order, or any other method used to direct
performance. Once the applicable wage determination revision is included in such an order, that
revision would generally apply to the order until the construction items called for by that order
are completed. With this proposal, the Department intended that a wage determination correctly
incorporated into such an order would not need to be updated even if the duration of the order
extends past the next anniversary date of the master contract (when the wage determination in
the master contract is updated), unless the order itself involves the exercise of an option or is

changed to include additional, substantial construction, alteration, and/or repair work not within
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the original scope of work, in accordance with proposed § 1.6(c)(2)(iii)(A). The NPRM
explained that consistent with this discussion, if an option is exercised for one of these types of
contracts, the most recent version of any wage determination(s) would still need to be
incorporated as of the date the agency exercises its option to extend the contract’s term (subject
to the exceptions set forth in proposed § 1.6(c)(2)(i1)), even if that date did not coincide with the
anniversary date of the contract.

By proposing these revisions, the Department sought to ensure that workers are being
paid prevailing wages within the meaning of the Act; provide certainty and predictability to
agencies and contractors as to when, and how frequently, wage rates in these types of contracts
can be expected to change; and bring consistency to agencies’ application of the Davis-Bacon
labor standards. The Department also proposed to include language noting that contracting and
ordering agencies remain responsible for ensuring that the applicable updated wage
determination(s) are included in task orders, purchase orders, or other similar contract
instruments issued under the master contract.

After consideration of the comments received, for the reasons detailed below, the final
rule adopts these revisions as proposed with minor revisions and clarifications. The Department
received several comments generally supporting the proposed changes. The Minnesota State
Building and Construction Trades Council stated that these changes would improve the
efficiency of enforcement and help make sure that prevailing wages paid to workers remain
current. [TI-FFC stated that the proposed changes reflected existing guidance, case law, and
historical practice, were consistent with the SCA requirements, and would better ensure workers
are paid current prevailing wage rates on Davis-Bacon projects, consistent with the statutory

purpose. The UA indicated that it strongly supported regulatory language that would ensure that

164



wage determinations in such contracts remain up-to-date, but suggested a slight change to the
proposed language to clarify that the requirement applies to both the unilateral exercise of
options and the mutual exercise of options. The Department appreciates the UA raising this
issue, as the intent was not to exclude mutually exercised options from the obligation to update
wage determinations, but rather to make clear that the obligation applies even when the
contracting agency exercises a unilateral option. The proposed language has therefore been
adjusted to clarify that the requirement applies whenever an option is exercised generally.

A few commenters opposed the proposed change or alternatively suggested revisions.
FTBA stated that contracting agencies and contractors generally cannot know at the bidding
stage whether a contract is going to be extended or amended or what the prevailing wage rates
will be when and if the contract is amended, further noting that many contracts are now being
extended due to global supply issues beyond either the contracting agency or the contractor’s
control. FTBA stated that if the proposed change is retained, the Department should add a price
adjustment clause to require that contractors are reimbursed for additional costs resulting from
the incorporation of updated wage determinations into their contracts or funding agreements.
CC&M suggested that the price adjustment should be a 150 percent increase change order.
MnDOT argued that the proposed changes would place an additional administrative burden on
contracting agencies, requiring change orders, changes to contract terms, and increases or
decreases in contract funding, and would probably impact contractors’ bids. MnDOT suggested
that rather than requiring an annual update of wage determinations for multiyear IDIQ contracts,
the Department instead require contracting agencies to annually increase the applicable

prevailing wage rates for each classification by a percentage (e.g., 2 percent of base and fringe
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rates) to allow contractors and contracting agencies to predict the potential increases at the time
of bidding.

As an initial matter, the Department does not believe that these changes will affect
contracts that are simply extended due to supply chain issues or other circumstances that
interfere with the timely completion of a contract. Such circumstances expressly fall within the
events described in the rule that do not require the incorporation of a new wage determination,
namely, situations where the contractor is simply given additional time to complete the
construction that the contractor committed to perform at the time of the initial award.

Regarding the comments on how the proposed changes will affect pricing and cost, the
Department recognizes that contracting agencies and contractors may not know at the bidding
stage or even at initial contract award whether that contract will be extended or amended, or, in
the case of IDIQ and other similar contracts, how much work will ultimately be requested by the
agency and performed by the contractor. However, the Department believes that issues related to
budgeting, pricing, and costs associated with these types of contracts can be addressed between
the contractor and the agency as part of the contracting process. For example, where a contract is
amended to require the contractor to perform additional construction work or to perform work
for an additional time period not originally obligated, agencies and contractors can come to an
agreement about what additional compensation the contractor will receive for this additional
work and will be able to take the updated wage determination into account during such
negotiations. Where a contract includes option clauses or involves construction of an unknown
amount and at unknown times over an extended period, this will be clear when the contract is
solicited and at the time of contract award, allowing for the inclusion of contractual provisions

for any increases to the compensation due to the contractor to reflect updated wage
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determinations. See, e.g., 48 CFR 52.222-32 (price adjustment clause applicable to FAR-based
DBA-covered contracts, providing that the contracting officer will “adjust the contract price or
contract unit price labor rates to reflect” the contractor's “actual increase . . . in wages and fringe
benefits to the extent that the increase is made to comply with . . . [i]ncorporation of the
Department of Labor’s Construction Wage Rate Requirements wage determination applicable at
the exercise of an option to extend the term of the contract”).!?®

The Department similarly appreciates MnDOT’s concern about the logistics of inserting
wage determinations in multiyear IDIQ contracts annually. However, the Department declines to
adopt MnDOT’s alternative approach of an across-the-board percentage increase. While the
Department has provided in this rule for the periodic adjustment of out-of-date non-collectively
bargained wage rates during the interval between wage surveys, the Department does not believe
that creating a separate mechanism for wage rate increases of the type proposed by MnDOT
would be necessary or appropriate given that the Department will have already published revised
wage determinations that are available to be incorporated into such contracts. Additionally, the
Department’s position is that contracting agencies can include language in agency procurement
policies, bid documents, and contract specifications that would give both contractors and
contracting agencies notice, and an expectation from the time of bid solicitation planning, about
the anticipated timing of updated wage determinations in multiyear IDIQ contracts and the likely

potential for DBRA prevailing wage increases, even though the precise amount of those

125 While the Department does not have information as to the universe of existing contracts to
which this revision will apply, many such contracts may well have mechanisms requiring the
contracting agency to compensate the contractor for increases in labor costs over time generally.
See, e.g., id. Where outdated wage determination rates have been applied, it is similarly difficult
to quantify the cost differential between updated prevailing wage wages and wage rate increases
that contractors have already made due to labor market factors.
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increases will not be known at the outset. Finally, contracting agencies have long administered a
similar requirement for SCA contracts, see 29 CFR 4.4(c)(5), and the Department believes that it
will be similarly feasible to do so for DBRA-covered construction contracts.

Naval Facilities Engineering Command Southwest (NAVFAC SW) did not comment on
the proposed changes to § 1.6(c)(2)(iii) but proposed an additional related change to §
1.6(c)(2)(ii). Specifically, NAVFAC SW suggested that the provision applicable to sealed'?®
bidding procedures, § 1.6(c)(2)(i1)(D) —which permits contracting agencies to decline to
incorporate modifications published fewer than 10 calendar days before the opening of bids
when there is not sufficient time available before bid opening to notify bidders of the
modification —should be expanded to include negotiated contracts, which do not involve sealed
bidding. While negotiated contracts are currently required to include the most recent applicable
wage determination modifications up to the date of contract award, NAVFAC SW proposed
permitting agencies to not include a wage determination modification issued fewer than 10 days
prior to award date, where the agency finds that there is not a reasonable time still available
before contract award to notify all offerors that have not been eliminated from the competition
and provide them a reasonable opportunity to amend their proposals. NAVFAC SW argued that
incorporating wage determination modifications shortly before the award date is administratively
difficult, takes additional time and resources, and may delay award of the contract, and that these
costs outweigh the benefits of what may be only minimal changes to wage rates in the updated

wage determination. An individual commenter also made a similar request.

126 The current regulation refers to “competitive” bidding procedures in this provision; in a non-
substantive change, this rule changes the term to “sealed.”
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The Department appreciates that the incorporation of an updated wage determination
within a few days of contract award may be challenging. However, as the Department did not
propose a change to the provisions relating to the required timeline for the pre-award
incorporation of applicable wage determinations into contracts, the Department believes that
such a change would be beyond the scope of this rulemaking. The Department will, however,
consider these comments in future rulemakings, and welcomes the opportunity to discuss the
points raised by NAVFAC SW with other stakeholders.

MBA proposed a different change to § 1.6(c)(2)(ii). This provision currently located at
§ 1.6(c)(3)(i1), states that for projects assisted under the National Housing Act, a revised wage
determination must be applied to the project if it is issued prior to the beginning of construction
or the date the mortgage is initially endorsed, whichever occurs first. MBA suggested that this
provision should be changed to instead only require the incorporation of a revised wage
determination when it is published before the date that the developer submits an application for a
firm commitment, or the start of construction, whichever comes first. MBA stated that such
updates can trigger a need to revisit previously completed procedural steps, both for the
developer and for HUD, resulting in potential disruption for the affected multifamily housing
project. MBA stated that this proposed change would reduce the risk that the need to incorporate
a revised wage determination would inhibit the successful completion of multifamily housing
projects, though it also acknowledged that changes in the applicable wage determination would
still be disruptive prior to the submission of an application. NAHB and NCHSA also critiqued
what they described as disruptive cost changes due to revised wage determinations that are

assigned late in the application process.
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The Department finds that a change to the provisions in § 1.6(c)(2)(i1) for the initial
incorporation of wage determinations into contracts would be beyond the scope of this
rulemaking and does not believe such a change would be appropriate. It is well established that a
prevailing wage should be a current wage. As a result, the regulations specifying the
circumstances under which the most current wage determination need not be applied generally
reflect the principle that only disruption of the contracting process justifies a failure to include
the most recent prevailing wages as of, typically, the date of contract award or bid opening. See,
e.g., Modernization of the John F. Kennedy Fed. Bldg, WAB No. 94-09, 1994 WL 574115 (Aug.
19, 1994); lowa Dep’t of Transp., WAB No. 94-11, 1994 WL 764106. As such, in both the
current and proposed regulations, the Department has sought to strike a balance between
requiring the payment of current, prevailing wages to the extent feasible while also minimizing
disruption in the contracting process. To that end, the regulations’ use of the initial endorsement
date for certain housing contracts already reflects an earlier lock-in date for the application of
wage determination modifications than the date of contract award or the bid opening date, which
are the lock-in dates that apply to most other types of contracts. Pushing this date back even
further to the time when the housing developer first applies for Related Act funding would
undermine worker protections by using even more outdated wage rates for DBRA-covered
laborers and mechanics on these projects. In addition, it would not be administratively practical
to use so early a date. Initial endorsement occurs when all parties have agreed upon the design
and costs. Prior to initial endorsement, and certainly at so early a point as the developer’s
application for a firm commitment to funding, the project design and costs may undergo
significant alterations, resulting in changes to the classifications and potentially even to the

categories of wage determinations that may be applicable.

170



It would be impractical to lock in the modification of a wage determination at a time
when the applicable wage determination itself may yet be subject to change. It would also be
inappropriate to lock in a particular wage determination before it is even clear whether the
project will entail substantial construction in multiple categories of construction, and hence
require the application of multiple wage determinations.

The Department also made additional minor revisions to the proposed regulatory text.
After further consideration, the Department has decided to revise the scope of the potential
exceptions to this process that contracting agencies may request. As proposed, the regulatory
language would only permit agencies to request the Department’s approval for an alternative
anniversary date for the updating of wage determinations. However, the requirement that wage
determinations be updated annually for certain contracts applies to a wide variety of contracting
mechanisms, and input from federal contracting agencies suggests that it would be helpful to
allow the updating process to be tailored in appropriate circumstances to the specific contracting
mechanisms. Accordingly, the Department has revised this language to permit agencies to
request the Department’s prior written approval for alternative updating processes, where such
an exception is necessary and proper in the public interest or to prevent injustice and undue
hardship. After further consideration, the Department also clarified the language stating that the
contracting and ordering agencies must include the updated wage determination revision into any
task orders, purchase orders, or other similar contract instruments issued under these master
contracts. To prevent any confusion, the revised language now clearly states that the contracting
agency is responsible for ensuring that the master contract directs the ordering agency to include

the applicable updated wage determination in such task orders, purchase orders, or other similar
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contract instrument while the ordering agency must accordingly incorporate the applicable
update wage determinations into such orders.

In addition, the Department added language further clarifying whether wage
determination revisions, once properly incorporated into a task order, purchase order, or similar
contract instrument from the master contract, must be further updated. Once a wage
determination revision has been properly incorporated into such an order, it will generally remain
applicable for the duration of the order without requiring further updates, in accordance with the
proposed language stating that the annually updated wage determination revision will apply to
any construction work that begins or is obligated under such a contract during the 12 months
following that anniversary date until such construction work is completed, even if the completion
of that work extends beyond the 12-month period. The revised language notes this general
principle, as well as two exceptions. The first exception notes that if such an order is changed to
include additional, substantial construction, alteration, and/or repair work not within the scope of
work, the wage determination must be updated as set forth in paragraph (c)(2)(iii)(A). The
second exception states that if the task order, purchase order, or similar contract instrument itself
includes the exercise of options, the updated applicable wage determination revision, as
incorporated into the master contract, must be included when an option is exercised on such an
order.

The Department also provided additional clarification regarding master contracts that
both call for construction, alteration, and/or repair work over a period of time that is not tied to
the completion of any particular project and also include the exercise of options. As explained in
the NPRM and discussed above in this section, contracts calling for construction, alteration,

and/or repair work over a period of time that is not tied to the completion of any particular
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project may also include the exercise of options, and if so, the wage determination must be
updated when the option is exercised. The Department revised the regulatory text to also include
this requirement, while also clarifying that where this type of contract has extended base or
option periods, wage determinations must still be incorporated on an annual basis in years where
an option is not exercised.

Accordingly, for the foregoing reasons, the final rule adopts the changes to § 1.6(c)(2) as
proposed with the two minor clarifications discussed.
(C) 29 CFR 1.6(c)(1) — Periodic adjustments

The Department proposed to add a provision to 29 CFR 1.6(c)(1) to expressly provide a
mechanism to regularly update certain non-collectively bargained prevailing wage rates. The
Department proposed that such rates (both base hourly wages and fringe benefits) would be
updated between surveys so that they do not become out-of-date and fall behind wage rates in the
area.
(1) Background

Based on the data that it receives through its prevailing wage survey program, WHD
generally publishes two types of prevailing wage rates in the Davis-Bacon wage determinations
that it issues: (1) modal rates, which under the current regulations must be paid to a majority of
workers in a particular classification, and (2) weighted average rates, which under the current
regulations are published whenever the wage data received by WHD reflects that no single wage
rate was paid to a majority of workers in the classification. See 29 CFR 1.2(a)(1).

Under the current regulations, modal wage rates often reflect collectively bargained wage
rates. When a CBA rate prevails on a general wage determination, WHD updates that prevailing

wage rate based on periodic wage and fringe benefit increases in the CBA. Manual of Operations
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at 74-75; see also Mistick Constr., ARB No. 04-051, 2006 WL 861357, at *7 n.4.'?” However,
when the prevailing wage is set through the weighted average method based on non-collectively
bargained rates or a mix of collectively bargained rates and non-collectively bargained rates, or
when a non-collectively bargained rate prevails, such wage rates (currently designated as “SU”
rates) on general wage determinations are not updated between surveys and therefore can
become out-of-date. The Department’s proposal would expand WHD’s current practice of
updating collectively bargained prevailing wage rates between surveys to include updating non-
collectively bargained prevailing wage rates.

In the NPRM, the Department emphasized that WHD’s goal is to conduct surveys in each
area every 3 years in order to avoid prevailing wage rates becoming out-of-date. WHD also
noted that because of the resource-intensive nature of the wage survey process and the vast
number of survey areas, many years can pass between surveys conducted in any particular area.
The 2011 GAO Report found that, as of 2010, while 36 percent of “nonunion-prevailing rates”!?®
were 3 years old or less, almost 46 percent of these rates were 10 or more years old. 2011 GAO
Report, at 18.!%° As a result of lengthy intervals between Davis-Bacon surveys, the real value of
the effectively frozen rates erodes as compensation in the construction industry and the cost-of-

living rise. The resulting decline in the real value of prevailing wage rates may adversely affect

construction workers whom the DBA was intended to protect. See Coutu, 450 U.S. at 771 (“The

127 WHD similarly updates weighted average rates based entirely on collectively bargained rates
(currently designated as “UAVG” rates) using periodic wage and fringe benefit increases in the
CBAs.

128 «“Nonunion-prevailing rates,” as used in the GAO report, is a misnomer, as it refers to
weighted average rates that, as noted, are published whenever the same wage rate is not paid to a
majority of workers in the classification, including when much or even most of the data reflects
union wages, just not that the same union wage was paid to a majority of workers in the
classification.

129 See note 10, supra.
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Court’s previous opinions have recognized that ‘[o]n its face, the Act is a minimum wage law

299

designed for the benefit of construction workers.”” (citations omitted)).

Program stakeholders have previously raised this issue with the GAO. According to
several union and contractor officials interviewed in connection with the GAO’s 2011 report, the
age of the Davis-Bacon “nonunion-prevailing rates” means they often do not reflect actual
prevailing wages in a particular area. 2011 GAO Report, at 18.13° As a result, the stakeholders
said it is “more difficult for both union and nonunion contractors to successfully bid on federal
projects because they cannot recruit workers with artificially low wages but risk losing contracts
if their bids reflect more realistic wages.” Id. Regularly updating these rates would alleviate this
situation and better protect workers’ wage rates. The Department anticipates that updated rates
would also better reflect construction industry compensation in communities where federally
funded construction is occurring.

The Department explained in the NPRM that the proposal to update non-collectively
bargained rates is consistent with, and builds upon, the current regulatory text at 29 CFR
1.6(c)(1), which provides that wage determinations “may be modified from time to time to keep
them current.” This regulatory provision provides legal authority for updating wage rates, and
has been used as a basis for updating collectively bargained prevailing wage rates based on CBA
submissions between surveys. See Manual of Operations at 74—75. The Department proposed to
extend the practice of updating prevailing wage rates to include non-collectively bargained rates
based on ECI data. The Department stated its belief that “chang[ed] circumstances”—including

an increase in the use of weighted average rates—and the lack of an express mechanism to

update non-collectively bargained rates between surveys under the existing regulations support

130 See note 10, supra.
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this proposed “extension of current regulation[s]” to better effectuate the DBRA’s purpose. State
Farm, 463 U.S. at 42; see also In re Permian Basin Area Rate Cases, 390 U.S. 747, 780 (1968)
(explaining the Court was “unwilling to prohibit administrative action imperative for the
achievement of an agency’s ultimate purposes” absent “compelling evidence that such was
Congress’ intention™).

The proposal also is consistent with the Department’s broad authority under the Act to
“establish the method to be used” to determine DBA prevailing wage rates. Donovan, 712 F.2d
at 616. The Department stated its belief that the new periodic adjustment proposal will “on
balance result in a closer approximation of the prevailing wage” for these rates and therefore is
an appropriate extension of the current regulation. Id. at 630 (citing Am. Trucking Ass ns v.
Atchison, T. & S.F. Ry., 387 U.S. 397, 416 (1967)).

The Department emphasized that this proposed new provision is particularly appropriate
because it seeks to curb a practice the DBA and Related Acts were enacted to prevent: payment
of “substandard” wages (here, out-of-date non-collectively bargained prevailing wage rates) on
covered construction projects that are less than current wages paid for similar work in the
locality. Regularly increasing non-collectively bargained prevailing wage rates that are more
than 3 years old would be consistent with the DBA’s purpose of protecting local wage standards
by updating significantly out-of-date non-collectively bargained prevailing wage rates that have
fallen behind currently prevailing local rates. The Department emphasized that updating such
out-of-date construction wages would better align with the DBRA’s main objective.

The Department further explained that periodically updating existing non-collectively
bargained prevailing wage rates is intended to keep such rates more current in the interim period

between surveys. The Department asserted that it is reasonable to assume that non-collectively
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bargained rates, like other rates that the Secretary has determined to prevail, generally increase
over time like other construction compensation measures. See, e.g., Table A (showing recent
annual rates of union and non-union construction wage increases in the United States); Table B
(showing ECI changes from 2001 to 2020).

Table A. Current Population Survey (CPS) Wage Growth by Union Status - Construction

MEDIAN WEEKLY PERCENTAGE OF
YEAR EARNINGS DIFFERENTIAL
Members of . Members of .
. Non-Union . Non-Union
Unions Unions

2015 $1,099 $743 - -
2016 $1,168 $780 6% 5%
2017 $1,163 $797 0% 2%
2018 $1,220 $819 5% 3%
2019 $1,257 $868 3% 6%
2020 $1,254 $920 0% 6%
2021 $1,344 $922 7% 0%
AVERAGE - - 3% 4%

Source: Current Population Survey, Table 43: Median weekly earnings of full-time wage
and salary workers by union affiliation, occupation, and industry, BLS, Attps.//www.bls.gov/cps/
cpsaat43.htm (last modified Jan. 20, 2022).

Note: Limited to workers in the construction industry.

Table B. ECI, 2001-2020, Total Compensation of Private Workers in Construction, and
extraction, farming, fishing, and forestry occupations. Average 12-month percent changes

(rounded to the nearest tenth).

AVERAGE ANNUAL
YEAR TOTAL COMPENSATION,
12-MONTH % CHANGE
2001 4.5
2002 3.5
2003 3.9
2004 4.5
2005 3.1
2006 3.5
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2007 3.5
2008 3.6
2009 1.7
2010 1.9
2011 1.6
2012 1.4
2013 1.8
2014 2.0
2015 2.0
2016 24
2017 2.7
2018 2.2
2019 2.8
2020 24
2021 3.0

Source: ECI Historical Listing Volume III, Table 5: ECI for total compensation, for
private industry workers, by occupational group and industry, BLS,
https.://www.bls.gov/web/eci/eci-current-nominal-dollar.pdf (updated Mar. 2022).

(2) Periodic adjustment proposal

In the NPRM, the Department noted that the proposal sought to update non-collectively
bargained prevailing wage rates that are 3 or more years old by adjusting them regularly based
on total compensation data to keep pace with current construction wages and fringe benefits.
Specifically, the Department proposed to add language to § 1.6(c)(1) to expressly permit
adjustments to non-collectively bargained prevailing rates on general wage determinations based
on BLS ECI data or its successor data. The Department’s proposal provided that non-collectively
bargained rates may be adjusted based on ECI data no more frequently than once every 3 years,
and no sooner than 3 years after the date of the rate’s publication, continuing until the next
survey results in a new general wage determination. This proposed interval would be consistent
with WHD’s goal to increase the percentage of Davis-Bacon wage rates that are 3 years old or
less. Under the proposal, non-collectively bargained prevailing wage rates (wages and fringe

benefits) would be adjusted from the date the rate was originally published and brought up to
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their present value. Going forward, any non-collectively bargained prevailing wage rates
published after this rule becomes effective may be updated if they are not re-surveyed within 3
years after publication. The Department anticipates implementing this new regulatory provision
by issuing modifications to general wage determinations.

The Department stated its belief that ECI data is appropriate for these rate adjustments
because the ECI tracks both wages and fringe benefits and may be used as a proxy for changes in
construction compensation over time. Therefore, the Department proposed to use a compensation
growth rate based on the change in the ECI total compensation index for construction, extraction,
farming, fishing, and forestry occupations to adjust non-collectively bargained prevailing wage
rates (both base hourly and fringe benefit rates) published in 2001 or after.!*!

In addition, because updating non-collectively bargained prevailing wage rates would be
resource-intensive, the Department did not anticipate making all initial adjustments to such rates
that are 3 or more years old simultaneously, but rather considered it more likely that such
adjustments would be made over a period of time (though as quickly as is reasonably possible).
Similarly, the Department stated that particularly due to the effort involved, the process of
adjusting non-collectively bargained rates that are 3 or more years old was unlikely to begin until
approximately 6—12 months after a final rule implementing the proposal became effective.

The Department sought comments on the proposal and invited comments on alternative

data sources to adjust non-collectively bargained prevailing wage rates. The Department

131 Because this particular index is unavailable prior to 2001, the Department proposed to use the
compensation growth rate based on the change in the ECI total compensation index for the
goods-producing industries (which includes the construction industry) to bring the relatively
small percentage of non-collectively bargained prevailing wage rates published before 2001 up
to their 2000 value. The Department would then adjust the rates up to the present value using the
ECI total compensation index for construction, extraction, farming, fishing, and forestry
occupations.
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considered proposing to use the Consumer Price Index (CPI) but noted that the CPI is less
appropriate to use to update non-collectively bargained prevailing wage rates because the CPI
measures movement of consumer prices as experienced by day-to-day living expenses, unlike the
ECI, which measures changes in the costs of labor in particular. The CPI does not track changes
in wages or benefits, nor does it reflect the costs of construction workers nationwide. The
Department nonetheless invited comments on use of the CPI to adjust non-collectively bargained
rates.

The Department received many comments about the proposal. Most of the commenters
expressed general support for the proposal, and many of them supported the proposal in its
entirety. Other commenters recommended modifications to the Department’s proposal, and
several commenters opposed the proposal entirely. In general, there was an overarching
consensus about the need to regularly update out-of-date non-collectively bargained prevailing
wage rates. For example, NABTU and WA BCTC gave examples of outdated non-collectively
bargained wage rates, including some that reflected amounts less than the local minimum wage.
AGC noted that periodic adjustments can improve the accuracy of “woefully out-of-date open
shop rates.” FTBA stated that updating non-collectively bargained rates would help eliminate the
widening compensation gap between collectively bargained prevailing wage rates that are
updated at least annually, and non-collectively bargained rates that are frozen in time, sometimes
for a decade or longer.

The Economic Policy Institute (EPI) noted that this proposal is critical to ensure that
DBRA prevailing wage rates contribute to stabilizing rather than eroding workers’ wages, which
EPI stated have been lower in inflation-adjusted terms than they were in 1970 despite decades of

economic growth and a higher national income. LIUNA stated that weighted averages are
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susceptible to annual wage erosion as inflation eats away at worker earnings. The [UOE made a
similar point, noting that the lengthy stagnation and lack of escalation of non-collectively
bargained prevailing wage rates dilute the value of such rates. [UOE pointed to the 2019 OIG
Report’s identification of decades-old rates that were applicable to particular DBRA projects,
highlighted the OIG’s recommendation that WHD use a wage escalator (like the CPI) to bring
non-collectively bargained rates current, and applauded the Department for proposing to do so.
A number of supporting commenters concurred that periodic updates would appropriately
implement the Department’s broad authority to curb a practice the DBA and Related Acts were
enacted to prevent: payment of “substandard” wages (here, out-of-date non-collectively
bargained rates). Such commenters noted that while it is preferable for Davis-Bacon prevailing
wage rates to reflect actual wages paid to workers in their communities and not weighted
averages, where the Department’s wage determination is based on weighted averages it is critical
that the Department not allow those rates to become stagnant. See Brick and Allied Craftworkers
Local4 INKY, Building and Construction Trades Council of Northern Nevada (BAC NNV), III-
FFC, and WA BCTC. DMCA commented that prevailing rates in North and South Dakota are
often very old and not reflective of actual wages being paid—a problem that the updates should
help fix by providing rates more reflective of the marketplace. Similarly, the North Dakota State
Building and Construction Trade Union supported this “critical” proposal so rates do not become
stagnant and gave examples of North Dakota non-collectively bargained rates that are over 22
years old. The joint SMART and SMACNA comment identified some non-collectively
bargained rates that were roughly equivalent to collectively bargained rates that prevailed for
similar classifications at the time these rates were published. SMART and SMACNA then

observed that whereas the non-collectively bargained rates became stale during the long intervals
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between Davis-Bacon surveys, the collectively bargained rates increased during that time,
resulting in a growing disparity between the two types of prevailing wage rates.

Various commenters provided additional justification for the proposal, including benefits
for the regulated community. COSCDA asserted that workers, contractors, and program
administrators would all benefit from the proposal. LIUNA similarly noted that the proposal
should reduce uncertainty for contracting agencies and contractors who rely upon published
wage determinations for bidding and awarding contracts under DBRA. UBC likewise supported
the proposal’s anticipated relief for workers and improved competitiveness for contractor-bidders
who had already been granting increases in wages and benefits. MCAA remarked that among
member mechanical contractor firms that do not currently compete for prevailing wage work,
low and out-of-date wage determinations were part of the reason they did not bid on these
projects.

Supporters and opponents agreed about the need to address the construction labor
shortage, particularly in light of the IIJA, which is expected to further increase demand for
construction workers. See, e.g., BAC NNV, NABTU, ABC. Supporters asserted that updating
non-collectively bargained rates under the proposal would reflect labor market changes and
improve contractors’ ability to attract, develop, and retain skilled workers. See, e.g., III-FFC.
Brick and Allied Craftworkers Local #15 MO-KS-NE commented that it is critical that survey
rates are not allowed to become stagnant because stagnant rates both undermine the purpose of
the DBA to protect local area wages and discourage new workers from considering a career in
the trades. Several other union commenters likewise emphasized the importance of keeping non-
collectively bargained prevailing wage rates up-to-date because outdated and artificially low

wages could discourage workers from entering the construction workforce. These organizations
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commented that this circumstance is particularly problematic in an industry in which workers’
average age, 61, is approaching retirement age.

Various union, labor-management, and contractor group commenters such as LIUNA,
III-FFC, and IEC supported using BLS ECI to update non-collectively bargained rates. LIUNA
noted the ECI’s suitability because it captures both wage and benefit data. AGC observed that
the ECI has a large sample size, is calculated using “scientifically sound principles,” and is
publicly released quarterly.

In response to the Department’s NPRM request for comments about using data sources
other than the ECI, such as the CPI, MCAA opposed using the CPI and III-FFC preferred ECI to
the CPI for urban consumers because the ECI reflects labor market trends and includes fringe
benefits. LIUNA also preferred the ECI instead of a consumer-based index. The MBA, et al., on
the other hand, opposed the Department’s proposal to adopt the ECI, stating that the ECI’s
participation rate over the past 10 years had dropped. They also noted that it is unclear whether
the ECI’s Construction industry category covers residential construction and whether the index
includes both CBA and non-CBA wages.

Several commenters that supported the proposal also recommended additional regulatory
provisions. NABTU and LIUNA recommended that the ECI should be used only to increase, not
decrease, non-collectively bargained rates, and I1I-FFC and UBC suggested changing the
proposed regulation to require more frequent periodic updates—at least every 3 years, instead of
no sooner than every 3 years. These two commenters explained that more frequent adjustments
would help ensure that DBA rates do not stagnate.

Other commenters recommended using ECI data to update non-collectively bargained

rates only as a method of last resort, noting that the ECI does not capture actual wages paid to
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workers in their home communities. See NABTU, NCDCL, and UA. These commenters instead
recommended replacing out-of-date non-collectively bargained prevailing wage rates with
existing state and local prevailing wage rates derived through methods that closely resemble the
Department’s method. The UA also emphasized that the Department’s proposal is no substitute
for greater efforts to conduct surveys within 3 years and encouraged the Department to continue
to prioritize its own wage surveys as the first and best option. The UA recognized the
Department’s improvements in the survey process—citing the 2019 OIG report’s finding that the

(13

Department’s “time to complete a wage survey decreased from an average of five-to-seven years
in 2002 to 2.6 years in 2015”—but also welcomed the fallback option of using ECI data to
update rates when necessary since surveys are time consuming and the Department’s resources
are limited.

A number of commenters—both that supported and opposed the proposal—expressed
concerns about using ECI data. NABTU, AGC, FTBA, and ABC took exception to using
nationwide data such as the ECI data the Department anticipated using. FTBA preferred that the
Department use county-specific data that is the “legal lynchpin for the setting of prevailing
wages under the [DBA].” FTBA and AGC expressed concern that the ECI includes certain
payments that are statutorily excluded from Davis-Bacon fringe benefits, such as disability
insurance, unemployment insurance, employer taxes, workers compensation, overtime, and non-
production bonuses. The group of U.S. Senators criticized the ECI for merely accounting for the
net increase or decrease in the cost of labor, but for not “as the DBRA commands, account[ing]
for prevailing wages paid to ‘corresponding classes of laborers and mechanics.”” The MBA, et

al. cautioned that “indexing a wage rate that is potentially forty years old is problematic as the

validity of that wage is unknown.”
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Several commenters, some of whom did not expressly oppose the proposal, asserted that
it was inconsistent or arbitrary of the Department to update certain non-collectively bargained
prevailing wage rates with ECI data from BLS while not also using BLS data to determine the
underlying prevailing wages. For example, while NAHB did not endorse using BLS data to set
prevailing wages, NAHB stated that it would be inconsistent to use BLS data for periodic
updates but not to calculate the underlying prevailing wage rates using BLS data. NAHB also
criticized the Department’s Davis-Bacon wage methodology as being greatly flawed and argued
that the proposed periodic updates would only allow WHD’s flawed survey methodology to
persist. AFP-I4AW opposed the proposal, which they asserted would mix two different
methodologies for determining prevailing wages and use an unrelated BLS escalator to
unjustifiably inflate what they claimed to be unreliable and inaccurate rates.

Among the commenters opposing the proposal in its entirety, AFP-I4AW, ABC, the
group of U.S. Senators, a group of members of the U.S. House of Representatives Committee on
Labor & Employment, and a few individuals objected to the proposal in the context of an overall
criticism of WHD’s survey method, which they recommended replacing with BLS data to
determine prevailing wages. ABC, for example, suggested using BLS data to determine
prevailing wages because it asserted BLS data is more timely and accurate. ABC stated that BLS
surveys are conducted scientifically, have high response rates from large sample sizes, and
therefore are superior to WHD’s wage survey process. By comparison, ABC contended the
Department’s proposal to adjust certain non-collectively bargained prevailing wage rates on a
rolling basis no more frequently than every 3 years would be less effective and less accurate than
using BLS data to determine prevailing wages in the first place. ABC also argued, along with the

group of U.S. Senators and the group of members of the U.S. House of Representatives
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Committee on Labor & Employment, that this periodic adjustment proposal would only serve to
perpetuate the status quo with inaccurate wage determinations remaining after the updates. See
section II1.B.1.11.A.(1) for a discussion of why the Department has declined to replace WHD’s
Davis-Bacon wage survey program with data from the BLS.

Commenters raised other general concerns about the proposal. While NAHB agreed that
a mechanism is needed to update “grossly outdated wage rates,” they thought the proposal
implied less incentive for WHD to conduct wage surveys more often moving forward. The
Construction Industry Roundtable (CIRT) said that the proposal could work but would “require
constant updates across dozens if not hundreds of individual salary scales” to keep up with the
proposed cycles.

After considering the comments received on the proposed new periodic updates to certain
non-collectively bargained prevailing rates, the Department adopts without modification the
proposed new language in § 1.6(c)(1). By expressly authorizing the Department to periodically
adjust non-collectively bargained prevailing wage rates between surveys under specified
circumstances in order to maintain the currency of those rates, this section plays an important
role in WHD’s efforts to improve the Davis-Bacon prevailing wage program. As the Department
emphasized in the NPRM, this new provision advances the DBA’s purpose of maintaining local
wage standards and protecting construction workers—in this case by safeguarding against a
decline in the real value of prevailing wage rates over time. This periodic adjustment rule
implements a concrete and incremental mechanism to address the criticism, noted by various
commenters, that as non-collectively bargained prevailing rates become out-of-date, they
decreasingly reflect the prevailing rates currently paid. The periodic adjustment of non-

collectively bargained wage rates is particularly important given that the change to the definition
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of “prevailing wage” in the 1981-1982 rulemaking has resulted in the increasing overuse of
weighted average wage rates, most of which are the very type of rates that are not adjusted under
the Department’s current procedures. This change warrants extending the express regulatory
authority under which WHD updates collectively bargained prevailing wage rates between
surveys based on CBA submissions to non-collectively bargained rates updated based on ECI
data. The Department anticipates that periodic adjustments will occur less often over time, as it
conducts surveys more frequently and adopts more state or local prevailing wage rates.

While the Department has considered the suggested changes to its proposal, the
Department declines to adopt the suggestions. Specifically, the Department declines to adopt the
recommendation to limit periodic updates to increases only. The ECI historically has increased
over time, and it appears unlikely that the compensation growth index would result in a decrease
over a 3-year interval. Moreover, the purpose of this provision is to periodically adjust otherwise
out-of-date non-collectively bargained prevailing wage rates. In the unlikely event that a
downward adjustment of an otherwise stagnant rate were warranted based on a 3-year period of
ECI data on which the Department would be relying, making such an adjustment would be
appropriate and consistent with wage rate changes resulting from an entirely new prevailing
wage survey, which can result in both increases and decreases in published prevailing wage
rates.

The Department also declines to require that the periodic updates occur more frequently
than every 3 years and maintains that this provision of the final rule will not reduce WHD’s
incentive to conduct Davis-Bacon wage surveys. This provision to periodically update out-of-
date non-collectively bargained prevailing wage rates that are 3 or more years old enables the

Department to adjust such rates between surveys based on total compensation data, allowing
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prevailing wage rates to better keep pace with construction wage and benefit growth and remain
more in line with local prevailing rates. The proposed 3-year minimum interval is consistent with
WHD’s goal to increase—primarily through the wage survey program—the percentage of Davis-
Bacon wage rates that are 3 years old or less and therefore would not need to be periodically
updated. The periodic adjustments will be effectuated in conjunction with WHD’s other efforts
to increase the frequency with which the results of new wage surveys are published, including
surveys conducted under State or local law and adopted by the Department under the
circumstances specified in section III.B.1.iii.D. The Department, therefore, has calibrated the
frequency of periodic updates so that they better align with these other changes to the Davis-
Bacon wage survey program. In addition, more frequent updating might disincentivize
stakeholders from participating in the Davis-Bacon survey process.

The Department agrees with LIUNA that ECI data should only be used for the narrow
purpose specified in this proposed rule. The new periodic adjustment rule will “on balance result
in a closer approximation of the prevailing wage,” Donovan, 712 F.2d at 630, for these out-of-
date non-collectively bargained rates and, therefore, is an appropriate extension of the authority
reflected in current § 1.6(c)(1) to modify wage determinations “from time to time to keep them
current.” The periodic adjustments will update certain existing non-collectively bargained
prevailing rates, supplementing, but not replacing, the Department’s survey-based wage
determination process which the Department is committed to continuing and striving to improve
as discussed in this section below and in section II1.B.1.ii.A.

The Department notes that various commenters, such as ABC, the group of U.S.
Senators, and the group of members of the U.S. House of Representatives Committee on

Education & Labor, opposed the proposal and urged the Department to use BLS data instead of
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WHD’s wage survey program to determine prevailing wages. The Department declines to adopt
the suggestion of such commenters that WHD should have chosen to, or is required to, use BLS
data for its wage survey process in its entirety, instead of using ECI data for the limited purpose
of periodic adjustments. For the reasons discussed below and in section III.B.1.ii.A.1, the
Department’s decision to use the rule’s periodic adjustment mechanism to incrementally improve
the quality of certain underlying prevailing wage rates is reasonable and within its broad
statutory discretion, and it does not require that WHD adopt BLS data as the sole method of
determining prevailing wage rates to begin with.

The DBA authorizes the Administrator to choose the method for determining prevailing
wage rates. As a threshold matter, the DBA does not prescribe a method that the Administrator
must or should use for determining prevailing wages, but rather “delegates to the Secretary, in
the broadest terms imaginable, the authority to determine which wages are prevailing.” 712 F.2d
at 616. The Secretary, thus, has broad discretion to determine the prevailing wage. Even though
there may be multiple methods of determining prevailing wages under the DBA, WHD may
choose which method to use to do so.

The Department disagrees with the premise underlying the claims of the group of U.S.
Senators, ABC, and the MBA, et al. that it is inappropriate to adjust an underlying wage rate that
is allegedly flawed, as the Department’s wage survey methodology operates comfortably within
the authority granted by the DBA and constitutes a reasonable method of determining prevailing
wage rates for laborers and mechanics on covered construction projects.

WHD has used and may continue to use various regulatory and subregulatory tools
intended to refine and improve its prevailing wage survey process. Such tools include this rule’s

periodic adjustments of certain non-collectively bargained rates with ECI data. WHD’s survey
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method for determining prevailing wages is not static. The agency consistently strives to improve
its Davis-Bacon wage survey program and has made improvements over the years. For example,
as of March 2019, WHD had successfully reduced the amount of time it takes to complete a
wage survey by more than 50 percent since 2002 and was continuing to implement process
improvements to reduce the time it takes to complete a survey. See 2019 OIG Report, at 34 app.
B.

Other efforts to improve WHD’s DBRA wage survey program include this rule’s use of a
modal prevailing wage rate when 30 percent or more of the wages are the same, and the
provision regarding variable rates that are functionally equivalent, both of which seek to more
closely reflect the prevailing (i.e., predominant) wages paid to workers in an area and to decrease
the prevalence of weighted average rates. Another recent endeavor is the June 2022 and March
2023 solicitations of comments about the proposed revision of the wage survey form (WD-10
form), which WHD uses to solicit information that is used to determine locally prevailing wages.
See 87 FR at 36152-53; 88 FR 17629 (Mar. 23, 2023) (Notice of availability; request for
comments). Outside this rulemaking, the Department’s proposed changes to the WD-10 form
would improve the overall efficiency of the DBA survey process and aim to streamline the
collection of data required for the survey and make the collection less burdensome for
respondents. 87 FR at 36153. The Department also proposed to add a new WD-10A collection
instrument to be used pre-survey to identify potential respondents that performed construction
work within the survey period in the survey area. /d.; see also 88 FR at 17629-30.

The Department acknowledges that the ECI data it has selected includes wages and fringe
benefit information for construction-related occupations nationwide, and that ECI benefits

include some employer costs that are not bona fide fringe benefits under the DBA. Nevertheless,
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these ECI data characteristics, while not identical, are consistent with the DBA’s statutory
requirements. As discussed in this section and section I11.B.1.ii.A, the Department has developed
its underlying methodology for determining prevailing wages to be consistent with the Act’s
directive to determine prevailing wages for “corresponding classes” of workers on “projects of a
character similar” within “civil subdivision[s] of the State” in which the work is to be performed.
40 U.S.C. sec. 3142(b). This rule supplements WHD’s methodology. The ECI will be used to
adjust prevailing wage rates only after WHD has determined the underlying rates for specific
classifications of workers on projects of a similar character within the relevant locality.
Moreover, the ECI simply reflects the rate of change in employer labor costs over time. Given
the Department’s statutory and regulatory authority, the Department’s use of the ECI is
reasonable even though the ECI may not mirror in every respect changes to certain labor costs on
a classification-by-classification, project-by-project, and location-by-location basis.

The Department disagrees with the commenters who suggested that the index used for
periodic updates must have the same level of detail that the Department uses to make its wage
determinations in the first place. The ECI data that the Department has selected, while not
perfect, is a reasonable option for the task. ECI contains data for construction-related
occupations and includes both wages and fringe benefits. While the data is not delineated by
county and the mix of fringe benefits is different than that required to be considered by the
DBRA, the ECI’s general data characteristics are sufficient for the purpose of keeping certain
non-collectively bargained rates better aligned with compensation changes over time, and better
than any other index that the Department has considered or commenters have suggested for

periodic adjustments under the DBRA.
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The Department’s broad discretion about how to determine prevailing wages comfortably
encompasses this mechanism to periodically update certain out-of-date survey-based prevailing
wages pending completion of the next wage survey. Further, the DBA’s legislative history
supports this manner of trying to keep certain prevailing wage rates more current. Congress
recognized that “[a] method for determining the prevailing wage rate might have been
incorporated in the bill, but the Secretary of Labor can establish the method and make it known
to the bidders.” 74 Cong. Rec. 6516 (Feb. 28, 1931) (remarks of Rep. Kopp).

The Department also disagrees that using ECI or its successor data to periodically update
certain non-collectively bargained wages while continuing to use the Department’s longstanding
survey process is arbitrary. The periodic adjustments are tethered to existing prevailing wage
rates and seek to better approximate current prevailing rates. As stated in the NPRM, ECI data is
appropriate for these proposed rate adjustments because the ECI tracks both wages and benefits
and may be used to approximate the changes in construction compensation over time.

The Department notes in response to comments that the ECI data to be used includes
private industry union and non-union workers, residential and non-residential construction, and
is not seasonally adjusted. ECI data is a reasonable proxy for construction compensation growth
to first bring non-collectively bargained rates that are more than 3 years old up to their present
value, and then to update these rates no more often than every 3 years going forward. For these
and the other reasons explained in this section, the final rule adopts this proposal without
modification.

(D) 29 CFR 1.6(f)
Section 1.6(f) addresses post-award determinations that a wage determination has been

wrongly omitted from a contract. The Department’s proposed changes to this paragraph are
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discussed below in section III.B.3.xx (“Post-award determinations and operation-of-law”),
together with proposed changes to §§ 5.5 and 5.6.
vii.  Section 1.7 Scope of consideration

The Department’s regulations in § 1.7 address two related concepts. The first is the level
of geographic aggregation of wage data that should be the default “area” for making a wage
determination. The second is how the Department should expand that level of geographic
aggregation when it does not have sufficient wage survey data to make a wage determination at
the default level. In the NPRM, the Department proposed changes to this paragraph to more
clearly describe WHD’s process for expanding the geographic scope of survey data and to
modify the regulations by eliminating the current bar on combining wage data from
“metropolitan” and “rural” counties when the geographic scope is expanded.

In the 1981-1982 rulemaking, the Department codified its practice of using the county as
the default area for making a wage determination. 47 FR 23644, 23647 (May 28, 1982). Thus,
while the definition of the term “area” in § 1.2 allows the Administrator to use other civil
subdivisions of a State for this purpose, § 1.7(a) specifies that the area for a wage determination
will “normally be the county.” 29 CFR 1.7(a).

The use of the county as the default “area” means that in making a wage determination
the WHD first considers the wage survey data that WHD has received from projects of a similar
character in a given county. The Department typically collects the county-level data by
construction type (e.g., building, residential, highway, heavy) to account for the statutory
requirement to determine prevailing wages on projects of a similar “character.” 40 U.S.C.
sec. 3142(b); see also AAM 130 (Mar. 17, 1978) (discussing construction types). If there is

sufficient county-level data for a classification of covered workers (e.g., laborers or painters)
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working on those projects, WHD then makes a determination of the prevailing wage rate for that
classification on that construction type in that county. See 40 U.S.C. sec. 3142(b) (requiring
prevailing wages to be determined for “corresponding classes” of laborers or mechanics); 29
CFR 1.7(a). In determining whether there is sufficient current wage data, WHD can use data on
wages paid on current projects or, where necessary, projects under construction up to one year
before the beginning of the survey. 29 CFR 1.7(a).

The second concept addressed in § 1.7 is the procedure that WHD follows when it does
not receive sufficient current wage data at the county level to determine a prevailing wage rate
for a given classification of workers in a given construction type. This process is described in
detail in the 2013 Chesapeake Housing ARB decision. ARB No. 12-010, 2013 WL 5872049. In
short, if there is insufficient data to determine a prevailing wage rate for a classification of
workers in a given county, WHD will determine that county’s wage-rate for that classification by
progressively expanding the geographic scope of data (still for the same classification of
workers) that it uses to make the determination. First, WHD expands to include a group of
surrounding counties at a “group” level. See 29 CFR 1.7(b) (discussing consideration of wage
data in “surrounding counties”); Chesapeake Housing, ARB No. 12-010, 2013 WL 5872049, at
*2-3. If there is still not sufficient data at the group level, WHD considers a larger grouping of
counties in the State, which has been called a “super group,” and thereafter may use data at a
statewide level. Chesapeake Housing, ARB No. 12-010, 2013 WL 5872049, at *3; see 29 CFR

1.7(c).132

132 For residential and building construction types, this expansion of the scope of data considered
also involves the use of data from Federal and federally assisted projects subject to Davis-Bacon
labor standards at each county-grouping level when data from non-Federal projects is not
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In the 1981-1982 rulemaking, the Department imposed a limitation on this process. The
Department included, in § 1.7(b), a strict bar on combining data from “metropolitan” and “rural”
counties when there is insufficient wage data in a given county. See 47 FR at 23647. That
proviso stated that projects in “metropolitan” counties may not be used as a source of data for a
wage determination in a “rural” county, and vice versa. 29 CFR 1.7(b). The regulation did not
define the terms metropolitan and rural.

To be consistent with the prohibition on cross-consideration in § 1.7(b), WHD developed
a practice of using designations from the Office of Management and Budget (OMB) to identify
whether a county is “metropolitan” or “rural.” The OMB designations WHD has used for this
purpose are called the core based statistical area (CBSA) standards. See 86 FR 37770 (July 16,
2021). As part of the CBSA designations, OMB identifies two types of statistical areas:
metropolitan statistical areas (MSAs) and micropolitan statistical areas. The OMB standards do
not specifically identify counties as “rural.” However, because OMB identifies counties that have
metropolitan characteristics as part of MSAs, the practice of the WHD Administrator has been to
designate counties as “metropolitan” if they are within an OMB-designated MSA and “rural” if
they are not. See Mistick Constr., ARB No. 04-051, 2006 WL 861357, at *8. If OMB designates
a county as a micropolitan statistical area, WHD will identify the county as rural, even if it is
contiguous with a nearby MSA. The ARB has determined that such proxy designations are

reasonable. See id.'33

sufficient. See 29 CFR 1.3(d). Data from Federal and federally assisted projects subject to Davis-
Bacon labor standards is used in all instances to determine prevailing wage rates for heavy and
highway construction. /d.

133 The OMB standards are different from the Census Bureau’s classification of urban and rural
areas. The OMB standards use counties or county-equivalents as the basic building blocks of
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The ban on combining metropolitan and rural county data that was implemented in the
1981-1982 rulemaking did not apply explicitly to the consideration of data above the
surrounding-counties level. See 29 CFR 1.7(c). After that rulemaking, however, the Department
implemented procedures that did not mix metropolitan and rural county data at any level in the
expansion of geographic scope, including even at the statewide level.

(A)  “Metropolitan” and “rural” wage data in surrounding counties

In the NPRM, the Department proposed to eliminate the language in § 1.7(b) barring the
cross-consideration of metropolitan and rural wage data at the surrounding-counties level. In
explaining this proposal, the Department noted prior feedback that the blanket bar had not
adequately considered the heterogeneity of commuting patterns and local labor markets between
and among counties that may be designated overall as “rural” or “metropolitan.” In its 2011
report, for example, the GAO noted criticism of the DBA program for using “arbitrary
geographic divisions,” given that the relevant regional labor markets, which are reflective of area
wage rates, “frequently cross county and state lines.” 2011 GAO Report, at 24.!34

The NPRM explained that the Department understood the point in the GAO report to be
that actual local labor markets are not constrained by or defined by county lines, and that the
point applies even to those lines between counties identified (by OMB or otherwise) as
“metropolitan” or “rural.” The Department noted that this is particularly the case for the

construction industry, in which workers tend to have longer commutes than other professionals,

resulting in geographically larger labor markets. See, e.g., Keren Sun et al., “Hierarchy Divisions

their MSA designations. The Census Bureau’s urban-rural classification uses smaller “census
blocks™ as the “analysis unit (or geographic building block)” of its classification process. See
Urban Area Criteria for the 2020 Census-Final Criteria, 87 FR 16706, 16709 (Mar. 24, 2022).
134 See note 8, supra.

196



of the Ability to Endure Commute Costs: An Analysis based on a Set of Data about Construction
Workers,” J. of Econ. & Dev. Stud., Dec. 2020, at 4.'*> Even within the construction industry,
workers in certain trades have greater or lesser tolerance for longer commutes. Keren Sun,
“Analysis of the Factors Affecting the Commute Distance/Time of Construction Workers,” Int’1
J. of Arts & Humanities, June 2020, at 43.'3°

By excluding a metropolitan county’s wage rates from consideration in a determination
for a bordering rural county, the strict ban implemented in the 1981-1982 rulemaking
disregarded the potential for projects in neighboring counties to compete for the same supply of
construction workers and be in the same local construction labor market. In many cases, the
workers working on a metropolitan county’s projects may themselves live across the county line
in a neighboring rural county and commute to the metropolitan projects. In such cases, under the
current bar, the Department cannot use the wage rates of these workers to determine the
prevailing wage rate for projects in the rural county in which they live, even where there is
otherwise no data from that rural county to rely on. Instead, WHD would import wage rates from
other “rural”’-designated counties, potentially somewhere far across the State. As the Department
noted in the NPRM, this practice can result in Davis-Bacon wage rates that are lower than the
wage rates that actually prevail in a cross-county metropolitan-rural labor market.

For these reasons, the Department stated in the NPRM that it believed that limitations
based on binary rural and metropolitan designations at the county level can result in geographic
groupings that at times do not fully account for the realities of relevant construction labor

markets. To address this concern, the Department considered the possibility of using smaller

135 http://jedsnet.com/journals/jeds/Vol 8 No_4_December 2020/1.pdyf.
136 http./fijah.cgrd.org/images/Vol6Nol/3.pdf.
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basic units than the county as the initial area for a wage determination and expanding to labor
market areas that do not directly track county lines. This could include cities or their equivalents,
or even census blocks, which as noted above, are the basic units for the Census Bureau’s urban-
rural classifications. The Department, however, concluded that continuing the longstanding
practice of using counties as the civil subdivision basis unit is more administratively feasible.'*’
As a result, the NPRM instead proposed to eliminate the metropolitan-rural bar in § 1.7(b) and to
allow the agency to use metropolitan data in appropriate circumstances to help set rural county
prevailing wage rates where the survey has not resulted in sufficient current wage data from the
rural county. Eliminating the bar will also allow the Department to use data from adjacent rural
counties to help set a metropolitan county’s rates in circumstances where the survey has not
resulted in sufficient current wage data from the metropolitan county.

The Department explained that eliminating the strict bar could have other benefits in
addition to allowing WHD to account for actual construction labor market patterns. It could
allow WHD to publish more rates at the surrounding-counties group level rather than having to
rely on data from larger geographic areas, because it could increase the number of counties that
may be available to supply data at that initial group level. Eliminating the bar could also allow
WHD to publish more rates for more classifications overall by authorizing the use of both
metropolitan and rural county data together when the Department must rely on statewide data.
Combining rural and metropolitan data at the State level would be a final option for geographic

expansion when otherwise the data could be insufficient to identify any prevailing wage at all.

137 The Department also considered this option in the 19811982 rulemaking, but similarly
concluded that the proposal to use the county as the basic unit of a wage determination was the
“most administratively feasible.” See 47 FR at 23647.
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The Department stated that the purposes of the Act may be better served by using such combined
statewide data to allow prevailing wages to be determined more often.

The Department also explained that eliminating the strict rural-metropolitan bar would
result in a program that would be more consistent with the Department’s original practice
between 1935 and the 1981-1982 rulemaking as well as the text and legislative history of the
DBA. Congressional hearings shortly after the passage of the initial 1931 Act suggest that
Congress understood the DBA as allowing the Secretary to refer to metropolitan rates where
rural rates were not available, including by looking to the nearest city when there was
insufficient construction in a village or “little town” to determine a prevailing wage. See 75
Cong. Rec. at 12366, 12377 (1932) (remarks of Rep. Connery). Likewise, the Department’s
original 1935 regulations directed the Department to “the nearest large city” when there had been
no similar construction in the locality in recent years. See Labor Department Regulation No. 503
section 7(2) (1935).138

In the NPRM, in addition to eliminating the metropolitan-rural proviso language in
§ 1.7(b), the Department also discussed other potential changes to the methods for describing the
surrounding-counties groupings procedure. Because the term “surrounding counties” was not
defined in the 1981-1982 rulemaking, it has from time to time led to confusion about whether a
county can be considered “surrounding” if it does not share a border with the county for which
more data is needed. As noted, WHD’s current method of creating surrounding-counties
groupings is to use OMB-designed MSAs to create pre-determined county groupings. This

method does not require that all counties in the grouping share a border with (in other words, be

138 See also 29 CFR 1.8(b) (1982) (if no similar construction is in area, “wage rates paid on the
nearest similar construction may be considered”); 21 FR 5801, 5802 (1956) (same).
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a direct neighbor to) the county in need. Rather, at the surrounding-counties grouping, WHD will
include counties in a group as long as they are all a part of the same contiguous area of either
metropolitan or rural counties, even though each county included may not be directly adjacent to
every other county in the group.'*’

For example, in the Chesapeake Housing case, one group of “surrounding counties” that
WHD had compiled included the areas of Portsmouth, Virginia Beach, Norfolk, and Suffolk.
ARB No. 12-010, 2013 WL 5872049, at *1 n.1. That was appropriate because those jurisdictions
all were part of the same contiguous OMB-designated MSA, and each jurisdiction thus shared a
border with at least one other in the group—even if they did not all share a border with every
other jurisdiction in the group. See id. at *5—6. Thus, by using the group, WHD combined data
from Virginia Beach and Suffolk at the surrounding-counties level, even though Virginia Beach
and Suffolk do not themselves share a border. The ARB concluded that this grouping strategy—
of relying on OMB MSA designations—was consistent with the term “surrounding counties.”
See Mistick Constr., ARB No. 04-051, 2006 WL 861357, at *7-8.

In the NPRM, the first option for the surrounding-counties group level that the
Department discussed was to maintain the current group description without further amendment.
The Department noted that the term “surrounding counties” itself is not so ambiguous and devoid
of meaning that it requires additional definition. The Department stated that the term has been

reasonably read to require that such a grouping be of a contiguous grouping of counties as the

139 In addition, in certain limited circumstances, WHD has allowed the aggregation of counties at
the “surrounding counties” level that are not part of a contiguous grouping of all-metropolitan or
all-rural counties. This has been considered appropriate where, for example, two rural counties
border an MSA on different sides and do not themselves share a border with each other or with
any other rural counties. Under WHD’s current practice, those two rural counties could be
considered to be a county group at the “surrounding counties” level even though they neither
share a border nor are part of a contiguous group of counties.
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Department currently requires in its use of OMB MSAs (as described above), with limited
exceptions. Thus, while the elimination of the metropolitan-rural proviso would allow a nearby
rural county to be included in a surrounding-counties grouping with metropolitan counties that it
borders, it would not allow WHD to append a faraway rural county to a surrounding-counties
grouping made up entirely of metropolitan counties with which the rural county shares no border
at all. Conversely, the term “surrounding counties” does not allow the Department to consider a
faraway metropolitan county to be part of a surrounding-counties grouping of rural counties with
which the metropolitan county shares no border at all.

The second and third options the Department outlined in the NPRM were to add more
precise definitions to the term “surrounding.” The second option was to limit “surrounding
counties” to solely those counties that share a border with the county for which additional wage
data is sought. The Department noted that this proposal would generally ensure that the
surrounding-counties grouping would not expand beyond the commuting range of the
construction workers who would work on projects in the county at issue. However, the
Department explained, the narrowness of such a limitation would also be a drawback, as it could
lead to fewer wage rates being set at the surrounding-counties group level. It also would have a
significant drawback in that it would not allow for the use of pre-determined county groupings
that would be the same for a number of counties, because each county may have a different set of
counties with which it alone shares a border. This could result in a substantial burden on WHD in
developing far more county-grouping rates than it currently develops.

The third option was to include language that would define “surrounding counties” as a
grouping of counties that are all a part of the same “contiguous local construction labor market”

or some comparable definition. The Department noted that, in practice, this methodology could
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result in similar (but not identical) groupings as the current methodology, as the Department
could decide to use OMB designations to assist in determining what counties are part of the
contiguous local labor market. Without the strict metropolitan-rural proviso, however, this option
would allow the Department to use additional evidence on a case-by-case basis to determine
whether the OMB designations—which do not track construction markets specifically—are too
narrow for a given construction market.

(1) Comments regarding metropolitan and rural wage data

A number of union and contractor association commenters generally agreed with the
Department’s proposed changes to § 1.7(b). Commenters such as FTBA, MCAA, and NABTU
supported eliminating the strict prohibition on combining data from rural and metropolitan areas,
because eliminating the prohibition would allow the Department’s wage determinations to better
reflect the complexities of the construction industry. As NCDCL noted, rural areas are frequently
economically interconnected to nearby metropolitan areas. For this reason, commenters
explained, the proposal is common sense because it does not limit the Department to the use of
“arbitrary geographic designations.”

Several commenters supporting the proposal emphasized that it is important that the
Department have the flexibility to create groupings instead of being bound by a rigid rule.
SMART and SMACNA, for example, stated that the task of figuring out how to properly expand
geographic scope is a complicated one “for which regional and demographic differences
necessitate solutions that reflect the realities of local markets.” They agreed that “county lines do
not dictate local labor markets” and that there is great diversity on a state-by-state basis in how
county lines are drawn. SMART and SMACNA stated that under the bar on cross-consideration,

the Department has effectively treated all rural counties as a “monolith” instead of as diverse
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entities with differing levels of integration with metropolitan counties and a wide range of
populations and economic activity.'*? They noted that “there is no single, universally preferred
definition of rural” and no “single rural definition that can serve all policy purposes.” That
variability makes “rigid rules banning the use of metropolitan data in rural counties
unreasonable.”!*! LIUNA criticized the Department’s current “absolutist” approach that
“prevents the Administrator from properly considering labor markets in instances where
discretion is required.”

A number of the commenters, including LIUNA and NABTU, agreed with the
Department’s reasoning in the NPRM that the strict bar has had a depressive effect in particular
on the prevailing wage rates for rural counties that border—and have a level of labor-market
integration with—metropolitan areas. The commenters noted that the Department’s rural county
groupings have combined data from metropolitan-adjacent rural counties with other rural
counties that may be geographically remote and have no connection to any metropolitan area.
UBC, likewise, explained that this practice is counterintuitive given that wage rates are higher in
metropolitan-adjacent counties than in remote rural counties because projects in the
metropolitan-adjacent counties have to compete for the same workers as projects in the

neighboring metropolitan areas. The UA asserted that eliminating the strict bar in § 1.7(b) should

140 See, e.g., Haya El Nasser, “More Than Half of U.S. Population in 4.6 Percent of Counties,”
Census.gov: Big and Small America (Oct. 24, 2017),
https://www.census.gov/library/stories/2017/10/big-and-small-counties. html.

141 SMART and SMACNA cited an Issue Brief prepared for the Rural Policy Research Institute
Health Panel that compared OMB and Census bureau statistical area designations and noted that
30 million “Census Bureau-defined rural people live in OMB-defined metropolitan areas, and 20
million urban people live in nonmetropolitan areas.” Andrew F. Coburn, et al., “Choosing Rural
Definitions: Implications for Health Policy,” Rural Pol’y Rsch. Inst. 3 (Mar. 2007).
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increase the accuracy of wage determinations for these types of metropolitan-adjacent counties
by better reflecting actual labor markets and commuting patterns.

Several union commenters, including [UOE, West Central Illinois Building and
Construction Trades Council, and others, agreed with the Department that the current binary
approach to categorizing counties does not account for “realities of the construction industry, in
which workers tend to commute longer distances than other professionals.” These commenters
explained that this fact is in part related to the “cyclical nature of construction employment.”
When one project ends, they explained, workers are forced to follow the next project that will
provide gainful employment, even if it means traveling to surrounding communities.

A number of commenters, including industry associations such as ABC, NAHB, and IEC,
opposed the Department’s proposal to eliminate the strict bar. These commenters asserted that
adoption of higher average wages reflected in metropolitan county data will likely result in
inflated wages in nearby rural counties that do not reflect local area prevailing wage rates.
Numerous individual commenters, as part of an organized campaign, stated that the elimination
of the bar, in combination with other aspects of the Department’s proposed rule, was likely to
“further distort the accuracy” of WHD wage determinations. ABC issued a survey to its
members and stated that only 14.4 percent of respondents agreed that “aggregating metropolitan
and rural wage data” would “increase the accuracy” of wage determinations. IEC and the group
of U.S. Senators stated that construction unions tend to be more heavily concentrated in
metropolitan areas than in rural areas, so the proposal would lead to higher union rates being
applied to rural areas that may not have a high union density. Several commenters opposing the

proposal, including ABC and the group of U.S. Senators, said that the importation of

204



metropolitan wages that may be higher than wages actually paid in a rural county would be
inconsistent with the purpose and congressional intent underlying the DBRA.

Commenters opposing the proposal also stated that increased prevailing wage rates in
rural counties would have negative effects. NAHB stated that increased wage rates would
decrease production of affordable housing. IEC stated that “by equating rates between
metropolitan and rural areas, the rule would disincentivize workers from taking on higher-paying
jobs in metropolitan areas, which have numerous additional out-of-pocket expenses for such
workers, including but not limited to commuting, parking, subsistence, and other related costs.”
IEC further stated this would create a shortage of workers being willing to incur these expenses
for work in metropolitan areas, thus driving up costs of metropolitan projects even further to
attract workers. IEC also stated that using a metropolitan county’s wage rate for a rural county
would inflate rural wage rates above what the local economy can support and would “undermine
existing methods of incentivizing rural construction, such as subsistence pay to offset food and
lodging.” The comment from the Senators argued that the proposal would “upset the local wage
structure” and result in small local contractors being “excluded from bidding on Federal
projects.”

Commenters opposing the Department’s proposal also criticized the Department’s
reasoning in the NPRM for proposing the change. NAHB argued that the Department’s
explanation—that construction workers travel long distances for work and that nearby counties
with different designations may be competing for the same supply of workers—is one that
“contradicts” the system of MSAs set up by OMB. NAHB noted that OMB already analyzes
commuting data in order to capture local labor markets when it designates MSAs, and that these

areas are treated as “authoritative” and used by a variety of government agencies for important
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programs. They argue that these labor market definitions should not be ignored or contradicted
without substantial evidence.

NAHB also stated that the two academic studies on construction-worker commuting time
that the Department referenced were not persuasive because they were based on evidence from
one city in California, did not show that construction commutes were substantially longer than
the next longest commutes, and that any lengthier commute times could be explained by the need
for workers to travel to different construction sites rather than to a single central office, and
therefore do not necessarily mean commute times extend outside of metropolitan areas. NAHB
also noted one of the two papers stated that construction workers travel long distances to projects
in search of higher wages, and this, NAHB stated, did not support the idea that workers in
metropolitan counties would travel to nearby rural counties for work.

The comment from the group of U.S. Senators criticized the proposal as allowing for
rural wage determinations to be governed by “locality-distinct metropolitan wages” from
metropolitan areas that may be “lacking both commonality and contiguousness with the rural
locality.” The comment also argued that the process of geographic expansion at all—even the
current process allowing the use of MSAs at the group level—inflates prevailing wages
compared to the “actual prevailing wage BLS calculated.” ABC argued that “combining data
from rural and metropolitan counties cannot improve accuracy so long as the underlying wage
data comes from a self-selected, statistically unrepresentative sample.”

Various commenters supporting and opposing the proposal disagreed about the extent to
which the Department’s historical practice supports the proposal. On one hand, the comment
from the group of U.S. Senators argued that the Department mischaracterized in the NPRM that

the bar on combining data has existed only since the 1982 rulemaking. They noted that, as early
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as 1977, the Secretary’s Operations Manual for the Issuance of the Wage Determinations Under
the DBRA instructed that “[g]enerally, a metropolitan county should not be used to obtain data
for a rural county (or visa [sic] versa).” Donovan, 712 F.2d at 618.'%? They cited the Carter
Administration regulations that were suspended before enactment in 1981 as seeking to
“formalize such a prohibition,” and they cited a WAB decision from 1977 for the proposition
that the WAB had warned against importing rates from non-contiguous counties.

On the other hand, a number of commenters supporting the proposal agreed with the
Department that eliminating the strict bar was consistent with the legislative history of the DBA
and the Department’s historical practice from the enactment of the Act until the 1981-1982
rulemaking. NABTU stated that the legislative history “supports the proposition that [the
Department] should first consider neighboring communities” when there is not sufficient wage
data in a non-metropolitan area. The Iron Workers noted in particular the exchange in the 1932
hearings regarding amending the DBA where Congressman William Connery, the manager of
the bill, used the example of the construction of the Hoover Dam (then referred to as the Boulder
Dam) near the Arizona-Nevada line. See 75 Cong. Rec. at 12366, 12377 (1932) (remarks of Rep.
Connery). Rep. Connery had explained how at the time there may have been a need to go 500
miles to find a city large enough to provide a sufficient amount of wage data to determine what
prevailing wage rates should be for the project. As the Iron Workers explained, Rep. Connery’s
statement supports the conclusion that Congress intended to give the Secretary discretion to
determine the necessary scope of geographic aggregation where there was insufficient wage

data—to aggregate from a geographic scope that is “large enough to include wage data from a

142 In their comment, the U.S. Senators left out the word “generally” from their recitation of the
language from the Manual. See Donovan, 712 F.2d at 618.
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sufficient number of similar projects.” SMART and SMACNA noted that the Department then,
until the 1981-1982 rulemaking, consistently relied on data from more populous areas in
deriving prevailing rates for thinly-populated areas in appropriate circumstances. 43

Commenters supporting and opposing the proposal also disagreed about whether the D.C.
Circuit’s decision in Donovan supports the proposal. The Donovan decision considered the
reasons that the Department had provided in its 1981-1982 rulemaking for enacting the strict bar
on cross-consideration and ultimately upheld the Department’s rule as a permissible exercise of
its discretion. 712 F.2d at 618. The comment by the group of U.S. Senators argued that the
Department’s reasons for enacting the bar in the 1981-1982 rulemaking had been “compelling,”
and that the D.C. Circuit had validated those reasons by stating that they “make sense.” The
Senators asserted that the Department’s reasoning now is similar to the reasoning of the unions
and others who opposed the 1981-1982 rulemaking, and that these arguments were “dismissed”
by the D.C. Circuit. ABC stated that the Department’s justifications now are inadequate in light
of the Donovan decision.

The Iron Workers, on the other hand, emphasized that the D.C. Circuit’s decision about
the metropolitan-rural bar in Donovan was based on a deferential standard of review. The import
of the decision, according to the Iron Workers, is that the Department is not bound by prior
practice and can adopt new rules regarding geographic aggregation as long as they are consistent

with the purposes of the DBA and not arbitrary. The Iron Workers and SMART and SMACNA

143 For the Oahe Reservoir constructed in rural South Dakota in 1954, the Solicitor of Labor
explained that “[t]he labor force for the project obviously had to be drawn from the entire state
and beyond,” since there were “no projects of a character similar in the civil subdivisions
involved.” Charles Donahue, “The Davis-Bacon Act and the Walsh-Healey Public Contracts
Act: A Comparison of Coverage and Minimum Wage Provisions,” 29 Law & Contemp. Probs.
488, 510 (1964).
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also noted that the development of the program after the 1981-1982 rulemaking (and the
Donovan decision) supports revisiting the strict bar. The 2011 GAO Report analyzed a group of
surveys and found that in those surveys, the Department received increasingly insufficient
current wage data at the county and surrounding-counties levels, which caused the Department to
rely more heavily on super-group and statewide data to calculate prevailing wage rates. See
supra note 10, at 21. This circumstance, the commenters argued, showed that the Department
was too often relying on far-away county data when the better alternative would be adding
neighboring counties to the surrounding-counties group level and thus relying on data from
within local construction labor markets.
(2) Department’s decision regarding metropolitan and rural wage data

The Department generally agrees with the commenters supporting the proposal. Given
the wide variation in counties and construction labor markets, the current bar on cross-
consideration of the binary categories of “metropolitan” and “rural” county data unnecessarily
limits the Department’s geographic aggregation methodology. Accordingly, the Department has
decided to revert to the prior approach, pre-dating the 1981-1982 rulemaking, under which the
regulations do not strictly bar the Administrator from using data from metropolitan counties to
help set prevailing wage rates in other counties in appropriate circumstances. In doing so, the
Department will be able to better distinguish between metropolitan-adjacent counties that are
part of a larger metropolitan construction market and those rural counties that are not
economically integrated with any nearby metropolitan areas, will be able to set more wage
determinations at smaller levels of geographic aggregation, and will be able to include more

classifications in wage determinations overall.
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Some of the criticism of the Department’s proposal may reflect underlying
misunderstandings. The geographic aggregation provisions of § 1.7 apply only when there is not
sufficient current wage data in a county to determine a prevailing wage for a particular
classification for that county. This can happen for a variety of reasons. As one commenter, a
Professor of Economics from the University of Utah, stated, there may be insufficient wage data
in some counties because they are simply “too small to provide adequate numbers of survey
responses,” which is not uncommon given that there are counties in the United States with
populations as low as 64 people. As this commenter noted, this challenge can also be common
regardless of county size for specialized subclassifications on complex heavy construction
projects (such as dams) because these types of projects “are often non-repeating, vast and unique
in their design so that obtaining sufficient comparable wage data in one county is challenging.”
Only where there is not sufficient current wage data for a particular classification in a particular
county will WHD expand its geographic scope of consideration to consider data from other
counties. '*4

The corollary of this structure is that the geographic aggregation provisions do not apply
when there is already sufficient wage data for a classification at the county level in a WHD
survey. It may be helpful to consider the example of a core metropolitan county, County A, and
an outlier county, County B, that shares a border with County A. If the Department’s wage
survey produces sufficient current wage data for a certain classification in County A and
separately produces sufficient current wage data for that classification in County B, then the

Department’s proposal would not result in any combination of data for the two counties. The

144 In addition, as the Department noted in the NPRM, if more interested parties participate in the
wage survey, then there will be fewer counties without sufficient wage data for which the § 1.7
expansion process becomes relevant.
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proposal would only potentially apply if the wage survey did not produce sufficient current wage
data for a classification in County A or County B. In that circumstance, the Department would
need to consider how to set the prevailing wage rate for that classification and would look to
wage data from outside of that county for that purpose.

The Department disagrees with ABC that the proposal to eliminate the strict bar on cross-
consideration is a “dramatic change” from the 1981-1982 rulemaking. While eliminating the
strict bar, the final rule does not require fundamental changes to the general underlying
procedure for geographic aggregation described above. Under the final rule, as under current
practice, the geographic aggregation provisions of § 1.7 apply only when there is not sufficient
current wage data in a county to determine a prevailing wage rate for a particular classification
for that county. See 29 CFR 1.7(b). In these circumstances, as under the current practice, the
Department would first aggregate data from “surrounding counties” to set the prevailing wage
for the county with insufficient data. /d. Further geographic aggregation would occur only if
sufficient data is still not available at the “surrounding counties” group level. In that
circumstance, the Department could aggregate data from other “comparable counties or groups
of counties.” Id. § 1.7(c). Finally, and only if there is no sufficient current wage data for the
classification at this intermediate level, the Department could aggregate statewide data for the
classification to set the prevailing wage rate in that county.

In addition, the elimination of the strict bar does not require WHD to abandon the use of
OMB designations as helpful references in the aggregation process. As noted above, the
Department’s current use of OMB designations to identify appropriate counties for geographic
aggregation has been found to be consistent with the term “surrounding counties” and a

reasonable method of addressing circumstances where there is insufficient wage data for a
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classification in a given county. The final rule will allow the Department to continue this
practice, although the rule will not require it. It will also allow the Department to consider
additional information on a case-by-case basis to avoid artificially or unreasonably depressing
prevailing wage rates in counties that are adjacent to metropolitan areas but not designated as
part of the MSA by OMB and to enable the calculation of more prevailing wages at the
surrounding-counties group level rather than based on data from larger, more disparate super
group or even statewide areas.

The Department disagrees with NAHB that cross-consideration of data from outside of
the same MSA “contradicts” these OMB designations. As an initial matter, OMB itself notes that
“[c]ounties included in metropolitan and micropolitan statistical areas may contain both urban
and rural territory and population.” 86 FR at 37772. It also disclaims that its standards “produce
an urban-rural classification.” Id. at 37776. OMB requires counties to achieve a relatively high
level of economic integration in order to be included in the same MSA. An outlying county will
only be included in an MSA if 25 percent or more of the workers living in the county work in the
central county or counties of the MSA or 25 percent or more of the employment in the county is
accounted for by workers who reside in the central or county or counties. /d. Given that
construction workers may generally commute longer distances than other workers, it is
reasonable that counties that are economically integrated—but to a somewhat lesser extent than
are MSAs—may still be a part of the same local construction labor market.

One example that would be permissible under the final rule would be for the Department
to take a new approach with counties that OMB designates as micropolitan statistical areas. As

OMB notes, metropolitan and micropolitan statistical areas are “conceptually similar to each
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other, but a micropolitan area features a smaller nucleus.” 86 FR at 37771.'% The Department,
however, has generally considered counties designated as micropolitan to be “rural” and thus not
appropriately included in a metropolitan “surrounding county” grouping even where the
micropolitan county shares a border with an MSA. Under the final rule, the Department could
analyze micropolitan counties on a case-by-case basis to determine how to include them in
surrounding-counties groupings.

Where a micropolitan county is not adjacent to any MSA, and is surrounded by rural
counties with no urban population, the Department could continue (as it generally does under the
existing strict bar) to include such a county within a surrounding-counties grouping of other
adjacent and contiguous “rural” counties. In such circumstances, there would be no combining of
metropolitan and “rural” data at the county or surrounding-counties group level for that county.
However, where a micropolitan county is adjacent to one or more metropolitan counties, the
Department might reasonably consider it to be a part of the same surrounding-counties grouping
as those nearby counties within the MSA for the purpose of geographic aggregation. OMB’s
“combined statistical areas” concept could be useful in such a circumstance. OMB creates
combined statistical areas by appending micropolitan counties to adjacent MSAs where there is a
sufficient “employment interchange” between the two areas. 86 FR at 37777-78. Although the
final rule does not require as much, it would permit the Department to use data from
metropolitan counties to set prevailing wages for micropolitan counties (for which there is not
sufficient current wage data for a classification at the micropolitan county level) that are within

the same combined statistical area.

145 An MSA is “based on Urban Areas of 50,000 or more population,” and a micropolitan
statistical area is “based on Urban Areas of at least 10,000 population but less than 50,000
population.” 86 FR at 37776.
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Given the wide variety of counties and local construction labor markets, the Department
does not believe it is appropriate to set overly simplistic rules that apply rigidly throughout the
country. Rather, depending on resource availability, the Department should be permitted to
analyze data and other evidence on a state-by-state basis to determine appropriate county
groupings. For example, Rice County in Minnesota is a micropolitan county that is adjacent to
the Minneapolis-St. Paul MSA. In the most recent DBA wage determination process, the
Department considered Rice County to be rural and therefore did not use any wage data from
Minneapolis-St. Paul to assist in wage determinations. Because it satisfies the threshold for
employment integration, however, OMB considers Rice County to be part of the Minneapolis-St.
Paul Combined Statistical Area.!*¢ Likewise, Rice is also within the same union jurisdiction for
various construction crafts as the metropolitan counties in the adjacent MSA. In a future survey,
if there are classifications in Rice County for which there is not sufficient current wage data, it
would be reasonable under these circumstances for the Department to expand to a surrounding-
counties grouping that includes the other counties within the same Minneapolis-St. Paul
Combined Statistical Area.

The Department has considered and disagrees with NAHB’s criticism of the two
academic papers that the Department used to illustrate that construction labor markets can be
geographically larger than the average occupation’s labor market. NAHB stated that the papers
were not persuasive, but it did not cite to any studies or other data that contradicted them. NAHB
first stated these papers were unconvincing because the average commute time they cited for

construction workers—while the highest of all occupational groups—was only 1.6 minutes

146 See U.S. Census Bureau, “Minnesota: 2020 Core Based Statistical Areas and Counties,”
https://www2.census.gov/programs-surveys/metro-micro/reference-maps/2020/state-
maps/27 Minnesota_2020.pdf.

214



higher than the next highest occupational group. By comparing the commute times to the next
highest number, however, NAHB ignored that the average commute times for construction
workers in the study are significantly longer than many other common occupations. For example,
they are 31 percent higher than sales workers, 44.5 percent higher than education workers, and
nearly 52 percent higher than food service workers. See Sun et al. (Dec. 2020) supra note 135, at
1, 4.

NAHB also stated that any lengthier commute times for construction workers could be
explained by the need for workers to travel to different construction sites rather than to a single
central office, and therefore do not necessarily mean commute times extend outside of
metropolitan areas. The Department agrees that lengthy construction worker commutes may in
part be a result of commuting to project sites instead of a central office.!*” However, the
Department is not persuaded that such a distinction is relevant to whether these longer commutes
cross metropolitan-rural county borders and reflect a larger construction labor market. The two
academic papers, moreover, note a high percentage of particularly long commutes in the study
area: 40 percent of the workers in the study commuted more than 50 miles from home to the
project site, and 12 percent of workers commuted more than 80 miles. See Sun et al. (June 2020),
supra note 136, at 40. It is reasonable to assume that commutes of this length can often extend

across metropolitan-rural county borders. '3

147 As another paper noted, it is reasonable to assume that commute times are higher for
construction workers because commute times will generally be longer for workers (like
construction workers) who have “greater uncertainty about future job location.” Randall Crane
and Daniel G. Chatman, “As Jobs Sprawl, Whither the Commute?,” ACCESS Mag., Fall 2003,
at 14, 17.

148 NAHB also criticized the two papers because they were based only on data from one city in
California. The Department, however, does not find that criticism to be persuasive. The average
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Finally, NAHB also noted that construction workers travel long distances to projects in
search of higher wages, and this, they stated, did not support the idea that workers in
metropolitan counties would travel to nearby rural counties for work. The Department agrees that
as a general matter, construction contractors may need to pay a premium to motivate workers to
commute longer distances. This does not, however, undermine the Department’s reasoning. To
the contrary, it suggests that if a rural county is within commuting distance of a metropolitan
area and the rural county does not itself have sufficient construction workers in a particular
classification, workers from the metropolitan area may need to be paid a premium to be willing
to commute to the job. This is the concept underlying the “zone pay” premiums in CBAs, which
are discussed above in section II1.B.1.ii.(A)(4).'%

The Department has also considered the comments from opponents of the proposal that
the elimination of the strict bar will likely result in “inflated” wages in the rural counties in
which metropolitan data is newly used. In support of this argument, the comment from the group
of U.S. Senators referenced statements in the 1979 GAO Report and by then-Comptroller
General Staats that criticized the importation of rates from one county to another. Also

supporting this argument, NAHB cited testimony from an NAHB member asserting that it had

commute times discussed in the papers were not local numbers, but were numbers derived from
the nationwide U.S. Census data in the 2014 American Community Survey. See Sun et al. (Dec.
2020) supra note 135 (citing Dan Kopf, “Which Professions Have the Longest Commutes?,”
Priceonomics (Feb. 23, 2016), https://priceonomics.com/which-professions-have-the-longest-
commutes/). While the commute mileage numbers were from a single California city, the
Department’s proposal is to increase the Administrator’s flexibility to treat different construction
labor markets differently. Thus, the potential that data from other cities in the country could
show different commuting patterns for construction workers does not undermine the rationale for
the proposal.

149 A comment from The Pacific Companies, an affordable housing developer and owner of
affordable housing, provided another example of this phenomenon. The comment noted that it
prefers to use modular construction to reduce the need for labor and offset labor costs in rural
areas “where labor is more scarce and costs can be higher.”
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constructed two projects—one in the Philadelphia metropolitan area and the other “outside of the
Philadelphia area” that was “described as a more complex project”—and that the labor costs and
cost-per-unit had been higher on the metropolitan project. NAHB, in addition, pointed to
litigation over certain DBA rates in Nevada, where geographic aggregation led to the adoption of
Las Vegas metropolitan rates in a smaller metropolitan area in Northern Nevada that included
Reno.

The Department does not find the reference to the 1979 GAO Report to be persuasive.
The GAO Report was criticizing the importation of rates from other counties “even though an
adequate basis generally existed for issuing prevailing rates based on the labor force and
construction data in the locality.” 1979 GAO Report, at 50. Later, the GAO referenced a project
where it stated that the Department had not even attempted to survey a rural county and instead
adopted a wage rate from a metropolitan county that did not even share a border with the rural
county. Id. at 174.'>° This is not what the Department proposed in the NPRM. Rather, the
proposal would not change the fundamental threshold for geographic expansion in the regulation
at § 1.7(b), which only expands the scope when the Department has surveyed a county and the
survey has not resulted in sufficient current wage data to make a wage determination.

The Senators also cite language in the GAO Report stating that “the use of wage rates

from another area is not in accord with the act’s intent[.]” 1979 GAO Report, at 50. The

150 Similarly, the U.S. Senators cited to the WAB decision in Texas Paving & Utilities Rates,
WAB No. 77-19, 1977 WL 24839 (Dec. 30, 1977), to support the argument that importing wage
rates could violate the plain language of the DBRA by “establishing new wage rates rather than
reflecting local wages.” In the Texas Paving decision, however, the Administrator had not
surveyed the area at issue and set rates notwithstanding the lack of a survey. This would not be
an issue under the proposed scope-of-consideration rule, as the Department’s current
methodology requires the use of surveys, and geographic aggregation only occurs if a survey has
resulted in insufficient current wage data in the county at issue.
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Department interprets this statement as referencing the practices that the GAO was criticizing—
of using rates from another area without even attempting to survey the county at issue—and not a
broader statement that the use of wage rates from another area is never permitted. However, to
the extent that the GAO Report intended a broader rejection of the practice of geographic
aggregation, that position was subsequently undermined by the D.C. Circuit in the Donovan
decision upholding the geographic aggregation provisions in § 1.7. In Donovan, the D.C. Circuit
concluded from the legislative history of the DBA that the practice of using data from outside the
area where necessary was permissible and consistent with the statute. As the court explained “if a
prevailing wage could not be set in a given county by looking only to projects in that county, it
was essential to the attainment of the general purpose of Congress—the predetermination of
locally prevailing wages—that another mechanism be found.” 712 F.2d at 618.

The Department also does not agree that the proposal will lead to an impermissible
adoption of inaccurate and “inflated” wage rates. The Department agrees that different areas can
have different wage structures; that is the basic concept underlying the Act. However, as the
D.C. Circuit noted, the Department is tasked with finding a way to make wage determinations
even where there is not sufficient current wage data from a given county to make the
determination. Donovan, 712 F.2d at 618. In such circumstances, the Department must consider
a number of factors in determining how to proceed, including consistency with local area
practice, as well as administrative feasibility, publishing as many wage determinations as
possible, and reducing the need for conformances. As the Department noted in the NPRM, there
is no perfect solution for identifying county groupings in the geographic aggregation procedure.
However, on balance, the Department has concluded that the better approach is not to constrain

the agency with strict limits based on an overly simplistic binary categorization of counties.
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The Department agrees that there is a possibility that increased flexibility may lead to
higher prevailing wage rates in certain counties that are adjacent to metropolitan areas. The
Department agrees with the commenters that supported the proposal that the current geographic
aggregation methodology can have a depressive effect on the prevailing wage rates for rural
counties that border—and have a level of labor-market integration with—metropolitan areas.

Conversely, however, increased flexibility in geographic aggregation may in other
circumstances lead to lower prevailing wage rates. Under the current ban, where a survey does
not result in sufficient current wage data for a classification in a metropolitan county, the
Department may need to use a super group of metropolitan counties from different parts of the
state to make a wage determination for that classification. This can result in relying on data from
far away metropolitan areas that may have less in common with the metropolitan county than
neighboring micropolitan counties (that are currently treated as “rural”). Without the ban, the
Department could instead look to the adjacent rural county that is within commuting distance
from the metropolitan county for which there is not sufficient current wage data for the
classification at issue. The result in that instance could be a lower rate in the wage determination,
but one that might better reflect the prevailing wage in the specific local construction labor

market. !

151 The same is true for prevailing wage rates based on CBAs. IEC speculated that the end of the
absolute bar could lead to metropolitan area CBA rates being applied to neighboring rural
counties. However, it is equally as likely that small metropolitan MSAs that have insufficient
data and would be subject to a CBA-based rate at a metropolitan “super group” level under the
existing regulations, will, under the final rule, have the potential to instead reach sufficiency at
the surrounding-counties group level with a combination of metropolitan and rural county data
that may not be CBA-based.
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A similar effect can be anticipated for rural areas that are adjacent to small metropolitan
areas. Under the current approach, if there were insufficient data in a rural metropolitan-adjacent
county, the Department would look to other “rural” areas elsewhere in the state where wage rates
might be driven by rates in micropolitan counties with markedly higher rates. For example, in a
recent survey of Utah, WHD determined that the combined prevailing wage and fringe benefit
rate in a smaller metropolitan county, Weber County, for a Laborer: Mason Tender / Cement
Concrete was $14.93. In neighboring Rich County, a rural county, there was no sufficient current
wage data, and WHD calculated the prevailing wage for the same classification by looking to
other rural counties statewide, resulting in a determination of $19.33. If instead WHD had been
able to combine the metropolitan data from neighboring Weber County with the rural Rich
County, the prevailing wage in Rich County would be lower than it has been calculated under the
existing strict bar on cross-consideration of “metropolitan” and “rural” data.

This same phenomenon can occur even when the metropolitan area is not a particularly
small one. For example, in a recent survey of Tennessee, WHD determined that the prevailing
wage for an Electrician in a number of counties within the MSA of Nashville-Davidson-
Murfreesboro was $22.53. In neighboring Lawrence County, a micropolitan county that is part of
the larger combined statistical area, but still considered to be a “rural” county under the current
rules, there was not sufficient wage data to make a wage determination for the Electrician
classification. WHD thus calculated the prevailing wage for Electricians in Lawrence County by
looking to other “rural” counties at a super-group level, resulting in a determination of $26.25. If
instead WHD had been able to combine the “metropolitan” data from the neighboring MSA with

micropolitan Lawrence County, the prevailing wage in Lawrence would have been lower.
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Overall, while it is reasonable to expect that ending the strict bar on cross-consideration
may in some counties lead to increases in the published prevailing wage rates, the Department
does not agree that such increases would be unwarranted or inaccurate, or that they would have
significant negative effects that outweigh their benefits. In addressing these questions, the
Department has considered the arguments that were made during the 1981-1982 rulemaking and
subsequent litigation, as well as the comments received on the current proposal. Many of these
arguments are similar, and many mirror the arguments that the same commenters made regarding
the proposed reversion to the 30-percent rule, such as NAHB’s statement that increased wage
rates would decrease production of affordable housing, and IEC’s statement that using a
metropolitan county’s wage rate for a rural county would inflate rural wage rates “above what
the local economy can support.”'*? The Department does not find these arguments to be
persuasive for the same reason that they are not persuasive with regard to the 30-percent rule.
See section I11.B.1.1i.

The comments identifying potential negative effects on rural contractors also do not
provide persuasive reasons to reject the proposal. The Department does not agree with the
comment from the Senators that eliminating the strict bar would result in small local contractors
being “excluded from bidding on Federal projects.” In support of this argument, the Senators
cited the 1979 GAO Report in which the GAO speculated that for certain contracts in rural
counties, the lack of local contractors could be attributed to these contractors declining to bid on

contracts with higher “metropolitan” prevailing wage rates because they did not want to “disrupt

152 Similarly, the comment from the group of U.S. Senators stated that wages would be inflated if
they were compared to “actual prevailing wage[s] BLS calculated,” and ABC argued that the
proposal regarding metropolitan and rural data cannot improve accuracy so long as the
Department continues to use its current voluntary survey process.
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their wage structures.” 1979 GAO Report, at 73—74. In addition, the Department’s 1981-1982
NPRM noted a comment from the National Utility Contractors Association that “in the past” the
“importation” of metropolitan rates into rural areas had “disrupted labor relations in rural areas,
because employees who received high wages on a Davis-Bacon project were unwilling to return
to their usual pay scales after the project was completed.” 47 FR at 23647.

The Department is not persuaded by the concerns about “labor disruption” for several
reasons. As an initial matter, the comment assumes a significant discrepancy between the wage
that construction workers are paid in a rural county and the prevailing wage that the Department
would set through the geographic aggregation process. Among the counties that the Department
has identified as potentially affected by this rule change are metropolitan-adjacent counties—
within commuting distance of the metropolitan core—in which the Department does not have
sufficient current wage data from the county to make a determination. In many or most such
circumstances, it will be reasonable to assume that the wage rate from a neighboring county is
not significantly different and therefore that there is no reason to assume labor disruption from
setting the same prevailing wage rate. Moreover, where non-metropolitan counties are next to
metropolitan areas, the workers in these counties generally already live within commuting range
of earning the metropolitan rates that could potentially be designated as prevailing. Thus, it does
not follow that the potential for additional projects—all within the same commuting range—to
be governed by these rates would result in a disruption of labor relations. >3

It also does not follow that the requirement to pay certain higher base rates would, as the

IEC asserts, “undermine existing methods of incentivizing rural construction, such as subsistence

153 The Department notes that IEC, while generally disagreeing with the Department’s proposal,
agreed that the labor disruption argument is not at issue where the cross-consideration of rates is
occurring within the same commuting area.
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pay to offset food and lodging.” Prevailing wage rates do not operate as a maximum rate that can
be paid; if contractors provide additional pay to cover food and lodging so as to ensure that
metropolitan-based workers are willing to commute to a rural job, then they are permitted to
provide such additional incentives above and beyond the prevailing wage rate.

Finally, even if using wage rates from a metropolitan county to set the prevailing wage
rate in an adjacent rural area were to result in a higher prevailing wage rate than under the
current policy, such a result would not “exclude” any bidders. As noted above in response to the
Senators’ comments on the 30-percent rule proposal, a higher required prevailing wage rate does
not exclude bidders because all bidders are equally required to pay the same wage rate. See
section II1.B.1.ii.A. The potential that some contractors might choose not to bid on covered
contracts is also not a persuasive reason to abandon the proposal. In any type of county, not just
rural counties, it may be possible that contractors that derive competitive advantage only by
paying the lowest wages might be disincentivized from bidding on contracts covered by
prevailing wage requirements. Studies have shown, however, that this potential may be generally
offset by the incentive that prevailing wage requirements provide for higher-skilled contractors
to bid where they might not otherwise. See section V.F.1.!5* This conclusion is also supported by
commenters on the current proposal. Many comments from contractor associations supporting
the current proposal stated that appropriate enforcement of prevailing wage requirements

provides more contractors with the ability to pay their workers fairly and bid on contracts on the

154 In 1979, when the GAO sought the Department’s comment on its preliminary findings, the
Department criticized GAO’s conclusion that the Department was implementing the Act in a
way that harmed local contractors in rural counties. See 1979 GAO Report, at 224-225
(appending letter from the Department). The Department stated that the GAO has based its
conclusions on a statistically insignificant sample of projects and on mistaken understandings
about the specific projects.
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basis of skill and quality instead of on which contractor will pay the lowest wage rates.
Accordingly, the Department is not convinced that the elimination of the strict bar will have net
negative effects on local rural contractors or rural construction workers generally.

Although commenters did not expressly assert as much, the Department also considered
whether the concerns about “disruption” of rural wage structures (and other comments regarding
the scope-of-consideration regulation at § 1.7) amounted to assertions of reliance interests in the
current regulations that would weigh against adopting the changes in the final rule. Contractors
have not asserted, and the Department does not believe, that the rural wage rates or practices that
the commenters have mentioned have been set in reliance on the Davis-Bacon wage
determination methodology. However, to the extent they have been, and required prevailing
wage rates may rise as a result of the rulemaking, the barriers for such contractors to increase
wage rates when working on DBRA-covered projects are not unreasonably high, given that any
new wage rates will apply only to new contracts—with limited exceptions reflected in
§ 1.6(c)(2)(ii1) and discussed in section III.C. (“Applicability Date’’) below—and contractors can
adjust their bids or future negotiations on contract pricing as necessary to accommodate them. In
instances where required wage rates may fall instead of rise, and specifically where they may fall
from a CBA rate, the potential for disruption may be greater. In those circumstances, it is
possible that contractors who have agreed to be bound by a CBA may have done so in part
relying on the existence of CBA-based prevailing rates for work on Federal contracts.
Notwithstanding this possibility, the Department has determined that it is preferable to eliminate
the absolute bar on cross-consideration to allow the determination of wage rates to more often

occur based on smaller geographic groupings.
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The Department has also considered that the concern about labor disruption was
discussed by the D.C. Circuit when it upheld the strict bar in 1983. See Donovan, 712 F.2d at
618-19. The Donovan decision noted the Department’s apparent reliance on the labor-disruption
argument in the 1981-1982 rulemaking, and the court then broadly stated that the Department’s
reasoning “makes sense.” Id. at 619. The underlying holding in Donovan, however, was that
situations “where there is insufficient data from a given civil subdivision to determine a
prevailing wage,” represent “interstitial areas” of the statute, regarding which Congress had
granted the Department broad authority to “implement[] the Act in the way necessary to achieve
its purposes.” Id. at 618.

Under these circumstances, a prior holding that a rule was reasonable does not prohibit
the Department from coming to a different conclusion at a later date. See Home Care Ass'n of
Am. v. Weil, 799 F.3d 1084, 1092 (D.C. Cir. 2015) (holding that the Supreme Court’s decision
that prior rule was “reasonable” did not preclude different approach in new rule, where the
matter was interstitial in nature and within the agency’s discretion). Likewise, two opposing
arguments can both “make sense.” Where they do, the Department has to determine what it
believes to be the best course, taking into consideration its expertise and any new factual
circumstances that have arisen after the earlier decision. As various commenters have correctly
observed, the strict bar in the 1981-1982 rulemaking has led to an increasing reliance on data
from super group and statewide levels to calculate prevailing wage rates. See 2011 GAO Report,
at 21. Considering this trend, the Department has concluded that the better option is to allow a
more case-by-case analysis of local construction labor markets—and thus increase the number of

wage determinations that can be made with smaller geographical aggregations of data.
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The Department disagrees with the Senators’ comment that the proposal is not
permissible or reasonable because the D.C. Circuit in Donovan “dismissed” the arguments that
the Department is now making regarding the need to have flexibility in geographic aggregation
because of heterogeneity in commuting patterns. In the 1981-1982 rulemaking, unions had
argued that “importing” rates from nearby metropolitan areas is justified because workers from
metropolitan areas often perform the work in rural areas due to shortages of skilled labor in rural
areas. 47 FR at 23647. The Department had responded, stating that if those commenters were
correct that “large numbers” of workers from metropolitan areas typically work at higher
metropolitan wage rates on projects in rural areas, then “those higher wages would be found and
receive proper weight in surveys of wages paid in such areas.” Id. The D.C. Circuit’s did not
“dismiss” the reasonableness of the unions’ argument or suggest that Department would have
been prohibited from agreeing with the unions. To the contrary, the court acknowledged that “it
might be true” in some cases that looking to far away rural counties “would not reveal the higher
wages that should be paid in the project county.” 712 F.2d at 619. The court held, however that
the unions had not provided a sufficient factual basis to “overturn the Secretary’s informed
exercise of authority.” /d.

In the years since the Donovan decision, the practical experience of making wage
determinations based on the strict bar has highlighted a flaw in the Department’s prior reasoning.
The Department’s hypothetical during the 1981-1982 rulemaking, and the court’s analysis of it,
did not grapple with factual circumstances in which the geographical aggregation rule in fact
applies. In practice, the question of cross-consideration of metropolitan and rural county data
only arises when a wage survey finds that there is not sufficient current wage data in a county to

determine a prevailing wage rate for a particular classification. Only then does the Department
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consider looking to “surrounding counties” for comparable data. The fact that there may not have
been sufficient similar projects in a county during the most recent survey period, as measured by
the wage survey, however, does not reflect on what the wage rates are or would be on such
projects when they do occur. In such a circumstance, the relevant question is not whether “large
numbers” of workers from the metropolitan county have been working in the adjacent county
during the survey period at metropolitan rates sufficient to set the prevailing wage. Rather, the
question is whether the metropolitan-adjacent rural county is sufficiently part of a local
construction labor market that it is reasonable to set the prevailing wage rate closer to the rates in
the nearby metropolitan counties that are also part of that labor market than to a lower (or higher)
rate of a farther-away rural county. As noted, wage rates in a metropolitan-adjacent rural county
may be similar to a nearby metropolitan county not only because metropolitan-county workers
may routinely travel to the adjacent county to work, but also because workers who live in the
rural county can command a similar wage rate to the adjacent metropolitan area because the rural
county is sufficiently economically intertwined with it.

At the time this question reached the D.C. Circuit in Donovan, it was sufficiently abstract
that the court reasonably deferred to the Department’s expertise. However, the imposition of the
strict bar has given rise to many examples where the Department has overlooked indicia of
economic integration solely because a county is not a part of an OMB-designated MSA. As
discussed above, one example is where a micropolitan county is part of a combined statistical
area with a neighboring MSA—thus sharing a certain level of measurable economic
integration—or where there is evidence that a particular contractor community operates regularly
in a geographic area that transcends an MSA’s boundaries. Under such circumstances, there is

sufficient reason to use data from the neighboring MSA to set wage rates where there otherwise
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is not sufficient current wage data in the county. The D.C. Circuit’s decision in Donovan does
not suggest otherwise.

The Department has also considered IEC’s argument that the proposal would incentivize
workers to work on rural projects instead of taking jobs in metropolitan areas, leading to an
increase in the costs of metropolitan projects to attract workers. The Department agrees with the
principle underlying IEC’s comment—that if two projects are in counties that are within
commuting distance, then they will likely be competing for the labor of many of the same
construction workers. This principle explains why the Department believes it can be appropriate
to consider a metropolitan county’s wage rates when there is not sufficient data in a neighboring
rural county instead of relying on a farther away rural county or counties that may have much
more limited connections to any metropolitan labor market.

The Department, however, does not believe that adopting a metropolitan county’s
prevailing wage rates for an adjacent rural county will have the broad effect IEC anticipates so as
to warrant maintaining the strict bar. The first problem with IEC’s argument is that it begins with
the assumption that the “true” prevailing rate in the rural county is significantly different than the
rate in the neighboring metropolitan county, even though the two counties may be within
commuting distance of one another and therefore within the same local construction labor
market. As a related matter, IEC also necessarily must be assuming that most construction
workers in the two-county market live in the rural county and would therefore be willing to
accept a lower rate in order to avoid commuting. While this may be true in some labor markets, it
will not be true in others. If most skilled construction workers reside in populous metropolitan
counties, it may already be necessary for projects in nearby rural counties to pay wages

commensurate with metropolitan rates (or even a premium above metropolitan rates) to attract
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sufficient workers from the metropolitan core, as is exemplified by the structure of many CBA
“zone rates,” discussed in section II1.B.1.i1.(A).(4). Finally, IEC’s hypothetical assumes a finite
number of workers, which ignores the potential that additional significant construction projects
(and any related increase in wage rates) may attract new workers to a labor market. In sum, there
is significant variation in construction labor markets, and this variation suggests that the
Department should have the flexibility to create county groupings through which it can attempt
to account for these differences.

The D.C. Circuit’s decision in Donovan is helpful for addressing the question that the
Senators raised regarding whether the proposal to relax the strict bar is consistent with the
legislative history of the Act and with the Department’s historical practice prior to the 1981—
1982 rulemaking. In Donovan, the district court had struck down the strict bar, as the D.C.
Circuit explained, “almost exclusively on what it saw as a longstanding and consistent
administrative practice contrary to the proposed regulations.” 712 F.2d at 619 (citing the two
district court decisions below). The D.C. Circuit noted that the Department’s administrative
practice had not been “quite as consistent” as the district court had stated. /d. (citing the 1977
Manual of Operations and the Carter Administration rule). Nonetheless, the D.C. Circuit opinion
did not turn on this question. Rather, it stated that “[m]ore fundamentally” it was reversing the
district court and upholding the strict bar because “prior administrative practice carries much less
weight when reviewing an action taken in the area of discretion,” such as the interstitial question
of how to make wage determinations in counties that do not have sufficient current wage data.
1d.

In any case, the current proposal to relax the strict bar is consistent with the Department’s

prior practice before the 1981-1982 rulemaking. In that rulemaking, the Department
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acknowledged that the strict bar was a departure from the prior status quo, stating that the
Department had determined “that its past practice of allowing the use of wage data from
metropolitan areas in situations where sufficient data does not exist within the area of a rural
project is inappropriate.” 47 FR at 23647. As both the D.C. Circuit and the Senators noted,
although there was no strict bar on cross-consideration from 1935 until the 1981-1982
rulemaking, the Department’s procedures were not necessarily uniform over that time period. In
the late 1970s, while no strict bar existed in the regulations, the Department’s Manual of
Operations document provided that “generally” it would not mix such data. See 712 F.2d at 619
(citing the 1977 Manual of Operations). This description, however, would be a fair description of
the expected effects of the Department’s current proposal.

There are two reasons why, as a practical matter, the Department will “generally” not
combine metropolitan and rural data under the current proposal. First, aside from the exceptions
of multi-county projects and highway projects described above, no cross-consideration will occur
for any county (rural or metropolitan) for which a survey results in sufficient current wage data
to make a wage determination. Second, even when there is no sufficient current wage data in a
rural county, the Department will generally not need to combine the available rural wage data
with metropolitan data as part of the surrounding-counties grouping. For rural counties
surrounded by other rural counties, the Department will usually look only to these neighboring
rural counties as part of the surrounding-counties grouping. The only cross-consideration at the
surrounding-counties grouping will generally be where a “rural county” shares a border with a
metropolitan county and reasonably can be considered to be part of the local construction labor

market.
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While the Department’s proposal may not be exactly the same as prior administrative
practice, Donovan instructs that the Department is not bound to apply geographic aggregation
only in the same way as it has before as long as the Department has a reasonable basis for a new
proposal that is consistent with the purposes of the Act. The Department believes that it is more
consistent with the purpose of the Act to maintain sufficient flexibility in the wage determination
process so as to adequately consider the heterogeneity of “rural counties” and avoid
unnecessarily depressing (or increasing) prevailing wage rates in metropolitan-adjacent counties
by referring to faraway rural counties before considering whether neighboring metropolitan
county rates might reasonably be considered to prevail under the circumstances. It is also more
consistent with the Act to seek to make prevailing wage determinations at smaller levels of
geographic aggregation in order to better track local area practices.

(3) Defining “Surrounding Counties”

A number of commenters responded to the Department’s request for comment regarding
whether there was a need for additional definition within the regulatory text of the first level of
geographic aggregation, which is currently referred to in the regulations as “surrounding
counties.” 29 CFR 1.7(b). Of the three options that the Department presented in the NPRM,
commenters favored either Option 1 (to leave the description the same) or Option 3 (to include in
the regulatory text a definition of “surrounding counties” as a “contiguous local construction

labor market”).!?

155 No commenters favored the second option, which would have relied only on counties sharing
a border with the county in need. As noted, that option would have made predetermined
groupings virtually impossible—even groupings based solely on OMB’s statistical area
designations as under current procedures. The Department is not adopting the second option for
that reason. In the NPRM, the Department also stated that it was considering one more option of
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The III-FFC supported defining “surrounding counties” as contiguous construction labor
markets because it would give the Department the flexibility to use OMB designations, but also
allow the use of additional evidence on a case-by-case basis to determine if OMB designations
are too narrow for a given construction market. III-FFC also supported this option because,
unlike the second option the Department had proposed, it would allow the Department to make
predetermined county groupings or make determinations on a case-by-case basis. The NCDCL
noted that the California State prevailing wage rules contain a similar definition, instructing the
consideration of rates “in the nearest labor market area.” Cal. Lab. Code section 1773.9(b)(1).
NCDCL commented that a county grouping methodology based on the nearest labor market area
is the best way to effectuate the purpose of the DBRA by “ensur[ing] that prevailing wage rates
actually reflect the wages paid to workers in the labor market they work in.” The FTBA
supported this definition as the best for reflecting the most relevant wage and benefits data “in
areas in which the labor pool is not limited to a single county.”

Commenters opposed to the Department’s proposal stated that none of the
Department’s proposed options adequately explained what other approaches it would be
using (instead of relying on OMB “metropolitan” designations) to expand geographic
aggregation when necessary. AGC stated generally that “metro and rural data should not be
mixed”; it clarified, however, that it may be appropriate to combine county data when

counties “are economically related and part of the same sphere of influence.” AGC also

more explicitly tailoring the ban on combining metropolitan and rural data so that it applies only
at the “surrounding counties” level, but not at the statewide level or an intermediate level. The
Department received no comments regarding this option. While limiting the ban to “surrounding
counties” but allowing cross-consideration at higher levels would be more beneficial than the
current regulations, it would not allow the Department the flexibility of identifying metropolitan-
adjacent rural counties that can reasonably be added to metropolitan surrounding-counties
groupings. Accordingly, the final rule does not adopt that option.
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asserted that the Department should “retain flexibility in this matter instead of
prescriptiveness” because “[e]very state, county, city and especially construction market is
unique.” With regard to the Department’s specific proposals, AGC requested that the
Department set specific definitions and limitations to how it would identify a “contiguous
local construction labor market” and recommended the Department instead use “defined
market approaches.”

The Department has elected to retain the reference to “surrounding counties” without
further definition in the regulatory text, given that the term already has accrued meaning through
litigation in the ARB. See Chesapeake Housing, ARB No. 12-010, 2013 WL 5872049. As noted,
a surrounding-counties grouping generally should be a contiguous group of counties that
approximate a local labor market, either through the adoption of OMB designations or on the
basis of some other appropriate evidence of economic relationship between the included
counties. The Department agrees with AGC that construction markets can be unique, and it
makes sense to retain flexibility and avoid prescriptiveness.'*® Accordingly, while the
Department has identified certain potentially appropriate types of surrounding-counties
groupings (for example, following the lines of OMB “combined statistical areas”), there may be
other methodologies to identify whether counties are reasonably within the same local
construction labor market and thus can be appropriately grouped together as “surrounding

counties.” For example, as the Department noted in the NPRM, the Department could rely on

156 AGC did not explain what it meant by its suggestion to use “defined market” approaches. The
Department interprets AGC comment as opposing the second option posed in the NPRM (of
using only neighboring counties to the county with insufficient data), because such a policy
would not allow the use of predetermined county groups that are the same for all of the counties
in the group. The Department agrees that the second option would have been administratively
infeasible and has not adopted it for that reason.
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county groupings in use by State governments for state prevailing wage laws, as long as they are
contiguous county groupings that reasonably can be characterized as “surrounding counties.”
Notwithstanding this flexibility, it will generally not be appropriate to include noncontiguous
counties within a surrounding-counties grouping; all of the counties within a first-level grouping
should border at least one other county in the grouping.

Having considered the comments received regarding the proposal to eliminate the strict
bar and to retain the surrounding-counties grouping, the Department has decided to adopt the
language of § 1.7(a) and (b) as proposed in the NPRM.

(B)  Other proposed changes to § 1.7

The Department proposed several other changes to § 1.7. These included non-substantive
changes to the wording of each paragraph in § 1.7 to clarify that the threshold for expansion in
each one is insufficient “current wage data.” The Department also sought comment on whether
the existing definition of “current wage data” should be retained or amended to narrow or expand
its scope. The existing regulation now defines “current wage data” in § 1.7(a) as “data on wages
paid on current projects or, where necessary, projects under construction no more than 1 year
prior to the beginning of the survey or the request for a wage determination, as appropriate.” The
Department did not receive any comments regarding the definition or these non-substantive
changes, and the final rule has accordingly adopted the non-substantive changes as proposed and
does not modify the definition of “current wage data.”

The Department also proposed amendments to § 1.7(c) to better describe the process for
expanding from the surrounding-counties level to consider data from an intermediary level (such
as the current super-group level) before relying on statewide data. In the proposed regulatory

text, the Department described this second level of county groupings as “comparable counties or
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groups of counties in the State.” The Department stated that this proposed “comparable counties”
language in § 1.7(c) would allow the Department to continue to use the procedure described in
Chesapeake Housing of combining various surrounding-counties groups (such as MSAs) or
various non-contiguous groups of rural counties to create super groups. The proposal also
included reference in § 1.7(c) to the use of statewide data, but only “if necessary.”

The Department received only a few substantive comments regarding the proposal for
clarifying the use of intermediate and statewide county groupings in § 1.7(c). The labor
organization REBOUND requested additional information about how intermediate groupings
would be selected and expressed concern that the analysis for determining comparable counties
could involve statistical analyses that could be the subject of political manipulation. NAHB
expressed concern about eliminating the bar on cross-consideration of rural and urban data at the
super group and statewide level. They stated that the proposal did not provide sufficient clarity
about whether at each level it would adopt a single rate that combines both metropolitan and
rural data. The comment from the group of U.S. Senators disagreed with the Department’s
reasoning that the purposes of the Act are better served by using combined statewide data to
determine the prevailing wage, when the alternative could be to fail to publish a wage rate at all.
Conversely, NCSHA supported the proposal, stating that it is important in particular in rural
areas to ensure that as much data as possible can be considered so that there are more
classifications published on wage determinations.

The Department intended the proposed changes to § 1.7(c) to be clarifying as opposed to
substantive. The current regulation does not specifically mention the intermediate super-group
county grouping. Rather, as the ARB stated in the Chesapeake Housing case, the existing

regulations “implicitly” permit their use. ARB No. 12-010, 2013 WL 5872049, at *1. In the
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Chesapeake Housing case, the ARB explained that WHD’s practice was to create “super groups”
by using the same OMB designations that are currently used at the surrounding-counties level to
create super groups of either rural or metropolitan counties. /d. at *3. If there were still not
sufficient data, WHD would expand further to a statewide level, still divided along metropolitan
and rural lines, combining data for all rural counties or all metropolitan counties in the state. /d.
While the ARB found that the existing regulations permitted the use of super groups, the
Department believes it is preferable to have regulatory language that expressly notifies parties of
the practice and provides basic guidance regarding how these intermediate groupings will be
identified.

The Department, however, does not agree with REBOUND that further specificity is
needed regarding the composition of intermediate groupings. The Department intends the word
“comparable” in proposed § 1.7(c) to apply both to “counties” and “groups of counties.” Thus, in
order for counties or groups of counties to be grouped together in an intermediate grouping for
the purposes of § 1.7(c), WHD will need to identify county characteristics that are similar
between the grouped-together counties and justify grouping them together as a fallback if there is
not sufficient current wage data at the surrounding-counties group level. As with the
surrounding-counties grouping, it would be consistent with this language to continue to identify
intermediate groupings using OMB designations. Further specificity in the regulatory text is
unwarranted because of the wide variety in size and composition of the states in which wage
determinations are conducted. For some smaller states, as in the Virginia survey at issue in

Chesapeake Housing, the intermediate groupings may effectively be statewide groupings of
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counties that share an OMB designation.'>” For others, there may be a sufficient number of
counties and variation among them to justify the creation of intermediate groupings of counties
that do not encompass all of a certain OMB-designated (or otherwise specified) category of
counties in a state.

The Department anticipates that the intermediate county groupings discussed in § 1.7(c)
will generally be composed of combinations of comparable surrounding-counties groupings.
Thus, if there are several surrounding-counties groupings in a state that are each based on an
MSA-anchored combined statistical area, then it may be appropriate to create intermediate
groupings by grouping together all of the counties that are included within those combined
statistical areas. Likewise, intermediate groupings may be formed out of groups of counties that
are included in multiple surrounding-counties groups that are made up solely of “rural” counties
that are not included in any combined MSA. Depending on the size of the State, number of
counties, and complexity of local construction labor markets, it may also be appropriate to create
multiple levels of intermediate groupings that initially combine only the most similar
surrounding-counties groupings, before making larger intermediate-grouping combinations.

With regard to the final grouping—statewide data—NAHB requested clarification
regarding whether “metropolitan” and “rural” counties will be grouped together statewide before
(or instead of) considering a single rate that combines all counties. The proposal did not require a

particular procedure. Given the flexibility discussed for the intermediate county groupings, the

57 In Chesapeake Housing, WHD had used a “super group” intermediate grouping that consisted
of all metropolitan counties and independent cities in eastern Virginia including those from the
DC MSA, the Richmond MSA, and the Norfolk-Virginia Beach MSA. ARB No. 12-010, 2013
WL 5872049, at *3. The ARB noted that this grouping was in fact the same as it would have
been had the Department used “statewide” data segregated along metropolitan and rural county
lines, because the “super group” included all of the MSAs in the state. /d. at *5-6.
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Department does not believe that there is need to specify that statewide data must be considered
along binary “rural” and “metropolitan” lines before it is ultimately combined as a last fallback
before older data can be used. This is because the highest level of intermediate grouping the
Department can design will effectively be statewide grouping of comparable counties. The
Department would only use fully combined statewide data (combining all counties in a state,
without regard for any designation) if current wage data at the intermediate grouping level is not
sufficient to make a wage determination.'*® The Department agrees with NCSHA that the
proposal (and, specifically, the possibility of using fully combined statewide data) provides a
valuable benefit of making it possible for the Department to publish more classifications on rural
wage determinations in particular.

Having considered the comments regarding the intermediate and statewide county
groupings procedure in § 1.7(c), the Department adopts the language of § 1.7(c) as proposed.

viii.  Section 1.8 Reconsideration by the Administrator

In the NPRM, the Department proposed to revise §§ 1.8 and 5.13 to explicitly provide
procedures for reconsideration by the Administrator of decisions, rulings, or interpretations made
by an authorized representative of the Administrator. Parts 1 and 5 both define the term
“Administrator” to mean the WHD Administrator or an authorized representative of the
Administrator. See 29 CFR 1.2(c), 5.2(b). Accordingly, when parties seek rulings,
interpretations, or decisions from the Administrator regarding the Davis-Bacon labor standards,
it is often the practice of the Department to have such decisions made in the first instance by an

authorized representative. After an authorized representative issues a decision, the party may

158 In addition, the language of § 1.7(c) in the final rule permits, but does not require, the use of
statewide data.
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request reconsideration by the Administrator. The decision typically provides a time frame in
which a party may request reconsideration by the Administrator, often within 30 days.

To provide greater clarity and uniformity, the Department proposed to codify this
practice and clarify how and when a reconsideration may be sought. First, the Department
proposed to amend § 1.8, which concerns reconsideration of wage determinations and related
decisions under part 1. The Department proposed to provide that if a decision for which
reconsideration is sought was made by an authorized representative of the Administrator, the
interested party seeking reconsideration may send such a request to the WHD Administrator. The
Department proposed that requests for reconsideration must be submitted within 30 days from
the date the decision is issued, and that this time period may be extended for good cause at the
Administrator’s discretion upon a request by the interested party. Second, the Department
proposed to amend § 5.13, which concerns rulings and interpretations under parts 1, 3, and 5, to
similarly provide for the Administrator’s reconsideration of rulings and interpretations issued by
an authorized representative. The Department proposed to apply the same procedures for such
reconsideration requests in § 5.13 as apply to reconsideration requests under § 1.8. The
Department also proposed to divide §§ 1.8 and 5.13 into paragraphs for clarity and readability,
and to add email addresses for parties to submit requests for reconsideration and requests for
rulings or interpretations.

The Department received two comments regarding this proposal, one from REBOUND, a
non-profit organization; and another from a former director of REBOUND. These comments did
not oppose the proposed changes, but suggested that the regulations also explicitly provide for a
level of review prior to review by the Administrator, and that such review be conducted by an

individual who was not connected in any way with the original decision. The comments
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indicated that intermediate review often occurs under current practice, but rarely results in
reversal of the original decision because the individuals who perform such review are often
either the same individuals who rendered the original decision or their managers. The comments
agreed that if done properly, intermediate review can resolve cases more promptly without the
need to appeal to the Administrator, but suggested that without a requirement that such review be
independent, it will not accomplish this goal because reviewers will be reluctant to overturn
decisions that they made in the first instance.

After considering the comments above, the Department retains the language as proposed.
The final rule permits an intermediate level of review without requiring it, and, as the
commenters noted, in many instances an intermediate level of review is provided. The language
similarly allows for reconsideration requests to be considered by agency personnel who were or
were not involved in the original decision, as the circumstances warrant. The Department
believes that it is important for the regulations to preserve such administrative flexibility when
handling reconsideration requests so that the Department can properly allocate its resources.
Agency staff are able to consider and help respond to reconsideration requests with objectivity
regardless of whether they played any role in the underlying decision, and resource constraints
make it infeasible to adopt a blanket rule that intermediate review cannot be handled by anyone
who participated in the original decision. Moreover, as the commenters note, intermediate
decisions are appealable to the Administrator. The Department therefore declines to codify
specific procedures or requirements for intermediate-level reconsideration and adopts the change

as proposed.
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ix.  Section 1.10 Severability

The Department proposed to add a new § 1.10, titled “Severability.” The proposed
severability provision explained that each provision is capable of operating independently from
one another, and that if any provision of part 1 is held to be invalid or unenforceable by its terms,
or as applied to any person or circumstance, or stayed pending further agency action, the
Department intended that the remaining provisions remain in effect.

The Department received no comments on this proposal. The final rule therefore adopts
this change as proposed. An expanded discussion of severability is below in section II1.B.5.

X.  References to website for accessing wage determinations

The Department proposed to revise §§ 1.2, 1.5, and 1.6 to reflect, in more general terms,
that wage determinations are maintained online, without a reference to a specific website.

The current regulations reference Wage Determinations OnLine (WDOL), previously
available at Attps://www.wdol.gov, which was established following the enactment of the E-
Government Act of 2002, Pub. L. No. 107-347, 116 Stat. 2899 (2002). WDOL.gov served as the
source for Federal contracting agencies to use when obtaining wage determinations. See 70 FR
50887 (Aug. 26, 2005). WDOL.gov was decommissioned on June 14, 2019, and SAM,
specifically https.://sam.gov/content/wage-determinations, became the authoritative and single
location for obtaining DBA general wage determinations.!'>® The transition of wage
determinations onto SAM was part of the Integrated Award Environment (IAE), a government-

wide initiative administered by GSA to manage and integrate multiple online systems used for

159 «“WDOL.gov Decommissioning Approved by IAE Governance: System Set to Transition to
beta.SAM.gov on June 14, 2019,” GSA Interact (May 21, 2019),
https://interact.gsa.gov/blog/wdolgov-decommissioning-approved-iae-governance-system-set-
transition-betasamgov-june-14-2019.
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awarding and administering Federal financial assistance and contracts.'®® To avoid outdated
website domain references in the regulations should the domain name change in the future, the
Department proposed to use the more general term “Department of Labor-approved website,”
which would refer to any official government website the Department approves for posting wage
determinations.

The Department received a question from Montana Lines Inc. asking how the location of
the Department-approved website would be communicated to contractors. The Department
currently publicizes the online location of wage determinations, SAM, in various resource
materials (fact sheets, frequently asked questions, and WHD’s PWRB) and in multiple prominent
locations on the Department’s website. Promptly following publication of this final rule, WHD
will update the PWRB and other resources to refer to the SAM website. Should there be a change
in domain, the Department would announce such change and make changes to appropriate
materials and websites. The Department believes that such an approach is preferable to codifying
the website location in regulatory text that can become outdated if the location changes.

HarringtonMitova LLC requested that the Department make all DBRA relevant
information, presumably including wage determinations, accessible from a single website. The
Department notes that while this specific proposal is beyond the scope of this rulemaking,
WHD’s website contains extensive, well-organized materials regarding the DBRA, including
information regarding Davis-Bacon wage surveys and compliance principles, and that general
wage determinations are available through a single, government-wide website (specifically
SAM, the official website of the U.S. Government for the Federal award process) for the ease

and convenience of the contracting community. NFIB commented that the website for viewing

160 About This Site, System for Award Management, https://sam.gov/content/about/this-site.
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wage determinations should be “at no cost and without any condition of access such as
registration, a unique identifier, or submission of any information.” NFIB also suggested that
such language be added to § 1.5(a). SAM, the current website, is an improved and streamlined
government-wide website administered by GSA that integrates multiple online systems used for
awarding and administering Federal financial assistance and contracts. Access to search or obtain
wage determinations on this website is free and does not require registration or the submission of
any information other than the details of the wage determination being requested (project
location and/or construction type). The Department intends to maintain these features in the
future and does not believe it is necessary to codify them in the regulations.

The UA commented that the proposal does not substantively alter the practice for
publication of wage determinations and suggested that the Department require the applicable
wage determination(s) for a specific project, as well as any conformances that were granted for
the project, to be published online. Although the Department appreciates this suggestion, it is
beyond the scope of the current rulemaking, which did not address whether to require the online
publication of the specific wage determinations and conformances applicable to each particular
DBRA-covered project. The Department also notes that interested parties such as contracting
agencies and contractors should be able to identify the wage determination that applies to a given
project, as such wage determinations are included in the contract documents, and that 29 CFR
5.5(a)(1)(1) already requires contractors and subcontractors to post wage determinations,
including conformed classifications and wage rates, in a prominent and accessible place at the
site of the work where it can be easily seen by the workers.

The final rule therefore adopts this change as proposed.

243



xi.  Appendices A and B to part 1

The Department proposed to remove Appendices A and B to 29 CFR part 1 and make
conforming technical edits to sections that reference those provisions. Appendix A lists statutes
related to the Davis-Bacon Act that require the payment of wages at rates predetermined by the
Secretary of Labor, and Appendix B lists local offices of the WHD. As the Department explained
in the NPRM, these appendices are no longer current and updated information contained in both
appendices can be found on WHD’s website at https.//www.dol.gov/agencies/whd/. Specifically,
a listing of statutes requiring the payment of wages at rates predetermined by the Secretary of
Labor under the Davis-Bacon Act can be found at
https://www.dol.gov/agencies/whd/government-contracts, and a listing of WHD local offices can
be found at https://www.dol.gov/agencies/whd/contact/local-offices.

The Department received one comment in response to this proposal. The UA supported
the Department’s approach, stating that outdated information presents problems, such as
suggesting a narrower scope of Davis-Bacon coverage (Appendix A), or directing potential
complainants to incorrect resources (Appendix B). The Department agrees and adopts this
change as proposed.

xii.  Frequently conformed rates

The Department proposed to revise §§ 1.3 and 5.5 to provide that, where WHD has
received insufficient data through its wage survey process to publish a prevailing wage for a
classification for which conformance requests are regularly submitted, WHD nonetheless may
list the classification and wage and fringe benefit rates for the classification on the wage
determination, provided that the three basic criteria for conformance of a classification and wage

and fringe benefit rate have been satisfied: (1) the work performed by the classification is not
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performed by a classification in the wage determination; (2) the classification is used in the area
by the construction industry; and (3) the wage rate for the classification bears a reasonable
relationship to the wage rates contained in the wage determination. The Department specifically
proposed that the wage and fringe benefit rates for these classifications be determined in
accordance with the “reasonable relationship” criterion that is currently used in conforming
missing classifications pursuant to current 29 CFR 5.5(a)(1)(i1)(A). The Department welcomed
comments regarding all aspects of this proposal.

WHD determines DBA prevailing wage rates based on wage survey data that contractors
and other interested parties voluntarily provide. See 29 CFR 1.1-1.7. When WHD receives
robust participation in its wage surveys, it is able to publish wage determinations that list
prevailing wage rates for numerous construction classifications. However, in some instances
survey participation may be limited, particularly in surveys for residential construction or in rural
areas, thereby preventing WHD from receiving sufficient wage data to publish prevailing wage
rates for various classifications generally necessary for a particular type of construction.

When a wage determination lacks a wage rate for a classification of work that is
necessary for performance of DBRA-covered construction, the missing classification and an
appropriate wage rate must be added to the wage determination on a contract-specific basis
through the conformance process. Conformance is the process by which a classification and
wage and fringe benefit rate are added to an existing wage determination applicable to a specific
DBRA-covered contract. See 29 CFR 5.5(a)(1)(i1)(A). When, for example, a wage determination
lists only certain skilled classifications such as carpenter, plumber, and electrician (because they
are the skilled classifications for which WHD received sufficient wage data through its survey

process), the conformance process is used at the request of a contracting agency to provide a
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contractor that has been awarded a contract with minimum wage rates for other necessary
classifications (such as, in this example, painters and bricklayers).

“By design, the Davis-Bacon conformance process is an expedited proceeding created to
“fill in the gaps’” in an existing wage determination, with the “narrow goal” of establishing an
appropriate wage rate for a classification needed for performance of the contract. Am. Bldg.
Automation, Inc., ARB No. 00-067, 2001 WL 328123, at *3 (Mar. 30, 2001). As a general
matter, WHD is given “broad discretion” in setting a conformed wage rate, and the
Administrator’s decisions “will be reversed only if inconsistent with the regulations, or if they
are unreasonable in some sense[.]” Millwright Loc. 1755, ARB No. 98-015, 2000 WL 670307, at
*6 (May 11, 2000) (internal quotations and citations omitted). See, e.g., Constr. Terrebonne Par.
Juvenile Justice Complex, ARB No. 17-0056, 2020 WL 5902440, at *2—4 (Sept. 4, 2020)
(reaffirming the Administrator’s “broad discretion” in determining appropriate conformed wage
rates); Courtland Constr. Corp., ARB No. 17-074, 2019 WL 5089598, at *2 (Sept. 30, 2019)
(same).

The regulations require the following criteria be met for a proposed classification and
wage rate to be conformed to a wage determination: (1) the work to be performed by the
requested classification is not performed by a classification in the wage determination; (2) the
classification is used in the area by the construction industry; and (3) the proposed wage rate,
including any bona fide fringe benefits, bears a reasonable relationship to the wage rates in the
wage determination. See 29 CFR 5.5(a)(1)(i1)(A).

Pursuant to the first conformance criterion, WHD may approve a conformance request
only where the work of the proposed classification is not performed by any classification on the

wage determination. WHD need not “determine that a classification in the wage determination
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actually is the prevailing classification for the tasks in question, only that there is evidence to
establish that the classification actually performs the disputed tasks in the locality.” Am. Bldg.
Automation, 2001 WL 328123, at *4. Even if workers perform only a subset of the duties of a
classification, they are still performing work that is covered by the classification, and
conformance of a new classification thus would be inappropriate. See, e.g., Fry Bros. Corp.,
WAB No. 76-06, 1977 WL 24823, at *6 (June 14, 1977). In instances where the first and second
conformance criteria are satisfied and it has been determined that the requested classification
should be added to the contract wage determination, WHD will address whether the third
criterion has also been satisfied, i.e., whether “[t]he proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the wage rates” in the wage determination.
WHD typically receives thousands of conformance requests each year. In some instances,
including instances where contractors are unaware that the work falls within the scope of work
performed by an established classification on the wage determination, WHD receives
conformance requests where conformance plainly is not appropriate because the wage
determination already contains a classification that performs the work of the proposed
classification. In other instances, however, conformance is necessary because the applicable
wage determination does not contain all of the classifications that are necessary to complete the
project. The need for conformances due to the absence of necessary classifications on wage
determinations reduces certainty for prospective contractors in the bidding process, who may be
unsure of what wage rate must be paid to laborers and mechanics performing work on the
project, and taxes WHD’s resources. Such uncertainty may cause contractors to underbid on
construction projects and subsequently pay less than the required prevailing wage rates to

workers.
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To address this issue, the Department proposed to revise 29 CFR 1.3 and 5.5(a)(1) to
expressly authorize WHD to list classifications and corresponding wage and fringe benefit rates
on wage determinations even when WHD has received insufficient data through its wage survey
process. Under this proposal, for key classifications or other classifications for which
conformance requests are regularly submitted,'®! the Administrator would be authorized to list
the classification on the wage determination along with wage and fringe benefit rates that bear a
“reasonable relationship” to the prevailing wage and fringe benefit rates contained in the wage
determination, using essentially the same criteria under which such classifications and rates are
currently conformed by WHD pursuant to current § 5.5(a)(1)(i1)(A)(3). In other words, for a
classification for which conformance requests are regularly submitted, and for which WHD
received insufficient data through its wage survey process, WHD would be expressly authorized
to essentially “pre-approve” certain conformed classifications and wage rates, thereby providing
contracting agencies, contractors, and workers with advance notice of the minimum wage and
fringe benefits required to be paid for those classifications of work. WHD would list such

classifications and wage and fringe benefit rates on wage determinations where: (1) the work

161 As explained in WHD’s PWRB, WHD has identified several “key classifications” normally
necessary for one of the four types of construction (building, highway, heavy, and residential) for
which WHD publishes general wage determinations. See supra note 19, Davis-Bacon Surveys at
6. The PWRB contains a table that lists the key classifications for each type of construction. The
table, which may be updated periodically as warranted, currently identifies the key classifications
for building construction as heat and frost insulators, bricklayers, boilermakers, carpenters,
cement masons, electricians, iron workers, laborers (common), painters, pipefitters, plumbers,
power equipment operators (operating engineers), roofers, sheet metal workers, tile setters, and
truck drivers; the key classifications for residential construction as bricklayers, carpenters,
cement masons, electricians, iron workers, laborers (common), painters, plumbers, power
equipment operators (operating engineers), roofers, sheet metal workers, and truck drivers; and
the key classifications for heavy and highway construction as carpenters, cement masons,
electricians, iron workers, laborers (common), painters, power equipment operators (operating
engineers), and truck drivers. /d.
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performed by the classification is not performed by a classification in the wage determination for
which a prevailing wage rate has been determined; (2) the classification is used in the area by the
construction industry; and (3) the wage rate for the classification bears a reasonable relationship
to the prevailing wage rates contained in the wage determination. The Administrator would
establish wage rates for such classifications in accordance with proposed § 5.5(a)(1)(ii1)(A)(3).
Contractors would be required to pay workers performing work within such classifications at no
less than the rates listed on the wage determination. Such classifications and rates on a wage
determination would be designated with a distinct term, abbreviation, or description to denote
that they essentially reflect pre-approved conformed rates rather than prevailing wage and fringe
benefit rates that have been determined through the Davis-Bacon wage survey process.

These rates would apply to the applicable classification without the need to submit a
conformance request in accordance with current § 5.5(a)(1)(i1)(A)—(C). However, if a contracting
agency, contractor, union, or other interested party has questions or concerns about how
particular work should be classified—and, specifically, whether the work at issue is performed
by a particular classification included on a wage determination (including classifications listed
pursuant to this proposal) as a matter of local area practice or otherwise, the contracting agency
should submit a conformance request in accordance with § 5.5(a)(1) or seek guidance from
WHD pursuant to 29 CFR 5.13. Moreover, under the proposal, contracting agencies would still
be required to submit conformance requests for any needed classifications not listed on the wage
determination, which would be approved, modified, or disapproved as warranted after award of
the contract, as required by the regulatory provisions applicable to conformance requests.

The Department also proposed to add language to § 5.5(a)(1) to state that the

conformance process may not be used to split or subdivide classifications listed in the wage
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determination, and that conformance is appropriate only where the work which a laborer or
mechanic performs under the contract is not within the scope of any classification listed on the
wage determination, regardless of job title. This language reflects the principle that conformance
is not appropriate when the work of the proposed classification is already performed by a
classification on the wage determination. See 29 CFR 5.5(a)(1)(i1)(A)(1). Even if workers
perform only some of the duties of a classification, they are still performing work that is covered
by the classification, and conformance of a new classification thus would be inappropriate. See,
e.g., Fry Bros. Corp., WAB No. 76-06, 1977 WL 24823, at *6 (contractor could not divide
carpentry work between carpenters and carpenter tenders in order to pay a lower wage rate for a
portion of the work; under the DBA, it is not permissible to divide the work of a classification
into several parts according to the contractor's assessment of each worker's skill and to pay for
such division of the work at less than the specified rate for the classification). The proposed
regulatory language is also in line with the principle that WHD must base its conformance
decisions on the work to be performed by the proposed classification, not on the contractor's own
classification or perception of the workers' skill. See 29 CFR 5.5(a)(1)(i) (“Such laborers and
mechanics shall be paid the appropriate wage rate and fringe benefits . . . for the classification of
work actually performed, without regard to skill . . . .”); see also, e.g., Tele-Sentry Sec., Inc.,
WAB No. 87-43, 1987 WL 247062, at *7 (Sept. 11, 1987) (workers who performed duties
falling within the electrician classification must be paid the electrician rate regardless of the
employer's classification of workers as laborers). The Department encouraged comments on this
proposal.

The Department also proposed to make non-substantive revisions to current

§ 5.5(a)(1)(11)(B) and (C) to more clearly describe the conformance request process, including by
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providing that contracting officers should submit the required conformance request information
to WHD via email using a specified WHD email address.

The Department also proposed changes relating to the publication of rates for frequently
conformed classifications. The Department’s proposed changes to this paragraph are discussed in
section II1.B.1.xii (“Frequently conformed rates”), together with proposed changes to § 1.3.

The Department also proposed to add language to the contract clauses at § 5.5(a)(1)(vi),
(a)(6), and (b)(4) requiring the payment of interest on any underpayment of wages or monetary
relief required by the contract. This language is consistent with and would be subject to the
proposed discussion of interest in 29 CFR 5.10 (Restitution, criminal action), which requires that
calculations of interest be carried out at the rate specified by the Internal Revenue Code for
underpayment of taxes and compounded daily.

(A)Discussion of comments

A number of contractors, unions, industry trade associations, and elected officials
expressed support for the proposed change. See, e.g., Braswell DM; International Brotherhood of
Electrical Workers (IBEW); NABTU; SMACNA; several members of the U.S. House of
Representatives from Illinois. Many unions, associations, and individual commenters stated that
proactively adding “missing classifications to wage determinations using existing standards
under the conformance process, will guard against abuses, and enhance predictability in
bidding.” International Union of Bricklayers and Allied Craftworkers; see also West Central
[llinois Building and Construction Trades Council. Many of these same commenters also stated
that the Department’s proposal is in line with Congressional intent to preserve key craft
classifications, quoting the admonition in Fry Brothers that there would be little left of the

Davis-Bacon Act if contractors were permitted to “classify or reclassify, grade or subgrade
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traditional craft work™ as they wished. WAB No. 76-06, 1977 WL 24823, at *6. Many
commenters also voiced concern that unscrupulous contractors frequently subdivide
classifications listed on wage determinations under the current system in order to fabricate low
wage subclassifications. See, e.g., Aftiliated Construction Trades Foundation. In expressing
support for the Department’s proposal, these commenters stated that proactively adding missing
classifications to wage determinations when survey data is insufficient will help guard against
such abuse.

III-FFC highlighted that “[p]re-approving frequently conformed rates will significantly
improve a process that otherwise causes unnecessary delay and is an inefficient use of WHD
resources.” They also stated that the Department’s proposal “will significantly improve the
conformance process to the benefit of all parties involved with Davis-Bacon covered projects.”
The Department agrees.

Several commentors agreed with the proposed changes but also offered suggestions for
improvement. The Related Urban Development Group suggested that classifications for which
conformance requests are regularly submitted “should more closely reflect industry standards,”
and said, for example, that glazing/windows, when delivered to a worksite, should be installed by
carpenters and not glazers. The Department notes that all relevant factors, including local area
practice, are considered when resolving questions regarding the type of work performed by a
classification. The Department reiterates that if a contracting agency, contractor, union, or other
interested party has questions or concerns about how particular work should be classified—and,
specifically, whether the work at issue is performed by a particular classification included on a

wage determination (including classifications listed pursuant to this regulatory revision) as a
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matter of local area practice or otherwise—the contracting agency should submit a conformance
request in accordance with § 5.5(a)(1) or seek guidance from WHD pursuant to 29 CFR 5.13.

AWHA encouraged the Department to identify in wage determinations which
classifications and wage rates were pre-approved. The Department stated in the NPRM that such
classifications and rates on a wage determination would be designated with a distinct term,
abbreviation, or description to denote that they essentially reflect pre-approved conformed rates
rather than prevailing wage and fringe benefit rates that have been determined through the Davis-
Bacon wage survey process. AWHA also urged the Department to “set a clear timeline for
responding to the contracting entity” in cases where there is no pre-approved conformance and
the Department still must respond to a conformance request The Department notes that current
29 CFR 5.5(a)(1)(11)(C) (which is being recodified at 29 CFR 5.5(a)(1)(ii1)(C)) already states that
the Administrator, or an authorized representative, will issue a determination within 30 days of
receipt or will notify the contracting officer within the 30-day period if additional time is
necessary.

While generally supportive of the Department’s proposal, the International Union of
Elevator Constructors (IUEC) misinterpreted the Department’s proposal to apply only to
classifications that are considered a “key classification,” i.e., one that is “normally necessary for
one of the four types of construction.” Based on this misinterpretation, [IUEC requested the
Department acknowledge elevator mechanic as a “key classification” for at least building
construction. As noted in its proposal, adding pre-approved classifications to wage
determinations is not limited to “key classifications.” Rather, the Department’s proposal also

encompassed other classifications for which conformance requests are regularly submitted.
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AGC agreed that the proposal to include frequently conformed rates in wage
determinations constituted a “logical preemptive action by the Department to provide contractors
more information upfront in the contract bidding and award process.” AGC, however,
encouraged the Department to revise its wage survey process to increase the “collection of
accurate utilizable wage data” through increased survey participation.

Several commentors generally supported the revisions to §§ 1.3(f) and 5.5(a)(1)(i1) and
requested stakeholder involvement prior to implementation. LIUNA, for example, requested that
pre-approved conformed rates not be designated unless stakeholders have an opportunity in
advance to provide input to WHD. COSCDA similarly encouraged WHD to involve stakeholders
and suggested a pilot or trial development on a smaller scale to help address any issues ahead of
a wider launch. Other commenters requested additional clarification on the precise methodology
that would be employed for pre-approving certain conformed classifications and wage rates. The
FTBA asked whether the Department would set rates based on previously conformed rates and
“whether or how conformed rates would be updated on wage determinations.” SMART and
SMACNA suggested adopting safeguards to ensure that the pre-approval process does not result
in the “deskilling” of highly skilled trades. SMART and SMACNA proposed to include a
prohibition (similar to proposed § 5.5(a)(1)(B)) against using the pre-approval process to split or
subdivide classifications in § 1.3(f). SMART and SMACNA, while noting that AAM 213 was an
improvement in WHD’s administration of conformances, cautioned that WHD’s use of an
“overly broad ‘skilled crafts’ category advantages some trades and disadvantages others
depending upon the relative skill levels of individual trades.” Concerned that AAM 213 does not
accurately address the disparity in skill sets among skilled crafts, SMART and SMACNA

recommended the regulatory text be revised to explicitly require WHD to determine which
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classification already listed in the wage determination is “most comparable in terms of skill” to
the class of employee being conformed.

As stated in the NPRM, the Department will ensure that (1) the work performed by the
classification is not performed by a classification in the wage determination for which a
prevailing wage rate has been determined; (2) the classification is used in the area by the
construction industry; and (3) the wage rate for the classification bears a reasonable relationship
to the prevailing wage rates contained in the wage determination. The Administrator would
establish wage rates for such classifications in accordance with proposed § 5.5(a)(1)(ii1)(A)(3).

The Department believes that the conformance process, including the reasonable
relationship process already discussed in detail in AAM 213 and in other publicly available
resource materials, is responsive to the concerns commenters raised. AAM 213 states that “to
determine a ‘reasonable relationship,’ the requested additional classification is compared to
the classifications on the applicable wage determination within the same category.” AAM
213 illustrates that a “proposed skilled craft classification is compared to skilled
classifications in the wage determination; a proposed laborer classification is compared to
existing laborer classifications; a proposed power equipment operator classification is
compared to existing power equipment operator classifications; and a proposed truck driver
classification is compared to existing truck driver classifications.” AAM 213 further
clarifies that when considering a conformance request for a skilled classification, WHD
generally considers the entirety of the rates for the skilled classifications on the applicable
wage determination and looks to where the proposed wage rate falls within the rates listed
on the wage determination. AAM 213 notes that whether the wage rates in the applicable

category (skilled craft, laborer, power equipment operator, truck driver, etc.) in the wage
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determination are predominantly union prevailing wage rates or predominantly weighted
average wage rates should be considered when proposing rates for an additional
classification. For example, if a wage determination contains predominantly union
prevailing wage rates for skilled classifications, it typically would be appropriate to look to
the union sector skilled classifications in the wage determination and the rates for those
classifications when proposing a wage rate for the additional classification. Conversely, if a
wage determination contains predominantly weighted average wage rates for skilled
classifications, it typically would be appropriate to look to the weighted average/ non-union
sector skilled classifications in the wage determination and the rates for those classifications
when proposing a wage rate for the additional classification. The Department believes that
the process for determining reasonable relationship is sufficiently explained in existing
materials and does not need to be expanded in the regulation, particularly since the ARB has
repeatedly affirmed WHD’s application of AAM 213. See System Tech, Inc., ARB No. 2020-
0029, at *4 (ARB May 25, 2021); Constr. Terrebonne Par. Juvenile Justice Complex, ARB No.
2017-0056, 2020 WL 5902440, at *2; Courtland Construction Corp., ARB No. 17-074, 2019
WL 5089598, at *2; Velocity Steel, Inc., ARB No. 16-060 (ARB May 29, 2018). Additional
clarification, if needed, will be through subregulatory guidance.

Similarly, although the Department does not plan to implement this regulatory
change on a pilot or trial basis, or to provide for stakeholder review of pre-approved
conformed wage rates before they are issued, the Department will be available to respond to
questions and concerns regarding particular rates, and interested parties may also challenge
particular classifications pursuant to 29 CFR 1.8 and/or seek a formal response to questions

or concerns regarding conformed wage rates pursuant to 29 CFR 5.13. In response to
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SMART and SMACNA'’s specific concerns about the potential subdivision of
classifications, the Department notes that classification decisions will be made in
accordance with relevant legal precedent and subregulatory guidance, including the decision
in Fry Brothers and other precedent regarding classification and subregulatory guidance
such as AAM 213. The Department thus declines SMART and SMACNA’s proposal to
revise the regulatory text to explicitly require WHD to determine which classification already
listed in the wage determination is “most comparable in terms of skill” to the class of employee
being conformed; rather, determinations of the appropriate wage rate will be made in accordance
with currently established principles, including those reflected in the existing conformance
regulations, as revised by this rule, and AAM 213 and similar guidance.

The IEC opposed the proposal, contending that “this change eliminates contractors’ rights
to dispute a proposed classification and wage rate, currently found at 29 CFR 5.5(a)(1)(i1)(C).”
Although the dispute mechanism cited by the IEC will not apply to pre-approved classifications
and wage rates, the Department notes that, as reflected above, interested parties have the right to
dispute these classifications and wage rates prior to contract award pursuant to 29 CFR 1.8.

CC&M did not state whether they supported or opposed adding conformed rates to wage
determinations, but they provided suggestions on how to improve the conformance process and
related matters. In particular, this commenter proposed that contractors seeking a conformance
be required to submit scopes of work and backup documentation relating to wage and fringe
benefits proposed; that contractors should be allowed to apply a wage classification and rate
from one wage determination to another type of work without submitting a conformance when
multiple wage determinations are applicable to a project; and that contractors should be allowed

to adopt conformed wage rates from the same county that are contained in a different
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determination, presumably including from wage determinations that are not included in the
DBRA-covered contract. The Department is not adopting such suggestions, which could be
viewed as beyond the scope of this rulemaking, as they would require regulatory changes that
were not proposed, and which are contrary to established procedures and requirements applicable
to conformed classifications and wage rates, including the settled principle that a contractor
“may not rely on a wage determination granted to another party regardless of the similarity of the
work in question” and also may not prospectively rely on WHD’s prior approval of conformed
classifications and rates for application to a different contract performed at the same location.
E&M Sales, Inc., WAB No. 91-17, 1991 WL 523855, at *2—3 (Oct. 4, 1991); see also Inland
Waters Pollution Control, Inc., WAB No. 94-12, 1994 WL 596585, at *5 (Sept. 30, 1994). As
for CC&M’s separate proposal that “once a conformance is granted, it could be included in the
next update for the prevailing wage determination in that particular jurisdictional area,” the
Department notes that the conformance-related regulatory change it is adopting concerns only
classifications for which conformance requests are frequently occurring, not all conformance
requests. In certain instances, where conformance requests pertaining to a classification are
sufficiently recurring, WHD may in fact publish a pre-approved conformed wage rate on the next
modification of a particular wage determination.

In opposition to the Department’s proposal, ABC stated that the Department can better
meet its objectives in §§ 1.3 and 5.5(a)(1) by calculating missing prevailing wage rates using
BLS data and using statistical modeling. The Department has explained in section II1.B.1.i1.A.1
why the Department declines to use BLS data to determine prevailing wages. For the same
reasons, using BLS data to determine a reasonable relationship to rates on the wage

determination is inappropriate.
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The Department does not believe additional language or further changes are necessary
and the final rule adopts § 5.5(a)(1)(i1) and new § 1.3(f) as proposed.
2. 29 CFR part 3

“Anti-kickback™ and payroll submission regulations under section 2 of the Act of June
13, 1934, as amended, 40 U.S.C. sec. 3145, commonly known as the Copeland Act, are set forth
in 29 CFR part 3. This part details the obligations of contractors and subcontractors relative to
the weekly submission of statements regarding the wages paid on work covered by the Davis-
Bacon labor standards; sets forth the circumstances and procedures governing the making of
payroll deductions from the wages of those employed on such work; and delineates the methods
of payment permissible on such work.

i.  Corresponding edits to part 3

The Department proposed multiple revisions to various sections in part 3 to update
language and ensure that terms are used in a manner consistent with the terminology used in 29
CFR parts 1 and 5, update websites and contact information, and make other similar, non-
substantive changes. The Department also proposed conforming edits to part 3 to reflect
proposed changes to part 5, such as revising § 3.2 to clarify existing definitions or to add new
defined terms also found in parts 1 and 5. The Department similarly proposed to change certain
requirements associated with the submission of certified payrolls to conform to changes made to
the recordkeeping requirements in § 5.5(a)(3).

To the extent that those proposed changes were substantive, the changes, and any
comments associated with them, are discussed below in §§ 5.2 and 5.5. The Department did not

receive any comments regarding the incorporation of conforming changes to part 3. Accordingly,
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the Department adopts these changes as proposed, along with additional conforming changes to
reflect revisions to corresponding language in part 5 in the final rule.

The Department requested comment on whether it should further consolidate and/or
harmonize the definitions in §§ 1.2, 3.2, and 5.2 in a final rule, such as by placing all definitions
in a single regulatory section applicable to all three parts. The Department received one comment
in support of such a change. UBC noted that many of the same words and phrases are defined
similarly across the different parts and supported consolidating the sections. UBC further noted
in their comment that harmonizing the definitions will “benefit understanding and application of
the rule by the regulated community and will thus decrease implementation costs.” The
Department appreciates UBC’s input on this issue but declines to make this change at this time.
While the Department received many comments specifically in response to proposed revisions to
defined terms, no other commenters expressed support for consolidating all definitions in a
single regulatory section. Particularly in the absence of any indication from other commenters
that consolidating all definitions in a single section would be preferable to setting forth the
relevant definitions at the beginning of each of the key parts of the DBRA’s implementing
regulations, the Department believes that the regulated community will find it helpful to have the
relevant definitions set forth at the beginning of parts 1, 3, and 5. Accordingly, the Department
will maintain definitions in §§ 1.2, 3.2, and 5.2.

The Department also proposed to remove § 3.5(e) regarding deductions for the purchase
of United States Defense Stamps and Bonds, as the Defense Stamps and Bonds are no longer
available for purchase. Similarly, the Department proposed to simplify the language regarding
deductions for charitable donations at § 3.5(g) by eliminating references to specific charitable

organizations and instead permitting voluntary deductions to charitable organizations as defined
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by 26 U.S.C. sec. 501(¢c)(3). The Department received no comments on these proposals. The
final rule therefore adopts these changes as proposed.

Finally, the Department proposed to add language to § 3.11 explaining that the
requirements set forth in part 3 are considered to be effective as a matter of law, whether or not
these requirements are physically incorporated into a covered contract, and cross-referencing the
proposed new language discussing incorporation by operation of law at § 5.5(e). These proposed
changes, and the comments related to them, are discussed further in the sections on operation-of-
law.

3. 29CFR part5

The regulations at 29 CFR part 5 establish rules providing for the payment of minimum
wages, including fringe benefits, to covered workers engaged in construction activity covered by
the Davis-Bacon and Related Acts, as well as establishing rules for the enforcement of these
prevailing wage obligations. The regulations at this part also set forth contract clauses to be
included in all covered contracts that specify contractors’ prevailing wage and other obligations
on such contracts.

i.  Section 5.1 Purpose and scope

The Department proposed minor technical revisions to § 5.1 to update statutory
references and delete the listing of laws requiring Davis-Bacon labor standards provisions, given
that any such list inevitably becomes out-of-date due to statutory revisions and the enactment of
new Related Acts. In lieu of this listing in the regulation, the Department proposed to add new
paragraph (a)(1) to refer to the current WHD website

(https://www.dol.gov/agencies/whd/government-contracts) or its successor website on which a
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listing of laws requiring Davis-Bacon labor standards provisions is currently found and regularly
updated.

The Department received no comments on this proposal. The final rule therefore adopts
this change as proposed.

ii.  Section 5.2 Definitions

(C) Agency, agency head, contracting officer, secretary, and Davis-Bacon labor
standards

The Department proposed to revise the definitions of “agency head” and “contracting
officer” and to add a definition of “agency” to reflect more clearly that State and local agencies
enter into contracts for projects that are subject to the Davis-Bacon labor standards and that they
allocate Federal assistance they have received under a Davis-Bacon Related Act to sub-
recipients. These proposed definition changes also were intended to reflect that, for some
funding programs, the responsible Federal agency has delegated administrative and enforcement
authority to states or local agencies. When the existing regulations referred to the obligations or
authority of agencies, agency heads, and contracting officers, they were referring to Federal
agencies and Federal contracting officers. However, as noted above, State or local agencies and
their agency heads and contracting officers exercise similar authority in the administration and
enforcement of Davis-Bacon labor standards. Because the existing definitions defined “agency
head” and “contracting officer” as particular “Federal” officials or persons authorized to act on
their behalf, which did not clearly reflect the role of State and local agencies in effectuating
Davis-Bacon requirements, including by entering into contracts for projects subject to the Davis-
Bacon labor standards and inserting the Davis-Bacon contract clauses in such contracts, the

Department proposed to revise these definitions to reflect the role of State and local agencies.
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The proposed revisions also enabled the regulations to specify the obligations and authority held
by both State or local and Federal agencies, as opposed to obligations that are specific to one or
the other.

The Department received no comments on this proposal. The final rule therefore adopts
these changes as proposed.

The Department also proposed to define the term “Federal agency” as a sub-definition of
“agency” to distinguish those situations where the regulations refer specifically to an obligation
or authority that is limited solely to a Federal agency that enters into contracts for projects
subject to the Davis-Bacon labor standards or allocates Federal assistance under a Davis-Bacon
Related Act.

The Department received no comments on this proposal. The final rule therefore adopts
this change as proposed.

The Department also proposed to add the District of Columbia to the definition of
“Federal agency.” The DBA states in part that it applies to every contract in excess of $2,000, to
which the Federal Government “or the District of Columbia” is a party. See 40 U.S.C.
sec. 3142(a). As described above, Reorganization Plan No. 14 of 1950 authorizes the Department
to prescribe regulations to ensure that the Act is implemented in a consistent manner by all
agencies subject to the Act. See 15 FR 3176, 5 U.S.C. app. 1. Accordingly, the proposed change
to the definition of “Federal agency” in § 5.2 clarified that the District of Columbia is subject to

the DBA and the regulations implemented by the Department pursuant to Reorganization Plan
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No. 14 of 1950.'2 The proposed change was also consistent with the definition of “Federal
agency” in part 3 of this title, which specifically includes the District of Columbia. See 29 CFR
3.2(g). The proposed change simply reflected the DBA’s applicability to the District of
Columbia and was not intended to reflect a broader or more general characterization of the
District of Columbia as a Federal Government entity.

The Department received no comments on this proposal. The final rule therefore adopts
this change as proposed.

The Department also proposed a change to the definition of “Secretary” to delete a
reference to the Deputy Under Secretary for Employment Standards. As noted, the Employment
Standards Administration was eliminated in a reorganization in 2009, and its authorities and
responsibilities were devolved into its constituent components, including WHD.

The Department received no comments on this proposal. The final rule therefore adopts
this change as proposed.

Lastly, the Department proposed a minor technical edit to the definition of “Davis-Bacon
labor standards” that reflected proposed changes to § 5.1, discussed above. The Department also
made a clarifying, non-substantive change to the term “labor standards” by calling that term
“Davis-Bacon labor standards.”

The Department received no comments on this proposal. The final rule therefore adopts

this change as proposed.

162 The 1973 Home Rule Act, Pub. L. No. 93-198, transferred from the President to the District
of Columbia the authority to organize and reorganize specific governmental functions of the
District of Columbia, but does not contain any language removing the District of Columbia from
the Department’s authority to prescribe DBA regulations pursuant to Reorganization Plan No. 14
of 1950.
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(B)  Building or work
(1) Energy infrastructure and related activities

The Department proposed to modernize the definition of the terms “building or work™ by
including solar panels, wind turbines, broadband installation, and installation of electric car
chargers to the non-exclusive list of construction activities encompassed by the definition. These
proposed additions to the definition were clarifications intended to reflect the significance of
energy infrastructure and related projects to modern-day construction activities subject to the
Davis-Bacon and Related Acts, as well as to illustrate the types of energy-infrastructure and
related activities that are encompassed by the definition of “building or work.”

The Department received multiple comments on these proposed additions, several of
which favored the proposed language. I1I-FFC strongly supported the proposal, stating that the
inclusion of energy infrastructure projects on the non-exclusive list of examples of buildings or
works ensures that Davis-Bacon definitions more accurately reflect the modern construction
industry and will help ensure that workers on such projects will receive Davis-Bacon prevailing
wages when applicable. SMART noted that the proposed additions will make it clear to the
regulated community that such projects are considered buildings or work, thereby preventing
potential litigation. LIUNA stated that this clarification will be helpful as Federal funding for
such construction, generally performed by construction workers, has been increasing in recent
years. Three LIUNA local chapters also commented that the proposed language was a useful
clarification of coverage, as did the Alaska District Council of Laborers. The NCDCL also noted
that the proposed clarifications were consistent with long-standing policy and that such projects

were clearly construction work.
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In contrast, other commenters opposed the proposed additions. ABC stated that the
proposed language expanded coverage to green energy projects, creating a large administrative
burden for developers and small contractors that would in turn inhibit the construction of such
projects. In support of their claim, they cited to a 2010 GAO report and a 2010 U.S. Department
of Energy (DOE) OIG report, stating that both reports indicated that the expansion of Davis-
Bacon coverage to green energy and weatherization projects due to American Reinvestment and
Recovery Act of 2009 (ARRA) funding delayed construction of such projects and increased
costs.'®> An ABC member write-in campaign similarly mentioned the proposed language as one
of several changes that they asserted would increase the inflationary effects of prevailing wage
requirements and increase the regulatory burden on contractors, as did two individual
commenters. CIRT stated that the inclusion of green energy projects within the scope of Davis-
Bacon coverage would be beyond the scope of the statute. A comment by the group of members
of the U.S. House Committee on Education & Labor also stated that including green energy
projects within the definition of building or work would increase the number of small businesses
subject to the Davis-Bacon requirements, subjecting such small businesses to additional costs
and uncertainty.

After considering these comments, the final rule adopts the revisions as proposed. As

noted in the proposed rule, the inclusion of these energy infrastructure projects in the non-

163 The GAO report stated that four Federal funding agencies and several State and local funding
recipients indicated that because their programs had not previously received any Related Act
funding prior to receiving funding to ARRA, they had to establish internal infrastructure and
procedures to allow them to handle the large increase in funding and manage the accompanying
Davis-Bacon requirements. GAO report “Project Selection and Starts Are Influenced by Certain
Federal Requirements and Other Factors.” Feb. 2010. The DOE OIG report indicated that the
need to determine prevailing wages for weatherization work and develop guidance for funding
sub-recipients on Davis-Bacon requirements delayed states’ use of ARRA weatherization
funding.
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exclusive list of examples of a building or work simply provides clarification that such projects
are among the types of buildings or works that may be covered by the DBRA, and therefore that
Federal or federally assisted construction of these projects will be subject to Davis-Bacon
prevailing wage requirements when all other requirements are met, including that the work is
pursuant to a Federal contract under the DBA or federally funded under a Related Act, that the
project is for construction, prosecution, completion, and/or repair, and that the work is performed
by laborers and mechanics and, if required under the relevant statute, is done at the site of the
work.

Opposing comments appear to be based on the assumption that such projects were not
previously considered to be buildings or works that could be subject to Davis-Bacon coverage,
and that the inclusion of these projects as examples of a building or work would expand this
definition to previously uncovered energy projects. However, this is an inaccurate presumption,
as such projects already clearly fit within the existing definition of a building or work, which
includes “without limitation, buildings, structures, and improvements of all types.” The GAO
and DOE OIG reports cited by ABC clearly show that energy infrastructure projects are already
understood to be within the existing definition of building or work. For example, ARRA did not
change the definition of building or work; rather, it was a Related Act that provided that projects
funded under its provisions, including various improvements to energy infrastructure, are
covered by the Davis-Bacon labor standards. See ARRA sec. 406, 1606. Likewise, a number of

164

other Related Acts cover government-funded energy projects, °* and the existing regulation’s

inclusion of projects such as dams, plants, power lines, and heavy generators makes clear that

164 See https://www.dol.gov/agencies/whd/government-contracts (List of Current Davis-Bacon
and Related Acts)
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“building or work™ has long included the construction of energy infrastructure projects. Because
those energy infrastructure projects already were buildings or works under the existing
definition, the additional Related Act funding triggered Davis-Bacon prevailing wage
requirements for these energy infrastructure projects. Had such projects not already fit within the
definition of building or work, however, Davis-Bacon prevailing wage requirements would not
have applied. Therefore, pursuant to its authority under Reorganization Plan No. 14 of 1950 “to
prescribe appropriate standards, regulations, and procedures” for the DBRA and to eliminate any
potential confusion as to whether energy infrastructure projects should be considered buildings
or works, and to provide some examples of those types of projects in the non-exhaustive list, the
final rule retains the proposed language.
(2) Coverage of a portion of a building or work

The Department proposed to add language to the definitions of “building or work™ and
“public building or public work” to clarify that these definitions can be met even when the
construction activity involves only a portion of an overall building, structure, or improvement.
The definition of “building or work™ already states that the terms “building” and “work”
“generally include construction activity as distinguished from manufacturing, furnishing of
materials, or servicing and maintenance work,” and includes “without limitation, buildings,
structures, and improvements of all types.” 29 CFR 5.2(i). In addition, the regulation already
provides several examples of construction activity included within the term “building or work”
that do not constitute an entire building, structure, or improvement, such as “dredging, shoring, .
.. scaffolding, drilling, blasting, excavating, clearing, and landscaping.” /d. Moreover, the

current regulations define the term “construction, prosecution, completion, or repair” to mean
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“all types of work done on a particular building or work at the site thereof . . . including, without
limitation . . . [a]ltering, remodeling, installation . . . ; [p]ainting and decorating.” Id. § 5.2(j).

However, to further make plain that “building or work” includes not only construction
activity involving an entire building, structure, or improvement, but also construction activity
involving a portion of a building, structure, or improvement, or the installation of equipment or
components into a building, structure, or improvement, the Department proposed to add a
sentence to this definition stating that “[t]he term building or work also includes a portion of a
building or work, or the installation (where appropriate) of equipment or components into a
building or work.” The Department also proposed to include additional language in the definition
of “public building or public work™ to clarify that a “public building” or “public work™ includes
the construction, prosecution, completion, or repair of a portion of a building or work that is
carried on directly by authority of or with funds of a Federal agency to serve the interest of the
general public, even where construction of the entire building or work does not fit within this
definition.

The Department explained that these proposed revisions are consistent with the Davis-
Bacon Act. The concepts of alteration or repair presuppose that only a portion of a building,
structure, or improvement will be affected. By specifically including the alteration or repair of
public buildings or works within its scope of coverage, the Davis-Bacon Act itself necessitates
that construction activity involving merely a portion of a building or work may be subject to
coverage.

The Department also noted that these proposed revisions are consistent with the
Department’s longstanding policy that a “public building” or “public work” includes

construction activity involving a portion of a building or work, or the installation of equipment or
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components into a building or work when the other requirements for Davis-Bacon coverage are
satisfied. See, e.g., AAM 52 (July 9, 1963) (holding that the upgrade of communications systems
at a military base, including the installation of improved cabling, constituted the construction,
alteration or repair of a public work); Letter from Sylvester L. Green, Dir., Div. of Cont.
Standards Operations, to Robert Olsen, Bureau of Reclamation (Mar. 18, 1985) (finding that the
removal and replacement of stator cores in a hydroelectric generator was covered under the
Davis-Bacon Act as the alteration or repair of a public work); Letter from Samuel D. Walker,
Acting Adm’r, to Edward Murphy (Aug. 29, 1990) (stating that “[t]he Department has ruled on
numerous occasions that repair or alteration of boilers, generators, furnaces, etc. constitutes
repair or alteration of a ‘public work’”); Letter from Nancy Leppink, Deputy Adm’r, to Armin J.
Moeller (Dec. 12, 2012) (finding that the installation of equipment such as generators or turbines
into a hydroelectric plant is considered to be the improvement or alteration of a public work).
The Department further explained that the proposed revisions are consistent with the
Department’s longstanding position that a “public building” or “public work” may include
structures, buildings, or improvements that will not be owned by the Federal government when
construction is completed, so long as the construction is carried on directly by authority of or
with funds of a Federal agency to serve the interest of the general public. Accordingly, the
Department has long held that the Davis-Bacon labor standards provisions may apply to
construction undertaken when the government is merely going to have the use of the building or
work, such as in lease-construction contracts, depending upon the facts and circumstances
surrounding the contract. See Reconsideration of Applicability of the Davis-Bacon Act to the
Veteran Admin.’s Lease of Med. Facilities, 18 Op. O.L.C. 109, 119 n.10 (May 23, 1994) (“1994

OLC Memorandum”) (“[T]he determination whether a lease-construction contract calls for
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construction of a public building or public work likely will depend on the details of the particular
arrangement.”); FOH 15b07. In AAM 176 (June 22, 1994), WHD provided guidance to the
contracting community regarding the DBA’s application to lease-construction contracts, and
specifically advised that the following non-exclusive list of factors from the 1994 OLC
Memorandum should be considered in determining the scope of DBA coverage: (1) the length of
the lease; (2) the extent of Government involvement in the construction project (such as whether
the building is being built to Government requirements and whether the Government has the
right to inspect the progress of the work); (3) the extent to which the construction will be used
for private rather than public purposes; (4) the extent to which the costs of construction will be
fully paid for by the lease payments; and (5) whether the contract is written as a lease solely to
evade the requirements of the DBA.

In sum, as noted above, the term “building or work™ has long been interpreted to include
construction activity involving only a portion of a building, structure, or improvement. As also
noted above, a public building or public work is not limited to buildings or works that will be
owned by the Federal Government, but may include buildings or works that serve the general
public interest, including spaces to be leased or used by the Federal Government. Accordingly, it
necessarily follows that a contract for the construction, alteration, or repair of a portion of a
building, structure, or improvement may be a DBA-covered contract for construction of a
“public building” or “public work” where the other requirements for coverage are met, even if
the Federal Government is not going to own, lease, use, or otherwise be involved with the
construction of the remaining portions of the building or work. For example, as WHD has
repeatedly explained in connection with one contracting agency’s lease-construction contracts,

where the Federal Government enters into a lease for a portion of an otherwise private
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building—and, as a condition of the lease, requires and pays for specific tenant improvements
requiring alterations and repairs to that portion to prepare the space for government occupancy in
accordance with government specifications—Davis-Bacon labor standards may apply to the
tenant improvements or other specific construction activity called for by such a contract. In such
circumstances, the factors discussed in AAM 176 must be considered to determine if coverage is
appropriate, but the factors would be applied specifically with reference to the leased portion of
the building and the construction required by the lease.

Finally, the Department noted that these proposed revisions would further the remedial
purpose of the DBA by ensuring that the Act’s protections apply to contracts for construction
activity for which the government is responsible. Walsh v. Schlecht, 429 U.S. 401, 411 (1977)
(reiterating that the DBA “was not enacted to benefit contractors, but rather to protect their
employees from substandard earnings by fixing a floor under wages on Government projects’)
(citation and internal quotation marks omitted); 1994 OLC Memorandum, 18 Op. O.L.C. at 121
(“[W]here the government is financially responsible for construction costs, the purposes of the
Davis-Bacon Act may be implicated.”). If the Davis-Bacon Act were only applied in situations
where the Federal Government is involved in the construction of the entire (or even the majority
of the) building or work, coverage of contracts would be dependent on the size of the building or
work, even if two otherwise equivalent contracts involved the same square footage and the
government was paying for the same amount of construction. Such an application of coverage
would undermine the statute’s remedial purpose by permitting publicly funded construction
contracts for millions of dollars of construction activity to evade coverage merely based on the

size of the overall structure or building.
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Accordingly, and as noted above, the Department proposed revisions to the definitions of
“building or work™ and “public building or public work” that served to clarify rather than change
existing coverage requirements. However, the Department recognized that in the absence of such
clarity under the existing regulations, contracting agencies have differed in their implementation
of Davis-Bacon labor standards where construction activity involves only a portion of a building,
structure, or improvement, particularly in the context of lease-construction contracts. Thus, as a
practical matter, the proposed revisions would result in broader application of Davis-Bacon labor
standards. The Department therefore invited comment on the benefits and costs of these
proposed revisions to private business owners, workers, and the Federal Government,
particularly in the context of leasing. After consideration of the comments received, for the
reasons detailed below, the Department is adopting these proposed revisions in this final rule,
with one additional clarification.

Several commenters expressed their general support for the proposed changes, indicating
that they agreed that the proposed changes would provide additional clarification of Davis-Bacon
coverage. More specifically, [UOE stated that this was an important change that helps bring
Davis-Bacon coverage into the 21st century, allowing Davis-Bacon labor standards to continue
to apply to public buildings and public works despite the increase in non-traditional funding and
contracting methods such as public-private partnerships, complex bond finance schemes, leasing
agreements, and other sorts of private involvement in public buildings and works. III-FFC and
the UA both noted that the proposed changes would result in Davis-Bacon coverage being more
consistently applied to contracts for construction activity for which the government is
responsible. UBC also commented favorably on the proposed changes, noting that they clarify

that Davis-Bacon coverage can exist even when the building or work will not be owned by the
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Federal Government, while also suggesting revising the proposed language in the definition of
“public building or public work” to include “the construction, prosecution, completion,
installation of equipment (Where appropriate) of components, or repair. . ..” [proposed addition
in italics], to harmonize the proposed definition of “public building or public work™ with the
proposed language for “building or work.”!6®

SMART agreed with the Department that Davis-Bacon coverage should not be
determined by the size of the building or work, or portion of the building or work, and stated that
the proposed changes would ensure that the entire regulated community would have consistent
information as to Davis-Bacon applicability when bidding for government contracts and meeting
prevailing wage obligations. SMART also found the legal authority cited in support of the
proposed change persuasive, noting that not only did the authority involve the application of
Davis-Bacon coverage to portions of a building or work or the installation of equipment, but also
that none of the cases considered the fact that the construction only involved a portion of a
building or work to be in any way worthy of comment when applying coverage. SMART further
agreed that the concept of alteration or repair, included in the DBA itself, pre-supposes that
coverage is applicable to a portion of a building or work, pointing out that this position is “fully
consistent with decades of interpretations of dozens of work functions and construction

activities.” SMART further recommended that the Department amend the proposed definition of

165 In suggesting this additional regulatory language, UBC indicated that this language was
already contained in the Department’s proposed definition of “building or work.” However, the
Department’s proposed definition of “building or work”—specifically, the language “installation
(where appropriate) of equipment or components”—is slightly different than the language
proposed by UBC. The Department interprets UBC’s comment as intending to propose that the
Department include “installation (where appropriate) of equipment or components” in the
definition of “public building or public work.”

274



building or work to state that “[t]he term building or work also includes a portion of a building or
work, or the installation (where appropriate) of equipment or components into a building or work
at a primary construction site or a secondary construction site” [proposed addition in italics].
SMART stated that this proposed addition would clarify that the installation of equipment or
components into a building or work being constructed at another site should be included in
determining whether a “significant portion” of the building or work is being constructed at that
other site, such that it should be considered a secondary site of work. SMART also requested that
the Department add language stating that the proposed definition of “portion” in “building or
work,” with no size parameter or limitation, has the same meaning in the definition of the “site of
the work,” such that the construction of a “portion,” regardless of size, is covered work whether
it takes place on the primary or secondary site.

The Department agrees with the above comments that the changes proposed by the
Department codify long-standing principles of Davis-Bacon coverage, will result in a more
consistent application of Davis-Bacon coverage, and will support the remedial purpose of the
DBA. The Department analyzes the additional regulatory changes proposed by these commenters
at the end of this section.

Some commenters disagreed with the Department’s proposal based on assertions that the
proposed change conflicts with the decision of the U.S. Court of Appeals for the District of
Columbia Circuit (D.C. Circuit) in District of Columbia v. Dep’t of Labor, 819 F.3d 444 (D.C.
Cir. 2016) (CityCenterDC). In particular, ABC stated that the court in CityCenterDC “found that
lease agreements similar to agreements described in the NPRM did not qualify as ‘contracts for
construction’ even though construction was contemplated on portions of buildings pursuant to

the lease(s)” and that imposing Davis-Bacon “coverage in the absence of federal funding was
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unlawful.” AGC similarly asserted that CityCenterDC held that the “DBA cannot reasonably be
read to cover construction contracts to which the [Federal government] is not a party,” and
claimed that the proposed changes would unlawfully eliminate the coverage requirement that the
Federal Government must be a party to a contract for construction. NAHB expressed the view
that the portion of the existing definition of “public building or public work,” which provides
that a public building or work must be “carried on directly by authority of or with funds of a
Federal agency fo serve the interest of the general public” (emphasis added), was inconsistent
with CityCenterDC, on the grounds that CityCenterDC made clear that DBA coverage applies to
publicly-funded construction projects and/or those which are owned or operated by the
government, and not to projects that merely serve the “public interest.”

The Department does not find the comments relating to CityCenterDC persuasive. In that
case, private developers leased land from the District of Columbia and entered into development
agreements under which the land would be used as the site of a new mixed-use development, to
include shops, restaurants, a hotel, other private retail business, and private residential units.
CityCenterDC, 819 F.3d at 447. The developers paid the District of Columbia for the lease of the
land, so that money flowed from the developers to the government rather than from the
government to the developers. Id. The District of Columbia (1) did not provide any funding for
the construction of the project, through a lease or any other contractual arrangement, as the
developers were leasing from and paying money to the government, (2) would not own or
operate any portion of the project upon its completion, and (3) did not propose to occupy any
portion of the space or offer any services there. /d. On these unusual facts, the D.C. Circuit held
that the District did not enter into a contract for construction of the project. /d. at 450-51

(explaining that the District entered into contracts that “refer[red] to the eventual construction
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that the Developers would pay for” (emphasis added)); id. at 453 (“D.C. did not expend funds for
the construction of CityCenterDC. Quite the opposite. The Developers make substantial rental
payment to D.C.”). In reaching this conclusion, the court observed that a finding of Davis-Bacon
coverage would constitute a “sudden[] exten[sion]” of the Act. Id. at 450. The court therefore
explicitly distinguished the CityCenterDC situation from various other cases where, over the
course of decades, the DBA had been held applicable to leases, because those other cases
involved situations where, “unlike [CityCenterDC], the Government was the lessee not the
lessor, and the leases required construction for which the Government would pay de facto
through its rental payments.” 1% Id. at 450 n.3. Separately from its conclusion that the District
did not enter into a contract for construction, the D.C. Circuit determined that CityCenterDC was
not a covered project for the independent reason that CityCenterDC was not a public building or

work, stating that a project must at least have either public funding or government ownership or

166 In distinguishing these cases, the court did not express disagreement with the Department’s
longstanding interpretation that a contract is for construction if “more than an incidental amount
of construction-type activity is involved in the performance of a government contract.” Mil.
Hous., Fort Drum, WAB No. 85-16, 1985 WL 167239, at *4 (Aug. 23, 1985) (determining that
contracts to lease housing units for military families that were to be built on private land to the
specifications of the Department of the Army were contracts for construction for purposes of the
DBA). See, e.g., Phx. Field Off., Bureau of Land Mgmt., ARB No. 01-010, 2001 WL 767573, at
*8—9 (June 29, 2001) (concluding that the DBA applied to a lease by the Bureau of Land
Management of a building and storage facility to be built for the Bureau’s use); Crown Point,
Ind. Outpatient Clinic, WAB No. 86-33, 1987 WL 247049, at *2—3 (June 26, 1987) (holding that
Davis-Bacon coverage applied to the Veteran Administration’s lease of an outpatient clinic to be
constructed under the terms of the lease), enforced sub nom., Bldg. & Constr. Trades Dep t,
AFL-CIO v. Turnage, 705 F. Supp. 5, 6 (D.D.C. 1988). See also, e.g., Choctawhatchee Elec.
Coop., Inc., ARB Case No. 2017-0032, 2019 WL 3293926, at *6 (June 14, 2019) (CHELCO)
(distinguishing CityCenterDC based on its “controversial facts” and affirming WHD
Administrator’s determination that an electric utility privatization contract was a “contract for
construction” under the DBA where the privatization contract called for significant construction
that was at least heavily funded by the Federal government).
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operation to be considered a public building or public work, and that CityCenterDC had neither.
Id. at 451-54.

The proposed changes to the definition of a public building or work, adopted in this final
rule, do not eliminate the requirement that the Federal Government enter into a contract for
construction for the DBA to be applicable. As reflected not only in the CityCenterDC decision
but also in the statute itself, coverage under the DBA applies to “every contract in excess of
$2,000, to which the Federal Government or the District of Columbia is a party, for construction,
alteration, or repair, including painting and decorating, of public buildings and public works.” 40
U.S.C. sec. 3142(a). The requirement that the Federal Government enter into a contract for
construction and the requirement that such a contract for construction must be for a public
building or public work are two distinct requirements, both of which must be satisfied for the
DBA to apply to a contract. The changes to the definitions of “building or work™ and “public
building or public work™ described here simply provide that the construction of a portion of a
building or work may still be considered a public building or work, even where the entire
building or work is not owned, leased by, or to be used by a Federal agency. These revisions do
not eliminate or affect the separate requirement under the DBA that the Federal government
enter into a “contract . . . for construction.”

Moreover, contrary to commenters’ contentions, CityCenterDC did not hold that lease-
construction contracts like those discussed in the NPRM are not contracts for construction. As
mentioned, the D.C. Circuit explicitly distinguished the CityCenterDC development from
contracts in which the Federal Government or District of Columbia pays a third party to lease
land and requires construction, alteration, or repair as a condition of the lease. CityCenterDC,

819 F.3d at 450 & n.3; AAM 222 (Jan. 11, 2017), at 7. Specifically, in CityCenterDC, the
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District of Columbia was leasing land zo a private developer that was paying the government to
use the land to build a new mixed-use development entirely for private use. There was no
agreement that the District of Columbia would own, operate, lease, or even use any portion of
the development once completed, and therefore there was no agreement requiring construction of
a government-owned, operated or leased portion. In contrast, in the NPRM’s lease-construction
agreement example, the Federal Government leases a portion of a building from a private
developer or owner—and, as a condition of the lease, requires and pays for specific tenant
improvements requiring alterations and repairs to the leased portion to ensure that the space
meets the requirements for government occupancy or use.

The Department similarly does not agree that the proposed revisions extend Davis-Bacon
coverage to any project involving a portion of a building or work that is in the general public
interest. The revised definitions still require the construction, prosecution, completion, or repair
of that portion of the building or work to be carried on directly by authority of or with funds of a
Federal agency and that the construction of the portion of the building or work serve the interest
of the general public.

Nor does the Department agree that maintaining the requirement that construction
projects must serve the public interest contradicts the holding in CityCenterDC. The D.C. Circuit
held that, at minimum, a public building or work must have either public funding or government
ownership or operation, consistent with the existing definition and the proposed changes. See
CityCenterDC, 819 F.3d at 452 n.5, 453 n.6 (suggesting that 29 CFR 5.2(k) requires public
funding for construction but not government ownership or operation but explicitly noting that the
court was not resolving the question of whether either one of the two characteristics was alone

sufficient for a project to be a public work). By stating that the construction of the building or
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work must serve the general public interest, the definition recognizes that while government
ownership or operation is one indication that the building or work serves the public interest
sufficiently to be considered a public building or work, a project that receives Federal funding
without government ownership or operation may still fulfill a significant need or goal of the
relevant Federal agency and serve the general public interest. See AAM 222, at 8; see also
United States ex rel. Noland Co. v. Irwin, 316 U.S. 23, 28 (1942) (holding that a privately-owned
library building at Howard University was a public work for purposes of the Miller Act, relying
on the definition of “public works™ in the National Industrial Recovery Act, Pub. L. No. 73-90,
48 Stat. 201 (June 16, 1933)—from which the Department’s regulatory definition is derived—
because the project received Federal funding and because the “education of youth in the liberal
arts and sciences” fulfills a public interest).

Some commenters also expressed concerns with the proposed changes on grounds that
were unrelated to the CityCenterDC decision. NAHB noted that the proposed language does not
include a threshold for the amount of or degree of work that must be performed to trigger Davis-
Bacon requirements for buildings where the construction of a portion of the building is “carried
on by authority of . . . a Federal agency to serve the interest of the general public.” NAHB
recommended that such a limitation, similar to the “significant portion” language in the existing
and proposed “site of the work” definition, be incorporated into the proposed “building or work”
definition, or alternatively that the Department should adopt a monetary threshold. NAHB noted
that although the proposed changes might be intended to clarify coverage, confusion among
contracting agencies may still arise if agencies are inconsistent in their interpretation of the
added language regarding Davis-Bacon coverage of portions of a building or work, or

misunderstand the other elements of the definition, and that subregulatory interagency guidance
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therefore may also be needed to address such potential confusion. Commenters participating in a
write-in campaign also expressed concern about the applicability of Davis-Bacon requirements
to improvements to private buildings or works, with governmental leasing as one of multiple
listed items that the commenters contended would increase regulatory burdens and costs for
contractors on projects that have not typically been subject to Davis-Bacon coverage. Such
commenters, however, did not express any specific concerns regarding the definitions of
“building or work™ or “public building or public work.”

The Department also does not agree with NAHB’s assertion that the inclusion of an
additional size or dollar threshold in the definition of “public building or public work™ is
necessary, because the DBA already imposes a dollar threshold for coverage. The revised
definition does not alter this threshold, but instead merely clarifies that where the construction of
a portion of a building or work is carried on directly by authority of or with funds of a Federal
agency to serve the interest of the general public, that portion of a building or work is a public
building or public work to which DBA coverage applies if the Act’s $2,000 dollar threshold is
satisfied. The revised definition does not automatically extend DBA coverage in this scenario to
construction not called for in the contract, i.e., of the entire building or work. Nor does it alter the
long-standing requirements and analysis needed to determine whether an entire building or work
is a public building or public work. In other words, where the government has entered into a
contract in excess of $2,000 for the construction, alteration, or repair of a public building or
public work, the contract will be subject to DBA requirements regardless of whether the contract
applies only to a portion of a building or work or to an entire building or work. To apply an

additional threshold beyond the statutory $2,000 threshold to contracts for construction of a
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portion of a building or work would result in the arbitrary exclusion of otherwise-covered
contracts from Davis-Bacon coverage.

The Department does not agree with SMART’s suggestion to add language to the
regulation stating that the proposed definition of “portion” in “building or work”, without any
size parameter or other threshold, has the same meaning as the word “portion” in the term
“significant portion” in the existing definition of “site of the work.” The term “portion” is not
defined, and the Department simply intends that it be given its ordinary meaning, that is, a part of
a whole. However, the final rule specifically defines the term “significant portion” for purposes
of the definition of a “secondary construction site.” The final rule explains that “significant
portion” is limited to instances where an entire portion or module of a building or work, such as
a completed room or structure, is constructed offsite with minimal construction work remaining.
This term is necessarily more limiting than “portion,” and is used in a specific context, and
therefore Department does not believe it would be helpful to insert any language that could be
read to suggest that the two terms are equivalent.

The Department also declines to adopt SMART’s suggestion to amend the proposed
definition of building or work to state that “[t]he term building or work also includes a portion of
a building or work, or the installation (where appropriate) of equipment or components into a
building or work at a primary construction site or a secondary construction site” [proposed
addition in italics]. Although the Department agrees, as explained above, that the installation of
components and equipment into a building or work or portion thereof is construction work, the
Department does not believe that it would be appropriate to incorporate references to “site of the
work” elements into the definition of “building or work.” This is because the “building or work”

requirement applies even under statutes whose application is not limited to the site of the work
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and so applies to all work performed by laborers and mechanics in the development of a project,
as discussed further below.

Finally, the Department agrees with UBC’s suggestion to revise the proposed definition
of “public building or public work” to include the installation (where appropriate) of equipment
or components in order to harmonize the revised definition of “public building or public work™
with the revised definition of “building or work.” As the examples discussed in the NPRM and
earlier in this section clearly indicate, installation of equipment or components has long been
considered to be covered construction activity, and the Department agrees that including
corresponding language in both definitions may clarify that such installation may similarly be
considered a public building or work when the other requirements are met. In such
circumstances, the installation may be considered a public building or work even where the
equipment or components are being installed in a larger structure that may not be a public
building or work. For example, where the installation of equipment such as wind turbines or
electric car chargers is carried on directly by authority of or with funds of a Federal agency to
serve the interest of the general public, such installation would be considered a public building or
work even where such installation takes place at a private facility. Similarly, when a Federal
agency enters into a long-term lease of office space in an otherwise privately owned and
occupied building, and the lease provides for the installation of equipment, at government
expense and in accordance with government specifications, in the portion of the building that the
Federal Government is leasing and occupying in order to provide public services, the installation
of such equipment would be the construction of a public building or public work subject to

Davis-Bacon labor standards.
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Accordingly, for the reasons discussed, the Department is adopting the proposed
definitions of “building or work™ and “public building or public work™ in this final rule, with one
clarification to the definition of “public building or public work,” as explained.

(C) Construction, prosecution, completion, or repair

The final rule also adds a new sub-definition to the term “construction, prosecution,
completion, or repair” in § 5.2, to better clarify when demolition and similar activities are
covered by the Davis-Bacon labor standards.

As explained in the proposed rule, in general, the Davis-Bacon labor standards apply to
contracts “for construction, alteration or repair . . . of public buildings and public works.” 40
U.S.C. sec. 3142(a). Early in the DBA’s history, the Attorney General examined whether
demolition fits within these terms and concluded that “[t]he statute is restricted by its terms to
‘construction, alteration, and/or repair,”” and that this language “does not include the demolition
of existing structures” alone. 38 Op. Atty. Gen. 229 (1935). However, the Attorney General
expressly distinguished, and declined to decide the question of whether the Davis-Bacon labor
standards apply to “a razing or clearing operation provided for in a building contract, to be
performed by the contractor as an incident of the building project.” 1d.

Consistent with the Attorney General’s opinion, the Department has long maintained that
standalone demolition work is generally not covered by the Davis-Bacon labor standards. See
AAM 190 (Aug. 29, 1998); WHD Opinion Letter SCA-78 (Nov. 27, 1991); WHD Opinion
Letter DBRA-40 (Jan. 24, 1986); WHD Opinion Letter DBRA-48 (Apr. 13, 1973); AAM 54
(July 29, 1963); FOH 15d03(a). However, the Department has understood the Davis-Bacon labor

standards to cover demolition and removal under certain circumstances.

284



First, demolition and removal activities are covered by Davis-Bacon labor standards
when such activities in and of themselves constitute construction, alteration, or repair of a public
building or work. For example, the Department has explained that removal of asbestos or paint
from a facility that will not be demolished—even if subsequent reinsulating or repainting is not
considered—is covered by Davis-Bacon because the asbestos or paint removal is an “alteration”
of the facility. See AAM 153 (Aug. 6, 1990). Likewise, the Department has explained that Davis-
Bacon labor standards can apply to certain hazardous waste removal contracts, because
“[s]ubstantial excavation of contaminated soils followed by restoration of the environment™ is
“construction work” under the DBA and because the term “landscaping” as used in the DBA
regulations includes “elaborate landscaping activities such as substantial earth moving and the
rearrangement or reclamation of the terrain that, standing alone, are properly characterized as the
construction, restoration, or repair of a public work.” AAM 155 (Mar. 25, 1991); see also AAM
190 (noting that “hazardous waste removal contracts that involve substantial earth moving to
remove contaminated soil and recontour the surface” can be considered DBA-covered
construction activities).

Second, the Department has consistently maintained that if future construction that will
be subject to the Davis-Bacon labor standards is contemplated at the location where the
demolition occurs—either because the demolition is part of a contract for such construction or
because such construction is contemplated as part of a future contract, then the demolition of the
previously existing structure is considered part of the construction of the subsequent building or
work and therefore within the scope of the Davis-Bacon labor standards. See AAM 190. This
position is also articulated in the Department’s SCA regulations at 29 CFR 4.116(b). Likewise,

the Department has explained that certain activities under hazardous waste removal and
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remediation contracts, including “the dismantling or demolition of buildings, ground
improvements and other real property structures and . . . the removal of such structures or
portions of them” are covered by Davis-Bacon labor standards “if this work will result in the
construction, alteration, or repair of a public building or public work at that location.” AAM 187,
attach., at 1-2 (Nov. 18, 1996).

As noted in the proposed rule, while the Department has addressed these distinctions to a
degree in the SCA regulations and in subregulatory guidance, the Department believes that clear
standards for the coverage of demolition and removal and related activities in the DBA
regulations will assist agencies, contractors, workers, and other stakeholders in identifying
whether contracts for demolition are covered by the DBA. This, in turn, will ensure that Davis-
Bacon contract clauses and wage determinations are incorporated into contracts where
warranted, thereby providing contractors with the correct wage determinations prior to bidding
and requiring the payment of Davis-Bacon prevailing wages where appropriate. '’

Accordingly, the Department proposed to add a new paragraph (2)(v) to the definition of
“construction, prosecution, completion, or repair” to assist agencies, contractors, workers, and
other stakeholders in identifying when demolition and related activities fall within the scope of
the DBRA. Specifically, the Department proposed to clarify that demolition work is covered
under Davis-Bacon in any of three circumstances: (1) Where the demolition and/or removal

activities themselves constitute construction, alteration, and/or repair of an existing public

167 The Department notes that under Federal contracts and subcontracts, demolition contracts that
do not fall within the DBA’s scope are instead service contracts covered by the SCA, and the
Department uses DBA prevailing wage rates as a basis for the SCA wage determination. See
AAM 190. However, federally funded demolition work carried out by State or local governments
that does not meet the criteria for coverage under a Davis-Bacon Related Act would generally
not be subject to Federal prevailing wage protections.
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building or work; (2) where subsequent construction covered in whole or in part by Davis-Bacon
labor standards is planned or contemplated at the site of the demolition or removal, either as part
of the same contract or as part of a future contract; or (3) where otherwise required by statute.'6®

While a determination of whether demolition is performed in contemplation of a future
construction project is a fact-specific question, the proposed rule also included a non-exclusive
list of factors that can inform this determination, including the existence of engineering or
architectural plans or surveys; the allocation of, or an application for, Federal funds; contract
negotiations or bid solicitations; the stated intent of the relevant government officials; the
disposition of the site after demolition (e.g., whether it is to be sealed and abandoned or left in a
state that is prepared for future construction); and other factors. Based on these guidelines,
Davis-Bacon coverage may apply, for example, to the removal and disposal of contaminated soil
in preparation for construction of a building, or the demolition of a parking lot to prepare the site
for a future public park. In contrast, Davis-Bacon likely would not apply to the demolition of an
abandoned, dilapidated, or condemned building to eliminate it as a public hazard, to reduce
likelihood of squatters or trespassers, or to make the land more desirable for sale to private
parties for purely private construction.

The Department received several comments supporting the proposed revisions regarding
demolition. LIUNA, for example, noted that providing clear guidance on when demolition is
covered by the DBRA will ensure workers on covered projects receive the protections of the
DBRA. LIUNA noted its ongoing concern that contracting agencies incorrectly classify

demolition activities as not covered by the DBRA because of insufficient or conflicting guidance

168 This third option accounts for Related Acts when broader language may provide greater
coverage of demolition work.
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from the contracting agency and the Department. Other commenters, including the I1I-FFC, the
IUOE, and Public Employees Local 71, Alaska, echoed these concerns and supported the
proposed language as a means of clarifying the circumstances under which demolition work is
covered, ensuring workers receive the protections of the Davis-Bacon labor standards when
appropriate.

Conversely, the National Demolition Association (NDA) opposed the proposed revision
and expressed concern that it would “expand the scope of demolition activities that could be
subject to the Davis-Bacon Act requirements.” NDA also stated that the proposed change would
add complexity to the implementation of the DBRA and pose an undue burden on small
contractors. Other commenters, including ABC member campaign comments, also voiced
opposition and termed the proposed revisions an “expansion” of coverage.

In the final rule, the Department adopts the language regarding demolition as proposed.
As explained in the proposed rule, the revised language is not an expansion of Davis-Bacon
coverage, but rather a codification and clarification of current Department policy that is already
reflected in current DBRA subregulatory guidance and in SCA regulations. Thus, the revisions
will not expand coverage or increase burdens or complexity. To the contrary, they will simplify
and streamline compliance efforts by explicitly setting these principles out in the DBRA
regulations themselves so that contractors and contracting agencies can look to those regulations
to determine whether or not the Davis-Bacon labor standards apply to particular demolition
activities. This will improve the accuracy and consistency of coverage determinations prior to the
submission of bids or the commencement of work, thus mitigating the need for investigations

and costly corrective actions after work has started on a project. The change will also help ensure
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that all contractors have a better understanding of the circumstances under which demolition
work is covered when bidding on federally funded or assisted construction projects.
(D) Contract, contractor, prime contractor, and subcontractor

The Department proposed non-substantive revisions to the definition of “contract” and

99 ¢¢

also proposed new definitions in § 5.2 for the terms “contractor,” “subcontractor” and “prime
contractor.” The definitions would apply to 29 CFR part 5, including the DBRA contract clauses
in § 5.5(a) and (b) of this part.

(1) Definition of “contract”

While neither the DBA nor CWHSSA contains a definition of the word “contract,” the
language of the Davis-Bacon and Related Acts makes clear that Congress intended the prevailing
wage and overtime requirements to apply broadly, to both prime contracts executed directly with
Federal agencies as well as any subcontracts through which the prime contractors carry out the
work on the prime contract. See 40 U.S.C. sec. 3142(c); 40 U.S.C. sec. 3702(b), (d). Thus, the
Department’s existing regulations define the term “contract” as including “any prime contract
.. . and any subcontract of any tier thereunder.” 29 CFR 5.2(h). The current definition of
“contract” also states that it applies to prime contracts which are subject wholly or in part to the
labor standards of any of the acts listed in § 5.1. This definition reinforces that it is intended to
apply equally to direct Federal contracts covered by the DBA and also to contracts between
Federal, State, or local government entities administering Federal assistance and the direct
recipients or beneficiaries of that assistance, where such assistance is covered by one of the

Related Acts—as well as the construction contracts and subcontracts of any tier financed by or

facilitated by such a contract for assistance. See id.
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In the NPRM, the Department stated that it was considering the creation of an expanded
definition for the term “contract” in § 5.2, similar to the way that the term is defined in other
Department regulations applying to Federal contracting statutes and Executive orders. In the
regulations implementing Executive Order 13658 (Establishing a Minimum Wage for
Contractors), for example, the Department defined contract as “an agreement between two or
more parties creating obligations that are enforceable or otherwise recognizable at law” and
listed many types of specific instruments that fall within that definition. 29 CFR 10.2. The
Department’s SCA regulations, while containing a definition of “contract” that is similar to the
current Davis-Bacon regulatory definition at 29 CFR 5.2(h), separately specify that “the
nomenclature, type, or particular form of contract used . . . is not determinative of coverage” at
29 CFR 4.111(a).

In the NPRM, the Department noted that the term “contract” in the Davis-Bacon and
Related Acts has been interpreted in a similarly broad manner, with the common law of contract
as the touchstone. For example, in its 1994 memorandum, the OLC cited the basic common-law
understanding of the term to explain that, for the purposes of the DBA, “[t]here can be no
question that a lease is a contract, obliging each party to take certain actions.” 1994 OLC
Memorandum, 18 Op. O.L.C. at 113 n.3 (citing 1 Arthur Linton Corbin, Corbin on Contracts
§§ 1.2-1.3 (rev. ed. 1993)); see also Bldg. & Const. Trades Dep’t, AFL-CIO v. Turnage, 705 F.
Supp. 5, 6 (D.D.C. 1988) (“The Court finds that it is reasonable to conclude, as the WAB has
done, that the nature of the contract is not controlling so long as construction work is part of it.”).
The Davis-Bacon and Related Acts thus have been routinely applied to various types of
agreements that meet the common-law definition of a “contract”—such as, for example, leases,

utility privatization agreements, individual job orders or task letters issued under basic ordering
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agreements, and loans or agreements in which the only consideration from the agency is a loan
guarantee—as long as the other elements of DBRA coverage are satisfied.

In the NPRM, the Department also stated that it intends the use of the term “contract” in
the DBRA regulations to apply also to any agreement in which the parties intend for a contract to
be formed, even if (as a matter of the common law) the contract may later be considered to be
void ab initio or otherwise fail to satisfy the elements of the traditional definition of a contract.
Such usage, the Department explained, follows from the statutory requirement that the relevant
labor standards clauses must be included not just in “contracts” but also in the advertised
specifications that may (or may not) become a covered contract. See 40 U.S.C. sec. 3142(a).

In light of this discussion, the Department sought comments on whether it is necessary to
include in the regulatory text itself a similarly detailed recitation of the types of agreements that
may be considered to be contracts. The Department also proposed, in a non-substantive change,
to move a sentence addressing whether governmental entities are “contractors” from the current
definition of “contract” to the new definition of “contractor.”

Several commenters, including CEA, SMACNA, and the National Alliance for Fair
Contracting (NAFC), expressed general support for the proposed definition of “contract” in the
NPRM. No comments were submitted expressing a position regarding whether the proposed
definition of contract should include the detailed list of agreements or legal instruments that
could be considered to be “contracts” under the definition. As the Department noted in the

NPRM, inclusion of a detailed list of types of contracts should not be necessary, given that such
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a list would follow directly from the use of the term “contract” in the statute.'®® Thus, the final
rule adopts the definition of “contract” as proposed, with one conforming edit to ensure that the
definition and the contract clauses that apply the defined term reflect the principle that employers
meeting the definition of “material supplier” are not covered.!”® See section I11.B.3.ii.(G).(1).c
(“Material supplier exception”). While the Department has not included a list in the regulatory
text of all of the various types of agreements that may be considered to be “contracts” under the
definition, it continues to interpret the DBRA as applying broadly to any contract that fits within
the common law definition, as well as to contracts-implied-in-law where the parties intended to
enter into such a contract, as long as the contract satisfies the other statutory and regulatory
elements of coverage.
(2) Definition of “contractor”

The Department proposed to include a new definition of the term “contractor” in § 5.2.
The word “contractor” is not defined in the DBA or CWHSSA, and the existing DBRA
regulations use the term “contractor” but do not define it. Paralleling the definition of “contract,”
the Department proposed a definition of “contractor” to clarify that, where used in the
regulations, it applies to both prime contractors and subcontractors. In addition, the proposed
definition sought to clarify that sureties may also—under appropriate circumstances—be
considered “contractors” under the regulations. As noted in the NPRM, this is consistent with the

Department’s longstanding interpretation. See Liberty Mut. Ins., ARB No. 00-018, 2003 WL

169 The Restatement (First) of Contracts, published in 1932, defined a “contract” as “a promise or
a set of promises for the breach of which the law gives a remedy, or the performance of which
the law in some way recognizes as a duty.” Restatement (First) of Contracts section 1 (Am. L.
Inst. 1932).

170 This conforming edit mirrors the language that the Department proposed, and adopts in the
final rule, to similarly limit the definition of “contractor.”
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21499861, at *6 (June 30, 2003) (finding that the term “contractor” included sureties completing
a contract pursuant to a performance bond). As the ARB explained in the Liberty Mutual case,
the term “contractor” in the DBA should be interpreted broadly in light of Congress’s
“overarching . . . concern” in the 1935 amendments to the Act that the new withholding authority
included in those amendments would ensure workers received the pay they were due. /d. (citing
S. Rep. No. 74-1155, at 3 (1935)).

The proposed definition of “contractor” contained additional clarifications. It contained
language reflecting the long-held interpretation that bona fide “material suppliers” are generally
not considered to be contractors under the DBRA, subject to certain exceptions. As noted above,
the Department also moved two sentences from the existing definition of “contract” to the new
definition of “contractor.” This language clarifies that State and local governments generally are
not regarded as contractors or subcontractors under the Related Acts in situations where
construction is performed by their own employees. The exception is the subset of Related Act
statutes that more broadly require payment of Davis-Bacon prevailing wages to all laborers and
mechanics employed in the project’s development regardless of their employment by a
contractor or subcontractor.!”! The Department proposed to supplement the language regarding
State and local governments to explain (as the Department has similarly clarified in the SCA
regulations) that the U.S. Government, its agencies, and instrumentalities are also not contractors

or subcontractors for the purposes of the Davis-Bacon and Related Acts. Cf. 29 CFR 4.1a(f).!”?

17 As discussed in section I11.B.3.ii.G.2.¢, the Department is including a new defined term,
“development statute,” in the final rule, which refers to the Related Acts that have this broader
scope of coverage.

172 The Department has also considered work by Tribal governments using their own employees
to be excluded from DBRA coverage in a similar manner and for the same reasons as work by
the Federal agencies and instrumentalities and by State or local recipients of Federal assistance.
Under the final rule, the Department will continue to interpret DBRA coverage in this manner.
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Several commenters, including CEA, SMACNA, and NAFC, expressed general support
for the proposed definition of “contractor” in the NPRM. The Department did not receive any
comments opposing the inclusion of sureties within the definition of “contractor” or opposing
any of the other specific elements of the definition.!”> AGC did not oppose the proposed
definition of contractor, but they sought clarification on the status of “business owners” in the
definition of “contractor,” “prime contractor,” and “subcontractor.” Citing to FOH 1506, AGC
asserted that individuals who meet the definition of a “business owner” in the FLSA regulation at
29 CFR 541.101 are “exempt from DBA coverage” and should therefore not be included in the
definition of contractor.

AGC’s comment appears to conflate two concepts: “contractors” and “laborers or
mechanics.” If a person or business is a “contractor,” they have responsibilities under the DBRA
contract clauses and regulations to ensure that any workers they employ (or whose labor they
contract for by subcontract) are paid the required prevailing wage. If a person is a “laborer or
mechanic,” then they must be paid a prevailing wage by the contractor or subcontractor for
whom they work. FOH 15106 addresses whether an individual is a “laborer or mechanic,” not
whether they are a “contractor.”

Under the current DBRA regulations, the FLSA exemption from the minimum wage and
overtime requirements for a “business owner” is relevant to whether an individual is a “laborer
or mechanic” under the DBRA who therefore must receive the prevailing wage. The DBRA

regulations define “laborer or mechanic” in part with a reference to the part 541 FLSA

173 Several commenters opposed the Department’s definition of “material supplier” (which is
incorporated into the definitions of contractor and subcontractor) as too narrow and therefore
expanding the types of companies treated as DBRA-covered “contractors” or “subcontractors.”
The Department has addressed these comments in the discussion of the definition of material
supplier.
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regulations that provide tests for the administrative, professional, and executive exemptions from
the minimum wage and overtime requirements under the FLSA. 29 CFR 5.2(m); 29 CFR 541.0.
The “business owner” regulation at § 541.101 is a method of identifying employees who may be
exempt under the FLSA exemption for executive employees.

Unlike the definition of “laborer or mechanic,” the DBRA definition of “contractor” does
not involve the consideration of whether an individual or entity is a business owner under 29
CFR 541.101. The Department defines the term “contractor” as a person that “enters into or is
awarded a contract” covered by the DBRA. If a person enters into a covered prime contract or
subcontract, that person is a “contractor” to whom the DBRA requirements for contractors
apply—requiring that they ensure that any laborers or mechanics they employ (or contract for)
on the project are paid a prevailing wage.

Accordingly, the Department has not amended the definition of “contractor” to discuss
the FLSA “business owner” exemption, and the final rule adopts the definition of “contractor” as
proposed.

(3) Definition of “prime contractor”

The Department also proposed to add a definition for the term “prime contractor” as it is
used in part 5 of the regulations. Consistent with the ARB’s decision in Liberty Mutual, ARB
No. 00-018, 2003 WL 21499861, at *6, the Department proposed a broad definition of prime
contractor that would prioritize the appropriate allocation of responsibility for contract
compliance and enhance the effectiveness of the withholding remedy. The proposed definition
would clarify that the label an entity gives itself is not controlling; rather, an entity is considered
to be a “prime contractor” based on its contractual relationship with the Government, its control

over the entity holding the prime contract, or the duties it has been delegated.
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The proposed definition began by identifying as a prime contractor any person or entity
that enters into a covered contract with an agency. This would include, under appropriate
circumstances, entities that may not be understood in lay terms to be “construction contractors.”
For example, where a non-profit organization, owner/developer, borrower or recipient, project
manager, or single-purpose entity contracts with a State or local government agency for covered
financing or assistance with the construction of housing—and the other required elements of the
relevant Related Act statute are satisfied—that owner/developer or recipient entity is considered
to be the “prime contractor” under the regulations. This is so even if the entity does not consider
itself to be a “construction contractor” and itself does not employ laborers and mechanics and
instead subcontracts with a general contractor to complete the construction. See, e.g., Phoenix
Dev. Co., WAB No. 90-09, 1991 WL 494725, at *1 (Mar. 29, 1991) (“It is well settled that prime
contractors (‘owners-developers’ under the HUD contract at hand) are responsible for the Davis-
Bacon compliance of their subcontractors.”); Werzalit of Am., Inc., WAB No. 85-19, 1986 WL
193106, at *3 (Apr. 7, 1986) (rejecting petitioner’s argument that it was a loan “recipient”
standing in the shoes of a State or local government and not a prime “contractor”).

The proposed definition of “prime contractor” also included the controlling shareholder
or member of any entity holding a prime contract, the joint venturers or partners in any joint
venture or partnership holding a prime contract, any contractor (e.g., a general contractor) that
has been delegated all or substantially all of the responsibilities for overseeing and/or performing
the construction anticipated by the prime contract, and any other person or entity that has been
delegated all or substantially all of the responsibility for overseeing Davis-Bacon labor standards
compliance on a prime contract. Under this definition, more than one entity on a contract—for

example, both the owner/developer and the general contractor—could be considered to be
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“prime contractors” on the same contract. Accordingly, the proposal also explained that any of
these related legal entities would be considered to be the “same prime contractor” for the
purposes of cross-withholding.

Although the Department had not previously included a definition of prime contractor in
the implementing regulations, the proposed definition was consistent with the Department’s prior
enforcement of the DBRA. In appropriate circumstances, for example, the Department has
considered a general contractor to be a “prime contractor” that is therefore responsible for the
violations of its subcontractors under the regulations—even where that general contractor does
not directly hold the contract with the Government (or is not the direct recipient of Federal
assistance), but instead has been hired by the private developer that holds the overall
construction contract. See Palisades Urb. Renewal Enters. LLP., ALJ No. 2006-DBA-00001, slip
op. at 16 (Aug. 3, 2007), aff’d, ARB No. 07-124, 2009 WL 2371237 (July 30, 2009); Milnor
Constr. Corp., WAB No. 91-21, 1991 WL 494763, at *1, *3 (Sept. 12, 1991); cf. Vulcan Arbor
Hill Corp. v. Reich, 81 F.3d 1110, 1116 (D.C. Cir. 1996) (referencing agreement by developer
that “its prime” contractor would comply with Davis-Bacon standards). Likewise, where a joint
venture holds the contract with the government, the Department has characterized the actions of
the parties to that joint venture as the actions of “prime contractors.” See Big Six, Inc., WAB No.
75-03, 1975 WL 22569, at *2, *4 (July 21, 1975).

The proposed definition of prime contractor was also similar to the broad definition of the
term “contractor” in the FAR part 9 regulations that govern suspension and debarment across a
broad swath of Federal procurement contracts. In that context, where the Federal Government
seeks to protect its interest in effectively and efficiently completing procurement contracts, the

FAR Council has adopted an expansive definition of contractor that includes affiliates or

297



principals that functionally control the prime contract with the government. See 48 CFR 9.403.
Under the FAR part 9 definition, “Contractor” means any individual or entity that “[d]irectly or
indirectly (e.g., through an affiliate)” is awarded a Government contract or “[c]onducts business .
.. with the Government as an agent or representative of another contractor.” Id.'”* The
Department has a similar interest here in protecting against the use of the corporate form to avoid
responsibility for the Davis-Bacon labor standards.

The Department sought comment on the proposed definition of “prime contractor,” in
particular, as it would affect the withholding contract clauses at § 5.5(a)(2) and (b)(3), the prime
contractor responsibility provisions at § 5.5(a)(6) and (b)(4), and the proposed provisions in § 5.9
regarding the authority and responsibility of contracting agencies for satisfying requests for
cross-withholding.

Several commenters, including LIUNA, UBC, and UA, expressed support for the
proposed definition of “prime contractor.” These commenters supported the proposed definition
of “prime contractor” because they believe the definition—in tandem with the modifications to
the withholding contract clause—will help address violations on DBRA contracts by expanding
the Department’s ability to recover back wages. Commenters emphasized that there has been

documentation of widespread labor violations in the construction industry in recent decades, and

174 The definition section in 48 CFR 9.403 specifies that it applies only “as used in this
subpart”—referring to subpart 9.4 of the FAR. It thus applies only to the general suspension and
debarment provisions of the FAR and does not apply to the regulations within the FAR that
implement the Davis-Bacon labor standards, which are located in FAR part 22 and the contract
clauses in FAR part 52. The DBRA-specific provisions of the FAR are based on the
Department’s regulations in parts 1, 3, and 5 of subtitle 29 of the CFR, which are the subject of
this rulemaking. The Department does not anticipate that this rulemaking will affect FAR subpart
9.4.
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that this problem has been exacerbated by various enforcement shortcomings.!”> As the UBC
noted, the lack of meaningful enforcement in the industry has in turn led to “a breakdown of
industry self-policing.” Commenters also stated that there has been an increase in recent decades
in the use of “contracting vehicles,” such as single-purpose limited liability companies (LLCs).
NCDCL and FFC stated that they had witnessed the use of these vehicles by contractors to avoid

liability for wage violations. According to the UA, it is “vital” that the Department clarify

175 WA BCTC and LIUNA, for example, pointed to the Department’s recent data showing that
the construction industry is consistently one of the top two low-wage, high violation industries.
See https://www.dol.gov/agencies/whd/data/charts/low-wage-high-violation-industries. The
comment from the Leadership Conference on Civil & Human Rights and other civil rights and
worker advocacy organizations pointed to various studies showing that a significant number of
construction employers misclassified workers as independent contractors or otherwise working
“off-the-books.” See, e.g., Mark Erlich, “Misclassification in Construction: The Original Gig
Economy,” 74 Indus. & Lab. Rel. Rev. 1202 (2021); Nat’l Emp. L. Project, “Independent
Contractor Misclassification Imposes Huge Costs on Workers and Federal and State Treasuries”
(Oct. 2020), https.//www.nelp.org/publication/independent-contractor-misclassification-
imposes-huge-costs-workers-federal-state-treasuries-update-october-2020/; Nathaniel Goodell &
Frank Manzo IV, “The Costs of Wage Theft and Payroll Fraud in the Construction Industries of
Wisconsin, Minnesota, and Illinois: Impacts on Workers and Taxpayers” (Jan. 2021),
https://midwestepi.files.wordpress.com/2020/10/mepi-ilepi-costs-of-payroll-fraud-in-wi-mn-il-
final pdf; Mandy Locke, et. al., “Taxpayers and Workers Gouged by Labor-Law Dodge,” Miami
Herald (Sept. 4, 2014), https.//'www.miamiherald.com/latest-news/article1988206.html; Russell
Ormiston et al., supra note 70, at 75—113 (summarizing widespread labor violations in the
residential construction industry). A comment from two Professors of Economics noted that the
research documenting worker misclassification and wage theft in the U.S. construction industry
is “extensive.” They noted one estimate using government data found between 12.4 percent and
20.5 percent of the U.S. construction workforce is misclassified, while other studies imply the
proportion exceeds 30 percent in some locations. See Russell Ormiston et. al., “An Empirical
Methodology to Estimate the Incidence and Costs of Payroll Fraud in the Construction Industry”
(2020) at 37, http://iceres.org/wp-content/uploads/2020/06/ICERES-Methodology-for-Wage-
and-Tax-Fraud.pdf, Workers Defense Project, “Building a Better Texas: Construction
Conditions in the Lone Star State” (2013) at 2,
https.//workersdefense.org/wpcontent/uploads/2020/10/research/Build%20a%20Better%20Texa
s.pdf, Clayton Sinai et al., “The Undergroun