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U. S. DEPARTMENT OF LABOR

v WAGE AND HOUR AND PUBLIC CONTRACTS DIVISIONS -

WASHINGTON, D.C. 20210

DATE: August 15, 1969
REPLY TO
f ATTNOF: QOCE
, SUBJECT: MEMORANDUM # 82
AT

TO: AGENCIES ADMINISTERING STATUTES REFERRED
TO IN 29 CFR, SUBTITLE A, PART 5

Re: Investigation and Enforcement Manual; 29 CFR Parts 3 and §

Some contracting agencies, particularly smaller agencies or those
that issue construction-type contracts infrequently, do not have a
regular staff for making investigations under the Davis-Bacon and
Related Acts. Such agencies may wish to refer any complaints they
receive to the appropriate Regional Director or District Director
of the Wage and Hour and Public Contracts Divisions for investiga-
tion. A list of names and addresses 1s enclosed for this purpose.
Where investigations are being made by the agency, it will find the
Investigation and Enforcement Manual and 29 CFR Parts 3 and 5 to be

. useful tools. A copy of each is enclosed; additional copies may be
obtained from:

Wage and Hour and Public Contracts Divisions
U. S. Department of Labor

1kth and Constitution Avenue, N. W.
Washington, D. C. 20210

Robert D. Moran, Administrator
Wage and Hour and Public Contracts Divisions

I Enclosures




DIRECTORY OF WHFEC REGIONAL AND DISTRICT OFFICES

. Regional Office (RO)
H Regional Director (RD)
District Office (DO)

- District Director (DD) States Serviced

Regional Office (RO)
Regional Director (RD)
District Office (DO)
District Director (DD) States Serviced

ATIANTA RO

Tel. LOL-526-5801 Florida

Henry A. Huettner, RD Georgila

Rm. 331 North Carolina

1371 Peachtree St. N.E.

. South Carolina
Atlanta, Georgia

30309
BIRMINGHAM RO
Tel. 205-325-3301 Alabama
Sterling B. Williams, RD Arkansas
1931 - 9th Ave. South Louisiana
Birmingham, Alabama Mississippi
35205
BOSTON RO
Tel. 617-223-6T16 Connecticut
tanley C. Wollaston, RD Maine

F. Kennedy Federal Bldg. Massachusetts
rnment Center New Hampshire

Boston, Massachusetts Rhode Island
02203 Vermont
CHICAGO RO
Tel. 312-353-7280 Ilinois
Gerald J. Mitchell, RD Indiana
U.S. Courthouse & Federal Michigan
Ofc. Bldg., 7th Floor Minnesota

219 S, Dearborn St. Ohio
Chicago, Illinois Wisconsin
60604

~-CLEVELAND DO
Tei. 216-522-3865
John V. Soppitt, DD
Rm. 813 Federal Bldg.
1240 E. 9th St.
Cleveland, Ohio
k199

~--DETROIT DO
Tel. 313-226-6935
Prancis M., Quigley, DD
1910 Washington Blvd. Bldg.
234 State St,
Detroit, Michigan

gy 48226
o

DALIAS RO

Tel. 21L4-749-2306 New Mexico
William J. Rogers, RD Oklahoma
340 Mayflower Bldg. Texas

411 N. Akard St.
Dallas, Texas
75201

~-DALLAS DO
Tel. 21b.749-2303
Robert B. Snyder, DD
Rm. 313 Mayflower Bldg.
L1l N. Akard St.
Dallas, Texas
75201

--HOUSTON DO
Tel. T13-226-4991
William C, Calvit, DD
Rm. 200
2320 LaBranch St.
Houston, Texas
TTOOM

--OKLAHOMA CITY DO
Tel. L05-236-21T7 or 405-236-2672 (FIS)
405-236-2311 Ext.17Tor 672 (Commercial)
Shirley C. Thorne, DD
Rm. 565 American General Bldg.
621 N. Robinson Ave.
Oklahoma City, Oklahoma
73202

KANSAS CITY RO

Tel. B16-374-5361 Colorado

Robert M. Kelley, RD Jowa

2000 Federal Ofc. Bldg. - Kansas

911 Walnut St. Missouri

Kansas City, Missouri Montana

64106 Nebraska

North Dakota
South Dakota
Utah

Wyoming
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NASHVILIE RO
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NEW YORK RO
Tel. 212-971-5L451
Frank B. Mercurio, RD
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PHITADELPHIA RO

Tel. 215-997-T7550 Delaware
Charles M. Angell, RD District of
Rm. 1524 Jefferson Bldg. Columbia
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--PHILADELPHIA DO
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Thomas J. Finucane, DD
Rm. 1516 Jefferson Bldg.
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Joseph P. Cassidy, DD
Rm. 1617 Federal Bldg.
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The Pacific
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Director
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Stop 17
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“'VESTIGATION AND ENFORCEMENT MANUAL
WITH RESPECT TO LABOR STANDARDS PROVI-
SIONS APPLICABLE TO CONTRACTS COVERING
FEDERALLY FINANCED AND ASSISTED CON-
STRUCTION, PURSUANT TO REGULATIONS, PART
5, OF THE SECRETARY OF LABOR (TITLE 29,
SUBTITLE A, CODE OF FED. REGS.)

INTRODUCTION

Reorganization Plan No. 14 of 1950 provides
that to assure coordination of administration and
consistency of enforcement of the labor standards
provisions of various designated acts by the Fed-
eral agencies responsible for the administration
thereof, the Secretary of Labor shall prescribe ap-
propriate standards, regulations, and procedures
which shall be observed by these agencies, and
cause to be made by the Department of Labor
such investigations, with respect to compliance
with and enforcement of such labor standards, as
he deems desirable. Pursuant to this directive,
the Act of September 23, 1950, 64 Stat. 967, and
the Defense Housing and Community Facilities
Act of 1951, Public Law 139, 82d Congress, the
Secretary of Labor issued Regulations, Part 5,

itle 29, Subtitle A, Code of Federal Regulations,
which contain regulations, standards, and proce-
dl%res to be followed by Federal agencies which
are engaged in work subject to any of the statutes
listed in section 5.1 of the Regulations. Particu-
lar attention is directed to section 5.6 of the Regu-
lations setting forth the minimum investigatory
requirements which must be met by the agencies.

This manual is intended to implement and sup-
plement these minimum investigatory require-
ments with procedures to aid the agencies in dis-
charging their responsibility to assure compliance
with the labor standards provisions of the desig-
nated Statutes and Regulations, Part 5. It is
contemplated that in particular situations an
agency may find it necessary to supplement or
vary these procedures to some extent. For this
reason and because there is no substitute for the
exercise of ingenuity, initiative, and good judg-
ment in the application of investigation tech-
niques, this manual is intended to serve only as
a guide. It will be revised from time to time, and
accordingly it will be helpful if the agencies will
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submit their suggestions for revision and exam-
ples of problems that arise in the course of their
investigations.

Part I of these instructions is concerned with
the duties of the project inspector and Part IT
with the duties of the special investigator who
makes full-scale investigation when required.

Part I—INvEsTIGATION BY PrROJECT INSPECTOR

Skc. 1. Relationship with other duties.

(a) The investigation for compliance by the
project inspectors or other persons similarly re-
sponsible for the enforcement of the contract pro-
visions is continuous for the duration of the job.
Their activities are fundamental to the success
of this program, but the assumption of additional
responsibilities on their part should be consistent
with their presently assigned duties as well as
their experience and knowledge of construction
in all its phases. Accordingly, the effective use
of this staff will require that the project inspector
become fully familiar with each contractor’s re-
sponsibilities in the employment and payment of
persons engaged on the project as well as his re-
sponsibilities for meeting other specifications, such
as, for example, materials used, adherence to build-
ing code regulations, and time of completion
of work.

Sec. 2. Aid to Project inspector by the agency.

(2) To aid the project inspector in developing
familiarity with the labor standards provisions
of the contract and the importance of current
compliance by the contractor the agency should:

(1) Specifically bring to his attention the labor stand-
ards provisions which are required to be inserted in the
agency’s contracts pursuant o gection 55 of Regula-
tions, Part 5, and assure itself that he understands their
meaning and purpose. Many violations can be prevented
if the inspector will in turn assure himself that the con-
tractor understands these provisions in his contract from
the very beginning of the project.

(2) Make it clear to the project inspector that the en-
forcement of such labor provisions is in the same category
as other requirements of the contract specifications, and
that failure to comply with such labor standards re-
quires adjustments by contractors and subcontractors and,
in addition, may result in penalties being imposed. He
should understand that maintaining compliance during
the course of construction is clearly advantageous in
that it will save time, trouble, and expense to both the



contractor and the Government, as well as subserve the
interest of the public in the enforcement of these provi-
sions of law.

(3) Arrange to furnish a copy of the standard contract
labor stipulations and this manual to the project inspec-
tor at the beginning of his assignment, and at such other
times as are necessary.

Sec. 8. Extent of investigation by project in-
spector.

(a) As the inspector develops this awareness of
the labor provisions of the contracts and gains a
little experience in their application, he should be
able, merely through observation and by asking
questions in conjunction with carrying out his
other inspection duties, to determine readily
whether or not it is necessary to request the agency
for a full scale investigation as outlined in Part
IT of this manual. Ordinarily it will not be nec-
essary for him to make a detailed audit of the pay-
rolls or to conduct extensive interviews. (ieneral
familiarity with the payroll and time sheets, prog-
ress reports, contractors’ apprenticeship agree-
ments and similar data, together with oral in-
quiries of employees and other questions here and
there, would seem to be sufficient to develop in-
formation as to whether there is compliance with
the labor standards provisions. The inspector
will find it helpful to become acquainted with the
techniques outlined in Part IT of this manual and
many find it expedient to adapt some of them to
his investigation.

(b) Substantial sums of money can be saved if
violations are found and corrected in the early
stages of the construction. For example, in one
case a project inspector noted in scanning a pay-
roll for a large project that more apprentices
than journeymen were listed for a particular
classification. By asking a few questions the in-
spector found that the employees classified as
apprentices were performing the duties of jour-
neymen and, further, that they were not employed
under a bona fide apprenticeship program. As a
result, the contractor was enabled to rearrange his
methods whereby he utilized the proper number of
apprentices in an approved program and was not
later faced with a large back-pay bill and possible
ineligibility for further contracts. The Govern-
ment was saved the expense of searching out
widely scattered former employees in order to re-
construct the evidence of what had taken place
during the performance of the contract. In an-
other case, an inspector, by questioning a bulldozer

operator on a clearing job, discovered that th..
operator and other employees in his group were
being paid the rate for truck drivers. In each of
these cases the job was just getting under way and
the early correction of the violations resulted in
savings of time and money.

(¢) The inspector should bring to the attention
of his superiors the need of investigative assistance
or a complete investigation whenever he has reason
to believe that violations, which are of a serious
nature or not readily adjustable, may be present,
for example where:

(1) Complaints alleging violations of such a nature are
received which the inspector feels may have some validity.
Some of the sources of such complaints will be employees,
competing employers, their representatives or other in-
terested persons. (Complaints shall be treated confiden-
tially.)

(2) There are habitual and persistent violations of
other requirements of the contract so as to indicate a
general carelessness on the part of the contractor as
respects his contractual and statutory responsibilities.

(3) Contractors delay in furnishing the required pay-
rolls, certifications, or statements, if satisfactory expla-
nation is not furnished or other suspicious circumstances
exist.

(4) Discrepancies (other than routine errors) are dis-
covered. The discovery of falsifications in the time and,
payroll records, or reasonable cause to believe such
situation to exist, calls for especially prompt and vig-
orous action,

Skc. 4. Preliminary checking of payrolls by the
inspector. :

(a) The weekly payroll should be utilized for
spot checking in the course of investigation assign-
ments whether such investigations are made on a
selective basis or otherwise. The project inspector
should assume responsibility for timely and proper
submission of the required payroll data. He
should, at least, scan this information for com-
pleteness and discrepancies, such as dispropor-
tionate employment in the various classifications,
in the light of his knowledge of the status of con-
struction on the project. He should, of course,
compare the information on the payrolls with the
daily time records on a spot check basis and at in-
tervals sufficient to satisfy himself that the records
truly reflect the existing conditions. The pay-
rolls, certifications and statements, together with
the project inspector’s report of his findings and
recommendations, should be transmitted promptly
to the field or regional office for filing, or for fur-
ther checking and use by the special investigator
as may be necessary. The project inspector’s l‘
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port, if potential violations of a serious nature
.)I" that are not readily adjustable are indicated,
"Wshould contain sufficient data regarding the nature
and extent of such potential violations to enable
the agency to determine whether a full scale inves-
tigation by the special investigator is warranted.

Sec. 5. Posters.

(a) The project inspector should see that the
wage determination decision and any other re-
quired material pertaining to the required labor
standards provisions are posted by the contractor
at the site of the work in a prominent and accessible
place where it can be easily read by the workers.
Enforcement will be materially aided if, in addi-
tion to the posting of the Secretary of Labor’s
wage determination decisions, a poster is conspic-
uously displayed which informs employees of their
rights and that written complaints will be received
by the project inspector or the agency. This
would also serve to put the subcontractors on notice
of the labor standards provisions. It is suggested
that on projects covering large areas these posters
be placed at more than one location.

Parr II—FuLn Scare INVESTIGATION

Skoc. 1. Scheduling of the investigation.

(a) Investigations of a reasonable percentage of
projects should be made on a selective basis or
whenever the agency is put on notice (as a result
of the project inspector’s investigation or other-
wise) of any violations which are not readily
adjustable, or of any violations which are of a
serious nature.

(b) Investigations shall also be made whenever
specifically requested by the Secretary of Labor.

(c) The selective investigations should ordi-
narily be made as soon as feasible after the start
of substantial operations on the project, i. e., as
soon as most of the trades involved have been em-
ployed on the work, in order to determine com-
pliance adequately and to initiate enforcement
remedies in the event violation of the terms of the
contract or provisions of the pertinent statutes
are found.

Skc. 2. Investigation steps.

(a) Steps to be taken in conducting the inves-
tigation should include:

(1) Introduction—initial employer interview.

(2) Examination of the contract, wage determination
decision and posting requirements.

(3) Examination of the payroll.

(4) Examination of basic time and/or work records.

(5) Check on conformity with apprenticeship require-
ments.

(6) Check on laborers and mechanics not listed in the
wage determination decision.

(7) Transcribing payrolls.

(8) Employee interviews.

(9) Disclosure of information to employees.

(10) Conclusion of investigation.

(11) Settlement by restitution.

(12) Potential blacklist or eriminal cases.

(13) Report of the investigation.

Szc. 8. Conduct of Investigation.

(a) The full scale investigator should ordinar-
ily conduct the investigation in the manner and
order as outlined below :

1. Introduction—initial employer interview

(a) Preliminary steps. To the extent that the
information is available to the agency, it is usually
desirable for the investigator to gather as much
of the information indicated in steps 2 through 7
as possible prior to the initial employer interview.

(b) Credentials. Upon arriving at the project
site, the investigator should present his credentials
to the contractors, subcontractors, or their repre-
sentatives. (Credentials should also be presented
to employees when being interviewed.)

(¢) Discussion with employer. At his first in-
terview with the employer or the employer’s rep-
resentative, or as soon thereafter as practicable,
the investigator should

(1) Inform the employer that the purpose of his visit
is to make an investigation to determine compliance with
the pertinent statutes and Regulations, Part 5, and out-
line in general terms the scope of the investigation, in-
cluding the examination of pertinent records, employee
interviews and physical inspection of the project.

(2) Obtain the exact legal name of the corporation or
firm and any trade names, the full address, full names of
owners or officers and their titles; number of persons
employed, name and address of any subcontractors, and

such similar information as may be necessary to make
and complete the investigation.

2. Ezamination of the contract, wage determina-
tion, posting requirements

(a) An examination of the contract should be
made in order to ascertain whether the stipula-
tions required by section 5.5 of Regulations, Part
5, have been inserted in the contract. It should
also be ascertained whether the wage determina-
tion decision has been properly posted.



(b) All pertinent information should be tran-
scribed from the contract or otherwise incorpo-
rated in the report, including:

(1) Contract number.

(2) Date of award.

(3) Descriptiont of work of contractor and subcon-
tracters.

(4) Applicable wage rates.

(5) Name and address of general contractor.

3. Ezamination of the payrolls

(a) An examination of the contractor’s and
subcontractor’s payrolls, certified copies of which
are required to be submitted by them weekly,
should be made for accuracy, completeness, and
true representation of the facts. The examina-
tion should cover the current or most recent pay-
rolls as well as those for selected periods which
reflect the practice of the contractor or subcon-
tractor during the life of the contract.

(b) Check for completeness and accuracy of
payrolls as to the names, addresses, job classifica-
tions, hourly wage rates, daily and weekly hours
worked during the payroll period, gross weekly
wages earned, deductions made from wages, and
net weekly wages paid the employee.

(¢) Check the wage rates shown in the payroll
against the applicable wage determination.

(d) Check the number of employees in each job
classification to determine whether there is a dis-
proportionate employment of laborers, helpers or
apprentices. By way of illustration, existence of
any of the following circumstances may indicate
a disproportionate employment, depending upon
the status and type of project:

(1) Several laborers and only one journeyman electri-
cian on a payroll submitted by the electrical subeontractor
would normally indicate that laborers are performing
electrical work.

{(2) A greater number of helpers or apprentices than
mechanics clearly indicates that (a) the ratio of appren-
tices to mechanics is being disregarded, (b) apprentices
or helpers are performing the work of mechanics, and
(¢) all of the apprentices are not properly registered in
an approved program or the contractor or subcontractor
is not conforming to approved apprenticeship standards.

(e) Interim reports. If an interim inspection
or progress report has been received, it should be
carefully checked. It provides very valuable
information that may be used in comparing the
kind of work performed during a certain period
with the classifications listed on the payrolls for
corresponding periods. For instance, 1if sheet-

metal work is done during a particular month an
the payroll for that month fails to show any sheéb’
metal workers, it is obvious that the contractor is
in violation of the labor standards provisions.
(f) Contract Work Hours Standards Act. 1f
the Contract Work Hours Standards Act is ap-
plicable and an employee worked in excess of
eight hours in any calendar day or in excess of
forty hours in any workweek, determine whether
time and a half the employee’s regular rate was
paid him for such excess hours.

4. Examination of basic time and/or work records

(a) A sufficient number of checks of the basic
time cards, books, sheets, or other work or person-
nel records of a representative number of em-
ployees in each classification should be made
against the payroll record in order to disclose any
possible discrepancies, or to give reasonable as-
surance that none exist. Pertinent excerpts, or
copies of such records, should be included in the
case file.

(b) The records of particular employees should
be included in the check whenever there appears
to be any doubt or question with respect to such
individuals as a result of the payroll examination,
interviews, or for any other reason.

5. Check on conformity with apprenticeship re-
quirements

(a) Apprentices may not be employed on the
project unless they are registered under a bona
fide apprenticeship program registered with a
State Apprenticeship Council which is recognized
by the Federal Committee on Apprenticeship,
U. S. Department of Labor, or, if no such recog-
nized Council exists in a State, under a program
registered with the Bureau of Apprenticeship,
U. S. Department of Labor. (Sec. 5.5 (a) (4) of
Regulations of the Secretary of Labor, Part 5.)

(b) If it is found that so-called “apprentices”
are being employed who are not registered under
a bona fide program, ascertain their correct names,
addresses, type of work each is performing, their
classification, age, and rates of pay each is receiv-
ing. Also ascertain the local prevailing practice
in the particular construction industry for the em-
ployment of apprentices. It may be advisable in
some cases to consult with employer or employee
organizations, unions, State or Federal apprentice-
ship offices and others in the area for helpful
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information as to wage rates and the permissible

atio of journeymen to apprentices. In the case
of registered programs, permissible ratios of ap-
prentices to mechanics may be found in the set of
standards contained in the program to which the
contractor has subscribed.

(c) In the case of employment of apprentices
in excess of the approved ratio, or erroneous
classification of mechanics as apprentices, the in-
vestigator should ascertain from interviews and
available data all pertinent information such as
work experience in the trade or related trades, age,
type of work performed, rate of pay each is receiv-
ing, supervision received, and whether he has ever
been classified as an apprentice.

6. Laborers and mechanics not listed in the wage
determination decision

(a) Determine whether the contractor has been
employing any laborers or mechanics whose classi-
fication is not listed in the wage determination.
If so, describe the work they are performing, the
tools used, and report the wage rates they are being
paid and whether or not, as the case may be, they
have been reclassified in accordance with section
5.5 (a) (1) (ii) of Regulations, Part 5.

.. I'ranscribing payrolls

(a) Substantiation of compliance by representa-
tive tramscriptions. The investigator should,
where necessary, substantiate a finding of compli-
ance by representative payroll transcriptions
which reflect the practices of the contractor
throughout the course of the job. The transcrip-
tions should include for the period covered by the
investigation (1) an employee in each classifica-
tion representing the lowest wage rate paid, (2)
an employee in each classification representing the
longest hours worked, (8) representative weeks
in the most active period, (4) representative weeks
in the most inactive period, (5) all methods of
wage payments (salary, hourly, daily, etc.) in use
during the period covered by the investigation.

(b) Transcriptions in wviolation cases. Repre-
sentative transcriptions of the violations should
be made. These transcriptions, to be useful, must
be made in sufficient detail and in such form that
they can be used as a check against subsequent
computations or for purposes of restitution or as
possible evidence in other legal proceedings or in
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making deductions on Standard Form 1093.
Transcriptions should, insofar as possible, be pre-
pared on the forms used by the employer and
should be free of notes, comments, or other ex-
traneous matter. Comments or explanations
should be placed on separate memoranda or in
the narrative report.

8. Employee interviews

(a) Objectives of employee interviews. Em-
ployee interviews are essential to the completeness
of the investigation. They should be sufficient
in number to establish the degree of adequacy
and accuracy of the records and the nature and
extent of any violations. They should also be
representative. of all classifications of employees
on the project under investigation. In doubtful
compliance situations they should include inter-
views with former employees. It is desirable that
they be definite and clear enough to give anyone
reviewing the investigation file an adequate and
accurate picture of the violations, if any, as they
existed during the period covered by the
investigation.

The objectives of an employee interview will
be attained only if the investigator prepares for,
and approaches the interview in such a manner
that the pertinent facts desired will be elicited.
Transcriptions of records and the employees se-
lected for interview should be coordinated. This
will enable the employee to discuss the situation
more adequately and will afford the investigator
an opportunity to tie up the interview with the
transcriptions and clear up any matters about
which there may be doubt or question. The in-
formation derived from the interview will depend
in part on the attitude of the employee being inter-
viewed, which may be influenced by the way he is
approached. The employee should be informed
that the information given is confidential, and
that his identity will not be disclosed to the em-
ployer without the employee’s written permission.

(b) Place of interview. Employees currently
employed may be interviewed during working
hours on the job, in accordance with section 5.5
(a) (3) (ii) of Regulations, Part 5, provided the
interview can be properly and privately conducted
on the premises. In cases of falsification of rec-
ords, fear of reprisals or intimidation, it may be
more advisable to conduct the interview elsewhere
such as in the employee’s home, at the agency’s



office, or other suitable place where it may be
arranged.

(c) Mail interviews. Employees formerly em-
ployed on the job may be interviewed at their
home, at the agency’s office, or by mail.

Ordinarily, an interview should be made by
mail only if a personal interview is impracticable.
In addition to former employees, mail interviews
may often be appropriate where employees are not
on duty at the time of the investigation, but the
use of the mail form of interview should be kept
to a minimum and every effort should be made
to make personal interviews,

(d) Privacy of interviews. Employees should
not be interviewed in the presence of the em-
ployer, another employee, or any other person.

(e) Interview time. If the interview is con-
ducted on the job site it should be arranged to
cause the least inconvenience to the employer and
employee. If conducted elsewhere, effort should
be made to make it at the convenience of the em-
ployee. When held away from the job site, the
period selected should necessarily be before or
after the employee’s usual working hours.

The investigator should be able to estimate the
time to allow for an average interview and should
schedule interviews to assure immediate reception
of the employee. Careless scheduling results in
delay and creates an unfavorable impression.
Failure to adhere to the scheduling may cause re-
sentment and lack of cooperation by the employees.

(f) Oral interview statements. An employee
interview need not be recorded in a signed state-
ment when it serves merely to confirm what the
records reveal, and is not otherwise indicative
of a violation, assuming no violation has been
alleged and the records are adequate. A record
of such oral interviews should be made, however,
for the case file, showing date, name, classifica-
tion, and digest of the employee’s remarks.

(g) Signed interview statements. Signed in-
terview statements are necessary under circum-
stances where, without them, the investigator
might be left without support for his findings, if
the employees later attempt to change or deny the
testimony given.

A signed employee statement should not be re-
corded on the same sheet of paper as another
signed employee statement. An employee’s state-
ment cannot be considered confidential if another

employee is permitted to sign the samé sheet o
paper, and its use may otherwise be impaired.

The principal situations, which require the
preparation of a signed statement, arise when the
interview :

(1) Involves information as to hours, wages, classifica-
tion or other essential facts which are in question or
missing from the records but necessary for determina-
tion of whether a monetary violation has occurred, and
as a basis for the computation of back wages due.

(2) Has a bearing on the question of falsification
of records or other criteria of wilfulness.

(3) Indicates that the employee was intimidated, or
forced to “kick back” any part of his compensation.

(4) Yields factual evidence pertinent to any actual or
possible controversy with the employer as to whether a
particular violation has oceurred.

The foregoing are not necessarily inclusive of
all situations in which good judgment will call
for the taking of signed statements. The investi-
gator should keep in mind that the conclusions
he makes, or the facts he reports for decision by
others, often involve the current and prospective
expenditure of considerable sums of money.
Therefore, insofar as possible his report should
be based on interviews, personal observation, pay-
roll records and other data.

When. a representative number of interview,
which result in written statements are followed b
interviews of other employees in the same group
who are found to be employed under like condi-
tions, it is not usually necessary to prepare fur-
ther additional statements if they will merely
duplicate the essential information in the state-
ments already taken. The investigator should ex-
plain in his report of the investigation that the
employees named were in the same group and gave
the same information with respect to their own
employment as was given by other employees who
made signed statements.

(h) Preparation of interview statements—gen-
eral principles. When a written statement is
taken, it should be recorded in the manner stated
by the employee; it should be read by him, and
contain a statement that it has been read and that
it is correct. The investigator may restate or
summarize the employee’s remarks, but should do
so in the first person and should phrase it in the
employee’s manner of speaking. The statement |
should be signed by the employee and the signa-
ture, except in mail interviews, should be wit-
nessed by the investigator. Where the statement



"not signed, the investigator should give, either
in the statement or in his report, the employee’s
reason for not signing. Any changes in a signed
employee statement should be initialed by the
employee.

Each interview statement should contain identi-
fying information as follows:

(1) Place and date of interview.

(2) Name of employer (firm).

(8) Name and permanent address of employee being
interviewed.

(4) Employment status (whether present or former
employee).

(5) If an apprentice, the age, date of birth, and infor-
mation concerning his status.

(6) Job classification and exact work performed, place
where performed, period of employment, hour for start-
ing and stopping work, daily and weekly hours worked,
rate of pay, wages received, manner in which time and
work are recorded.

The interview should cover all the allegations
of violations (particularly those in a complaint)
with respect to which the employee could be ex-
pected to be in a position to furnish information.
The employee should be questioned as to whether
he has ever been forced, intimidated or threatened

ith dismissal to give up any part of his compen-

tion,

The interview should also cover any other de-
tails necessary to indicate accuracy of the em-
ployer’s records, statements, or certifications in
order to determine whether there has been
compliance.

(1) Employee interviews where records are in-
adequate or inaccurate. 'When records are inade-
quate or inaccurate, the employee interviews
should contain as much information as possible
regarding the inadequacies or inaccuracies and
hours of work. The workday, workweeks, and the
periods covered by the active and less active pe-
riods should be established in order that a formula
or pattern can be formulated for the computation
of any back wages that may be due. Holiday
weeks, if any, should be identified.

(j) Complainant interview. All complaint in-
vestigations must include, except under extraordi-
nary circumstances, an interview with the com-
plainant. When the complaint was made in per-
son, particularly by a person who was not em-
ployed at the time by the employer complained
against, the complaint itself may be in sufficient

detail to constitute an interview. In such a case,
an interview or a notice by letter may be post-
poned until the complainant can be informed that
the investigation has been made and of the results
insofar as the complainant is personally con-
cerned. When a complainant interview is im-
practicable or impossible, the omission of the in-
terview should be justified in the report of the in-
vestigation. The investigator should use caution
and consider all aspects of the investigation in de-
termining whether he should interview the com-
plainant at, or away from, the work site.

9. Disclosure of information to employees

During an investigation, the investigator may
receive oral inquiries from employees as to the
provisions of the acts, compliance with those pro-
visions by the employer, and whether the em-
ployees may expect to receive back wages as a
result of the investigation.

An inquiring employee has a right to be in-
formed of the provisions of the acts and of his
rights. He should, however, be given no infor-
mation by the investigator which was obtained
from an examination of the employer’s records,
except that the investigator may check with the
employee transcriptions from the employer’s rec-
ords of pertinent matters, such as proper classi-
fication, hours worked, and wages paid. This
should be done not by showing the transcriptions
to the employee, but by questioning him as to his
work performance, hours worked in particular
days and weeks, wages paid, and by checking his
answers against the transcriptions, or by compar-
ing the transcriptions, check stubs, personal time
records, or any evidence possessed by the employee.
Under no circumstances may the employee be
given, or allowed to make, copies of data obtain
from the employer’s records. '

The investigator should not, under any circum-
stances, give his opinion as to whether any back
wages are due an employee because of the viola-
tions by the employer, but he may instruct the em-
ployee as to how his wages or overtime pay, if ap-
plicable, should be computed.

The investigator must carefully refrain from
words or acts which may be interpreted as sug-
gesting to employees, or groups of employees, that
resort be had to the courts.



The investigator may advise inquirers that his
sole function as an investigator is to ascertain and
to report to his superiors all of the facts concern-
ing the employer’s compliance with the provisions
of the statutes, that the investigation is not com-
pleted until his superiors have received and acted
upon the facts, and that any further inquiries
concerning the investigation should be addressed
to the agency.

10. Conclusion of the investigation

(a) When the investigator has completed his
examination of the employer’s pertinent records,
interviewed representative employees, and ob-
tained all the facts necessary to determine the
extent of the employer’s compliance or noncem-
pliance, he may, when appropriate, confer with
the employer, or his designated representative, and

(1) Inform him generally of the investigation findings,
and indicate that these findings are based solely on the
facts and information disclosed by the investigation.

(2) Detail to him specifically what must be done to
eliminate the violations, if any, and give him any avail-
able informational material, in addition to that already
given him, which the investigation has developed he may
need or should have, or request that it be mailed to him
by the agency office. In appropriate cases the investiga-
tor may, within the limits of the authority delegated to
him Dby the agency head, arrange for payment of resti-
tution.

11. Settlement by restitution

In accordance with section 5.10 (a) of the Regu-
lations, Part 5, in appropriate cases where viola-
tions of the labor standards stipulations required
by the regulations and the applicable statutes re-
sult in underpayment of wages, and such under-
payment is found to be nonwilful, restitution may
be ordered by the agency to be made to all the em-
ployees involved. Computation of back wages
may be made by the agency, or the employer may
be requested to do so, subject to check by the
agency.

Upon completion of computations, a summary
sheet of the unpaid amounts payable to the em-
ployees involved should be prepared by the agency
a copy of which shall be furnished the employer.
The agency shall advise the employer of the pro-
cedure which will satisfy it conclusively that
proper restitution has been made.

12. Potential blacklist or criminal cases

When an investigator develops a case in which
the blacklist might be applied under section 5.6 (b)
of Regulations, Part 5, or in which criminal action
might be undertaken under section 5.10 (b) of the
Regulations, he shall not negotiate for restitution
nor reveal the detailed evidence on which his find-
ings are based to the employer. He should, how-
ever, advise him generally as to the steps he should
take to bring himself into compliance.

In such cases the investigator shall obtain suf-
ficient evidence such as transcriptions, employee
interviews, and official reports which justify his
referral of the case to his agency for action under
either or both of these sections of the Regulations.

18. Report of the investigation

(a) After completing all aspects of the investi-
gation as prescribed and gathering sufficient evi-
dence to support the conclusions reached, the case
file containing documents, employee statements,
transcripts of records, computations, and other
material shall be referred through channels to
the agency with an appropriate written report
covering details of the investigation, findings,
manner of settlement or recommendation as t.
further action. Where restitution s made, ev]
dence of the payments should be included in the
case file.

(b) In all cases where wilful violations are
found, as well as in all cases of underpayment of
$500 or more, whether wilful or not, a copy of
the investigation report, including the informa-
tion required under section 5.7 (a) of the Regu-
lations, Part 5, shall be forwarded to the Secre-
tary of Labor by the agency.

(¢) In his report in a potential blacklist or
criminal case the investigator should make defi-
nite recommendations when he has probable cause
to conclude that the violations are aggravated, wil-
ful or contravene a criminal statute, as the case
may be, as to whether the blacklist should be ap-
plied under section 5.6 (b) of Regulations, Part
5, or whether the matter should be forwarded to
the Attorney General of the United States in ac-
cordance with section 5.10 (b) of the Regulations,
or both. In such cases, as in all others, the file
should contain sufficient evidence to justify his
recommendations.
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Title 29—Labor

Subtitle A—Office of the Secretary of Labor

PART 3—CONTRACTORS AND SUBCON-
TRACTORS ON PUBLIC BUILDING OR
PUBLIC WORK FINANCED IN WHOLE
OR IN PART BY LOANS OR GRANTS
FROM THE UNITED STATES

Section 3.1 Purpose and scope.

This part prescribes “anti-kickback” regula-
tions under section 2 of the Act of June 13, 1934,
as amended (40 U.S.C. 276¢), popularly known
as the Copeland Act. This part applies to any
contract which is subject to Federal wage stand-
ards and which is for the construction, prosecu-
tion, completion, or repair of public buildings,
public works or buildings or works financed in
whole or in part by loans or grants from the
United States. The part is intended to aid in the
enforcement of the minimum wage provisions of
the Davis-Bacon Act and the various statutes deal-
ing with Federally-assisted construction that con-
tain similar minimum wage provisions, including
those provisions which are not subject to Reorga-
nization Plan No. 14 (e.g., the College Housing
Act of 1950, the Federal Water Pollution Con-
trol Act, and the Housing Act of 1959), and in the
enforcement of the overtime provisions of the

Contract Work Hours Standards Act whenever
they are applicable to construction work. The part
details the obligation of contractors and subcon-
tractors relative to the weekly submission of
statements regarding the wages paid on work
covered thereby ; sets forth the circumstances and
procedures governing the making of payroll
deductions from the wages of those employed on
such work; and delineates the methods of pay-
ment permissible on such work.

Section 3.2 Definitions.

As used in the regulations in this part:

(a) The terms “building” or “work” generally
include construction activity as distinguished
from manufacturing, furnishing of materials, or

(3)

servicing and maintenance work. The terms in-
clude, without limitation, buildings, structures,
and improvements of all types, such as bridges,
dams, plants, highways, parkways, streets, sub-
ways, tunnels, sewers, mains, powerlines, pump-
ing stations, railways, airports, terminals, docks,
piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, and canals; dredging, shoring,
scaffolding, drilling, blasting, excavating, clear-
ing, and landscaping. Unless conducted in connec-
tion with and at the site of such a building or work
as is described in the foregoing sentence, the
manufacture or furnishing of materials, articles,
supplies, or equipment (whether or not a Federal
or State agency acquires title to such materials,
articles, supplies, or equipment during the course
of the manufacture or furnishing, or owns the
materials from which they are manufactured or
furnished) is not a “building” or “work” within
the meaning of the regulations in this part.

(b) The terms “construction,” “prosecution,”
“completion,” or “repair” mean all types of work
done on a particular building or work at the site
thereof, including, without limitation, altering, re-
modeling, painting and decorating, the transport-
ing of materials and supplies to or from the build-
ing or work by the employees of the contruction
contractor or construction subcontractor, and the
manufacturing or furnishing of materials, arti-
cles, supplies, or equipment on the site of the build-
ing or work, by persons employed at the site by
the contractor or subcontractor.

(¢) The terms “public building” or “public
work” include building or work for whose con-
struction, prosecution, completion, or repair, as
defined above, a Federal agency is a contracting
party, regardless of whether title thereof is in
a Federal agency.

(d) The term “building or work financed in
whole or in part by loans or grants from the
United States” includes building or work for
whose construction, prosecution, completion, or



repair, as defined above, payment or part pay-
ment is made directly or indirectly from funds
provided by loans or grants by a Federal agency.
The term does not include building or work for
which Federal assistance is limited solely to loan
guarantees or insurance.

(e) Every person paid by a contractor or sub-
contractor in any manner for his labor in the con-
struction, prosecution, completion, or repair of a
public building or public work or building or
work financed in whole or in part by loans or
grants from the United States is “employed” and
receiving “wages,” regardless of any contractual
relationship alleged fo exist between him and the
real employer.

(f) The term “any affiliated person” includes a
spouse, child, parent, or other close relative of the
contractor or subcontractor ; a partner or officer of
the contractor or subcontractor; a corporation
closely connected with the contractor or subcon-
tractor as parent, subsidiary or otherwise, and an
officer or agent of such corporation.

(g) The term “Federal agency” means the
United States, the District of Columbia, and all
executive departments, independent establish-
ments, administrative agencies, and instrumen-
talities of the United States and of the District of
Columbia, including corporations, all or substan-
tially all of the stock of which is beneficially owned
by the United States, by the District of Columbia,
or any of the foregoing departments, establish-
ments, agencies, and instrumentalities.

Section 3.3 Weekly statement with respect to
payment of wages.

(a) Asused in this section, the term “employee”
shall not apply to persons in classifications higher
than that of laborer or mechanic and those who
are the immediate supervisors of such employees.

(b) Each contractor or subcontractor engaged
in the construction, prosecution, completion, or
repair of any public building or public work, or
building or work financed in whole or in part by
loans or grants from the United States, shall fur-
nish each week a statement with respect to the
wages paid each of its employees engaged on work
covered by 29 CFR Parts 3 and 5 during the pre-
ceding weekly payroll period. This statement shall
be executed by the contractor or subcontractor or
by an authorized officer or employee of the con-

tractor or subcontractor who supervises the pay-

meent of wages, and shall be on form WH 348, -

“Statement of Compliance”, or on an identical
form on the back of WH 347, “Payroll (For Con-
tractors Optional Use)” or on any form with iden-
tical wording. Sample copies of WH 347 and
WH. 348 may be obtained from the Government
contracting or sponsoring agency, and copies of
these forms may be purchased at the Government
Printing Office.

(¢) The requirements of tais section shall not
apply to any contract of $2,000 or less.

(d) Upon a written finding by the head of a
Federal agency, the Secretary of Labor may pro-
vide reasonable limitations, variations, tolerances,
and exemptions from the requirements of this sec-
tion subject to such conditions as the Secretary
of Labor may specify.

[29 F.R. 95, Jan. 4, 1964, as amended at 33 F.R. 10186,
July 17, 1968]

Section 3.4 Submission of weekly statements
and the preservation and inspection of
weekly payroll records.

(a) FEach weekly statement required under § 3.3
shall be delivered by the contractor or subcontrac-
tor, within seven days after the regular payment
date of the payroll period, to a representative of a
Federal or State agency in charge at the site of the
building or work, or, if there is no representative
of a Federal or State agency at the site of the
building or work, the statement shall be mailed
by the contractor or subcontractor, within such
time, to a Federal or State agency contracting for
or financing the building or work. After such ex-
amination and check as may be made, such state-
ment, or a copy thereof, shall be kept available, or
shall be transmitted together with a report of any
violation, in accordance with applicable procedures
prescribed by the United States Department of
Labor.

(b) Each contractor or subcontractor shall
preserve his weekly payroll records for a period of
three years from date of completion of the con-
tract. The payroll records shall set out aecurately
and completely the name and address of each la-
borer and mechanic, his correct classification, rate
of pay, daily and weekly number of hours worked,
deductions made, and actual wages paid. Such
payroll records shall be made available at all times



for inspection by the contracting officer or his
authorized representative, and by authorized rep-
resentatives of the Department of Labor.

Section 3.5 Payroll deductions permissible
without application to or approval of the
Secretary of Labor.

Deductions made under the circumstances or in
the situations described in the paragraphs of this
section may be made without application to and
approval of the Secretary of Labor:

(a) Any deduction made in compliance with
the requirements of Federal, State, or local law,
such as Federal or State withholding income taxes
and Federal social security taxes.

(b) Any deduction of sums previously paid to
the employee as a bona fide prepayment of wages
when such prepayment is made without discount
or interest. A “bona fide prepayment of wages” is
considered to have been made only when cash or
its equivalent has been advanced to the person em-
ployed in such manner as to give him complete
freedom of disposition of the advanced funds.

(¢) Any deduction of amounts required by
court process to be paid to another, unless, the de-
duction is in favor of the contractor, subcontractor
or any affiliated person, or when collusion or col-
laboration exists. )

(d) Any deduction constituting a contribution
on behalf of the person employed to funds estab-
lished by the employer or representatives of em-
ployees, or both, for the purpose of providing
either from principal or income, or both, medical
or hospital care, pensions or annuities on retire-
ment, death benefits, compensation for injuries,
illness, accidents, sickness, or disability, or for
insurance to provide any of the foregoing, or
unemployment benefits, vacation pay, savings ac-
counts, or similar payments for the benefit of em-
ployees, their families and dependents: Provided,
however, That the following standards are met:
(1) The deduction is not otherwise prohibited by
law; (2) it is either: (i) Voluntarily consented
to by the employee in writing and in advance of
the period in which the work is to be done and such
consent is not a condition either for the obtaining
of or for the continuation of employment, or (ii)
provided for in a bona fide collective bargaining
agreement between the contractor or subcontrac-
tor and representatives of its employees; (3) no
profit or other benefit is otherwise obtained, di-

rectly or indirectly, by the contractor or subcon-
tractor or any affiliated person in the form of
commission, dividend, or otherwise; and (4) the
deductions shall serve the convenience and interest
of the employee.

(e) Any deduction contributing toward the
purchase of United States Defense Stamps and
Bonds when voluntarily authorized by the
employee.

(f) Any deduction requested by the employee to
enable him to repay loans to or to purchase shares
in credit unions organized and operated in accord-
ance with Federal and State credit union statutes.

(g) Any deduction voluntarily authorized by
the employee for the making of contributions to
governmental or quasi-governmental agencies,
such as the American Red Cross.

(h) Any deduction voluntarily authorized by
the employee for the making of contributions to
Community Chests, United Givers Funds, and
similiar charitable organizations.

(i) Any deductions to pay regular union initia-
tion fees and membership dues, not including fines
or special assessments: Provided, however, That a
collective bargaining agreement between the con-
tractor or subcontractor and representatives of its
employees provides for such deductions and the
deductions are not otherwise prohibited by law.

(j) Any deduction not more than for the “rea-
sonable cost” of board, lodging, or other facilities
meeting the requirements of section 3(m) of the
Fair Labor Standards Act of 1938, as amended,
and Part 531 of this title. When such a deduction
is made the additional records required under
§ 516.27 (a) of this title shall be kept.

Section 3.6 Payroll deductions permissible
with the approval of the Secretary of
Labor.

Any contractor or subcontractor may apply to
the Secretary of Labor for permission to make any
deduction not permitted under § 3.5. The Secretary
may grant permission whenever he finds that :

(a) The contractor, subcontractor, or any af-
filiated person does not make a profit or benefit
directly or indirectly from the deduction either
in the form of a commission, dividend, or other-
wise;

(b) The deduction is not otherwise prohibited
by law;

(¢) The deduction is either (1) voluntarily con-



sented to by the employee in writing and in ad-,
vance of the period in which the work is to be done-
and such consent is not a condition either for the
obtaining of employment or its continuance, or
(2) provided for in a bona fide collective bargain-
ing agreement between the contractor or subcon-
tractor and representatives of its employees; and

(d) The deduction serves the convenience and
interest of the employee.

Section 3.7 Applications for the approval of
the Secretary of Labor.

Any application for the making of payroll de-
ductions under § 3.6 shall comply with the require-
ments prescribed in the following paragraphs of
this section:

(a) The application shall be in writing and shall
be addressed to the Secretary of Labor.

(b) The application shall identify the contract
or contracts under which the work in question
is to be performed. Permission will be given
for deductions only on specific, identified con-
tracts, except upon a showing of exceptional
circumstances.

(¢) The application shall state affirmatively that
there is compliance with the standards set forth
in the provisions of § 8.6. The affirmation shall be
accompanied by a full statement of the facts in-
dicating such compliance.

(d) The application shall include a description
of the proposed deduction, the purpose to be served
thereby, and the classes of laborers or mechanics
from whose wages the proposed deduction would
be made.

(e) The application shall state the name and
business of any third person to whom any funds
obtained from the proposed deductions are to be
transmitted and the affiliation of such person, if
any, with the applicant.

Section 3.8 Action by the Secretary of Labor
upon applications.

The Secretary of Labor shall decide whether
or not the requested deduction is permissible under
provisions of § 3.6; and shall notify the applicant
in writing of his decision.

Section 3.9 Prohibited payroll deductions.

Deductions not elsewhere provided for by this
part and which are not found to be permissible
under § 3.6 are prohibited.

Section 3.10 Methods of payment of wages.

The payment of wages shall be by cash, negoti-
able instruments payable on demand, or the addi-
tional forms of compensation for which deductions
are permissible under this part. No other methods
of payment shall be recognized on work subject
to the Copeland Act.

Section 3.11 Regulations part of contract.

All contracts made with respect to the construc-
tion, prosecution, completion, or repair of any
public building or public work or building or work
financed in whole or in part by loans or grants
from the United States covered by the regulations
in this part shall expressly bind the.contractor or
subcontractor to comply with such of the regula-
tions in this part as may be applicable. In this
regard, see § 5.5(a) of this subtitle.
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Subpart A—General

Section 5.1 Purpose and scope.

(a) The regulations contained in this part are
promulgated in order to coordinate the administra-
tion and enforcement of the labor standards pro-
visions of each of the following acts by the Federal
agencies responsible for their administration and
such additional statutes as may from time to time
confer upon the Secretary of Labor additional
duties and responsibilities similar to those con-
fered upon him under Reorganization Plan No. 14
of 1950:

The Davis-Bacon Act (40 U.8.C. 276a-—276a-7), and as
extended to the Federal-Aid Highway Act of 1956 (23
U.8.C.113).

Copeland Act (40 U.8.C. 276¢).

The Contract Work Hours Standards Act (40 U.S.C.
327-330).

National Housing Aect (12 U.S.C. 1713, 1715a, 1715c,
1715k, 1715(d) (8) and (4), 1715v, 1715w, 1715x, 1743,
1747, 1748b, 1748h-2, 1750g).

Hospital Survey and Construction Act (42 U.S.C. 291h).

Federal Airport Act (49 U.S.C. 1114).

Housing Act of 1949 (42 U.8.C. 1459).

School Survey and Construction Act of 1950 (20 U.S.C.
636).

Defense Housing and Community Facilities and Services
Act of 1951 (42 U.S.C. 1592i).

United States Housing Act of 1937 (42 U.S.C. 1416).

Federal Civil Defense Act of 1950 (50 U.S.C. App. 2281).

Area Redevelopment Act (42 U.8.C. 2518).

Delaware River Basin Compact (sec. 15.1, 75 Stat. 714).

Health Professions Educational Assistance Act of 1963
(42 U.8.C. 292d(c) (4),293a(c) (5) ).

Mental Retardation Facilities Construction Act (42
U.8.C. 295(a) (2) (a), 2662(5), 2675(a) (5)).

Community Mental Health Centers Act (42 U.8.C. 2685
(a) (8)).

Higher Educational Facilities Act of 1963 (20 U.S.C.
753).

Vocational Educational Act of 1963 (20 U.S.C. 35f).

Library Services and Construction Act (20 U.S.C. 355¢
(2) (4)).

Urban Mass Transportation Act of 1964 (sec. 10a, 78
Stat. 307).

Economic Opportunity Act of 1964 (sec. 607, 78 Stat.
532).

Public Health Service Act (sec. 605(a) (5), 78 Stat. 454).

Housing Act of 1964 (78 Stat. 797).

The Commercial Fisheries Research and Development
Act of 1964 (sec. 7, 78 Stat. 199).

(3)

The Nurse Training Act of 1964 (sec. 2, 78 Stat. 910).

Elementary and Secondary Education Act of 1965 (20
U.8.C. 239).

Federal Water Pollution Control Act (33 U.S.C. 466).

Appalachian Regional Development Act of 1965 (79 Stat.
5, 21, sec. 402).

National Technical Institute for the Deaf Act (79
Stat. 125, 126, sec. 5(b) (5)).

(b) Sections 5.3 and 5.4 contain the Depart-
ment’s procedural rules governing requests for
wage determinations under the Davis-Bacon Act
and its related statutes listed in § 1.1 of this sub-
title and the use of such wage determinations.

[29 F.R. 99, Jan. 4, 1964, as amended at 30 F.R. 13136,
Oct. 15, 19561

Section 5.2 Definitions.

As used in this part:

(a) The term “Agency Head” means the prin-
cipal official of the Federal Agency and includes
those persons duly authorized to act in his behalf;

(b) The term “Contracting Officer” means the
individual, his duly appointed successor, or his
authorized representative who is designated and
authorized to enter into contracts on behalf of
the Federal agency, or other administering agency ;

(¢) The term “Apprentices” means persons who
are indentured and employed in a bona fide ap-
prenticeship program and individually registered
by the program sponsor with a State Apprentice-
ship Agency which is recognized by the Bureau
of Apprenticeship and Training, United States
Department of Labor, or if no recognized Agency
exists in a State, in a program registered with the
Bureau of Apprenticeship and Training, United
States Department of Labor;

(d) The term “wage determination” includes
the original decision and any subsequent decisions
modifying, superseding, correcting, or otherwise
changing the provisions of the original decision,
issued prior to the award of the construction con-
tract, except that under the National Housing Act
changes in the decision shall be effective if made
at any time prior to the beginning of construction.
The use of the wage determination shall be subject
to the provisions of § 5.4;



(e) The term “contract” means any contract
within the scope of the labor standards provisions
of any of the acts listed in §5.1 and which is
entered into for the actual construction, alteration
and/or repair, including painting and decorating,
of a public building or public work, or building
or work financed in whole or in part from Federal
funds or in accordance with guarantees of a Fed-
eral agency or financed from funds obtained by
pledge of any contract of a Federal agency to make
a loan, grant or annual contribution, except where
a different meaning is expressly indicated;

(f) The terms “building” or “work” generally
include construction activity as distinguished
from manufacturing, furnishing of materials, or
servicing and maintenance work. The terms in-
clude without- limitation, buildings, structures,
and improvements of all types, such as bridges,
dams, plants, highways, parkways, streets, sub-
ways, tunnels, sewers, mains, power lines, pump-
ing stations, railways, airports, terminals, docks,
piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, dredging, shoring,
rehabilitation and reactivation of plants, scaffold-
ing, drilling, blasting, excavating, clearing, and
landscapping. The manufacture or furnishing of
materials, articles, supplies or equipment
(whether or not a Federal or State agency acquires
title to such materials, articles, supplies, or equip-
ment during the course of the manufacture or fur-
nishing, or owns the materials from which they are
manufactured or furnished) is nota “building” or
“work” within the meaning of the regulations
in this part unless conducted in connection with
and at the site of such a building or work as is
described in the foregoing sentence, or under the
United States Housing Act of 1937 and the Hous-
ing Act of 1949 in the construction or develop-
ment of the project.

(g) The terms “construction”, “prosecution”,
“completion”, or “repair” mean all types of work
done on a particular building or work at the site
thereof or under the United States Housing Act
of 1937 and the Housing Act of 1949 in the con-
struction or development of the project, includ-
ing without limitation, altering, remodeling,
painting and decorating, the transporting of mate-
rials and supplies to or from the building or work
by the employees of the construction contractor or
construction subcontractor, and the manufactur-

ing or furnishing of materials, articles, supplies
or equipment. on the site of the building or work,
or under the United States Housing Act of 1937
and the Housing Act of 1949 in the construction
or development of the project, by persons em-
ployed by the contractor or subcontractor. A mere
token beginning of the work shall not be deemed
to be the “beginning of construction” as that term
is used in the National Housing Act.

(h) The term “public building” or “public
work” includes building or work, the construction,
prosecution, completion, or repair of which, as
defined above, is carried on directly by authority
of or with funds of a Federal agency to serve the
interest of the general public regardless of whether
title thereof is in a Federal agency. However, the
term “initial construction” in the Federal-Aid
Highway Act of 1956 does not include repair or
maintenance work.

(i) Every person paid by a contractor or sub-
contractor in any manner for his labor in the
construction, prosecution, completion, or repair of
a public building or public work, or building or
work financed in whole or in part by loans, grants,
or guarantees from the United States, is “em-
ployed” and receiving “wages”, regardless of any
contractual relationship alleged to exist.

(j) The term “Federal agency” means the
United States, the District of Columbia, and all
executive departments, independent establish-
ments, administrative agencies, and instrumentali-
ties of the United States and of the District of
Columbia, including corporations, all or substanti-
ally all of the stock of which is beneficially owned
by the United Staes, by the District of Columbia,
or any of the foregoing departments, establish-
ments, agencies, and instrumentalities.

(k) The term “wages” (and its singular form)
has the meaning prescribed in section 1(b) of the
Davis-Bacon Act.

(29 F.R. 99, Jan. 4, 1964, as amended at 29 F.R, 13463,
Sept. 30, 1964]

Section 5.3 Procedure for requesting wage
determinations.

(a) (1) The Federal Agency shall initially re-
quest a wage determination under the Davis-
Bacon Act or any of its related prevailing wage
statutes by submitting to the Solicitor of Labor,
United States Department of Labor, Washington



D.C. 20210, a completed Department of Labor
Form DB-11. State Highway Departments under
the Federal-Aid Highway Act of 1956 shall sim-
ilarly request a wage determination by using De-
partment of Labor Form DB-11(2). These forms
are available from the Office of the Solicitor,
United States Department of Labor. The agency
shall check only those classifications on the appli-
cable form which will be needed in the performance
of the work (inserting a note such as “entire sched-
ule” or “all applicable classifications” is not suffi-
cient). Additional classifications needed which are
not on the form may be typed in the blank spaces
or on a separate list and attached to the form.
The agency shall not list classifications which can
be fitted into classifications on the form, or classi-
fications which are not generally recognized in
the area or in the construction industry.

(2) In completing Form DB-11 or DB-11(a),
the agency shall furnish:

(1) A sufficiently detailed description of the
work to indicate whether heavy, highway, or build-
ing construction, or any other type of construction
is involved. Additional description or separate at-
tachment, if necessary for identification of type of
project, shall be furnished.

(i1) Location of the proposed project (include
distance in miles and direction from the nearest
point of reference).

(i11) The agency’s evaluation as to whether the
project is a building, heavy, highway or other type
of construction project.

(3) Such request for a wage determination shall
be accompanied by any pertinent wage payment in-
formation, which may be available. This informa-
tion need not accompany a request in areas where
the wage patterns are clearly established. When the
requesting agency is a State Highway Department
under the Federal-Aid Highway Act of 1956, such
agency shall also include its recommendations as
to the wages which are prevailing for each classi-
fication of laborers and mechanics on similar con-
struction in the immediate locality.

(b) Whenever the wage patterns in a particu-
lar area for a particular type of construction are
well settled and whenever it may be reasonably
anticipated that there will be a large volume of
procurement in that area for such a type of con-
struction, the Secretary of Labor, upon the request
of a Federal agency or in his discretion, may issue
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such a general wage determination when, after con-
sideration of the facts and circumstances involved,
he finds that the applicable statutory standards
and those of Part 1 of this subtitle will be met.
(c) The time required for processing requests
for wage determinations varies according to the
facts and circumstances in each case. An agency
should anticipate that such processing in the De-
partment of Labor will take at least 30 days.

{29 F.R. 100, Jan. 4, 1964, as amended at 29 F.R. 13463,
Sept. 30, 1964] .

Section 54 TUse and effectiveness of wage
determinations.

(a) Wage determinations initially issued shall
be effective for 120 calendar days from the date of
such determinations, If such a wage determination
is not used in the period of its effectiveness, it is
void. If it appears that a wage determination may
expire between bid opening and award, the agency
should request a new wage determination sufficient-
ly in advance of the bid opening to assure receipt
prior thereto. However, when due to unavoidable
circumstances a determination expires before.
award and after bid opening, the Solicitor upon
a written finding to that effect by the Head of the
Federal Agency in individual cases may extend
the expiration date of a determination whenever
bhe finds it necessary and proper in the public in-
terest to prevent injustice or undue hardship or to
avoid serious impairment in the conduct of
Government business. '

(b) All actions modifying an original wage
determination prior to the award of the contract
or contracts for which the determination was
sought shall be applicable thereto, but modifica-
tions received by the Federal agency (in the case
of the Federal-Aid Highway Act of 1956, the
State Highway Department of each State) later
than 10 days before the opening of bids shall not
be effective except when the Federal agency (in the
case of the Federal-Aid Highway Act of 1956,
the State Highway Department of each State)
finds that there is a reasonable time in which to
notify bidders of the modification. Similarly, in
the case of contracts entered into pursuant to the
National Housing Act, changes or modifications in
the original determination shall be effective if
made prior to the beginning of construction, but
shall not apply after the mortgage is initially en-



dorsed by the Federal agency. A modification in no
case will continue in effect beyond the effective
period of the wage determination to which it
relates.

(c¢) Upon his own initiative or the request of a
Federal agency (or a State Highway Department
under the Federal-Aid Highway Act of 1956), the
Secretary shall correct any wage determination in-
cluded in a contract subject to the minimum wage
provisions of the statutes listed in § 1.1 of this sub-
title whenever he finds such a wage determination
contains clerical errors.

[29 F.R. 100, Jan. 4, 1964, as amended at 29 F.R. 13463,
Sept. 30, 1964]

Section 5.5 Contract provisions and related
madtters.

(a) The Agency Head shall cause or require
to be inserted in full in any contract subject to the
labor standards provisions of any of the acts listed
in § 5.1, except those subject only to the Contract
Work Hours Standards Act, the following clauses
or any modifications thereof to meet the particular
needs of the agency if first approved by the De-
partment of Labor:

(1) Minimum wages. (i) All mechanics and laborers
employed or working upon the site of the work, or under
the United States Housing Act of 1937 or under the Hous-
ing Act of 1949 in the construction or development of the
project, will be paid unconditionally and not less often
than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as
are permitted by regulations issued by the Secretary of
Labor under the Copeland Act (29 CFR Part 3), the full
amounts due at time of payment computed at wage rates
not less than those contained in the wage determination
decision of the Secretary of Labor which is attached hereto
and made a part hereof, regardless of any contractual
relationship which may be alleged to exist between the
contractor and such laborers and mechanics; and the
wage determination decision shall be posted by the con-
tractor at the site of the work in a prominent place where
it can be easily seen by the workers. For the purpose of
this clause, contributions made or costs reasonably antici-
pated under section 1(b) (2) of the Davis-Bacon Act on be-
half of laborers or mechanics are considered wages paid
to such laborers or mechanics, subject to the provisions of
29 CFR 5.5(a) (1) (iv). Also for the purpose of this clause,
regular contributions made or costs incurred for more
than a weekly period under plans, funds, or programs, but
covering the particular weekly period, are deemed to be
constructively made or incurred during such weekly
period.

(ii) The contracting officer shall require that any class
of laborers or mechanics which is not listed in the wage

determination and which is to be employed under the
contract, shall be classified or reclassified conformably to
the wage determination, and a report of the action taken
shall be sent by the Federal agency to the Secretary of
Labor. In the event the interested parties cannot agree on
the proper classification or reclassification of a particular
class of laborers and mechanics to be used, the question
accompanied by the recommendation of the contracting
officer shall Dhe referred to the Secretary for final
determination. '

(iii) The contracting officer shall require, whenever the
minimum wage rate prescribed in the contract for a class
of laborers or mechanics includes a fringe benefit which is
not expressed as an hourly wage rate and the contractor is
obligated to pay a cash equivalent of such a fringe benefit,
an hourly cash equivalent thereof to be established. In the
event the interested parties cannot agree upon a cash
equivalent of the fringe benefit, the question, accom-
panied by the recommendation of the contracting offi-
cer, shall be referred to the Secretary of Labor for
determination.

(iv) If the contractor does not make payments to a
trustee or other third person, he may consider as part of
the wages of any laborer or mechanic the amount of any
costs reasonably anticipated in providing benefits under
a plan or lirogram of a type expressly listed in the wage
determination decision of the Secretary of Labor which is
a part of this contract: Provided, however, The Secretary
of Labor has found, upon the written request of the con-
tractor, that the applicable standards of the Davis-Bacon
Act have been met. The Secretary of Labor may require
the contractor to set aside in a separate account assets for
the meeting of obligations under the plan or program.

(2) Withholding.

The {write in name of Federal agency] may withhold or
cause to be withheld from the contractor so much of the
accrued payments or advances as may be considered neces-
sary to pay laborers and mechanics employed by the con-
tractor or any subcontractor on the work the full amount
of wages required by the contract. In the event of failure
to pay any laborer or mechanic employed or working on
the site of the work, or under the United States Housing
Act of 1937 or under the Housing Act of 1949 in the con-
struction or development of the project, all or part of the
wages required by the contract, the [Agency] may, after
written notice to the contractor, sponsor, applicant, or
owner, take such action as may be necessary to cause the
suspension of any further payment, advance, or guarantee
of funds until such violations have ceased.

(3) Payrolls and basic records. (i) Payrolls and basic
records relating thereto will be maintained during the
course of the work and preserved for a period of three
years thereafter for all laborers and mechanics working
at the site of the work, or under the United States Hous-
ing Act of 1937, or under the Housing Act of 1949, in the
construction or development of the project. Such records
will contain the name and address of each such employee,
his correct classification, rates of pay (including rates
of contributions or costs anticipated of the types described
in section 1(b) (2) of the Davis-Bacon Act), daily and



weekly number of hours worked, deductions made and
actual wages paid. Whenever the Secretary of Labor has
found under 29 CFR 5.5(a) (1) (iv) that the wages of any
laborer or mechanic include the amount of any costs rea-
sonably anticipated in providing benefits under a plan or
program described in section 1(b) (2) (B) of the Davis-
Bacon Act, the contractor shall maintain records which
show that the commitment to provide such benefits is en-
forceable, that the plan or program is financially respon-
sible, and that the plan or program has been communicated
in writing to the laborers or mechanics affected, and rec-
ords which show the costs anticipated or the actual cost
incurred in providing such benefits.

(ii) The contractor will submit weekly a copy of all
payrolls to the (write in name of appropriate Federal
agency) if the agency is a party to the contract, but if the
agency is not such a party the contractor will submit the
payrolls to the applicant, sponsor, or owner, as the case
may be, for transmission to the (write in name of agency).
The copy shall be accompanied by a statement signed by
the employer or his agent indicating that the payrolls are
correct and complete, that the wage rates contained therein
are not less than those determined by the Secretary of
Labor and that the classifications set forth for each
laborer or mechanic conform with the work he performed.
A submission of a “Weekly Statement of Compliance”
which is required under this contract and the Copeland
regulations of the Secretary of Labor (29 CFR, Part 3)
and the filing with the initial payroll or any subsequent
payroll of a copy of any findings by the Secretary of
Labor under 29 CFR 5.5(a) (1) (iv) shall satisfy this re-
quirement. The prime contractor shall be responsible for
the submission of copies of payrolls of all subcontractors.
The contractor will make the records required under the
labor standards clauses of the contract available for in-
spection by authorized representatives of the (write the
name of agency) and the Department of Labor, and will
permit such representatives to interview employees during
working hours on the job.

(4) Apprentices. Apprentices will be permitted to work
as such only when they are registered, individually, under
a bona fide apprenticeship program registered with a State
apprenticeship agency which is recognized by the Bureau
of Apprenticeship and Training, United States Department
of Labor; or, if no such recognized agency exists in a
State, under a program registered with the Bureau of
Apprenticeship and Training, United States Department
of Labor. The allowable ratio of apprentices to journey-
men in any craft classification shall not be greater than
the ratio permitted to the contractor as to his entire work
force under the registered program. Any employee listed
on a payroll at an apprentice wage rate, who is not regis-
tered as above, shall be paid the wage rate determined
by the Secretary of Labor for the classification of work he
actually performed. The contractor or subcontractor will
be required to furnish to the contracting officer written
evidence of the registration of his program and apprentices
as well as of the appropriate ratios and wage rates, for the
area of construction prior to using any apprentices on the
contract work.

(5) Compliance with Copeland Regulations (29 OFR
Part 3). The contractor shall comply with the Copeland
Regulations (29 CFR Part 3) of the Secretary of Labor
which are herein incorporated by reference.

(6) Subcontracts. The contractor will insert in any sub-
contracts the clauses contained in 29 CFR &6.5(a) (1)
through (5) and (7) and such other clauses as the (write
in the name of Federal agency) may by appropriate in-
structions require, and also a clause requiring the sub-
contractors to include these clauses in any lower tier
subcontracts which they may enter into, together with a
clause requiring this insertion in any further subcontracts
that may in turn be made.

(7) Contract termination; debarment. A breach of
clauses (1) through (6) may be grounds for termination
of the contract, and for debarment as provided in 29 CFR
5.6.

(b)(1) In the construction of a dwelling or
dwellings insured under 12 U.S.C. 1715v, or 1715w,
compliance with the requirements of paragraph
(a) of this section may be waived by the Agency
Head in cases or classes of cases where laborers or
mechanics, not otherwise employed at any time on
the project, voluntarily donate their services with-
out full compensation for the purpose of lowering
the cost of construction and the Agency Head
determines that any amounts saved thereby are
fully credited to 'the nonprofit corporation, as-
sociation, or other organization undertaking the
construction.

(2) In construction assisted by any loan or
grant under 20 U.S.C. Ch. 21, the Agency Head
may waive the application of 20 U.S.C. 753(a) in
cases or classes of cases where laborers or mechan-
ics not otherwise employed at any time in the con-
struction of the project, voluntarily donate their
services for the purpose of lowering the costs of
construction and the Agency Head determines that
any amounts saved thereby are fully credited to
the educational institution undertaking the
construction.

(83) In construction assisted under Section 503
of the Housing Act of 1964, the Agency Head may
waive the application of the prevailing wage
standards prescribed therein in cases or classes of
cases where laborers or mechanics, not otherwise
employed at any time on the project, voluntarily
donate their services without compensation for
the purpose of lowering the costs of construction
and the Agency Head determines that any amounts
thereby saved are fully credited to the person,
corporation, association, organization, or other
entity undertaking the project.



(¢) The Agency Head shall cause or require the
following clauses set forth in subparagraphs (1),
(2), (3), and (4) of this paragraph to be included
in full in any contract subject to the Contract
Work Hours Standards Act. As used in this para-
graph, the terms “laborers” and “mechanics” in-
clude watchmen and guards.

(1) Owertime requirements. No contractor or subcon-
tractor contracting for any part of the contract work
which may require or involve the employment of laborers
or mechanics shall require or permit any laborer or
mechanic in any workweek in which he is employed on
such work to work in excess of eight hours in any calendar
day or in excess of forty hours in such workweek unless
such laborer or mechanic receives compensation at a rate
not less than one and one-half times his basic rate of pay
for all hours worked in excess of eight hours in any calen-
dar day or in excess of forty hours in such workweek, as
the case may be.

(2) Violation,; lability for upaid wages; liquidated
damages. In the event of any violation of the clause set
forth in subparagraph (1), the contractor and any sub-
contractor responsible therefor shall be liable to any af-
fected employee for his unpaid wages. In addition, such
contractor and subcontractor shall be liable to the United
States (in the case of work done under contract for the
District of Columbia or a territory, to such District or
to such territory), for liquidated damages. Such liquidated
damages shall be computed with respect to each individual
laborer or mechanic employed in violation of the clause set
forth in subparagraph (1), in the sum of $10 for each
calendar day on which such employee was required or per-
mitted to work in excess of eight hours or in excess of the
standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in sub-
paragraph (1).

(3) Withholding for unpaid wages and Lquidated dam-
ages. The (write in the name of the Federal agency) may
withhold or cause to be withheld, from any moneys pay-
able on account of work performed by the contractor or
subcontractor, such sums as may administratively be
determined to be necessary to satisfy any liabilities of
such contractor or subcontractor for unpaid wages and
liquidated damages as provided in the clause set forth in
subparagraph (2).

(4) Subcontracts. The contractor shall insert in any
subcontracts the clauses set forth in subparagraphs (1),
(2), and (8) of this paragraph and also a clause requir-
ing the subcontractors to include these clauses in any lower

tier subcontracts which they may enter into, together -

with a clause requiring this insertion in any further sub-
contracts that may in turn be made.

(d) In any contract required to contain the
withholding clause set forth in subparagraph (2)
of paragraph (a) of this section, the Federal
Agency may modify the clause in subparagraph
(3) of paragraph (c) of this section so as to refer

only to the withholding and determination. of
sums for liquidated damages.

(e) In any contract subject only to the Contract
Work Hours Standards Act and not to any of the
other statutes cited in § 5.1, the Agency Head shall
cause or require to be inserted a clause requiring
the maintenance of records containing the infor-
mation specified in § 516.2(a) of this Title. Rec-
ords containing such information shall be pre-
served for a period of three years from the
completion of the contract. Further, the Agency
Head shall cause or require to be inserted in any
such contract a clause providing that the records
to be maintained under this paragraph shall be
available for inspection in the manner that inspec-
tion of records is available under the terms of
paragraph (a) (3) (ii) of this section.

(f) In contracts subjectto section 803 of the Na-
tional Housing Act, the Agency Head shall cause
or require inclusion of the following clause: Every
laborer and mechanic employed by the contractor
or any subcontractor engaged in the construction
of the project shall receive compensation at a rate
of not less than one and one-half times his basic or
regular rate of pay for all hours worked in any
workweek in excess of eight hours in any workday
or forty hours in the workweek, as the case may be.

[29 F.R. 100, Jan. 4, 1964, as amended at 29 F.R. 13463,
Sept. 30, 1964 ; 30 F.R. 13136, Oct. 15, 1965]

Section 5.6 Enforcement.

(a) (1) It shall be the responsibility of the Fed-
eral agency to ascertain whether the clauses re-
quired by § 5.5 have been inserted in the contracts.
Agencies which do not directly enter into such
contracts shall promulgate the necessary regula-
tions or procedures to require that the contracts
contain the provisions of § 5.5 or such modifica-
tions thereof which have been approved by the
Department of Labor. No payment, advance, grant,
loan or guarantee of funds shall be approved by
the Federal agency after the beginning of con-
struction unless there is on file with the agency a
certification by the contractor that he and his sub-
contractors have complied or that there is a sub-
stantial dispute with respect to the required
provisions.

(2) The Federal agency shall make such exami-
nation of the submitted payrolls and statements as
may be necessary to assure compliance with the
labor standards clauses required by the regula-



tions contained in this part and the applicable
statutes listed in § 5.1. In connection with such ex-
amination particular attention should be given
to the correctness of classifications and dispropor-
tionate employment of laborers, helpers or appren-
tices. Such payrolls and statements shall be pre-
served by the agency for a period of 3 years from
the date of completion of the contract and shall be
produced at the request of the Secretary of Labor
at any time during the 3-year period.

(3) In addition to the examination of payrolls
and statements required by subparagraph (2) of
this paragraph, the Federal agency shall cause in-
vestigations to be made as may be necessary to
assure compliance with the labor standards clauses
required by the regulations contained in this part
and the applicable statutes listed in § 5.1. Projects
where the contract is of short duration (6 months
or less) shall be investigated before the work is
accepted, if feasible. In the case of contracts which
extend over a long period of time the investigation
shall be made with such frequency as may be neces-
sary to assure compliance. Such investigations shall
include interviews with employees and examina-
tions of payroll data to determine the correctness
of classifications and disproportionate employment
of laborers, helpers, or apprentices. Complaints of
alleged violations shall be given priority and state-
ments, written or oral, made by an employee shall
be treated as confidential and shall not be dis-
closed to his employer without the consent of the
employee.

(b) (1) Whenever any contractor or subcon-
tractor is found by the Secretary of Labor or the
Agency Head with the concurrence of the Secre-
tary of Labor to be in aggravated or willful viola-
tion of the labor standards provisions of any of the
applicable statutes listed in § 5.1, other than the
Davis-Bacon Act, such contractor or subcontractor
or any firm, corporation, partnership, or associa-
tion in which such contractor or subcontractor has
a substantial interest shall be ineligible for a period
not to exceed 3 years (from the date of publica-
tion by the Comptroller General of the name or
names of said contractor or subcontractor on the
ineligible list as provided below) to receive any
contracts subject to any of the statutes listed in
§ 5.1. Provided, however, That the Solicitor shall
direct the removal from the debarred bidders list
of any contractor or subcontractor whom he has
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found to have demonstrated a current responsibil-
ity to comply with the labor standards provisions
applicable to Federal contracts and Federally-
assisted construction work subject to any of the
applicable statutes listed in § 5.1. In cases arising
under contracts covered by the Davis-Bacon Act,
the ineligibility provision prescribed in that act
shall govern.

(2) The Agency Head shall furnish to the
Secretary of Labor for transmittal to the Comp-
troller General the names of the persons or firms
who have been found to have disregarded their
obligations to employees. The Comptroller General
will distribute a list to all Departments of the
Government giving the names of such ineligible
persons or firms.

(¢) (1) Whenever as a result of an investigation
conducted by the Agency or the Department of
Labor, the Deputy Administrator of the Wage and
Hour and Public Contracts Divisions, Department
of Labor, finds reasonable cause to believe that a
contractor or subcontractor has committed willful
or aggravated violations of the labor standards
provisions of any of the statutes listed in § 5.1
(other than the Davis-Bacon Act), or has com-
mitted violations of the Davis-Bacon Act which
constitute a disregard of its obligations to em-
ployees or subcontractors under section 3(a) there-
of, he shall promptly notify by registered or
certified mail the contractor or subcontractor and
its responsible officers, if any (and any firms in
which the contractor or subcontractor are known
to have a substantial interest), of the finding and
afford such contractor or subcontractor and any
other parties notified an opportunity to present
such reasons or considerations as they have to offer
relating to why debarment action should not be
taken under paragraph (b) of this section or sec-
tion 3(a) of the Davis-Bacon Act. The Deputy
Administrator shall furnish to those notified a
summary of the investigative findings and shall
make available to them any information disclosed
by the investigation which is not privileged or
found confidential for good cause. If this oppor-
tunity is requested, an informal proceeding shall
be held before a hearing examiner, a regional di-
rector of the Wage and Hour and Public Contracts
Divisions, or any other Departmental officer of ap-
propriate ability. At the conclusion of the informal
proceeding, the presiding officer shall issue his



decision which shall be served by registered or
certified mail upon the interested parties.

(2) Within 30 days after service of the decision,
any party may file objections to the decision with
the Solicitor of Labor, United States Department
of Labor, Washington, D.C. 20210. Such objections
shall be specific, and shall be accompanied by rea-
sons or bases therefor. In his discretion, the Solici-
tor may permit oral argument. If no objections
are filed, the decision of the presiding officer shall
be final, except in cases under section 3 of the
Davis-Bacon Act as to any action to be taken by
the Comptroller General under that section.

(3) The decision of the Solicitor shall show a
ruling upon each objection presented, and shall
include a statement of (i) the findings and conclu-
sions, as well as the reasons or bases therefor, upon
all material issues of fact, law, or discretion pre-
sented on the record,and (ii) an appropriate order
or recommendation. The decision of the Solicitor
shall be final, except in cases accepted for review,
upon petition, by the Wage Appeals Board 2 and
in cases under section 3 of the Davis-Bacon Act
as to any action to be taken by the Comptroller
General under that section.

(d) Any person or firm debarred under § 5.6(b)
may in writing request removal from the debar-
ment list. The procedure for removal shall be sub-
stantially similar to the debarment procedure set
forth in paragraph (c) of this section. That is, the
person or firm shall have an opportunity to dem-
onstrate in an informal proceeding a current re-
sponsibility to comply with the labor standards
provisions applicable to Federal contracts and to
Federally assisted construction work and to file
objections to the presiding officer’s decision for
consideration by the Solicitor of Labor.

{29 F.R. 102, Jan. 4, 1964, as amended at 33 F.R. 8448,
June 7, 1968]

Section 5.7 Reports to the Secretary of Labor.

(a) E'nforcement reports. (1) Where underpay-
ments total less than $500.00 and are nonwillful,
and where restitution has been effected and future
compliance assured, the Federal agency need not
submit its investigative findings and recommenda-
tions, except where the Department of Labor has
expressly requested that the investigation be made.

2 The Wage Appeals Board is established by 'Secretary of Labor’s
Order 32-63 published in the Federal Register on this date
(Jan. 4, 1964).
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In the latter case, the investigating agency shall
submit a factual summary report including any
data on the amount of restitution paid, the num-
ber of workers who received restitution, liquidated
damages assessed, corrective measures taken (such
as “letters of notice”), and any information that
may be necessary to review any recommendations
for an appropriate adjustment in liquidated dam-
ages under § 5.8.

(2) Where underpayments total $500 or more,
or are willful, the Federal agency shall furnish to
the Department of Labor, as soon as practicable,
a detailed enforcement report. The report should
be prepared in accordance with the “Investigation
and Enforcement Manual” published by the De-
partment of Labor with respect to “Labor Stand-
ards Provisions Applicable to Contracts Covering
Federally-Financed and Assisted Construction”.
In cases involving underpayments under the
Davis-Bacon Act, the report should meet the re-
porting requirements contained in Comptroller
General’s Letter B-3368, dated March 19, 1957.

(b) Semi-annual enforcement reports. To assist
the Secretary in fulfilling his responsibilities under
Reorganization Plan No. 14 of 1950, Federal
agencies shall furnish to the Secretary by July 31
and January 31 of each calendar year semi-annual
reports on compliance with and enforcement of the
labor standards provisions of the Davis-Bacon
Act and its related acts covering the periods of
January 1 through June 30 and July 1 through
December 31, respectively. Such reports shall be
prepared in the manner prescribed in circular
memoranda of the Secretary.

(c) Additional information. Upon request, the
Agency Head shall transmit to the Secretary of
Labor such information available to the Agency
with respect to contractors and subcontractors,
their contracts, and the nature of the contract work
as the Secretary may find necessary for the per-
formance of his duties with respect to the labor
standards provisions referred to in this part.

(d) Contract termination. Where the contract
is terminated by reason of violations of the labor
standards a report shall be submitted to the Secre-

tary of Labor and the Comptroller General

giving the name and address of the contractor or
subcontractor whose right to proceed has been
terminated, the name and address of the contractor
or subcontractor, if any, who is to complete the



work, the amount, and number of his contract, and
the description of the work he is to perform.

[29 F.R. 102, Jan. 4, 1964, as amended at 30 F.R. 13136,
Oct. 15, 1965]

Section 5.8 Review of recommendations for an
appropriate adjustment in liquidated dam-
ages under the Contract Work Hours
Standards Act.

(a) Findings and recommendations by the head
of the Agency. Whenever the head of an agency
finds that a sum of liquidated damages administra-
tively determined to be due under section 104 (a)
of the Contract Work Hours Standards Act and
to be in excess of $100.00, is incorrect or that the
contractor or subcontractor violated inadvertently
the provisions of the Contract Work Hours Stand-
ards Act notwithstanding the exercise of due
care upon the part of the contractor or subcontrac-
tor involved, he may make recommendations to the
Secretary that an appropriate adjustment in liqui-
dated damages be made or that the contractor or
subcontractor be relieved of liability for such liqui-
dated damages. Such findings with respect to
liquidated damages necessarily include findings
with respect to any wage underpayment for which
the liquidated damages are determined. .

(b) The recommendations of the head of an
agency submitted to the Department of Labor un-
der paragraph (a) of this section shall be reviewed
initially by the Deputy Administrator of the Wage
and Hour and Public Contracts Divisions. When-
ever the Deputy Administrator concurs in the
findings and recommendations of the head of the
agency, he shall issue an order to that effect, which
shall be the final action of the Department of
Labor with respect to the issues involved. When-
ever the Deputy Administrator makes findings
differing from those of the head of the agency,
his decision shall be transmitted forthwith to the
Administrator of the Wage and Hour and Public
Contracts Divisions for review. The Administra-
tor shall issue a decision and order. In its discre-
tion, the Wage Appeals Board may review the
decision and order of the Administrator.

(c) Whenever the head of an agency finds that
a sum of liquidated damages administratively
determined to be due under section 104(a) of the
Contract Work Hours Standards Act and to be
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$100.00 or less is incorrect or that the contractor
or subcontractor violated inadvertently the provi-
sions of the Contract Work Hours Standards Act
notwithstanding the exercise of due care upon the
part of the contractor or subcontractor involved,
he may make an appropriate adjustment in such
liquidated damages or relieve the contractor or
subcontractor of liability for such liquidated
damages without submitting recommendations to
this effect. to the Secretary. This delegation of au-
thority is made under section 105 of the Contract
Work Hours Standards Act and has been found to
be necessary and proper in the public interest to
prevent undue hardship and to avoid serious im-
pairment of the conduct of Government business.

[29 F.R. 103, Jan. 4, 1964, as amended at 33 F.R. 8448,
June 7, 1968]

Section 5.9 Suspension of funds.

In the event of failure or refusal of the contrac-
tor or any subcontractor to comply with labor
standards stipulations required by the regulations
contained in this part and the applicable statutes
listed in § 5.1, the Federal agency shall take such
action as may be necessary to cause the suspension
of the payment, advance or guarantee of funds
until such time as the violations are discontinued
or until sufficient funds are withheld to compensate
employees for the wages to which they are entitled
and to cover any liquidated damages which may
be due.

{29 F.R. 103, Jan. 4, 1964]

Section 5.10 Restitution, criminal action.

(a) The Agency Head may, in appropriate
cases where violations of the labor standards
clauses required by the regulations contained in
this part and the applicable statutes listed in
§ 5.1 resulting in underpayment of wages to em-
ployees are found to be nonwillful, request that
restitution be made to such employees or on their
behalf to plans, funds, or programs for any type
of fringe benefit prescribed in the applicable wage
determination.

(b) In cases where the Agency Head finds sub-
stantial evidence that such violations are willful
and in violation of a criminal statute, the Agency
Head shall forward the matter to the Attorney
General of the United States for prosecution if



the facts warrant. In all such cases the Secretary
of Labor shall be informed of the action taken.

[29 F.R. 103, Jan. 4, 1964, as amended at 29 F.R. 13464,
Sept. 30, 1964]

Section 511 Department of Labor investiga-
tions, hearings.

(a) The Secretary of Labor shall cause to be
made such investigations as he deems necessary,
in order to obtain compliance with the labor stand-
ards provisions of the applicable statutes listed
in § 5.1, or to affirm or reject the recommendations
by the Head of an agency.for an appropriate ad-
justment in liquidated damages assessed under
the Contract Work Hours Standards Act. Federal
agencies, contractors, subcontractors, sponsors, ap-
plicants or owners shall cooperate with any au-
thorized representative of the Department of
Labor in the inspection of records, in interviews
with workers, and in all other aspects of the in-
vestigation. Any authorized representative of the
Department of Labor under this section is deemed
a person designated to aid in the enforcement of
the overtime standards required by the Contract
Work Hours Standards Act within the meaning
of section 104(a) of that Act. A report of the
investigation of such representative shall be trans-
mitted to proper officers of the United States, any
territory or possession, as the case may be, as re-
quired by the aforesaid section 104(a).

(b) In the event of disputes concerning the
payment of prevailing wage rates or proper classi-
fications which involve significant sums of money,
large groups of employees, or novel or unusual
situations, the Secretary of Labor may, upon re-
quest by a Federal agency, direct a hearing to be
held. For the purpose of the hearing the Secretary
of Labor shall, in writing, designate a hearing
examiner who shall, after notice to all interested
parties, make such investigation and conduct such
hearings as may be necessary and render a deci-
sion embodying his findings and conclusions and
if wages are found to be due, the amounts thereof.
The hearing examiner’s decision shall be sent to
the interested parties and shall be final unless a
petition for review of the decision by the Solicitor
of Labor is filed by any such parties in quadru-
plicate with the Chief Hearing Examiner, United
States Department. of Labor, Washington, D.C.
20210, within 20 days after receipt thereof. The
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petition for review must set out separately.and
particularly each objection asserted. The petition
for review and the record which shall include the
examiner’s decision then shall be certified by the
hearing examiner to the Solicitor of Labor. The
petitioner may file a brief (original and four
copies) in support of his petition within the 20-
day period and any interested party upon whom
the hearing examiner’s decision has been served
may within 10 days after the expiration of the
time for filing the petition for review, file a brief
in support of, or in opposition to the hearing ex-
aminer’s decision. The Solicitor of Labor’s deci-
sion shall be subject to such further review by the
Wage Appeals Board, as it may provide in its
discretion.

[29 F.R. 103, Jan. 4, 1964]
Section 5.12

All questions arising in any agency relating to
the application and interpretation of the rules
contained in this part and in Parts 1 and 3 of this
subtitle, and of the labor standards provisions of
any of the statutes listed in § 5.1 shall be referred
to the Secretary for appropriate ruling or inter-
pretation. The rulings and interpretations shall
be authoritative and those under the Davis-Bacon
Act may be relied upon as provided for in section
10 of the Portal-to-Portal Act of 1947 (29 U.S.C.
259). Requests for such rulings and interpreta-
tions should be addressed to the Secretary of
Labor. United States Department of Labor, Wash-
ington, D.C. 20210.

[29 F.R. 103, Jan. 4, 1964]

Rulings and interpretations.

Section 5.13 Variations, tolerances, and ex-
emptions from Parts 1 and 3 of this subtitle
and this part.

The Secretary may make variations, tolerances,
and exemptions from the requirements of this
part and those of Parts 1 and 3 of this subtitle
whenever he finds that such action. is necessary
and proper in the public interest or to prevent
injustice and undue hardship.

[29 F.R. 104, Jan. 4, 1964]

Section 5.14 Limitations, variations, toler-
ances, and exemptions under the Contract
Work Hours Standards Act.

(a) General. Upon his own initiative or upon



the ‘request of any Federal agency, the Secretary
of Labor may provide under section 105 of the
Contract Work Hours Standards Act reasonable
limitations and allow variations, tolerances, and
exemptions to and from any or all provisions of
that Act whenever he finds such action to be neces-
sary and proper in the public interest to prevent
injustice, or undue hardship, or to avoid serious
impairment of the conduct of Government busi-
ness. Any request for such action by the Secretary
shall be submitted in writing, and shall set forth
the reasons for which the request is made.

(b) Ezemptions. Pursuant to section 105 of the
Contract Work Hours Standards Act, the follow-
ing classses of contracts are found exempt from
all provisions of that Act in order to prevent in-
justice, undue hardship, or serious impairment of

Government business:

(1) Agreements entered into my or on behalf
of the Commodity Credit Corporation providing
for the storing in or handling by commercial
warehouses of wheat, corn, oats, barley, rye, grain
sorghums, soybeans, flaxseed, rice, naval stores,
tobacco, peanuts, dry beans, seeds cotton, and
wool.

(2) Sales of surplus power by the Tennessee
Valley Authority to States, counties, municipali-
ties, cooperative organization of citizens or farm-
ers, corporations and other individuals pursuant
to section 10 of the Tennessee Valley Authority
Act of 1933 (16 U.S.C. 8311).

(3) Contracts of $2,000.00 or less.

(4) Purchases and contracts other than con-
struction contracts in the aggregate amount of
$2,500.00 or less. In arriving at the aggregate
amount involved, there must be included all
property and services which would properly be
grouped together in a single transaction and which
would be included in a single advertisement for
bids if the procurement were being effected by
formal advertising.

(5) Contract work performed in a workplace
within a foreign country or within territory under
the jurisdiction of the United States other than
the following: A State of the United States; the
District of Columbia; Puerto Rico; the Virgin
Islands; Outer Continental Shelf lands defined in
the Outer Continental Shelf Lands Act (ch. 345, 67
Stat. 462); American Samoa; Guam; Wake
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Island ; Eniwetok Atoll; Kwajalein Atoll; John-
ston Island; and the Canal Zone.

(¢) Tolerances. (1) The “basic rate of pay”
under section 102 of the Contract Work Hours
Standards Act may be computed as an hourly
equivalent to the rate on which time-and-one-half
overtime compensation may be computed and paid
under section 7 of the Fair Labor Standards Act
of 1988, as amended (29 U.S.C. 207), as interpreted
in Part 778 of this title. This tolerance is found
to be necessary and proper in the public interest
in order to prevent undue hardship.

(2) Concerning the tolerance provided in sub-
paragraph (1) of this paragraph, the provisions
of section 7(e) (2) of the Fair Labor Standards
Act and § 778.216-778.224 of this title should be
noted. Under these provisions, payments for occas-
sional periods when no work is performed, due to
vacations, and similar causes are excludable from
the “regular rate” under the Fair Labor Standards
Act. Such payments, therefore, are also excludable
from the “basic rate” under the Contract Work
Hours Standards Act.

(8) See § 5.8(c) providing a tolerance subdele-
gating authority to the heads of agencies to make
appropriate adjustments in the assessment of
liquidated damages totaling $100.00 or less under
specified circumstances.

(4) (1) Time spent in an organized program of
related, supplemental instruction by laborers or
mechanics employed under bona fide apprentice-
ship programs may be excluded from working time
if the criteria prescribed in subdivisions (ii) and
(iii) of this subparagraph are met.

(i1) The apprentice comes within the definition
contained in § 5.2(c).

(i11) The time in question does not involve pro-
ductive work or performance of the apprentice’s
regular duties.

(d) Variations. (1) In order to prevent undue
hardship, a workday consisting of a fixed and
recurring 24-hour period commencing at the same
time on each calendar day may be used in lieu
of the calendar day in applying the daily overtime
provisions of the Act to the employment of fire-
fighters or fireguards, under the following condi-
tions: (i) Where such employment is under a
platoon system requiring such employees to remain
at or within the confines of their post of duty in



excess of eight hours per day in a standby or on-call
status; and (ii) if the use of such alternate 24-hour
day has been agreed upon between the employer
and such employees or their authorized represent-
atives before performance of the work; and (iii)
provided that, in determining the daily and the
weekly overtime requirements of the Aect in any
particular workweek of any such employee whose
established workweek begins at an hour of the
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calendar day different from the hour when such
agreed 24-hour day commences, the hours worked
in excess of 8 hours in any such 24-hour day shall
be counted in the established workweek (of 168
hours commencing at the same time each week)
in which such hours are actually worked.

i
(Sec. 105, 76 Stat. 359; 40 U.8.C. 331) [29 F.R. 104, Jan. 4,

1964, as amended at 29 F.R. 13464, Sept. 30, 1964, 30 F.R.
7819, June 17, 1965; 32 F.R. 1088, Jan. 31, 1967]

Subpart B—Interpretation of the Fringe Benefits of the Davis-Bacon Act

Source: The provisions of this Subpart B appear at 29 F.R. 13465, Sept. 30, 1964, unless otherwise noted

Section 520 Scope and significance of this
subpart.

The 1964 amendments (Pub. Law 88-349) to the
Davis-Bacon Act require, among other things, that
the prevailing wage determined for Federal and
federally-assisted construction include: (a) The
basic hourly rate of pay; and (b) the amount con-
tributed by the contractor or subcontractor for
certain fringe benefits (or the cost to them of such
benefits). The purpose of this subpart is to explain
the provisions of these amendments. This subpart
makes available in cne place official interpreta-
tions of the fringe benefits provisions of the Davis-
Bacon Act. These interpretations will guide the
Department of Labor in carrying out its responsi-
bilities under these provisions. These interpreta-
tions are intended also for the guidance of
contractors, their associations, laborers and me-
chanics and their organizations, and local, State
and Federal agencies, who may be concerned with
these provisions of the law. The interpretations
contained in this subpart are authoritative and
may be relied upon as provided for in section 10
of the Portal-to-Portal Act of 1947 (29 U.S.C.
259). The omission to discuss a particular problem
in this subpart or in iriterpretations supplementing
it should not be taken to indicate the adoption of
any position by the Secretary of Labor with re-
spect to such problem or to constitute an adminis-
trative interpretation, practice, or enforcement
policy. Questions on matters not fully covered by
this subpart may be referred to the Secretary for
interpretation as provided in § 5.12.

Section 5.22 Effect of the Davis-Bacon fringe
benefits provisions.

The Davis-Bacon Act and the prevailing wage

provisions of the related statutes listed in § 1.1 of
this subtitle confer upon the Secretary of Labor
the authority to predetermine, as minimum wages,
those wage rates found to be prevailing for cor-
responding classes of laborers and mechanics em-
ployed on projects of a character similar to the
contract work in the area in which the work is to
be performed. See paragraphs (a) and (b) of § 1.2
of this subtitle. The fringe benefits amendments
enlarge the scope of this authority by including
certain bona fide fringe benefits within the mean-
ing of the terms “wages”, “scale of wages”, “wage
rates”, “minimum wages” and “prevailing wages”,
as used in the Davis-Bacon Act.

Section 5.23 The statutory provisions.

The fringe benefits provisions of the 1964
amendments to the Davis-Bacon Act are, in part,
as follows:

{b) As used in this Act the term “wages”, “scale of
wages”, “wage rates”, “minimum wages”, and “prevailing
wages” shall include—

(1) The basic hourly rate of pay; and

(2) The amount of—

(A) The rate of contribution irrevocably made by a con-
tractor or subcontractor to a trustee or to a third person
pursuant to a fund, plan, or program ; and

{B) The rate of costs to the contractor or subcontractor
which may be reasonably anticipated in providing benefits
to laborers and mechanics pursuant to an enforceable com-
mitment to carry out a financially responsible plan or pro-
gram which was communicated in writing to the laborers
and mechanics affected,

for medical or hospital care, pensions on retirement or
death, compensation for injuries or illness resulting from
occupational activity, or insurance to provide any of the
foregoing, for unemployment benefits, life insurance, disa-
bility and sickness insurance, or accident insurance, for
vacation and holiday pay, for defraying costs of appren-
ticeship or other similar programs, or for other bona fide



fringe benefits, but only where the contractor or subcon-
tractor is not required by other Federal, State, or local
law to provide any of such benefits * * *,

Section 5.24 The basic hourly rate of pay.

“The basic hourly rate of pay” is that part of
a laborer’s or mechanic’s wages which the Secre-
tary of Labor would have found and included in
wage determinations prior to the 1964 amend-
ments. The Secretary of Labor is required to con-
tinue to make a separate finding of this portion
of the wage. In general, this portion of the wage
is the cash payment made directly to the laborer
or mechanic. It does not include fringe benefits.

Section 5.25 Rate of contribution or cost for
fringe benefits.

(2) Under the amendments, the Secretary is ob-
ligated to make a separate finding of the rate of
contribution or cost of fringe benefits. Only the
amount of contributions or costs for fringe benefits
which meet the requirements of the act will be con-
sidered by the Secretary. These requirements are
discussed in this subpart.

(b) The rate of contribution or cost is ordinar-
ily an hourly rate, and will be reflected in the wage
determination as such. In some cases, however, the
contribution or cost for certain fringe benefits
may be expressed in a formula or method of pay-
ment other than an hourly rate. In such cases, the
Secretary may in his discretion express in the wage
determination the rate of contribution or cost used
in the formula or method or may convert it to an
hourly rate of pay whenever he finds that such
action would facilitate the administration of the
Act. See § 5.5(a)1 (i) and (iii).

Section 5.26 “* * * contributions irrevocably
made * * * to a trustee or to a third person”.

Under the fringe benefits provisions (Section
1(b) (2) of the act) the amount of contributions
for fringe benefits must be made to a trustee or to
a third person irrevocably. The ‘“third person”
must be one who is not affiliated with the contrac-
tor or subcontractor. The trustee must assume the
usual fiduciary responsibilities imposed upon trust-
ees by applicable law. The trust or fund must be
set up in such a way that in no event will the con-
tractor or subcontractor be able to recapture any
of the contributions paid in or any way divert the
funds to his own use or benefit. Although contri-
butions made to a trustee or third person pursuant
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to a benefit plan must be irrevocably made, this
does not prevent return to the contractor or sub-
contractor of sums which he had paid in excess of
the contributions actually called for by the plan,
as where such excess payments result from error
or from the necessity of making payments to cover
the estimated cost of contributions at a time when
the exact amount of the necessary contributions
under the plan is not yet ascertained. For example,
a benefit plan may provide for definite insurance
benefits for employees in the event of the happen-
ing of a specified contingency such as death, sick-
ness, accident, etc., and may provide that the cost
of such definite benefits, either in full or any bal-
ance in excess of specified employee contributions,
will be borne by the contractor or subcontractor.
In such a case the return by the insurance company
to the contractor or subcontractor of sums paid by
him in excess of the amount required to provide the
benefits which, under the plan, are to be provided
through contributions by the contractor or subcon-
tractor, will not be deemed a recapture or diver-
sion by the employer of contributions made
pursuant to the plan. (See Report of the Senate
Committee on Labor and Public Welfare, S. Rep.
No. 963, 88th Cong., 2d Sess., p. 5.)

Section 527 “* * * fund, plan, or program”.

The contributions for fringe benefits must be
made pursuant to a fund, plan or program (sec.
1(b) (2) (A) of the act). The phrase “fund, plan,
or program” is merely intended to recognize the
various types of arrangements commonly used to
provide fringe benefits through employer contri-
butions. The phrase is identical with language
contained in section 3(1) of the Welfare and Pen-
sion Plans Disclosure Act. In interpreting this
phrase, the Secretary will be guided by the ex-
perience of the Department in administering the
latter statute. (See Report of Senate Committee
on Labor and Public Welfare, S. Rep. No. 963,
88th Cong., 2d Sess., p. 5.)

Section 5.28 Unfunded plans.

(a) The costs to a contractor or subcontractor
which may be reasonably anticipated in providing
benefits of the types described in the act pursuant
to an enforceable commitment to carry out a finan-
cially responsible plan or program, are consid-
ered fringe benefits within the meaning of the act



(see 1(b) (2) (B) of the act). The legislative his-
tory suggests that these provisions were intended
to permit the consideration of fringe benefits
meeting, among others, these requirements and
which are provided from the general assets of a
contractor or subcontractor. (Report of the House
Committee on Education and Labor, H. Rep. No.
308, 88th Cong., 1st Sess., p. 4.)

(b) No type of fringe benefit is eligible for con-
sideration as a so-called unfunded plan unless:

(1) It could be reasonably anticipated to pro-
vide benefits described in the act;

(2) It represents a commitment that can be
legally enforced ;

(8) Itis carried out under a financially respon-
sible plan or program ; and

(4) The plan or program providing the benefits
has been communicated in writing to the laborers
and mechanics affected. (See S. Rep. No. 963,
p. 6.)

(c¢) It is in this manner that the act provides
for the consideration of unfunded plans or pro-
grams in finding prevailing wages and in ascertain-
ing compliance with the act. At the some time,
however, there is protection against the use of this
provision as a means of avoiding the act’s require-
ments. The words “reasonably anticipated” are
intended to require that any unfunded plan or
program be able to withstand a test which can
perhaps be best described as one of actuarial sound-
ness. Moreover, as in the case of other fringe bene-
fits payable under the act, an unfunded plan or
program must be “bora fide” and not a mere simu-
lation or sham for avoiding compliance with the
act. (See S. Rep. No. 963, p. 6.) The legislative
history suggests that in order to insure against the
possibility that these provisions might be used to
avoid compliance with the act, the committee con-
templates that the Secretary of Labor in carrying
out his responsibilities under Reorganization Plan
No. 14 of 1950, may direct a contractor or subcon-
tractor to set aside in an account assets which,
under sound actuarial principles, will be sufficient
to meet the future obligation under the plan. The
preservation of this account for the purpose in-
tended would, of course, also be essential. (S. Rep.
No. 963, p. 6.) This is implemented by the con-
tractual provisions required by § 5.5(a) (1) (iv).
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Section 5.29 Specific fringe benefits.

(a) The act lists all types of fringe benefits
which the Congress considered to be common in
the construction industry as a whole. These in-
clude the following : medical or hospital care, pen-
sions on retirement or death, compensation for
injuries or illness resulting from occupational ac-
tivity, or insurance to provide any of the foregoing,
unemployment benefits, life insurance, disability
and sickness insurance, or accident insurance, vaca-
tion and holiday pay, defrayment of costs of ap-
prenticeship or other similar programs, or other
bona fide fringe benefits, but only where the con-
tractor or subcontractor is not required by other
Federal, State, or local law to provide any of
such benefits.

(b) The legislative history indicates that it was
not the intent of the Congress to impose specific
standards relating to administration of fringe
benefits. It was assumed that the majority of fringe
benefits arrangements of this nature will be those
which are administered in accordance with re-
quirements of section 302(c) (5) of the National
Labor Relations Act, as amended (S. Rep. No. 963,
p- 5).

(¢) The term “other bona fide fringe benefits”
is the so-called “open end” provision. This was in-
cluded so that new fringe berefits may be recog-
nized by the Secretary as they become prevailing.
It was pointed out that a particular fringe benefit
need not be recognized beyond a particular area
in order for the Secretary to find that it is pre-
vailing in that area (S. Rep. No. 963, p. 6).

(d) The legislative reports indicate that, to in-
sure against considering and giving credit to any
and all fringe benefits, some of which might be
illusory or not genuine, the qualification was in-
cluded that such fringe benefits must be “bona
fide” (H. Rep. No. 308, p. 4; S. Rep. No. 963, p. 6).
No difficulty is anticipated in determining whether
a particular fringe benefit is “bona fide” in the ordi-
nary case where the benefits are those common in
the construction industry and which are established
under a usual fund, plan, or program. This would
be typically the case of those fringe benefits listed
in paragraph (a) of this section which are funded
under a trust or insurance program. Contractors
may take credit for contributions made under such
conventional plans without requesting the appro-



val.of the Secretary of Labor under § 5.5(a) (1)
(iv).

(e) Where the plan is not of the conventional
type described in the preceding paragraph, it will
be necessary for the Secretary to examine the facts
and circumstances to determine whether they are
“bona fide” in accordance with requirements of
the act. This is particularly true with respect to un-
funded plans. Contractors or subcontractors seek-
ing credit under the act for costs incurred for
such plans must request specific permission from
the Secretary under § 5.5(a) (1) (iv).

(f) The act excludes fringe benefits which a
contractor or subcontractor is obligated to provide
under other Federal, State, or local law. No credit
may be taken under the act for the payments made
for such benefits. For example, payment for work-
men’s compensation insurance under either a com-
pulsory or elective State statute are not considered
payments for fringe benefits under the Act. While
each situation must be separately considered on
its own merits, payments made for travel, subsist-
ence or to industry promotion funds are not nor-
mally payments for fringe benefits under the Act.
The omission in the Act of any express reference
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to these payments, which are common in the con-
struction industry, suggests that these payments
should not normally be regarded asbona fide fringe
benefits under the Act.

Section 5.30 Types of wage determinations.

(a) when fringe benefits are prevailing for
various classes of laborers and mechanics in the
area of proposed construction, such benefits are in-
cludable in any Davis-Bacon wage determination.
Illustrations, contained in paragraph (c) of this
section, demonstrate some of the different types
of wage determinations which may be made in such
cases.

(b) Wage determinations of the Secretary of
Labor under the act do not include fringe benefits
for various classes of laborers and mechanics when-
ever such benefits do not prevail in the area of
proposed construction. When this occurs the wage-
determination will contain only the basic hourly
rates of pay, that is only the cash wages which
are prevailing for the various classes of laborers
and mechanics. An illustration of this situation
is contained in paragraph (c¢) of this section.

(¢) Illustrations:

Basie Fringe benefits payments
Classes hourly
rates Health and Pensions Vacations Apprentice- Others
welfare ship program

Laborers. . e 83, 28 L e
Carpenters. - . oL 4. 00 $0. 15 _ e
Painters_ . i 3. 90 .15 $0. 10 $0.20 . ____
Electricians_ . _ . __________________ ... 4. 85 .10 B ¥ U
Plumbers____ oo 4. 95 15 220 . $0.05 . ________
TIronworkers_ _ _ _ e 4,60 .. ___._. 10 o=

(It should be noted this format is not necessarily in the exact form in which determinations will issue; it is for illustration only.)

Section 5.31 Meeting wage determination ob-
ligations.

(a) A contractor or subcontractor performing
work subject to a Davis-Bacon wage determination
may discharge his minimum wage obligations for
the payment of both straight time wages and fringe
benefits by paying in cash, making payments or
incurring costs for “bona fide” fringe benefits of
the types listed in the applicable wage determina-
tion or otherwise found prevailing by the Secre-
tary of Labor, or by a combination thereof.

(b) A contractor or subcontractor may discharge

his obligations for the payment of the basic hourly
rates and the fringe benefits where both are con-
tained in a wage determination applicable to his
laborers or mechanics in the following ways:
(1) By paying not less than the basic hourly
rate to the laborers or mechanics and by making
the contributions for the fringe benefits in the wage
determinations, as specified therein. For example,
in the illustration contained in paragraph (c¢) of
§ 5.30, the obligations for “painters” will be met
by the payment of a straight time hourly rate of
not less than $3.90 and by contributing not less



than at the rate of 15 cents an hour for health and
welfare benefits, 10 cents an hour for pensions, and
20 cents an hour for vacations; or

(2) By paying not less than the basic hourly
rate to the laborers or mechanics and by making
contributions for “bona fide” fringe benefits in a
total amount not less than the total of the fringe
benefits required by the wage determination. For
example, the obligations for “painters” in the
illustration in paragraph (¢) of § 5.80 will be met
by the payment of a straight time hourly rate of
not less than $3.90 and by contributions of not
less than a total of 45 cents an hour for “bona fide”
fringe benefits; or

(3) By paying in cash directly to laborers or
mechanics for the basic hourly rate and by mak-
ing an additional cash payment in lieu of the re-
quired benefits. For example, where an employer
does not make payments or incur costs for fringe
benefits, he would meet his obligations for “paint-
ers” in the illustration in paragraph (c) of § 5.30,
by paying directly to the painters a straight time
hourly rate of not less than $4.35 ($3.90 basic hour-
ly rate plus 45 cents for fringe benefits) ; or

(4) As stated in paragraph (a) of ‘this section,
the contractor or subcontractor may discharge his
minimum wage obligations for the payment of
straight time wages and fringe benefits by a combi-
nation of the methods illustrated in subparagraphs
(1) thru (3) of this paragraph. Thus, for example,
his obligations for “painters” may be met by an
hourly rate, partly in cash and partly in payments
or costs for fringe benefits which total not less than
$4.35 ($3.90 basic hourly rate plus 45 cents for
fringe benefits). The payments in such case may
be $4.10 in cash and 25 cents in payments or costs
in fringe benefits. Or, they may be $3.75 in cash
and 60 cents in payments or costs for fringe bene-
fits.
[30 F\.R. 13136, Oct. 15, 1965]

Section 5.32 Overtime payments.

(a) Theact excludes amounts paid by a contrac-
tor or subcontractor for fringe benefits in the com-
putation of overtime under the Fair Labor Stand-
ards Act, the Contract Work Hours Standards Act,
and the Walsh-Healey Public Contracts Act when-
ever the overtime provisions of any of these stat-
utes apply concurrently with the Davis-Bacon Act
or its related prevailing wage statutes. It is clear
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from the legislative history that in no event can
the regular or basic rate upon which premium
pay for overtime is calculated under the aforemen-
tioned Federal statutes be less than the amount
determined by the Secretary of Labor as the basic
hourly rate (i.e. cash rate) under section 1(b) (1)
of the Davis-Bacon Act. (See S. Rep. No. 963, p. 7.)
Contributions by employees are not excluded from
the regular or basic rate upon which overtime is
computed under these statutes; that is, an em-
ployee’s regular or basic straight-time rate is com-
puted on his earnings before any deductions are
made for the employee’s contributions to fringe
benefits. The contractor’s contributions or costs for
fringe benefits may be excluded in computing such
rate so long as the exclusions do not reduce the
regular or basic rate below the basic hourly rate
contained in the wage determination.

(b) The legislative report notes that the phrase
“contributions irrevocably made by a contractor
or subcontractor to a trustee or to a third person
pursuant to a fund, plan, or program” was added
to the bill in Committee. This language in essence
conforms to the overtime provisions of section 7
(d) (4) of the Fair Labor Standards Act, as
amended. The intent of the committee was to pre-
vent any avoidance of overtime requirements un-
der existing law. See H. Rep. No. 308, . 5.

(¢) (1) The act permits a contractor or sub-
contractor to pay a cash equivalent of any fringe
benefits found prevailing by the Secretary of
Labor. Such a cash equivalent would also be
excludable in computing the regular or basic rate
under the Federal overtime laws mentioned in
paragraph (a). For example, the W construction
contractor pays his laborers or mechanics $3.50 in
cash under a wage determination of the Secretary
of Labor which requires a basic hourly rate of
$3.00 and a fringe benefit contribution of 50 cents.
The contractor pays the 50 cents in cash because
he made no payments and incurred no costs for
fringe benefits. Overtime compensation in this
case would be computed on a regular or basic rate
of $3.00 an hour. However, in some cases a question
of fact may be presented in ascertaining whether
or not a cash payment made to laborers or me-
chanics is actually in lieu of a fringe benefit or is
simply part of their straight time cash wage. In the
latter situation, the cash payment is not excludable
in computing overtime compensation. Consider the



examples set forth in subparagraphs (2) and (3)
of this paragraph.

(2) The X construction contractor has for some
time been paying $3.25 an hour to a mechanic as
his basic cash wage plus 50 cents an hour as a
contribution to a welfare and pension plan. The
Secretary of Labor determines that a basic hourly
rate of $3 an hour and a fringe benefit contribution
of 50 cents are prevailing. The basic hourly rate or
regular rate for overtime purposes would be $3.25,
the rate actually paid as a basic cash wage for the
employee of X, rather than the $3 rate determined
as prevailing by the Secretary of Labor.

(3) Under the same prevailing wage determina-
tion, discussed in subparagraph 2 of this para-
graph, the Y construction contractor who has been
paying $3 an hour as his basic cash wage on which
he has been computing overtime compensation
reduces the cash wage to $2.75 an hour but com-
putes his costs of benefits under section
1(b) (2) (B) as $1 an hour. In this example the
regular or basic hourly rate would continue to be
$3 an hour. See S. Rep. No. 963, p. 7.

Note:—In addition to the Acts listed in Section 5.1,
these Regulations may be applicable to the following:

1. Cooperative Research Act Amendments of 1965 (79
Stat. 46).
Housing and Urban Development Act of 1965 (79
Stat. 492).
. Public Works and Economic Development Act of 1965
(79 Stat. 575).
. National Foundation on the Arts and Humanities
Act of 1965 (79 Stat. 849).
. Heart Disease, Cancer, and Stroke Amendments of
1965 (79 Stat. 929).

2.
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6.

10.

11.

12.

13.

14.

15.
16.

17.
18.
19.

20.
21.

25.
. Housing and Urban Development Act of 1968 (PL

27.

National Capital Transportation Act of 1965 (79
Stat. 664).

. Vocational Rehabilitation Act Amendments of 1965

(79 Stat. 1284).

. Medical Library Assistance Act of 1965 (79 Stat. 1061).
. High Speed Ground Transportation Study (79 Stat.

984).

Water Quality Act of 1965 (79 Stat. 907).

Mental Retardation Facilities and Community Mental
Health Centers Construction Act Amendments of
1965 (79 Stat. 430).

Solid Waste Disposal Act (79 Stat. 1000).

Veterans Nursing Home Care Act (78 Stat. 502).

United States Housing Act of 1937 as amended, (42
USC 1416).

Alaska Purchase Centennial Act (80 Stat. 83).

Model Secondary School for the Deaf Act (80 Stat.
1028).

Allied Health Professions Personnel Training Act of
1966 (80 Stat. 1224).

Demonstration Cities and Metropolitan Development
Act of 1966 (80 Stat. 1259).

Vocational Rehabilitation Amendments of 1967 (81
Stat. 250).

Air Quality Act of 1967 (81 Stat. 485).

Elementary and Secondary Education Amendments
of 1967 (81 Stat. 783).

. Bilingual Education Act (title VII of the Elementary

and Secondary Education Amendments of 1967) (81
Stat. 816).

. National Visitor Center Facilities Act of 1968 (82

Stat. 43).

. Juvenile Delinquency Prevention and Control Act of

1968 (PL 90—445).
Federal Aid Highway Act of 1968 (PL 90-495).

90448).
Health Manpower Act of 1968 (PL 90-490).
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