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November 22, 1965 

' . MEMORANDUM f.166 , . 

TO : 

• • 

AGENCIES AilHNISTERING STATUTES REFERRED TO IN 29 
CF.R, SUBTITLE A, PART 5 • 

Eo Irving Mange"" j fY) 
Aasociate Admin~ator'm 

SUBJECT: Opinions on application of the Davis-Bacon and related 
___ __:_-Acta. 

(_-----

'.• · .. : ... 
. : .... ,.-
i -. . •. 

, ·· Reference is made to previous covering m(m)randa, subject 
1 · ::· as· above, enclosing copies of opinions for your information and 
·; __ ;_ ·~ _ - __ --guidance in corrying out your responsibilities .fo~ enforcement of 

· the cited Acts. e: _ A copy of a recent opinion on the same general subject i~ 
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cncloaed which we hope will be of further interest and assistance. · 
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U.S. DEPARTMENT OF LABOR 
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WASHINGTON 2S 
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.... to. 

Mr. Ray J. Dolan, Director 
Labor Relations Branch 
Public Housing Administration 
Housing and Home Finance Agency 
Washington, D. c. 20413 

I 

.. - - - - ----------------- --
Dear Mr. Dolan: ,..,-· 

J/ 

'. l ,. 

1--· 
1 ·• 

. This is in reference to your letter of September 22, 1965, in t..ilich you 
request our opinion with respect to the application and enforcement of 
fringe benefits predetermined by this Deportment DS a part of the pre• 

-----Yailing wage rate •.. --

• 

Your inquiry is prompted by several questions posed by your field offlces . 
concerning this matter. The questions and our answers are set forth below • 

... -_ 
- ·. ·:-.. ~~ - -·; ---------#· ---- -- ----- -- -------- -- - -- - ---·-- --~- - ----- -- - ....... -----•- --- ------------- -- --------~-----·---· 

-- i: 

eJ 
Is a contractor who is employing tome union work~ra: but does not have a -
collective bargaining ngrcemcnt ~ith the union, required to make fringe 
b~oefit pa~~ents to the union fund, or cnn he choose to pny the fringe _, 
benefits to the worker in cash? · 

-

l: 
I'. l. 
i ~-
I. Answer 
I .,. 

; : .: . . .. '!'he Davis_;iaco_n_llct ·prcvidc:s. d1 . .ot a. contract.or or a subcontractor .-nay dis-
:. i,~ ... :~... ch.:rce his minimum WDf:C obligations for the pay.nt!nts of straight time wages 

a~d fringe benefits by making payments in cash, by making or incurring cost 
for "bona fide" fringe benefits of the types contained in the wage deter
mination or hy s combination thereof. Sec section 5.31 of our Regulations 

: .. ,_ J!, 

_;, •. 

(29 CFR Part 5). As far ~s the Department is concerned, the contractor would 
meet his wage determination obligations by paying the fringe benefits to the 
worker in cash. ,..,,/ 

Q1,1e- :-:t ion 

If a coutractur pays the fringe benefits to the workeT in cnsh should the 
apprentice trainin~ benefit be paid to the worker, as ci1is fringe benefit is 
not a personal benefit to the individual worker but is for the benefit of 
the trade training program? 

Jt such fringe benefit is not paid to the wotker, and the contractar ic note 
pal"ty to a collective b.irgaining 1gret~ent, then whe-re should suc11 :1 hcnd:it 
be p~id? 

• 
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Section l(b) of the Dnvis-Bncon Act define~ the term ''WageR", "ScnJ~ of 
Wages", "Wage Rates'', ''Mit'imum Wages", snd "Prtv.:U inb tlt1geo" to inc ludc 
defraying costs of apprenticcnhip training progr~ms. Therefore, unleRa 
the contrnctor contributes to or incurs coot for such programs, th~ 

·. amount of the fringe benefits contained ,in the npplicnble wngc deter
mination must be poid to the employees., 

. ....... : 

-If i holiday d~slgnated no a pnid holldny falls on n non-work day, such as 
:·! ;-:- , Saturday or Sunday, docs the worker receive holiday pny on another day such 

..... ""l/0_:_:_:·I.,_:_·_>;{ __ :'.;~--~_;as Friday or Mondey1 \ 
_ Ans~-1er. 

;-------------- . 

''------ .. --i ; _.:· 
Genetelly, the e;i,ployc~ would receive the holid2.::, pay in addition to his pay 

------for· those liours worked during the workweek, how~ver;· the terminology ·in t;he ---
f -.- -· 
' 

; · · collective bnrgaininr; azreemcnt which reflect$ the local prevailing wage. 
~-, , patterns would govern such situationo. TI1e meaning in tmy given circumstance 

...... f·,_. .. .. would be that assigned by the barE;nining parties. --...______, 

l .. -, ·----~- ,Que sti,cn · 
i .. ·-·· ·----=-- :"' ----·.·--·---------·----------------------------------"' --. - -------------- -- ------- --- -·--

-' t - . - - - - - - . 

~ 
If-a-holiday falls on a regulnr work day, such ns Monday throuch Friday, is 
the holiday counted ns D dny \.lork~cl in co::1puting the 40 hour workweek under 
the Contrnct Work Hours Standards Act? 

! .. 
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,\n~wer -----

-lf--the e11"ipfoyee u1d not: actually perform work on the designated holiday, .,these 
hours are not counted in co:nputing the 40 hour wc,rkwe~k. Only those hours 

·nctunllv worked can be consider~d as hours worked in computing overtime under 
the Contract Work Hours Standards Act~ 

flu<'r.tion 

If clic wo:-kers .,re rcqulnd Lo wod._ on a day dcsignatc<l as .i paid holidny do 
th~ workers receive ttrDii;ht time for thr. holiday, plus strai8ht ,time for the 
work· performed'/ Would this count as two days worked in comput.ing the 40 hour 

· workweek? 

/m employee whu ·,rnrkn on ti1c holiday woulJ l>e entitled to receive wages for 
the hours ,mrkcd nt noc lcno than the predetermined hourly rate. Whether the 
pay he would receive if he did not work on the holiday should also be paid him 

• .• 
-------~-----------------·---··-·----------·-----·-·-· -------·-· -------·-
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in theo~ clrcum5ll.incc!I :lep~nds en th«:! intl'.:'nt c{ the o~;tr~C"~ntn n:•fl.-.:tJnr, 
the prcv~ilinc practice on which tl1e frinte benefit rlcte1minPtfcn J~ bRned • 
Under .some such nerec::1ents i<lle holi<lny plly 1r. provided only to -::··,l_,·yc'!!B 
wo do not ttctually work on the holidny; holidDy work may be apcci;iEy 
provided for, ns by establishing premium rates for ouch work. u.,~, -.::- other 
agreements idle holiday pay may be pnynble regardless of \.lhcthei: t1·~ 

. employee works on tht.! holiday, and if he does work he receives r.uch pny 
in addition to his "7Bges for working.• In regard to computing those hours 
worked in excess of 40 hours in a workweek, our answer immediately above 
would apr,ly. 

We trust that you will find the answer helpful. If I can be of further 
assistance, please let me know. 

· · · Yours sincerely, 

l·-~--... .·-';--~·:=.~--~-/I/ ~ / I . / 
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