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U.S. DEPARTMENT OF LABOR 
Off!CE OF THE soucnc,n 

WASHINGTON 2li 

The Honorable R. li'. Koller 
General Counsd 
u. s. Gon0ral Acccuntinc Office 
lvashington 25, n. C. 

Nove:nber 28, 1962 

Re: T. L. Jani~::; & Cc,., Inc. 

Dear Mr. Keller: 

W.R. Aldrich Co. 
-Contract DA-Jl~-066-mlG-5278 
Amarillo AFD, Texas 
Your Reference: B-147602 
Our Filo: E-59-465 

Reference is mado to your lette~ and to the subsequent 
discussions bct,:cen repre~entatives of our respective Officen 
.reearding the contract minimwn :·ates applicable to workers en­
eagetl in the installation of elcctri ccl ( Orancelmrg) fiber conduit 
at Amarillo Air Force Dase under the above-captioned contract. 

You will recall that, upon rc~ccipt of a complaint 
from IBEW Local Un5_on No. 602 of /\lllarillo, Tex:..s, an investi­
gation was conducted by the Corps of Encineers, th13 contract­
ing agency here involved. This investir,ation, includine; nn 
extensive area practice surve:y, established that the work in 
question was compensable at not less than the minimum wage 
rate contained in the contract for electriciails and their bona 
fide apprentices. 

. In your letter, you state that "[i]n the absence 
of any evidence that the duct in~tallation called for me­
chanical skills or techniques possessed only by qualified 
eleotrical workers, it app,ears the requirement that the work 
of loading, hauling, placing, joining and instnlling be per­
formed by mechan).cs clacsified as electricians is predicated 
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sol0.ly upon ;,. pn:v,llline loc;::il practico. 11 You theri:fore re­
quc~;l, nur vi.c1i~~ 1·r:r:arciin1~ ti:,_, ::;;d:.tcr to .is!;:i.::;t in <li:-;c!1~relng 
your 11 11~1/•/1 :-111,insL 1ont n!cr,,x,,;_Uii li Ue:.i wdcr tho .:i.ct". 

'flv~ lhvlr;-D;,con !,ct f,'..'(1vicfot, th.:i.t 11 ... thc minimu.n 
W.'.\g(!S to bo p:ii cl vari,Jn::: cl:t~,:..;()G of l::i.bor,.•rs ;mrl nweh.'.l!1ics ••• 
oh:i..ll b:• based upoc1 th0 1.1::f:es t.li:-i.t .,ill be dcl..::n~inccl by the 
~iocrclary of L.'lbu~· Lo !).') prcviti.J ini for thit co1·r.~~;ponrlin,; 
cl.af;f:cs of lal,01·.:!1·s and 111ec!i::lllics cmployt,cl on prt,jccts of a 
clw.ract.cr siJ11il.:.u· Lo th~ contract wor!<: ••• [in the loc~lity ] ••• 
in which the u0rk ir; to be porforncd ••• 11

• Dy virtue of the 
rlbove st:1.t.utory lanr,u.-1;:c, the Se-::rcbry is rcqnire<i to specify 
the cla~sific:,.t1on of 1-;orl: for d,ich e~ich wacc rate ir; de­
termined t.o pr!!v::iil on ~uch projects, as w,~11 .1.s the u~ec rate 
it::mli' (Co::iptrollcr G<:rwr.11 D~:ci::;ion !lo. 13-1J20111~, ,June 10 9 
1957). 'lllc a11t.hori -t.y i.o prc·<ld.,_inni.110 w,1r,c r:itc3 for specified 
c)<ts:::ific:i.tio:1r.; of ,iork nc•c(':.;:::;-1.dly prc~U!)f)OSes that the 
Secret:1.1·y h.1.:; U1e aul.11,11·.i Ly anti the ob1igati.on to rccoc;ni2'.e 
tho kinrl · of wnr:c co:nprir,0cl by lhn cla.si;ificat.:i ons lw spocifi~s 
in hir.; WtGC' pr0(l0ter;11inatio~1:::. Hi i.houl. "uch a11lhorily, th~ 
Secrct::ir.vt s ,,ace pr0.d1d:.nnn Ln:1Lion ,:,)uld be r1c:u;in,::lr.:~;s, and the 
express int.fmt of Gon~~re~:, in enacting the Davis-Dacon Act 
would he nullified. 

'l'h~ i:::sue ns to ;1h.'.l.t work falls within a civen prede­
ter:ninccl classif-icatlon h:-co;11~:_; 1'1ost ir1p:irta.nt l!l1cn tho Con•• 
tract inc Off.i.c0r :is fac~d with a conpli ance ju(lgrncnt in the 
courr;c of contract perfor-,n:in~c as to wl11:!thcr a pnrticul,u· 
laborer or mrch;mic is he.inc properly pairl for the :-..ctual work 
he 1~ pcrformj n,~. In the T. L. ,James car;c, for oxa!7lple, · the 
Contractinc Officer 1-1as callc<l upon to decide whether' contract 
labor st.:uirlJ1·ds cor:ipl lanc0. w;1r, met whcin the contr:i.ctor paid 
worb::ir:. jn~;blline Or.-.uv::ehurr, c1cctrical duct the contrt1.ct. rate 
for laborers, when cl.1.im; h:i<.l been r.n<lc that such Hork in th•.; 
J\iri.1.r 11 lo arc:i. w.:i.s c:rnc,r;tll,'f rcco£:,llizr:<l as \-1orl-: fallinr, \-Ti thin 
the ambit of lhc p].,:,cLricia:is' craft.. To decide thi.s qu0stion, 
it bcc;i.rnc nece:-..:.;:1r.v for the contractinr, ::i.i~enc,v involved to 
m::ikc a dctail•!d :irc;i. practice stncly ci.ncc,, as the t-1.igfi rates 
may vary from locality to locality, so too 1:1:ly the craft content 
differ in various areas, dcpcrnlinc on tho actual pract.iccs or 
sirlnd::i.rds prcvailinr:; in the arr.a on projects of a chm-actcr 
:-.imilar. 

') 

' -! 
! 

.. 

I -1 
I 

I 
! 

• 



•-c ·,:.-

The Honorabl~ R. F. K.ellc:r 

,. 

On the basis of U1 e l(>Cal l:.bor sb.nd~rds, that, j_5 9 the 
practices fo\1.11d to be cle.i'.!.ni.tcly p:tev.?.il:ing for thi3 typ~ o.t ;;or-t 
in th~ Ji.n1Jr:i.11.o .:xe~, the Cc,r.L1·ad.i11::; Citt:i.ccr an:i th:i.s Offic-:; 
conclt:.:lecl th~.t th·:! insbllc1tir..n of Or.:.:1f:l!bicg duct fell within 
the ldr:d of' \:,:,~ k cc~pr.i.~_;fr,;·; ti .. c? cc,:it1·:,e·~ cla:.;sific;:.tions of 
clec t.r:·,.ciar1;; c'..ntl clcr.tric:\.,:m:;' ,1pp:.·eni.icer.. 

Tho quest.ion of c:l:ilJ. or im.1ividUt!l trainine im·o1vccl 
does not, ~.pp,:::o.r r:1.'.l'l.c1·i::-tl t.0 tLc ir:c.ur:~, In .,.ny Given work cl2..s­
cif:i.cct.io:1, t.lw ability c,; the indivi<k:1 :,icChcinir::.~ will v-;,.:;.•y. 
Lilrnwisc, in o.ny sJ;;i.JJ.s-d c:,.•;!_i:-t, tJ;, ... 1·c wLi.J b~ i:1cl•.;clcd Fork 
iterns ·wl1ich, vie\;e::l ;\r,,r·l. ;;.ml by i..i1:.~::is0l v~s night. <'lpp~ar to be 
of an unckillE:d labor na.t\~re, b'.11.. '.:h:i.ch hi storicru.ly u.ncJ. 
actuclly arc rr.co;~ni::~cl in th~ indnsl.ry c;encraJ.ly as component. 
clements of the p.1rticul,1.r t1·c1dc • 

. Uc ,muld like to cr·,p.hvsizc, hot,1cvcr, th:1t the contract 
classif:i.c;:i.tion (md r,,.tc J.p:,llc;:,.hJ.c to thb t:vr~ of ,-rork if done 
in .inothcr JYCJ., or even if d(,n•: in th~ Ar:J?..r-illo m·ea at a timl) 
subscc1ucnt to tho tfr:~ invol vc-:i :i.n th.1 T. I,, ,lor:ie3 CcU.iP, could 
well rer.ult in a dctr:J·!-:-,inatirin th~•.t ;;vch work Houlcl i't!...ll ,r.i.thin 
·other contrc1ct clo.ssif:i.c2.tions, 5uch ;is lir:crnm, r,i·ounc.lm2n, 
pipelaycr or lo..bot·cr, dcp~nd:i.ne; en tlir. local laboi.· ctan-.larcls 
established by the o.c'Lt1al arc-~. practices. 

He appreciato your concern in this r,iattcr and trust 
thc>.t the forceoinG e:•:pL:,n,1 tion ::;cr,•es to clnrify the pl·oblem 
presented in ~·our correspor1L'.e:i:co. 1:C<'.m:hi1f:, you aro assured 
that we sh.,Jl continue to m!J:e every e.i'i'ol"i~ to ncc1u-ately re­
flect thE': classifications and corrfJSponclinc; ,-,age rates prc­
vailinc in the areas ,:here Ho are requ5.red to nctkc predetermina­
tions, :i.nd to assist the coniTactin0 2;:;cncic:; in r.iCctinc t.hcir 
and our mutual cnforc::r:r.:cnt oblico.tio:-is by rcquirinG pccymcnt at 
the appropriate contract. rate for th0 p~rticul~.r class:ificc1.tions 
of work perforried in those areas by the lab~1·nrs and mech.u1ics 
covered by the Davis-Bacon Act. 

,' 

Yours sincerely, 

Charles Donc\hu.c 
Solicitor of Labor 
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:E~rl Street, Rer,lonnl Attorney 
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nATF.: June 24, 1963 

F'IH>M : E. Irving Mnnger 
AssociAte Aclntinlstrator 

SllOJtCT: Drotm & Root, Inc. 

(. 

Lake Pearl Sand & Gravel Company, Inc. 
La-Tex Morine Services, Inc. 

and Others 
Contract No. DA-16•047~CIVENG.60-41 

Louisiana 
File Nos. E-61-132, E-63•305 & 306 

Reference is made to your recent memorandum and to the report furnished 
by the Corps of Engineers, u. s. Army, regarding the application of the 
Davis-Bacon Act, the Eight Hour Laws and the labor standards provisions 
of the captioned contract to work performed at certain "off-site" faclli• 
ties in the general area of the covered construction project. Specifi• 
cally, you request our ruling as to whethe~ the furnishing of sand and 
gravel, here involved, is the.work of a subcontractor or a material~an. 
If the latter, these activities would not be subject to the labor standard• 
provisions applicable to the project work. 

From the record furnished, it appears that on August 10, 1959, the Corps 
of Engineers awarded to Brown & Root, In:c., a contract for the construction 
of "Old River Lock" in Pointe Coupee -Parish, Louisiana. Brown 6c Root, · 
in turn, entered into an arrangement ~ith Lake Pearl Sand & Gravel Comparty,. 
Inc., on October 5, 1959, whereby the latter firm agreed to furnlsh·the 
sand and gravel as required for concrete items under the prime contract. 

. . . 
Ultimately, the materials thus furnished by °Lake Pearl were obtained froni 
three sources. Sand was p'toduced by Central Sand & Gravel Company, Inc., 
at its plant, known as "Paradise Pit", and was thence trucked, by Coco 
Brothers, Inc., to .the construction site for stockpiling. Gifford.Hill 
_and Company, Ince, produced the fine aggregate (3/4") at its Turkey 
Creek. plant. 'Ibis mater.isl was also transported by Coco Brothers to thd 
project site for stockpiling. 'lbe wox:k performed by these recognized· 
producers.of sand and gravel at these two facllitlea, which previously 
served and continued to serve the general public, ls clearly the work ol 
materialmen and 1s not• therefore, covered by the labor standards prov!• 
slons applicable to the project work. . . . . 
Lastly, the coarse aggregate (1 1/2") required ~y the P.rlme contraQt waa . :- . ,)! 
produced at the so.;.ealled Stephens-Big Rock·Ptt by Central. Sancl Sa Gravel ~~s.,\·~ 
Company, Inc., for the Big Rock Corpora~lon and later by Big Rock, lt1elft 
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• 
I 

·-

• 

DB-?S 

Earl Street, Regional Attorney Page 2 

under arrangements with Lake Pearl. The pit, which is located some 65 
ml les from the lock under construction, was obtained by Cen'tral on 
June 30, 1959. On that date, Stephens Gravel Company, Inc., assigned 
to Central its leases, under which it occupied the premises comprising 
the pit, and conveyed to that finn, the buildings, vehicles, tools and 
equipment situated thereon, for which the assignee agreed to pay the 
sum of $125,000.00, in addition to operational royalties. A note 
evidencing this indebtedness was secuTed by a mortgage on the property 
thus conveyed. The record indicates further that the Big Rock Corpora­
tion assumed Central's rights-and obligations under this conveyance 
when it took over the operations at_ the pit. 

Sales to the public from this facility apparently continued following 
acquisition of the pit by Central and by Big Rock. While it appears 
that such sales were substantially curtailed once these producers began 
furnishing materials for the covered work, this merely evidences the 
production demands made upon a materials supplier and is not inconsistent 
with our finding that the activities of these two firms at the Stephens• 
Big Rock Pit constitute those of a materialman. 

Deliveries from this facility to the project site continued through the 
spring of 1960 without apparent difficulty, but by July of that year 
it appeared that Lake Pearl had trouble fulfilling its purchase order 
requirements with Brown & Root. The latter firm, being advised of 
arrears on the mortgage payments and fearing the collapse of this 
activity and the consequent interruption in the flow of aggregate to 
the lock, called the parties together. On July 2, 1960, they entered 
into an agreement under which Big Rock dedicated its facilities and 
equipment to the furnishing of aggregate for this project, at a 
guarantied rate of production. Moreov.er, Brown & Root obtained the 
right to supplement this "off•site" work or take it over completely, 
with its own forces or with those of others, if performance continued 
in an unsatisfactory manner. 

The parties performed under this agreement until the middle of July when 
·Big Rock ceased production at the pit. As a result, Brown & Root 
negotiated the additional agreements of August 3, 1960. Under their 
terms, Lake Pearl subleased and arranged to operate the Stephens-Big 
Rock Pit, having agreed to pay rent to Big Rock and royalties to 
Stephens. Brown & Root, in turn~ advanced to Leke Pearl approximately 
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$24,000.00 which was thereupon paid to Stephens to cover arrears in 
mortgl'!ge payments on the pit, VE:hicles and equipment. Accordingly, Lake 
Pearl agrr.-ed that it would place, at the pit, supnrvisors who were 
satisfactory to the prime controctor. All parties agreed that should 
Lake Pearl default in their obligations, Brown & Root, or its designee, 
would have the right to operate the pit for the period of time necessary 
to fulfill the requirements of the original purchase order. 

It appears that on November 2, 1960, in accordance with the provisions of 
the July and Au0ust agreements, Brown & Root removed Lake Pearl and placed 
La-Tex Marine Services, Inc., its subsidiary, in complete control of the 
Stephens-Big Rock Pit, to produce the remaining coarse aggregate require• 
rr£nts for the covered project. La.Tex, in turn, engaged various independent 
trucking firms, including Coco Brothers, Inc., on a day-to-day basis to 
haul materiel from this pit to the construction site. This operation by 
La.Tex lasted approximately three months, having tenninated on February 15 1 

1961, when the Corps of Engineers granted Brown & Root permission to change 
sources of supply. Wa are further advised that the prime contract was 
completed in December of 1962 • 

The agreenents of July 2, 1960, and August 3, 1960, do not appear to alter 
the perfonnance required of Lake Pearl under the purchase order of October 5, 
1959. They merely reaffirmed those original obligations (Brcwn, & RW2.t,, 
Inc, Xe Richard Cocoa et, Al.., w. D. La., Civil Action No. 8166, Inter• 
pleader Phase •• §jffQrd.Jlill v. BhP~:!D & Root, Inc., et, al 11 October 11, 
1962). Accordingly, that £inn's performance as a materialman continued 
unchanged. 

It appears, moreover, that La.Tex under~ook the production of· aggregate at 
the Stephens-Big Rock Pit, until an al~emate source of materials could 
be obtai~ed, only after all reasonable alternatives were exhausted and 
then only to the extent deemed necessary to assure fulfilment of the 
terms set forth in the original purchase o·rder of October 5, 1959. Under 
such circumstances, these interim activities of La.Tex are not deemed 

· sufficient to constitute the work of a subcontractor. Accordingly, the· 
individuals employed by La.Tex at the Stephens-Big Rock Pit are not cov~red 
by.the contract labor standards -provisions appUcable to the project work. 

• 

Since these· provisions do not apply to the work performed at the "off-.site" 
facilities here involved, they are considered inapplicable, as well, to 
the activities of the independent trucking firms engaged in the transports• 
tion of materials from these facilities to the·construction site (Opinion 
of the' Solicitor, DB.22, March 121 1962). 

~ 



• I 

c: 

c· 
·• --· 

• 

DB-36 

Earl Streett Regional Attorney Page 4 

Your copy of the Corps of F.n.gineers report is returned, as requested. 
Kindly advise us when action, consistent with this opinion. has been 
taken. 

l,ttachments 

• 




