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U.S. DEPARTMENT OF LABOR 
OFFICE OF THE SOLICITOR 

WASHINGTON 211 

NOV 91962 

MEMORANDUJlf .4 4 

TO : AGENCIES ADMINISTERING STATUTES REFERRED TO IN 29 
CFR, SUBTITLE-ii:[A, PART 5. 

FROM : E. Irving Mange . 
Associate Adm' · r 

'· . 
SUBJECT: Opinions on application or the Davis~Bacon and rela~ 

Acts. 

Enclosed w1 th· previous covering memoranda·, copies o.f' 
opinions on the application of the Davis-Bacon and related Acts 
were furnished you for intonnation and guidance in yo'l,ll" enforce­
ment programs under those Acts. 

We are now enclosing a copy of a recent opinion on 
this same general subject, which we are sure will be or .ful-ther 
interest and assistance to you. 

Enclosure 
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U.S. DEPARTMENT OF LABOR 
OFFICE OF THE·SOLICITOR 

WASHINGTON 21S 

11
• lOa 

l08(n)U) 

lfCJ'f'ember 6, 1962 

Secretary and General Counsel 
Douglas Oil Company of California 
Douglas 011 Building 
816 West Fifth Street 
Los Angeles 17, California 

Dear Mr. Tollefsen: 

Re: DB•28; Application of the Davia• 
Bacon A,ct to 11011• Spreading" 
Activities involved in the 
Construction of Roads and Alr• 
craft Runways at Navy Install•• 
tions 9 California 

Our Files:, E-61-676 tbru 686 

This will reply to your communication of October 
15, 1962~ reque·sting amplification of our opinion (DB•28, 
October 8, 1962) in tbe above•captioned·matter. 

that opinion held that the spreading of "road 
oils", as described therein, by_employees of a bona fide 
supplier of liquid bi tumlnous products ls a part of the 
construction process and, as such, constitutes the work 
of a subcontractor. Accordingly, we held that the lndl• 
vlduals performing this on•sit~ work are entitled to the 
benefits of the Act. 

You now inquire as to whether this ruling applies 
when the work is performed by employees of a cOD111on carrier • 

. The Davis•Bacon Act and related statutes are mlnl• 
mum wage laws designed for the benefit of c~tructlon worker•• 
·Since they are remedial in nature, exemptions which limit 
their application are strictly construed. None of these 
Acts exempt from their minimum wage requirements, individua1a 
whose employment ls subject to'regulatlon by the provisions 
of the Interstate Conmerce Act or the Motor Carrier Act of 
1935. It is significant that where a similar exemption 
from the overtime provisions of the Fair Labor Standards 
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Act was intended, the same was expressly provided by Congress. 
Under these circumstances, the Department of Labor cannot 
create an exemption from the labor standards provisions of 
the Davis-Bacon Act and related statutes where Congress has 
not seen fit to do so. Thus, if the conditions described in 
our opinion of October 8, 1962 (DB-28) are present, the fact 
that the supplier or his contract hauler may be operating 
under COtI111on carrier requirements would not militate against 
Davis-Bacon coverage of the bootmen and drivers performing 
the on-site work. 

You also inquire as to whether the wage require• 
ments of the Act are applicable during the time_the employees 
are loading, driving and returning or only whil_e they are 
spreading "oil" on the job si~e. 

' 

The answer to this question depends• .upon the point 
at which the Douglas Oil Company, a bona fide materials 
supplier, is deemed to become a subcontr~ctor within the 
meaning of the contract laboT standards provisions. This 
does not occur until the bootmen and drivers undertake the 
spreading of "road oils" at'the construction site. Accord• 
ingly, these individuals would not be considered covered 
by the provisions of the Davis-Bacon Act or related statutes 
while loading the liquid bituminous products at Douglas• 
regular plant, transporting them to the site of the work, 
or retuming to the plant. 

I trust these views will be of help to you. If 
I can be of furth~r assistance, please let me know. 

Yours sincerely, 

Charles Donahue 
Soliei tor of Labor 
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U.S. DEPARTMENT OF L/\BOR 
OFFICE OF THE 5O1.lCITOll 

WASHINGTON 25 

Nr. W. Dnrlint;ton Deni t 
Asr.ir,t.nnt Corrnrlnsioner 
Burc:m of Rcclmnn.tlon 

October 15, 1962 

U. S .. Dcpnrtmcnt of t.hi3 Interior 
Washington 25, D. c. 

Dear Mr. Denita 

Re: Electrical Constructors 
Creamer Industries, Inc. 
Contract No. lli-06-D-ll-07.5 
New }1e,c.lco 
Your Reference: 800 
Our files: E-6J-152 & 153 

Reference is made to our letter and enclosure of 
July 20, 1962, and to your response of August 14, 1962, re­
garding the Bureau's previous finding that the ~ontract 
labor standards provisions were applicable .to the opera­
tions of Crea.Iner Industries, Irie., at its steel reinforce­
ment .fabricating plant at or near Shiprock, Uew Merlco. 

From the record fu~nished, it appears that the 
subject contract for the construction of the Glen Canyon -
Shiprock 2JO-KV Transmission Line, Colorado River Storage· 
Project. was awarded to Electrical Constructors 0£ Columbus, 
Chio, on September 6, 1961. The specifications contained 
schedules 0£ classifications and wage rates as predetermined 
by this Department in Wage Decisions Y-28·, 132 (£or the con­
tract work performed in Arizona) and Y-28,164 (£or the con-
tract work in New Mexico). · · . 

The line being constructed is a 230-KV', J-phase, 
60-cyole, single circuit, steel tower transmission line, 
approximately 182 miles long, except that the steel towers 
(structures) and the structure foundations (footings) for 

P. lOa 
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appr(-.-x::\m:itdy 7 mi los of thh~ li.nc no:.ri:- tho center a.ro to be 
con8!.ructed under a r.epar;:d:,c contract. Th~ transmisnion line 
extends from the Glen C:myon Powcrplant sw:i.tchyard located. 
near Pace, Arizona, to the site or the Shiprock Substation 
located North of Shiprock, New llcx:ico. 

By Purchase Order No. GS-11-, da.t,ed Februa.ry 16, 1962, 
the prime contractor entered into an agreement with Cre;:imer 
Industries, Inc., of Fort Worth, Texasll for "Furnishing rein­
forcing 'steel as required by Did Item 17 of the Bureau of 
Reclruna.tion Specifications No. DC • .5610 ontitl.ed Glen Canyon -
Shiprock 230-KV Transmission Line --- approx. 715,000 lbs. 
Fabricated in ~ccordance with approved drawings, including the 
welding or stub into cage---•"· Bid Item 17 requires the 
furnishing and placing of steel bars in reinforced concrete 
footings. Each tower has four footings and each footing con­
sists of. a steel stub angle embedded in reinforced concrete. 
The contract requires the construction of approximately J,080 
footings or 770 tower foundations. 'll1e bar steel used for 
reinforcing the concrete footings is fabricated into steel 
"cages" with the stub angle attached. 

In Harch, 1962, Crea.111er.Industries, Inc •• established 
a fabrication facility near Shiprock, Mew Mexico, and.pro~eeded 
to fabricate steel rrcages" for use in tower footing construc­
tion by the prime contractor. Creamer Industrie~fabrication 
yard or plant is located on the outskirts of Shiprock. Rein­
forcement bars are obtained from the Colorado Fuel and Iron · 
Corporation at Pueblo, Colorado, and transported to the fabri­
cation facility near Shiprock by truck. The reinforcement 
steel, thus obtained, is cut, bent, forme~ into "cages" by use 
of a jig, and spot welded with the stub angle welded into place 
in the fabrication ·facility. Comploted·"c!!\ges" are placed in 
a storage yard for delivery to the transmission line tower 
locations between Shiprock Substation and Glen Canyon Power­
plant :$1-ritchyard as required • 
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Exhibits c, D, E, anrl F, included i.n tho rccor<l 
provido n visual lnr.lication of the Gr0,1mor Indur.;tri.c{l fabri­
cation facility and storn.ge yard. EJ<hlbit.a G, lf, and I pro­
vide a vitntal indi.cat,lon of the actual excava.tion, placement 
of reinforcemont ca.ges, and constructlon of concre+.e footings. 
It has been noted tha.t the work involved in the excavation 
and placement. of cages is not a matter of controversy under 
the sub,iect contract. Likewiso 9 :1.t h~ls boen noted th:.i.t the 
stP.el for the to"t:1.2.r.§., fabricated and .furnished the prime con­
tractor by Creamer Industries, Inc.~ from its permanent plant 
located at Fort. Worth, Texas, is not. here in issue anrl, in 
fact, no coverage question arose as to the fabrication of 
such t,o~-er steel at. th~ Fort Worth p1.tnt. of Cream11r. Industries, 
Inc. 

The Bureau•s review, however. of Creamer Industrias, 
Inc., steel cage fabrication facility and the work performed 
thereat, near Shiprock, New Mexico, led the Bureau to conclude 
that t,he steel cage fabrication work being performed at this 
latter location for the tower footj_nas was actually a construction­
type a.ctivity being performed at a facility located within the 
gr-meral construction area of the sub,ject contract for the exclu­
sive purpose of performing work called for by the prime construc­
tion contract. In ·this connection, it is noted from the record 
that the Shiprock fabrication. facility was established by ~reamer 
Industries in March, 1962 for the express purpose of fabric~ting 
the steel cages to be used by the prime contractor in construc­
ting the Glen Canyon - Shiprock Transmission Line •. It is 
located on the outskirts of Shiprock, about 8 miles distant from 
the nearest point, of the t,r.ansm:tssion line. The entire c~pacity 
of this fabricating faoili.ty in te.rn.s of equipment, materials• 
and employees is being utilized. exclusively to fabricate the 
reinforcement steel £or thn focd~ings of the above tra.nsmission 
line. This fabrication fac-ilit,y is tem.porary in na.ture and, 
from all indica.tions, will be rFJmov-ed upon completion of the 
Creamer· Industries' contrac·t. wi t.h the Bureau• s construction 
contra~tor, Electrical Con:stru.ctors • 
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Under tho clrcu.inst::incor. hare :i nvolV'cd, 8.S rcve:.i.lecl 
from the record fur1d.!;hcd us, we nr:rec with the Buronu' r; 
dr.cirdon that Grcn.111cr Jnrlu:::d,rics, Inc., with ro:.;pnct to this 
Sh:i prock fabricatinr; f:idJ.i-t..y, is p:1rfornri.11r: ar, a subcontrnctor 
to Jqc-ct.rlco.l Constructors, and t.h:it it.s laborers n.nd mcch:.mics 
emplC\F:d nt thi.s Sh-i.prbck fabdcat:inr, fc1cHity arc within the 
protection of the D:.1.·h~-Bacon and related Acts and the contract 
labor stamlcirds prcv.i rdons. 

The D;,,vis-n:t..:on Act provldr]s ". • • t.he contractor 
or his subcontractor shall p;cy all mech:mic~ and laborers em­
ployed d_1n)d,l_y_1,pon thq_ r,J.iE>~oJ: t.r0 _! 10rj(. • • • 11 mi.nimum wages 
which are br-1sP..d ttpon those rlel.ermtn-:-d by thP. S0creh.ry of 
L.:1bor t.o be preva.iling in the arrn, whcrc::i.s tho Eight Hour 
L,:n•$ provide for the paym~nt or premium hourly rates for hottrs 
of work beyond. eight in a day, to l::iborcr~ and mcch;mics em-

1 • tt ployed by a contract.or or any subcontrnctor ·on • • • a.ny part 
of the work .£.Q!}t.emplated. by th~tr:ir.t, • •" (emphasis 
furnished). · · 

Specific definit.ions of the term.s "sfrbcontractor" 
~,i thin the · coverage langu;,,.ge of t,he Davis-Bacon and related 
Acts), cJnd "rnatcria.lman11 (within the tr a.di tional exempted views 
of this Depcl.rtment of such materialmen i-rl10 serve tho · public 
generally), are not t.o be f otmd in the Davis-Bacon and re­
lated Acts, nor i11 Regulations, Part 5, of this Departmen~ 
Neither. 

1
is there any exemption specifi.cd in those laws and 

regulat~ons of so-ca.lled 11materialme.n", as such •. However, . 
Section 5.2(r) of Regulations, Part, 5, does set forth that: 
"The manufacture or furnishing of materials, articles, supplies 
or equipment •• , is not a 'building• or •work'" within the 
meaning of the Davis-Bacon and related Acts or of the regula­
tions, "unless conducted in connection with and at the site 
of such a building or work, •• or, under the Housing Act of 
1949, in the. construction or developnent of the project." 

In accorda~ce with the foregoing, this Department 
has traditionally considered the manufacture and d~livery to 
the work site of supply items, when accomplished by bona fide 
materi?.J.men serving the _public in genarc1l, as noncovercd 
activities. On the oth~r hand, where a facility (such as a 
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bntch:\.nr: plnnt, <prnrry or .fabrfo0Uon .f::tci.11.ty) it:i oct up 
('Ir opi~n,.,d, in t.ho vic:i.nj ty of :i covcircrl <'!onstruct.i.on Gi.tl"?, 
oxcl11r,1v!'.'ly t,o serve the need::.: of the r,1rt.i.c11l.ar covr1r0d con .. 
ct.ruct.ion cont.r:ict, we have h:i.storlcnlly held tha.t. the or,r?rator 
of r.nch a fi'lciU.ty is a suhcontrc1.ctor ( as to his relationship 
with the contract in question ;,ind with tho prime contractor to 
whon it was awnrded), subjN~t to the contract. labor c;t;.inrJards 
requir~incnts, and not a n,atcriftlman excluded from th":- above re ... 
quircmcnts .. This view is con::;on;,nt with that ~xrr~sr.;ed by the 
Snprcmc Court :i.n rb(:E:!.QX v. U114J_cfl St::itf"Jl, J22 u. S .. 102 (194'+), 
whC!rc1.n it, wa.s stated that 11 ••• a :mbcontractor is on~ who 
pcrfi')rmf: for nnd takes from the prime contractor a spocific 
part of the labor or material rcquiremP,nts of the original con .. 
tract, thus excluding mliJJ.:lU laborers or m.~-t-~r:i,;i},1118n." 
(empha.sis furnishP-d). 

The fact that a coveraee decision such as here in­
volved would affect an otherwise generally recognized supplier 
presents no difficulty since a. finn can well be a supplier 
serving the public from its regular establishment, and, as to 
a specific facility set up exclusively to serve the needs o·f 
a. covernd construction contra.ct, become as to thll.t operation, 
a subcontr;.i.ctor _within the meaning of the Davis-Bacon Act. Or, 
to utilize the language of the Supreme Court in the !'fr•s_!]:y_o.J: 
case cited above, such a firm would be an pr.dirJ!ll'.l, materiaJman 
as to his .tQ.i:1J1£p' ed.,e.bl1,~hm!:.!lt, serving the public generatl.y. 
and a. subcontrnctor as to his .facility specifically set up to 
serve the needs of a covered constructi9n contracto To con­
sider this latter type of operation, so set up to meet the needs 
of the covered contract and, therefore; so intimately tied in to 
the contract, as not covered by the contract· labor standards re­
quirements, would defeat the admitted, basic purposes of the 
labor standards statutes hare involved. 

With respect to the statutory and contractual language 
regax-ding the "site of the work" ·and its applicability in the. 
subject case, to the Shiprock fabrication facility, it is to be 
noted that the phrase "site ot the work" appears not only in 
section l of the Davis-Bacon Act but also in section 2 which 
provides for contract termination in the event of failure to 
pay requi.red wages to "any laborer or mechanic employed••• 
directly on the site of the work covered by the contract." 
(40 u.s.c. 276a, 276a .. l). The phrase, as noted above, does . . 
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not -'PPN1r in th!'! 1-}ir;ht limn• l..nw~ which refer rati1or to :my 
0 1.'.lborcr or 111rchan:i.c doing :my part of the work contemplat,nd 
by tho contr,,ct" (40 U .. s.c. J24) and to "every laborP.r and 
rn~ch:mtc employed hy :iny cont.r"ctor or subcontractor c:mr~:.i.eed 
in the pcrform,,ncc of nny contract" of a ch,1.ra.cter subject to 
t.he eir,hl hour reqnircmcnts (l•O u.s.c. J25a). 

In order to apply the phrase 11 s:i.te of the work" in 
a sound and roalistic mcmncr, it bccoml'.'!s j mportant to examine 
l·oth the eeographica.1 and functional aspncts of the work in 
question with so111.e care. Gcor:rnphically, tho phrase "site 
of the work" normn.lly conte'11.pl.".l.tes a lnrger area th:m that 
which the completed building w:i.11 actually occupy and will 
vary in size with the nature of the work required to be done 
on the project. Obviously, on some all of the work may be 
performed within a £ ew feet front where the installation is or 
will be located, while on others r~quirine elaborate facilities 
such as a dam or flood control project or a transmission line 
e::d,endine 180 miles, such a.s here .·involved, the area may be 
quite extensive. To allow that art employer could esc:l.p~ coverage 
of this type of remedial legislation simply by remo7ing his 
facility fro-:n the geographic:.il site of the installation would be 
to defeat the clear intent of th~ statute. In this connection 
also, Black's Law Dictionary says of "site" that "the term does 
not of itself necessarily mean a place or tract of land fixed by 
definite bounclries. 11 · 

Similar consideration's are involved in treating the 
functional aspects of the work where the contractor is to per­
form a specific part of covered construction work. Clearly• 
the project in this respect should be treated as a whole,-or 
in a realistic way, and it should not be broken down into its 
various phases where to do so would subvert the purposes of 
the statute. er. fulnnet.t, v. V .. P .. T--ofjJ~., 167 F. 2d 286, 
288 (C.A.. 4 1948); Coldb~r~ v. £Toll.a, Ga.lib & Gia., 291 F. 2d 
371, 373 (C.A. 11961). 

Very few reported cases deal with the applicability 
of the Davis-Bacon Act. There are, however; a number of cases 
which, while not arising under the Davis-Ba.con Act or the Eight 
Hour Laws, involve factual situations similar to those here and 
which are considered relevant to the gcnera.1 approach indicated 
above. Althoueh we have not attempted to set forth all of these 
c:ises, see, for ex.ample, Done v. Ha.~1.s~&, 185 Pac. lJl. Also,your 
attention is called to the following decisions: 
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Th~ Surn·einc Court in !l.t.J!._l~in".!1.Ltx_..Q.Q., V • TIDJ:..tl9tt, t 
2)1 U. s. 2)7, hold that under a primn conl.raet. for buHrJlne a. 
bre:th,-.r.1ter l.he 1:-i.hor at n. qun.rry whkh wir::1 oponcd 50 rnilc~ nwn.y 
solely to furnish rock "w.'.l.s work dorn, in t.hl) prosP-cu.tion of tho 
work, 11 t.hnt is tho broa.kw.-d,tn•. 'J'ho dcclslon of t.he Circuit 
Court, whlch was con.finned by t,h,, Supreme Court in that c1.113e 9 
st.itod that "th,e quarryine of the stone, its trn.m;porbtion and 
du:,nping should bo rer,,1rded as a. contlnuous operation contributing 
in its enti.ro proeress to the pros':lct1tlon of the work." Also, 
in !!.uJt~rl [~Jnt~ v. D._b_'L'!.Yl0,:.J~.c2.,_, 268 F'ed. 635, the Court 
held that, "whore the spccificat,iomi and map for a proposed break­
water, with reff'1rcnce to which a contra.ct for its construction 
was r,1,ld.e, r.hoWt~d that the stone for the breakwater must be secured 
from distant quarries and transported by rail and barge to the 
site of the breakwater tho term •construction,• as used in the 
contract, is not confined to the last act of puttjng t,he stone 
in place in the water, but includes the esential steps for get­
ting it to that pl.nee ••• •" 

Similarly, the Supreme Court pointed our in ~~ogan v. 
Ma.t:i.,.c;m.,.l..fu1ret,:L..f!l..!!., 246 U. S. 257, that whether the furnishing 
of board by a construction contractor was an integral part or 
the construction work depends upon whether the boarding house 
was established as an independent business or exclusively for 
the construction activities. See also llli.n,ois Suz:e.t~:..£2.•, v. 
~ohn Davi.s.~ 244 u. s. 376. ~ 

In Archer v. fu:.QM.!1.filLd Rs?ot, Inc., 241 F. 2d 66;, the 
Court held that construction of a causeway was commerce, and 
workers, producing materials goin.g directly into its c,,nstruction 
were producing goods for commerce. More pertinent to the case 
at hand, however, were thei circumstances surrounding the con­
struction of a .field plant. Tl"ds plant produced cylindrical 
pilings to be used in the ,::a.u.st~way construction and without 
which the causeway, which :i.s 2!:i miles long, could not have been 
built. With respect to thEt w01~kmen engaged in the construction · 

·or this plant, the Court held. that "those [employees] were, in 
effect. also building the· brid.gi:•," ~e Court further stated that9 
"Whether; as claimed by t.he employer, it chose to install a plant 
designed and equipped as a pern.anent plan.t for future use after 
completion of the bridge project, there can be no question what­
soever that this· plant m.s indispensable to performance of this 
construction contract. The on.i.y reason it t-ra.s built where it 
was and when it was, was.bec:ause or this contract. It was an 
integral part or the whole project." 
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Tn tho c:1.r.e unrl1\r corw.lder.:1Lion, n 1Jirrtilnr r,itu:i.t.ion 
obt . .1.inr-. 'l'h(' f;1lwlr..it.1on f,1dl:i.ty opcr.1Un11r;, rLlthnnr~h not 
plwrd cal.ly ln~::ttr.ll on thf' p.1r I:, icml::1.r prop~d,y wh0ro Lhc c0m .. 
pld,C'd t,r;nw111i.::;nion line :i.s to be r~recLPrl, nrc convcn.l.r:ml:.1.y 
locrtt,c>d clo.·~c to a.nd wit.h:i.n lhn r;<:ner.'.ll ..irca of this tr;:inr,mic­
sion line conr.t.rnction work :incl :1.rn r,o clor.aly lnter:rnlcd wlt,h 
it as t.o b9 n p:lrt of it.. Furthc't"i·norc, Crcr.111cr st'.'ll up t,hc 
fr.1.hr:i.cation facility for tho prim::u-y :.tnd o.xprca::; purpose of 
pcr.fort)tinr, it.s c0ntract with the prime contr,'.l.ct.or and its con­
trnct for f11rnishinr, steel co.e;cs for the footin,:;s relates cx­
clusiveJ_v to the performance of work callod for by the prime 
contr.1.ct.or• s con+.rn.ct with the Da~cau. Under these circumstances, 
it woulrl appear to follow that tho laborers ruid mechanics employed 
at this Shiprock fncility are within the coveraGe of the Davis­
Bacon and related Acts, and of the contract terms. 

In confirming your decision as to coverage in this 
Creamer Industries case, and consonant with the foregoing views, 
we wotLld like to point out that this decision and related ones 
issued by this Department in the past in cases involving· 
generally similar factual situations have stressed that certain 
essential elements are considered necessary to constitute a 
basis for coverage, such as: the temporary nature of the facil­
ity in qu.estion; its location within the general area of the 
construction work in question (in line with the basic concept 
of the Davis-Bacon Act, nrunely, the protection of local la~or 
standards); its purpose in being set up, na.111ely, to meet the 
needs of the contract in question {and not to serve generally 
the demands of the public). . · 

v1hen appropriate corrective action has been accom­
plished in this case, we would appreciate receiving a final 
report thereon. · 

A copy of this decision is being furnished counsel 
for prime contractor Electrical Constructors. 

Yours sincerely, 

Charles Donahue 
Solicitor of Labor 

Copy: Leonard L. Pickering 
Attorney at Law 
1+20 San Hateo, N.E. 
Albuqrn·irque, New Nexico 

Enclosure 


