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MEMORANDUM II 3 6 

U.S. DEPARTMENT OF LABOR 
OFFICE OF THE SOLICITOR 

WASHINGTON 25 

MAR 1 6 1962 

TO: AGENCIES ADMINISTERING STATUTES REFERRED TO IN 29 
CFR, SUBTITLE A, PART s. 

FROM: Peter F. Martine-,_~ 
Acting Assistant Solicitor 

SUBJECT: Opinions on application of the Davie-Bacon and related 
Acts. 

Enclosed with previous covering memoranda, copies of 
· opinions on the application of the Davis-Bacon and related Acts 
were furnished you for information and iuidance in your enforce­
ment programs under those Acts. 

We are now enclosing a copy of a recent opinion on 
this same general subject, which we are sure will be of further 
interest and assistance to you. 

Enclosure 
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U.S. DEPARTMENT OF LABOR 
OFFICE OF THE SOLICITOR 

WASHINGTON 25 

Mr. E. Irving Manger 
Assistant to tho Gcnornl Counsel 
Labor Ilclntiona 
Office or tho Chief or Englnoere 
Depart;nent or tho Arr1y 
\fo.shincton 2.5, D. c. 

March 12, 1962 

P. 10 a 
l08(m) 

Ro I bucene Luhr and Contpony, Pi•ime Contractor 
Conrad 1ici ters 'l'ruck Dorvico 

Dear Mr. Mangers 

Contract Ho. IJ.,\ ... 2J-06.5-cmm.;.Gl~809 
Saddle D~n lJo. 2 
Carl:;.1le nesoi--voir 11 Clinton County, 

Illinoiei 
E-62-421 and 422 

Thie is in response to the recent inquiry re­
ceived i'rom yoUl" Of'fice 11 ror;arrlinr, the a.r,pl:lca.bility of 
the Davis-Dacon ;\ct to truck drivers, on ployed by the 
Conrad Heitors Truck Sor.vice, who nra encaced in tho 
hauling of qun.rried. stone to bo used in tho construc-
tion of Saddle Dam Ho. 2, Carlyle Reservoir, Kaskaskia 
River, Clinton County, Illinois. You indicnto that tho 
prime contractor has established faro sepn.ra.te arrangements 
tor tho procurement oi stone f'rorn the East st. Lo111s Clu..'UT)", 
which is located about 50 miles from the construction site. 
Thosa arrange:11ents are restated bolowa 

Plan A. The prime contractor purchases 
the stone direct from. the .East St. Louio 
Quarry nt a price per ton, r.o.b. the quarry. 
Said prime contrn.ctor ha$ entered into an in­
formal nrrangcrnent with ths Conrad \~itors 
Truck Service, Drooze, Illinois, for doliveey 
or tho stone at so r.1uch per ton. Tho Conrild 
tieiters Truck Service regularly hauls stone 
from this quarry to various other eiteo desig. 
natod. by the atone company in the regular 
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oourua of tha truokit1£C firtn' s businosn. 
The truck sorvloa coneidoro itsolf to be 
a oonu1toroi:u ha.uler. Und.ar this nrrnnr,e­
ment with the prirno contractor• the truck 
eervioo hnulo the ston(') from tho l!~aet St. 
LottiiJ Quarry to R stock pilo ei te loc.-,.tod 
iw.iodia.tely ndjncont to the oonotruo-ti:lon 
rieht.-or-wa.v lirnito providod by tho Gavern­
mont ror construction of thin pro,joot. Thie 
etook pile sito waa obtained by arran,zcment 
between tha prlr.10 contractor nncl tho present 
owner or th.:la si to. After ,lcpooi t or this. 
material at tM.B stock pilo oito, the 
matm•inl ill! loaded onto eqttip1:1ont of the prime 
oontre.ctor a.nd brourr,ht to tho dnr1 si t,e aroa 
where it ls incorporated into tho work. 1'ho 
opcrntorc; and t1~uck clrivora movin!:: the material 
!rom this stock p:i.lo nnd incorporv.ting it into 
tho work ru'o currlccl on the pririe oontraotor•s 
payroll and aro beinct pa.id in aocordruice with 
the contract labor stMdards ro<1uirortente. 

!1:.'l!J...] .. Tho prime oontrnctor hao ontored 
into an informal arrnnr;oment. with the Con:t"a.d 
Weitore Truck Servioo whereby the tho prir.10 
pays oo much pert.on to tho onid truck sor• 
vioe for the atone delivered on and to the 
construction oite. !ho truok service then 
purchnsoe tho atone from the arune qu:u-ry and 
makes tho dolivocy. The atone ia dumped by 
tho truck service on the conBtruotion site at 
varioue stock piles opposite the stations where. 
it in to bo used and is incorporated 1.nto the 
work by rogular employees or the primo contrao• 
tore The truolting service operators do not 
leave their truoks. 

The solution to the questions preeonted.depend1 
upon the appl1oat1on of the tom eubcontraotor, as distin­
guished from materin.lman or submaterialmnn• to the activi• 
ties ot the trucking £1rnl. Neither the Pavis-Bacon Act nor 
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Regula.tiom1, Part .5, f"Jpocifioally dei'ino the terms eubcon• 
trnotor and ma:terir ... llllan, aa suoh. Ilouavar, Section .5.2.(.t) 
or Regulat:tonr:i, Part 5, does sat forth tha.ti tt •. • The ma.nu• · 
fa.oture or £urnlshinr. or ma.te:i."ial.e, articles, supplies or 
equiptnent .... ia not a 'building• or 'uork• ••• [within the 
meaning of\ the Davia-Ilncon and i-olnt,ed Act& or ot the Regu• 
latione] ••• unlosa conducted in connection tdth and at the 
site of auch a buildinf$ or work••• or under tho Uou,:,ing Act 
of 191,1,9 in the conatru.otion or dev0lopment of the prt>jeot," 
Accordingly• thte D,opo.rtment has trad.1 tionally conei.dered ~ 
the manufaoture and delivery 0£ supply lteme to the work :. 
site i when e.ooon1pli~hed by bona-fide rtla.terialrnen («:)1"'V'ing the 
publio in general, ao nonoovered activities. ____ _..,,, 

Under Plane A and~. above• atone le purchased 
from the Eaat St. Louis Qu.arey. We assume tho.ti this ia a. 
preexisting facility serving the public in general and not 
a quarry op0i1a tion set up to meat the requirements ot any 
particilo:r contract. In thi& :lnstanoe1 the stone produoor 
operating tho quarry would be a. material.man and its aotivi­
t1es would not be subject to the Da.vie ... Baoon Aot. We aasume, 
moreover, that the eubjeet truold,ng i'lr-.tt1 ia a separate legal 
entity with. independent eubati'l.l'lt.iol investment in fo.oilitie, 

1and equipment, ,.uid an independent business organization and 
operation, exercising a requisite degree of independ~nt 
1n1tiative 11 jud,gment ond. torosightreq,ui~ed for the eucoeae 
of an independent operation, with lik$ opportun:1.tioe for 
profit or loss, and inoludin~ that nature and degree of oon­
trol utilited by a principal. Under theae o1rc'l.h"11Stanoea, 
wo have held that ,rhero a construction contractor purohaeea 
mo.torials which IU"a subsequently delivered tic, the site ot 
oonstruot1on by an ino9pendent trucking fim1 acting for and 
on behalf of the producer. euch dalivet'iee QJ'e incident to 
the sale a.nd purchase of these material.a, and the d:rivel"e 
involved are nQt covered by the Davis-Bacon and related Acts, 
Typical ot thie situation ie an agreement for the ,~e and 
puroha.oo ot materials, f.o.bQ the oonstru.ct1on site, 

/ 

We see no ditterenoe regardi.ng the appl.1oab111t7 
, of tho aforementioned la.we where, as in thie case, the aame 
parties involved in the tran~otion modify an ~roer,1ont to 
provide for f.o.b. "the q~'• It would be anom.aloua to 
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aay that covftrn.g~ depends upon the statue of title to goods 
All determined by tho lnw of ea.lee, or upon the rights and 
liabilit.if.la derived therefrom. This would be to dierogard 
the praotioal aopect of the independent trucking tirm• s 
normal busimu:rn .function. Whothor or not an agreement for 
the ca.le and purchase or m1:1.terial1:1 provides tor .f.o.b. point 
0£ origin or for r.o.b. deatlnation, the question of delivery 
by an independent hauler ie concomitant with tho 1:u-u.e and 
pm•chnse ngreem<.mt i tsolf, nnd the drivers who ars engaged 
1n this task, and who perform no additional function in con• 
naotion ther,owi th, do ao independently or covered construction 
a.ctivitioo, In these circumstanceat it cannot be aa:ld that 
the Conrad W19iters Truck Service is a eubcontractor who ha.a 
undertnkon to perform a spoo1£ic portion 0£ the work called 
for by the prime contract. Accordingly, it io our conclusion 
that its drivers who deliver stone to the conatruotion site 
pursuant to "Plan A", t1bove, nre not covered by the Davis-
Bacon Act. · 

Considering the shnilnr objectives of both Plana 
cited above, Md tha fact th11t these Plans have been used 
interohan~eably under the subject contra.ct, it is our i'ur• 
ther concluoion thnt in substance, thel'e ie n() ranl distinc­
tion and that consequently tho driver.s of' the independent 
trucker who mal;.a dcliverieo to the construction sito in 
accordance with Plan n. would also not bo subject to the 
requirements of tha Davia-Bacon Act. 

, Thia opinion ie not intended to-relieve oonstruo-
t1on contractors or . their eubcont.re,otora from the obliga­
tions imposed by the Davis ... Bncon Act and related statutes 
where their own omployoca are themoelvea eneneed in the 
transporting or materials and supplies, including q~ried 
stone such as here in question, to or front the building or 
work ,r.tthin the meanine of Section ,5.2(g) of Regulations, 
Part !5• 

Yours sincorely, 

Charles Donal1uo 
~iolic1 tor or Labor. 
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U.S. DEPARTMENT OF LABOR 
OFFICE OF TIIE SOLICITOR 

W/\SHINGTON 25 

Hr. C1:U·l V. Ramey, Director 
Coroplinnco Division 
Housing and Home Finance Agency 
1626 K Streot, N. W. 
Washington 25, D. C. 

Attention: Mr. Robert E. Dwyer 
Room 20J 

March 2, 1962 

Re: Redevelopment of North East 
Washington, D. c. 

E-62-59.5 

Dear Mr. Ramey: 

This is with reference to your informa1 request 
for advice as to coverage by the Davis-Bacon and rel4ted 
Acts 0£ certain aspects of demolition work in connection 
with the above-identified project. 

You advise that the contractor.on the above­
identified project, is paying trash burners and house 
strippers at the rate of $1.15 per hour, and is paying 
brick cleaners at the rate of $6.oo per thousand brick 
cleaned regardless of the time required for cleaning. 
The contract carries a minimum rate or $2.60 for demo­
lition laborers, with no· specific rate for trash burners, 
house strippers or brick cleaners. To avoid showing em­
ployees at rates less than $2.60, the names of persons 
being paid at the rate of $1.15 or at the brick cleaner's 
rate of $6.00 per thousand were omitted from the contrac .. 
~r•s submitted payrolls. 

The contract requir•,es the contract.or to demolish . 
the structu.r.es and cle~.r the site. The house st.ripper, 
who disconnects and remo-ves radla.tors, sinks, oowlf3, bat.h 

P. JJ:b (J) 



'-,F < l ,._ 

• 

-

• 

Mr. Carl V. Ramey l'>nge 2 

tubs, refrigerators, water heaters, and electrical fixtures, 
and loads such material in trucks, is performing an integral 
part or the work required by the contract, and is entitled 
to not less than the demolition laborer's rate of $2.60. 

The trash burner, who is assisting in clearing the 
site, is also performing an integral part or the work required 
by the contract, and likewise is entitled to not less than 
the demolition laborer's rate of $2.60. 

The contractor's obligation, however, to demolish 
the structures and clear the site does not include the duty 
to clean the brick for resale. 

. The cleaning of bricks differs from other activities 
relating to demolition in that it is an activity apart from, 
and is performed in addition to, demolition and cleaning the 
site. The men who do the work are normally not demolition· 
laborers but a separate group who usually confine their work 
activities to this specific cleaning operation. Because the 
price of used brick must be sufficiently under the price of 
new brick to make 1~he purchase of used brick attractive, 
wreckers keep the price of used brick competitive by having 
the work done on a piece work basis. This stabilizes their 
labor costs, and eliminates the need for time keeping and 
the keeping of cost control records. The brick cleaning is 
in the nature of a side venture not required by the contract, 
and not ordinarily performed by construction-type workers. 
Under the circumstances, it is our conclusion that brick 
cleaning is not a covered activity and hence persons perform­
ing such work would not be entitled to the contract minimum 
rates predetermined pursuant to the Davis-Bacon and related 
Acts. The demolition contractor should be advised, however, 
that the brick cleaning might be subject to the provisions 
of the Fair Labor Standards Act. 

If you have further questions on this matter, do 
not hesitate to contact us. 

Yours sincerely, 

Charles Donahue 
Solicitor or Labor 


