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U.S. DEPARTMENT OF LABOR

' OFFICE OF THE SOLICITOR
WASHINGTON 25

FEB 2 1962

;
MEMORANDUM # o7

TO: AGENCIES ADMINISTERING STATUTES REFERRED TO IN 29
CFR, SUBTLTLE A, PART 5, /

FROM: Peter F, Martin /162/477““"
Acting Assistant Solicitor

SUBJECT: Opinions on application of the Davis-Bacon and related
Acts,

Enclosed with previous covering memoranda, copies of
“opinions on the application of the Davis-Bacon and related Acts
were furnished you for information and guidance in your enforce-
. ment programs under those Acts,

We are now enclosing a copy of a recent opinion on
this same general subject, which we are sure will be of further
interest and assistance to you,

Enclosure ©
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U.S. DEPARTMENT OF LABOR
OFFICF OF THE SOLICITOR

WASHINGTON 25

Januery 29, 1962

Mr, B, Manning Seltzer
General Couvasel

Office of Chief of Engineers
Department of the Army
Wazhington 25, D, C,

Re: Fluor Corporation, Prime Coutractor
Gravec Tank and Manufacturing Company
1dabn-Maryland Industries, Inc,
Contract No, DA-OU-548-ENG-43
Misgile Launching Facilities
Davig-Monthan AFB and Vicinity
Tucgon, Arizona
E~52~719 and 720

Dear Mr, Seltzer:

This is im reply to your letter and enclogures of
January 5, 1962, requesting & ruling on the application of
the labor stsndards provisicms of the above-referenced con-
tract to the operations of Idaho-Meryland Izdustriss, Imc,,
whieh, through ites Tucsom Steel Diwision, is performiag a
portion of the work required under the contract pursuant to
& subcontract with Graver Tenk asd Menufacturing Cempany,
ite21f a subcontracter to the Fluer Cerperatica, ‘

The enclosures to your letter gset forth the fol-
lowing facta with respect to tbe work beimg parformed under .
this subcentract, and to the facilities which the Tucszon Steel
Divigien of the Company is utilizing im the executicen of ites
gsubcontract: '

1, The work in quastion fe the alteratien anmd com-
pletion of cableway smecticns, asseably of inner sections of
silo closure doors, and the fabrication of top and bottom seec-
tions of door plate for the silo deers.

The Steel plate is eupplied by an out-of-State
supplier to the plant in question, There the tep amd bottem
platea for the zilo doors are cut ocut and shippad te the
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missile complexes where they are fitted and welded into place,
The inner sections of the doors are also assembled at the
plant and then shipped to ths complexes for eembining into

a single door unit. '

Theé tubes or cableways, inaluding the stiffeners
and floor plates and structural stsel supports and cabletrays
are fabriocated elsswhere and are shipped to the Tucson plant.
At the plant, these units are assembled and installed in the
tubes and the completed cableways are shipped to the missile
complexns for installation.

2. The plant 1s located on leased premisss at 820
West Congress Street, Tucson, Arirona, proximate to railroad
sidings and a nmain highway whish leads to all of the eighteen
migsile complexes.

3. The Tucson Steel Division of Idaho-Maryland
Industries, Inc., was nonexistent prier to the commencemsnt
of the missile project. It presently holds a one-year lease
on the plant facilitiss and apparently refused to sign a
lease for a period longer than ome ysar. Aoccording to a let-
ter from the CGraver Tank and Mamufacturing Company to the
Small Business Administration, which has a controlling equity
in the lease, Mr, Crange Morton, President of Idsho-Maryland
Industries, inc., informed the éravcr Company that "they can-
not and will not entertain paying out an additional $54,000
to occupy a plant for an additienal year for which they would
have absolutely no use.” The present lesse is apparently
scheduled to expire at approximately the sems time as the
scheduled completion date for the project.

4, The. leased plant contains such psrmanent equip-
ment as an overhead crane, roller, ete,, although some of the
plant equipment has beon moved to make rodm for operations in
connection with the missile project. Additicnal portable
egripment, such as welding and burning units, has been acquired
for spscial operations for the mispile work. It appsars that



Mr, B, Manning Seltzer : Page 3

for all practical purpoees, the full capacity of the plant is
" being used for the contract work and there is no evidence that
the company is prepared either to accept any business from the
general public or that they have solicited any,

S. At present all materials beirng stockpiled at the
plant are eventuslly to be incorporatedl into the missile project,
and have been purchased through the controlled materials progrem,
Much of the material is unique in siza and shape and would not be
readily usable on ordinary commercial construction projects,

6. The company has spproximately 60 employcss engaged
in assembly work at tba plant, and approximately 54 employaes
who perform duties at ths missile complexes and who are baing
paid at ths cemstructica rate of pay,

7. The work in question is called for by ths specifi-
caticns of tha prime contract and represests comstruction-type
work whkich is ordinarily perfermed by caniractors or subcon-
tractors amd mot by suppliers or materialmem, The alteration
and agsembly of the cablewaye could repdily ba accomplished at
the complex sites, and the cutting and fadricaticm ef the sile
deors could also ba acecmplished at the projoct since a great
smount of equipmsnt presently beimg used at tha plart is port-
able,

As you kmow, ths Dspartment ¢f Labor has treditiomally
osngidered tha manufacture gxd delivery ef supply items te the
site of the werk when accozplishad by a bena fide supplier er
naterialmon who regularly serves the gemsral pudlic, as am ac-
tivity not cevarsd by the Davig-Bacor Act, Hawsver, where a
facility, such as a batching plant or an asgenbly site, is .
establishad in tke vicinity of a covared eematructica preject
for the exclusiwve purpote of serving ths requiremsnts of the
construction contract, we have histctieally hald that tha .
operator of such a facility is fuactieairg es a subcentractor
as to the prime contract, and mot eatitled teo an exemption
from coverage of the comtract labor standards provisioms as
a naterialman, This view is conscmont with that expressed
by the Supreme Court ia Mecivoy v, United States, 322 U, 3,
102 (1944), wharein it was atated that ¥, , . ® subccatractor
is ocas who performa for and tekes from the prime coatracter
a spacific part ¢f the laber or material requirements of tha
exriginal eomtreact, thus excluding Sxdinary laborers or ma-
texia ; n," (emphasis furrished),
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The fect that & coverage deciaion such as here involved
would affect en otherwise generally racogniszed gupplier pregents
no difficulty in this cese simnca the Tuecsom Steel Diviasion of
-1daho-Maryland Industries Inc, was nomeaxistent prior to the com-
mencsaent of work on the missile project, At the pregent tisms,
and for tha forescasble futura, the emtire capacity of tha plant,
in termy of equipment, materials, and employses, is bsing uti-
1ized exclusively te maet the requirements of the covered con-
tract, Moreover, the lamoe for this facility is for oma year,
and for the approximate periecd required for the completion of
the preject, To censider such an operatien, so established
end so utilized, aad therefore sc intimately tied into ths com-
tract, as not covered by its labor standords previsiens would
dafeat the admitted purpose of the Davip-Bacen Act and related
statutes,

In determining Davis-Bacon Act cowerage it is important
to exanina both the geographical and fumctional aspects of the
vork ia questicn, The plamt bere imvolvad iz leceted scmewhat
cantrally im relation to the vwearicus missile ceuplexes, Teo ai-
low that an eupleyer could escape coverage of remedial legilsle-
tion guah ss the Davig-Baconm Act gimply by lecating hie facility
gorny fron the geegraphical site of the ingtmllaticm womld be to
defeat the clzar imtent of the statute,

Similar cowsiderations ere irvolved im treating the
fuvnctional aspects of the work where the comtrastor is to per-

form a eprcific part ef coversd ccastruction work, Clearly, ths

projzet im this respect sheuld be treated as a whole, or in a
realistie vay, cud it ghould net be breben dewm inte its wvariecus
phnses whara to do se would subwvart the purpeses of the statute,
Cf. Bonment vo ¥y P, Loftis Co,, 167 ¥, 2d 286, 288 (Coh, & 1948);
Coldb®1$ EN Kella, Galib & CTB“, 291 F, 24 371, 373 (C,A, 1 1941},

Tha Supreme Court im U, 8, Fidelity Co. v, Baxtl@tt.

231 U, 8, 237, held that under a prime contrect for build
breskwater \he labor et a guerry which was cpemed 30 miles. ﬁaay
solaly to furnish rock "wes werk deme im the prosecutica of the
work," that is the brealwater, The dagision of the Cireuit Court,
which was confirmed by the Supreme Court in that case, stoied
that "'tha quarrying of the stevsz, 1ts trensportation and dymming
ﬁhmuld be regarded an e covtinvens eparation comtributing im ite
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entire progress to the prosecution of tha work."” Also, in United
States v, D, L, Taylor Co,, 268 Fed, 635, the Court leld that

"where the specificaticas and map for a proposed breakwater, with
reference to which a contract for its construction was made, sbowed
that the stone for the breakwater must be secured from distant quar~
ries and trangported by rail and barge to the site of the braak-
water the term ’construction,' as used in the contract, is not con-
fined to the last act of putting the stoma in plece in the water,
but includes the sssentisl steps for getting it to that place, , "

In Archer v, Brosm ard Root, Ine,, 241 F, 24 663, the
Court held tbat construction of a czusgeway was coanerce, end
workers producing materials going dirsctly inte its coustruction
were producing goods for cemmerce, More pertineat to the case
at hand, however, were the circumstances surrounding the con~
struction of a field plant, This plant produced cylimdrical
pilinga to be upsed in the causeway construction amd without
which the causeway, which is 25 miles long, could not have been
built, With respect to tha workmen engaged in the constructioa
of this plant, the Court held that "thoce [employses] were, in
effect alpo bullding the bridge,"” The Court further stated that,
'"Yhathar, &8s claimed by the employer, it choose to install e plent
desfigned and equippsed es & permsnent plant fer future use after
csapletion of the bridge preject, there can be no quasiion whate
soever that this plant was imdispensabla to parformames of this
construction centract, T cmly reascm it was built where it
vas and when it was, was because of this contract, It was an
integral part of ths whels project,”

Baged on the facts as presented to us, amnd in line
with previous rulinge eof this Department and decisions by the
Courts, it is cur opinica that the opearations of the Tucson
Steel Divisicn of ldaho-Maryland Industries, Ine,, in con-
naction with the work dsscribad abewve were degsigned to meet
tha constructicn requirements of the prime coatract, and fur-
ther that the employees ongaged im the prosecutioca sf such
wertk are laborers and mechanics engaged im comstructicon cone
tract performence and thus entitled to paymert at not lase
than tha contract ratss for the claszeificeticn of werk which
thay perforeed, Accordingly, it is our comclusicn that the
work in questicm iz subject to the provisions of tba Davis-
Bacom Act, as szet forth in tha gubject coatraet,
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It would be appreciated if you would take appropriate
stepas to insure coupliance, by the asubcontractor here involwved,
with the labur standards provisions of the contract, We ap-
preciate the contract administration difficulties which might
arise from any effort to make this decision retroactive and,
in view of all the circumstances, this will confirm our {n.
formal understanding that compliance will be required from
the date of notica to the prime contractor,

>

Yours sincerely,

Sran dea /vmm&ukwhs
Chatley Donahue
Solicitor of Labor
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U.S. DEPARTMENT OF LABOR

OFFICE OF THE SOLICITOR
WASHINGTON 25

November 29, 1961
MEMORANDUM

TO: John A. Hughes, Regional Attorney
New York, New York

FROMs James M. Miller
Assistant Solicitor

SUBJECT: Precrete, Inc.
20th Avenue & 31st St.
Astoria, New York
NY Project I-95-1(46)
George Washington Bridge
E=$1-1266 and 1267(IH)

Reference is made to your memoranda of October 6,
and October 26, 1961, regarding coverage of the subject's
operations, in connection with the above project, under the
labor standards provisions of the Federal Aid nghway Act
of 1956 (23 U.S.C. 113).

It appears that this company is engaged in producing
prestressed concrete supports for use in the construction of
a lower deck on the George Washington Bridge, New York City.

A report furnished by the Bureau of Public Roads
(memo: Koch to Swanson, June 29, 1961) states that:

"(2) Precrete Incorporated has a permanently
established commercial plant at 20th Avenue and
31lst Street in Astoria at which location structural
concrete products have, in the past, been constructed
for other construction projects in the area, and
which will presumably continue to operate after com-
pletion of this project.”

An addendum to this report, dated August 31, 1961, states
further thats

", ..Precrete Inc. has been, and is presently
involved in the business of supplying concrete
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products manufactured to the purchaser's
specifications to several construction
companies in the New York City area., Pre-
crete products have been used in both high-
way and building construction."

We assume that the above findings are adequately supported by
the facts and therefore accept them as controlling.

It is our opinion that the company's operations at
its permanent plant do not qualify as those of a subcontractor,
within the meaning of the Act, and the employees there engaged
are not subject to coverage of the labor standards requirements
on this project.,

However, it also appears that certain of the subject's

employees spent a substantial amount of their working time at
the site of construction, and as to them, a contrary conclusion

108( 3)

is reached. 1In the instant case, site work, constituting "refine-

ments to the prestressed beams themselves," was performed by
employeee of Precrete. This work consisted of chipping away a
small portion at the ends of the concrete beams. The Bureau of
Public Roads found that this work "was necessary to insure that
the beams could be installed in their proper position, which is
on a skew with the abutment." We assume that this task was not

performed by the truck drivers as a part time incidental activity

but rather by certain assigned employees on a full time basis.

It does not detract from coverage of these employees
that they were not engaged in actual construction operations.
They were employed "directly upon the site of the (contract)
work...," and what they did was an integral part of "the
initial construction work" (cf. Archer v. Brown and Root, Inc.,
241 F (2d) 663). The first quoted phrase was incorporated in
the Davis-Bacon Act not to restrict coverage, as so many have
assumed, but to enlarge it by including such laborers and
mechanics as waterboys, flag men, cooks or employees (such as
we have here) who are engaged in the preparation of materials
as distinguished from their actual incorporation into the
structure.

Kindly inform the Bureau of Public Roads accordingly.
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U.S. DEPARTMENT OF LABOR

OFFICE OF THE SOLICITOR
WASHINGTON 25

December 13, 1961

The Honorable Paul H. Douglas
United States Senate
Washington, D. C.

Dear Senator Douglass .

This is in reply to your letter of December 4, 1961,
in which you ask that I address myself to the question raised
by Mr. Theodore Dressel, the Business Representative of the
Operating Engineers at East St. Louis, Illinois, as to why the
Davis-Bacon Act would apply in the case of demolition on highe
way projects and not be deemed applicable for contracts for the
sale of timber preliminary to the construction of a reservoir.

I can understand why Mr. Dressel feels that we have
drawn a very fine line of distinction between the two situations.
However, in the interpretation of remedial statutes, such as the
Davis~Bacon Act and its application to various fact situations,
lines must be drawn somewhere. In asserting coverage of demoli-
tion preliminary to highway construction in cases wherein the
particular contract involved the sale of structures, we believe
that we reached the outer limits of coverage. We think that we
were fully justified in doing so, however, because of the fact
that the demolition or removal of buildings often closely pre-
cedes new construction and is closely related to the construc-
tion industry in that many of the same classifications and
crafts are utilized.

On the other hand, the cutting of timber or plywood
by itself constitutes a recognized branch of industry which is
not generally associated with the construction industry, nor
are such activities generally engaged in as a preliminary to
construction. It is, therefore, our opinion that even though
the removal of the timber (in this case to be followed by an
admittedly covered contract for clearing) is essential to the
ultimate construction of the reservoir, the outright sale

. thereof to a timber producer would not fall within the scope

of the Act. Were we to assert otherwise, we think it probable
that this Department might be subjected to criticism on the

‘ground that it was unduly extending the Act beyond the original

congressional intent. We recognize, of course, that there is
poom for a difference of opinion on this point as on many others

" arising under this Act.
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Your interest in these labor standards matters is
greatly appreciated. If I can be of further assistance,
please do not hesitate to call upon me.

Yours sincerely,

Charles Donahue
Solicitor of Labor



