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MEMORANDUM fl 2, /I 

U.S. DEPARTMENT OF LABOR 
OFFICE OF THE SOLICITOR 

WASHINGTON 25 

F'E 8 2 1962 

TO: AGENCIES ADMINISTERING STATUTES REFERRED TO IN 29 
CFR, SUBTITLE A, PARTS. 

FROM: Peter F. Martin ~.,/?'Y'-­
Acting Assi.stant Solicitor 

SUBJECT: Opinions on application of the Davia-Bacon and related 
Acts. 

Enclosed with previous covering memoranda, copies of 
opinions on the applica.tion of the Davis-Bacon and related Acts 
were furnished you for information and guidance in your enforce-­
mer1t programs under those Acts. 

We are now enclosing a copy of a recent opinion on 
this same general subject, which we are sure will be of further 
interest and assistance to you. 

Enclosure 
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U.S. DE.PARTMENT OF LABOH 
OrFICF OF THE ".",Ol.lCITOR 

WA<iHINGrON 2!\ 

Ml'• B • MAtUling Seltzer 
~neL-al Counsel 
Offi~~ of Chl~f of. Engineer.a 
Department o! the Army 
Wait h l.ngt on 25, D., c .. 

January 29, 1962 

P. 10a 
108(1) 

Re: Fluor Corporation• Prime C011traetor 
Gr&V'Qc Tank ud M.anufacturin~ Cot1pany 
lda!!v.>-~aryland l!ldustrieo, Inc. 
Contract No. DA-04-548-KNG-43 

Otar Mr• Se 1 t:i:e.r: 

Missile Liau.n.cbing Facilities 
Davb-Moothan AFB and Vicinity 
Tucson, Arizona 
E~62-719 and 720 

Tbll io in re'ply to your letter and •~ncloaurea of 
January 5, 1962, requeeting a ruling on tbe application of 
tu labor ,uadarda provieioas of the mbove.-referenc~d con­
tract to th~ operations of ldabo-Mm.rylliUid b,duiatrhe, lac •• 
which, ttrwgh ita Tuc,oa Steel Dlvi.0ioot 9 io perfo::-miag a 
portion of the work requir~d under the cootract pursuant to 
& 111bc0fttract vi.th Qrm~r Tok &ad Mmlufa.cturing CC'.«r1pany, 
ita~lf a •ubc0'1tr&ctor to th~ Fluor CorpcratiooG 

The ~nclo•ur~s to your letter aet forth the fol­
lcwing facts with respect to th<! work. being pGrforaed under 
thb aubcOSltract, and to tho faciliti&a which tu Tucson Steel 
DivLiii;m cf the Cotapany ia utili:b.,g in th@ execution of its 
111ubcc,ntr.11.ct: 

1. The work b. qu11,sti<m h th4e alteration and cm­
pletioo of c.abh'.way 11ection@, an{el'!lbly of inner 11ectiooa of 
silo closure doora, and t~ fa~ricatioo of top &nd bottos ■ee­
tioce of door plate for the silo doou,,, 

Tu Steel plate ia eupplied by an out-of-State 
euprlier to the plant in qU1Zation. ThQre the top Md bottooi 
plate, for the zilo door• ar~ cut out snd ahipps.d to the 
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11iuil• oomplexes when t.hey are titted and wld@d into pla.ee. 
Thfl inner eections of the doors are Also u&embled at the 
plant anrl then ~hipped to the complexes for ~bining into 
A elngle door unit. ' 

Thfi tubes or cablcnraya, irn,ludlne the stiffeners 
and nOGr plat.a and structural. steel supportA and cabletrayw 
ue fabrioatod elsewhere and ar• ah.1.PJ)td to the Tucson plant. 
~t th~ plant, theee uni.ta a.re R.88Qllllbled and insh .. 118'1 in the 
tubes am the oom.plet~ oablewaye are shipped to tM lllinsile 
ecmple,a,e tor inetallation. 

2. The pln,.nt is located on leuoo preirls,u at 820 
West Congress Street, Tucson, Arizona, proximate to railroad 
sidings &nd a main hig~ay 'vhioh lea.de to a.11 of the eighteen 
lliasile eomplexo11. 

J. The Tucson Steel Div1e1on ot Idaho-Maryland 
Industries, Inc., vu nonexistent prior to the commencement 
ot the missile project. It proeently bold• a on.,_year leue 
on the plant faciliti,,s and a:ppaNntl,y ref118ed to 111.gn a 
lease for a period longer than ono .,,_u-. looording to a let­
ter trom the Graver Tank and Haml.factving Coi.pany to the 
Small Businesa Administration, vhioh hA• a. controlling equity 
in the leaee1 Mr. Orange Morton1 President of Idaho-Maryland 
Industries, lne., in1'ormed the uranr Company that •they can­
not and will not entertain paying o•t an additional $;4,000 
to occupy a plant for an additional year for vhi.ch the:, would 
han absolutely no use.• Tho prea.nt leaa is apparently 
scheduled to expire at approximate~ the awu time u the 
schechtled coapletion dat...ror tho p&"Oject. 

4. Tbe.leand plant contains such perm.anent equip­
ment u an oTerhead cran•• roller, etc., although some.of the 
plant equipaent hu been aoftd to mabt room for operations in 
cormeetion with the miea1lo projooi. Additional port&.ble 
~pent, such as welding and burning mits, has been acquired 
!or sp~oial o~rations for the rds1Ue work. It appears that 
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tor all p·ractical purpoee,, the full capacity of the. plant ia 
being u,~d for the contract work and there i1 no evidea~ that 
the company ii pr~pared e.itbQr to accept any buti.116H frooa th• 
genf\ral public or that tbe.y have 1olicited any. 

s. At praaeut all uterial1 bea& etockpilu at tb 
plant art1 eventually to be incorporateij into the miuil• project, 
and ha~ been purchued through tM controlled aate.rial1 prograa. 
Much of the JBAterial ii uniqU'! in aiH and •ha~ and would aot b• 
readily upble on ordinary cctzr:aercial con.1tructlon project•• 

6. TlMl compan7 baa approxwtely 60 e•ploy••s enaage• 
in aaa•ml•lY work at tea plant, and approxlmata11 54 •ployoe• 
vho pertnra dutie• at the niaaile CCG11plexe1 and who are kin& 
paid at th• ccmetiructioo rate of pay. 

7 • The work 1n q~ation ie called tor b7 the 1peci.fi .. 
catioo• cit tba prine contract and roptteu.te c011.Dtnction-type 
work w~icb ia ordiurily perfua4d by ccmtractora or oubccn­
tractor1 o4 mot by auppliera or uterlalmn. Th. alttratioa. 
and ue~ly of the e&blewaya cO\'!lld re&M:lily be •ce~liahed at 
the complex 1ites, and tbe euttin& a.ad fabricatia •f tile ailo 
door• coul4 aleo k a.ccmplbbed at ~ proJ.ct •imeo. a great 
•owat of equipm4nt preeently beiag ued at the plut la port­
able. 

Aas '" know, tba ~partsr.o.nt of Lsbor bu treclltioually 
oe11•ider..t tu unutacture &!tid doliftry of H!pply ittltlU to the 
ait• of tha work vbea acco:iplbb&d by a l>cr.u fi.dG aupplter·or 
uterialmca who regularly 1erw.1 tlMa 4eural pe~lic, •• aa ac­
tivity l\Ot c.ftred 1>1 the Davu-Baooa Act. !Lwaftr 1 vhere a 
faei.lit.:,, •udl u a batchi.Qg plat or u ua,wbly tiJ:ca, ia . 
eatablu~ ia tbe vicinity of a co.ued e«&aitrucU.aa project 
!or the enlui.a pw:pcee o.t e&rvi.Da the ro~irUAtat• of the 
coutruetioa contract, w-a u-n hiat~ieal 17 uld. that tha . 
operator of aucll a,facility ia fwaetiau,s u a aubccatract01· 
a, to th• priae cORtract, ad aot_e;atitl-4 to aa eumptloa 
fr• co,rerage of the cootraet labor 1t&Julard1 proviaiona •• 
a aaterial11aa. Thia new b CCRlaoamat with that exprea•ed 
by t.b.e SQpreuae Court in Maclvo;t •• 'Ull.lted Stat.,• 322 u. s. 
102 (1~). wbereiA it vu ataitad that "• • • • 1ubccatract« 
ii oa.o who perforu for &Dd take• fraa tu prime CODtractor 
a epacif ic part of the lab..- or aut.eri.All NquirM4nta of tha 
oricinal eoutr&ct. tlma excl\\4ing !t~ l&borer111 o-r !!­
!!£~.M¥D;& .. (cspbA•ia funabhttd). _ 
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The fact that o coverage d~ciai<m 1uch as here involved 
would aff•ct an @thlhnrise gP..uerally recognis•d ouppli~r preeent1 
no diftlculty in tbh c.ue able~ the Tueacm Stc.e.l Divhiuc of! 
·ldaho-Miaryland ladustrien Ince lfae noin...QXUtGmt prior to the com­
HDCS!1!4nt of vork on the micnil~ proj~ct. At th~ preeent tiJaa, 
and fo!t' tl\A fore0tv11.,ible futuria, thit entire capacity ot thA plant. 
iA tenu Qf ~.qulp-M111t, ~st.e.ruh, amd eoaplo:,1111111 1 lt b-aing uti­
lizad &xcluaiw.ly to CN~t th.11. requirc..~~..nte of the covered con­
tract. Mor~cver, the l&~Ge for thie tacility is tor one y~ar, 
and for th~ ~pprooc:L,mte period required for tb.e cmapletifm of 
too projP-Cto To c«maider arucb an o~rll!.ticm, ao establ bh0d 
and ao utilizad, ud th~refore so 1ntwtely tied into th• ccm­
tract, •• not covered by iu labor 1tMdnrdm provuicm.e 1c1ould 
d~sat the 1WJDitted purpoae of the D~viti-B&ccm Act and relatad 
atatute8o 

ln dct~nu.iulng Divi.3-BacM Act cc~rage it ii important 
ts exa~im~ both tJMt g$oirapnir.Al and ft1Wllctica~l ~opecte of the 
work i.a qu~111ti.ooio T~ pla!/1\t Mr~ avolvM le lociatcd eqne.wwat 
ettntrall7 i1a r~lmtion tot~ varioon ~iceile cG:Aplexee. To al­
lw tMt en Q;i;,upley~r c~ld ~C!l\p,e cow.rmg11 cf r~~i.al leghl&­
ticm o'l3C.11 em th-1l ~vw-B~cw Act i:simply by loct\t.iug hie facility 
ll0r~J fron tbs a~~grap~ic&l sit® @f.th~ in~taillati= woold b~ to 
ddeat tM clur inuillt o,f tha &3t'1nt@o 

Simila:r e~..@Ul~.ri!lfd.ooJl) ere il:\vol~d 1ml tir~ie.tb.g the 
ft?lfiCtiGn~l amp~d3 ct th~ w@rk ~her$ the co~trmetor is to per­
fem A ~~~cific p,i:u:-t @f cov~rs<l aica@tructiO?a ~orko Clearly, th• 
project i,n thin lt"@/1\pect abould 'lMl tl"G.Q\Ucll as a. 11i'hole 0 c»r i.J:l a 
re~lictie way, tnd it ch~ld n®t be brcsw.n d"1m into i~o vuiwt 
pi;w.au ,di•~l'il t;o do I@ tfC>Uld &ub~.11:t th'.'!} purpO!M'U!I . of the atatut«t,,, 

Cf., r~=t~t v. ,!i_~_.~C~, 167 i'. 2d 286, 288 (C~ 0 4 19/MJ); 
£.e~~ """ !<tlla,, 051] lb.~ c'f!n, 291 F., 2d 371, .373 (C.A. 1 191ol),. 

. Tbs 8\1pX'$i?@ COIUirt in u~ s,_!.~!~ty Co., Yo ~lt.tt, 
231 u. s. 23:7, held that wdr.ar a pr~ co•ntr~ct for buildTo ... ~-• 
brea'k'il11!1ter \':he lnbor 6\t a qurarlt'y wlaich wrui ope.ncd 50 11d.ho -.wmy 
mohly to f1Jlrnuh rode 'w:J ~©r!:t dCl'~.a u the prosecutioo of th~ 
work,'' tb~~t b th• bre.m~fmter,, Thff ~~bion of t1" Circ1.tit C'..w.:t·t, 
wh lch ~.:rB0 emf! 1r.at4d by th~ Suprisr.R,~ C'4llurt in thmt cue, ot~tffl>d 
th.tit ''tbm q,ui.rrying ot t.h.r~ ot.4.1'1;1$ 0 itin tr.O.ftl$p,::,t"t.lti.,a,~ :md ,l:rr.~1!x,.g 
sih.ould bti re.liAZ'd6d 1ui o. c..w.t ixt.:1.rn,,.1t.l ,;::p.i:r::-m.tiOlm cc;,1t11:ibtatb4 imi. it.ti 
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entire progre.1& to the prosecution of th4 vork:." Also, in United 
Statu v. D1 L1 Taylor Co", 268 Fe.d. 635, th• Court held that 
"whera the •r~clficatio.u and map for a propoced bre.alcwater, with 
ref~rence to which a contract for its coru1tructiom. was made, •bowed 
that the atoo-t f()r t.he bre.a.kwater 1im11t \)(t •ecured from dhtant quar­
ri•• and tran11portad by rail aud barg1t to the •it• of th<e bN.&k:­
wat~r the tena 'cooatruction,' u ue~d in the cootract, is not con­
fined to the lut act of putting the ltOI\• in pl1c~ iD the water, 
but i.Acludu the. e111ential 1tepa for getting lt to that place. • • " 

In Arch4r v. Bro,s,m ~~ 2oot 0 In~, 241 F. 2d 663, the 
Cou.rt held that conetruction ot a causeway wa1 c0lill1'lerc~, and 
vocur1 produci.ni 1114tericl1 going diroctly into its conatruction. 
were produci.Jt.g good.a for camerce. More pertinent to the cue 
at hand, however,~• the circUJUtancos 1urroun.di~ th~ con-
1truction of a field plant. Thia plant produced cyli.Adrical 
pilings to be uoed in the CI\Uaeway conutruction ud without 
which the. cauoevay. which in 25 miles long, could not have been 
built. With renpoct to tu wormen engaged in the construction 
o! tbie plant, the Court held tut "thoce [e.mploy~e.u) were, in 
Affect alao buildiimg tlt.c bridg$.," Tb.a Court further atate.d that• 
''WMtMr, &11 clei.l.ted by tho a.ployo.r, it choae to install a plant 
d&oig~ed and e.quippQd u £ pe~nt pl4lllt fer futur~ ua• after 
cMpleticn of th& bri.dga project, there C&n be no quea~iOl'I wh&t-
1oenr that thh plant HM u.diopen.oablo to pQrfonw.neia of thb 
ccm.ttruction contrnct. TM ~aly reuo& it ~a• built where it 
wu &i1d when it wu, vu beuue of tlib contract. It waa an 
integral part of ttwa whcla pr~ject." 

Based on th4' facts as pre.ae.nted to ue, &ad in 1 iM 
with prerloua ruling; of thie D:!pcrt:ment and d~ciaiona by the 
Courts, it ua wr opi.niea& tut tb4 0\>•ratioo1 of the Tucaon 
Steel Divbioo of Ida.ho-:tur7la&bd Iwhutriea, Inc., in con­
uctiou with tu work d,ucrikd above were de.aiped to Met 
the canatructica requir~mte of the priae coatract, and fur­
ther that tho 9111ploye,u onpg~d in tha prMecutioa of 1uch 
v«k are laborer, and aecMDica •naaJed ia coaatructicm con­
tract perfotlMace and thue eutitl~ to paym!.~t at not le•e 
tb&n th• contract rat•• f« tu clu1Uicatiea of work which 
tbay pufoned. Aecordi11&lY, it u our cnchieica tut the · 
work iJa questioa' u eubjsct to tu proviaioraa of the DaTis­
Bac01a Act,•• aet forth in the eubj4ct contract • 
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It would be appreciated if you woul~ take appropriate 
1tep• to in11ure coai~, l i.ance, by the subcontractor here involvad, 
"11th the lAhur standard• proviaiona ot the contract. We ap-­
preciate tho! contract adm.i nlltration difficul tie, which mi.ght 
ariee froai any effort to mak~ thi• deci1ion retroactive -nd, 
in vie,,, of a 11 the circwu tancea, this v 1.11 confirm ou1· in-
f orm•l w1deratanding that cOO!pllance will be required fr001 
the date of notice t.o th.ft prime contractor. 

Yout·• sincerely, 

(2..,_;.,.__ :_;;..,...A,~-- -
Chatl~ Donahue 
Solicitor of Labor 
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TO: 

FROM: 
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U.S. DEPARTMENT OF LABOR 
OFFICE OF THE SOLICITOR 

WASHINGTON 25 

November 29, 1961 

John A. Hughes, Regional Attorney 
New York, New York 

James M. Miller 
Assistant Solicitor 

SUBJECT: Precrete, Inc. 
20th Avenue & Jlst St. 
Astoria, New York 
NY Project I-95-1(46) 

George Washington Bridge 
E-61-1266 and 1267(IH) 

Reference is made to your memoranda of October 6, 
and October 26, 1961, regarding coverage of the subject's 
operations, in connection with the above project, under the 
labor standards provisions of the Federal Aid Highway Act 
of 1956 (23 u.s.c. 113). 

P. 10a 
108(j) 

It appears that this company is engaged in producing 
prestressed concrete supports for use in the construction of 
a lower deck on the George Washington Bridge, New York City. 

(memo: 
A report furnished by the Bureau of Public Roads 

Koch to Swanson, June 29, 1961) states that: 

"(2) Precrete Incorporated has a permanently 
established commercial plant at 20th Avenue and 
31st Street in Astoria at which location structural 
concrete products have, in the past, been constructed 
for other construction projects in the area, and 
which will presumably continue to operate· after com­
pletion of this project." 

An addendum to this report, dated August 31, 1961, states 
further that: 

11 ••• Precrete Inc. has been, and is presently 
involved in the business of supplying concrete 



·• 

• 

• 

DB-18 

John Hughes, Regiona.l Attorney Page 2 

products manufactured to the purchaser's 
specifications to several construction 
companies in the New York City area. Pre­
crete prod.nets have been used in both hie;h­
way and buildine construction .. " 

We assume that the above findings are a_dequ.ately supported by 
the facts and therefore accept them as cont.rolling. 

P. 10a 
108(j) 

It is our opinion that the company's operations at 
its perrn.d.nent plant do not qualify as those of a subcontractor, 
within the mec1.ning of the Act, and the employees there engaged 
are not subject to coverage of the labor standards requiremf'lnts 
on this project. 

However, it also appears that certain of the subject's 
employees spent a substant:tal amount of their worldng time at 
the site of construction, and as to them, a contrary con~lusion 
is reached. In the instant case, site work, constituting "refine­
ments to the prestressed beams themselves," was performed by 
employees of Precrete. This work consisted of chipping away a 
small portion at the ends of the concrete beruns. The Bureau. of 
Public Roads found that this work "was necess:,i.ry to insure that 
the beams could be instAlled in their proper position, which is 
on a skew with the abutment." We assume that this task was not 
perfonned by the truck drivers as a part time incidental activity 
but rather by certain assigned employees on a full time basis. 

It does not detract from coverage of these employees 
that they were not engaged in actual construction operations. 
They were employed "directly upon the site of the (contract) 
work ••• ," and what they did was an integral part of "the 
initial construct.ion work" (cf. Archer v. Brmm and Root, Inc,:., 
241 F (2d) 663). The first quoted phrase was incorporated in 
the Davis-Bacon Act not to restrict coverage, as so many have 
assumed, but to enlarge it by including such laborers and 
mechanics as waterboys, flag men, cooks or employees (such as 
we have here) who are engaged in the preparation of materials 
as distinguished from their actual incorporation into the 
structure. 

Kindly inform the Bureau of Public Roads accordingly • 
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U.S. DEPARTMENT OF LABOR 
OFFICE OF THE SOLICITOR 

WASHINGTON 25 

The Honorable Paul H. Dougl~s 
United States Senate 
Washington, D. C. 

Dear Senator Douglas:. 

Decanber lJ, 1961 

P. llla(2) 

This is in reply to your letter of December 4, 1961, 
in which you ask that I address myself to the question raised 
by Mr. Theodore Dressel, the Business Representative of the 
Operating Engineers at East St. Louis, Illinois, as to why the 
Davis-Bacon Act would apply in the case of demolition on high­
way projects and not be deemed applicable for contracts for the 
sale of timber preliminary to the construction of a reservoir. 

I can w1derstand why Mr. Dressel feels that we have 
drawn a very fine line.of distinction between the two situations. 
However, in the interpretation of remedial statutes, such as the 
Davis-Bacon Act and its application to various fact situations, 
lines must be drawn somewhere. In asserting coverage of demoli­
tion preliminary to highway construction in cases wherein the 
particular contract involved the sale of structures, we believe 
that we reached the outer limits of coverage. We think that we 
were fully justified in doing so, however, because of the fact 
that the demolition or removal of buildings often closely pre­
cedes new construction and is closely related to the construc­
tion industry in that many of the same classifications and 
crafts are utilizede 

On the other hand, _the cutting of timber or plywood 
by itself constitutes a recognized branch of industry which is 
not generally associated with the construction industry, nor 
are such activities generally engaged in as a preliminary to 
construction. It is, therefore, our opinion that.even though 
the removal of the timber (in this case to be followed by an 
admittedly covered contract for clearing) is essential to the 
ultimate construction of the reservoir, the outright sale 
thereof to a timber producer would not fall within the scope 
of the Act. Were we to assert otherwise, we think it probable 
that this Department might be subjected to criticism on the 
ground that it was unduly extending the Act beyond the original 
congressional intent. We· recognize, of course, that there is 
room for a difference of opinion on this point as on many others 
arising under this Act. 
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Your interest in these labor standards matters is 
greatly appreciated. If I can be or .further assiet.9.nce, 
please do not hesitate to call upon me. 

Yours sincerely, 

Charles Donahue 
Solicitor of Labor 


