
•• 

U. S. DEPARTMENT OF LABOR 
OFFICE OF THE SOLICITOR 

WASHINGTON 2.1 

I 

) 

DEC 1 1 1961 

TO: AGENCIES AIIUNISTERING STATUTES REFERRED TO IN 29 

FRClt: 

CPR, SUBTITLE A, PART 5. 

Jam.es M. Miller 
Assistant Solicitor 

SUB.JECf: Opinions 
Acts. 

the Davis-Bacon and related 

Enclosed with previous covering memoranda, ·copies of 
opinions on the application of the Davis-Bacon and related Acts 
were furnished you for information and guidance in your enforce­
ment programs under those Acts. 

We are now enclosing a copy of a recent opinion on 
this same general subject, which we are sure will be of further 
interest and assistance to you. 

Enclosure 
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U. S. DEPARTMENT OF LABOR 
OFFICE OF THE SOLICITOR 

WASHINGTON 25 

Lt. Colonel John S. Wilson, JAGC 
Labor Adviser 

· Office of Assistant Secretary of the 
Army for Logistics 

Department of the Anny 
Washin~ton 25, D. C. 

November 30, 1961 

Rea Signal Corps Project Advent 
Camp Roberts, California 

Dear Colonel Wilson: 

Bendix Corporation, Prime Contractor 
E-62-649 

This is with further reference to our letter of 
November 21, 1961, and our several discussions by telephone 
reg~.rding. the a.bove-referenced project. ' 

As you know, we received a complaint from the 
International Brotherhood of Electrical Workers, and inquiries 
from interested members of Congress, regarding the failure of 
the Army Signal Corps to include the labor standards ·provisions 
of the Davis-Bacon Act in its contract with the Bendix Corpora­
tion covering the work in question. Following a discussion 
between our respective offices, we arranged to have our Regione.l 
Attorne.y in San Francisco assign a man to meet with a representa­
tive of the Contracting Officer on the job site to inspect the 
project, and to furnish this Office with a report on the nature 
and extent of the work in question. That report has now been 
received. 

It is true that, in line with our established position 
consistently followed for many years - see Rulings and Interpreta­
tions No. 3, Section 6(b), copy enclosed - unless more than an 
incidental amount of construction-type activity is involved, supply 
and installation contracts as such are not nonnally considered to 
be within the coverage of the Davis-Bacon Act. Moreover, the $2,000 
monetary requirement of that Act is not regarded as the only test 
of coverage on such contracts. Thus, even though the amount of con­
struction-type work and materials exceeds $2,000, the contract will 
not be covered if such work is of a purely incidental nature, such 
as moving equipment into place, fastening or attaching it in place 
with prepared connectors, making simple connections of the "plug­
in" type, and the like. It clearly appears, however, that the type 
of construction activities here involved are much more complex • 
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Our report on the above-referenced project indicates 
that among the work items and processes involved are the follow­
ing, which, in the aggregate, appear to constitute construction­
type activity which cannot be regarded as incidental: 

1. Qperations Room 

Installation of' power wiring for the signal rack and 
control rack units in the Operations Room, including the 
installation of prefabricated multiple bus, and the brackets 
on the tops of the racks to which it is attached. 

2. Control Room 

Running of power wiring .:i.nd installation of control 
panel in Control Room, including the power wiring from the 
control panel to the rack locations. 

J. Tower 

Running of power an4 installation of control panel in 
Tower, inelt1ning the power wiring from the control panel to 
the heat excha.nger. Installation of the heat exchanger, 
including all related piping and connections required. ln 
other tower rooms, all power wiring, conduits, and control 
panels for operating equipment. 

4. Signal Wiring 

Installation or extension of all metal cable trays, 
conduits, or ducts :from Operations Room to the Tower. 
Placing and/or pulling numerous wires or cables {reportedly 
280' in length) • External termination of signal wires or 1 

. 

cables at racks or tenninal blocks.by means of set screws 
or otherwise. Installation of all signal wirinf; from th~ 
tower rooms to the sliprings of the pedestal. 

Note that the provisions of the Davis-Bacon Act in our 
opinion woulg not be applicable to any internal wiring or assembling 
of any racks or equipment or to any adjustment to equipment, no:b to 
check out or validation of equj_pment or wiring, including resulting· 
changes in panels already installed. 

The report further indicates that three fj_nns have con­
tracts t,_rl.th the Anny Signal Corps for this project, namely, the 
Bendix, Philco, and Sylvania Corporations. The contract -with 
Sylvania Corporation reportedly includes some of the buildings 
at the site as well as the installation of certain electronic 
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equipment. We are informed that this contract contains the 
required Davis-Bacon Act provisions and that employees perform­
ing work under it, who are now doing the same type of work at 
the same location as the Bendix employees, are being properly 
compensated according to the Secretary's predetennination of 
wages. So far as we know, Philco has not as yet begun the per­
formance of its contract. 

It is clear that the cost of the installation work in 
connection with the Bendix contract, although minor when compared 
to the cost of the equipment, far exceeds. the monetary standard. of 
the Davis-Bacon Act, and, as previously stated, is so complex and 
substantial in scope that it cannot be regarded as merely inciden­
tal. 

It is our opinion, based on the above, that the construc­
tion-type activity involved is subject to the provisions of the 
Davis-Bacon Aot. Accordingly, to facilitate appropriate corrective 
action, we are enclosing an Advisory Opinion containing the wage 
rates, as of the date of contract award. We do not regard the . 
Comptroller General's Opinion B-144901, dated April 10, 1961, which 
dealt with a contract performance of which had been substantially 
cor.ipleted at the time of this Deparment•s ruling, as precluding 
the incorporation of this schedule in the Bendix and Philco con­
tracts by change order, and the voluntary payment of restitution 
or the withholding of sufficient funds to assure workers the wages 
to which they are legally entitled. er. J6 c.o. J41 and B-106987 
dated May 8, 1953. 

I will appreciate it if you will advise me of arr::, action 
taken. 

Yours sinoerely, 

/}{_~Uo~L .. 
~s Donahue ~ 

Solicitor of Labor 

Enclosure 
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U.S. DEPARTMENT OF LABOR 

OFFICE OF THE SOLICITOR 

WASHINGTON 25 

Ill'. fl. J. O'Kaef• 
Deputy O.Ural CeuNl 

October 13, 1961 

otfloe of th• QlSaf of Bnglaeera 
Departllllnt of the ·'U'IIY' 
Wuhington 25, 1>. c. 

Rec U,,cle Coautl'Uction Caapuy, lne. 
Traxler Nateri.ale, Inc. 
•-M...OG6-Cl1BIIG-60-8.-
1te1■t-- D•, OklaluNla 
B-62-223 an'1 2-

10a 
108i 

Thul■ in replJ to JGNI' letter au ..aeloem:tllf of .11111 
-• lttl, r..-■t1ng a rullag • tba applloabiU.t1 of the c•tran 
lab•r ataadar4a previai ... t• the -,.rats. ... d Traxler Naterf.ala 1 

lae., 11114er tbe aubjeet c•traet •arded to the a,o Coutl'IICltl• 
· Ct11pa117 • Ine., for tba o-.trutl• ef a ---•te ■ptllway for 
keJ■tene Daa. On \be buu of the fact■ nporte4 in ,eur ena1 .. un1, 
tba C•tractlD& Officer lomad tbat tba work in •••tlOD wu aubjeot 
to tbe Davu..aae• Ud nlatecl Acta 8114 to the c•tract l..,_. atu4• 
arda requll'ellellta, ucl •• adYiaecS tbe priaa ••tractor. The coa­
traator baa appealed tb.1■ ruU.aa ucl, accwdlngly, the utter baa 
beu preaented to thia Offiee for review end appropriate 4eole1on. 

Tu record tr._lttect with ywr 3uly 2'th r•quut for a 
ruling ••t• forth tbe follwing factu 

On Aprll 4, 1960, the prlaa ••tractor notitie4 yeur 
Jleaident Bngilleer in writing that ''Trazler Material■, Iae., of 
Utlea, Nla■ieelppl, ia Subaontractor for the preeeeelag alMl furaiab­
lna of aaad on tbe job ef.n" under the aubject eoatract. The prlaa 
contractor aleo enclo■ed a etateaent by Traxler Material•, IDe., 
acknowled&lna lnelueion in it• aubcaatract agreeaent of Contract 
Claua•• 20 through 26 ef Staadard ••aa $. Uader tbe ab9" agru .. 
aeat, Traxler wu to fumf.ah a tetal of apprablately S55,28' t .. 
et conerete eand to tbe prime cantrac:tor•• etockpilea at tbe job 
aite. l'or a abort tllle thereafter• Traxler atteapted to produee 
fr• a loutioa • the Govermaent project alte, ■and of a 41uality 
and character aufficient to c011ply with the Gowrnaent apecitica­
ti011a. 
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Vhi.le the NIM! produclng faoiUty vu lM&tM • Oowrn­
aeat property, Traxler Mated.ah, lrlc. wu l'equirecl to and, ill 
fact, d14 ccaply with the labor atandard1 provieiOlle •f tba prime 
contract, lnclwUn,; the aubali.aaian of WM.kl:, payroll• an.S payaent 
of it• emploY ... ln accor4ance with the applioable •inia• •ii• 
and overtlrae r84(U1reaente. 

0a July 27, 1960, hwevar, the priae aontraot@Z' gaw 
written netice t-o the ltealdent lnglneer: of the rea.oval ~ Traxler 
Mated.ala, Inc. of lte aan4 predueing faaUity from the G@wmaant 
property to a aite locate4 approxlmately 2.8 mile• Bast of the con­
atruotion area. ln lta letter, the prime contractor st.ate4 tb.at 
lta April 4, 1960 letter relating to the preceaeing ad furnuhing 
of aand on the job ait• by Traxler became null and wid vb.en au 
equ:lpmeut ef Traxler w.u remowcl frca trua property of the Govem­
aent. 

On tM following day, July 28, 1960, the prille contractor 
agaln wrote the &ee:Ldent Engineer advising that approxlutely 
355,284 tone of fine aggregate would be procesaed by Traxler on 
property owned by Mr. Flnia L. White. (the alte raantioaed above., 
2.8 mlleo But of the coutructlon. aru). Traxler•• operating 
facility c0l'l81ated of squipaent of the type nece•aary to dredge 
material fr• the .i\l'kanau River; screening and blendin& wu ac­
complished to llfMt the contract 1peelficationa. 

Upon moving ita plant to the above-deacribad privately 
owned property, Traxler dlacontinued caapU.ance wlth the contract 
labor atalldarda, under the upreaaed contention that it vu an 
eetabliehad aupplier of fine aggrepte materials and thua aot sub,,. 
ject to the labor standard• provisioaa cat the eontraet. Thie ex­
pressed contention apparently followed the ilea14ent Engineer•• 
Auguat 2, 1960 letter to the prime contractor. In that lettor,. 
it wae etate4 tb.at, inau.uch as the producin& plut of Traxler 
Materiala, lnc., on lte new location, wae utablbhed fer the prt ... 
mary - if not aole - p.urpoae of furaiahiq aaterial aceordin& t.o 
apecUieati.cma under the subject ocmtraet, the ooatract labor n­
qulreaenta were still applicable. In hie Auguat 2nd letter, the 
aeai4ent Bn&inee.r eapbaeiaed that, ekould Traxler mue • rueonabl• 
ahowlng, by evi4ence of aalaa to otb.u11 that hia uv plant ,,.. ln 
fact aerving the public, hie operatieu ln quution vou.14 not b4a 
conaideracl tboae of a subcontractor and, aa a boa.a fide aatulal• 
aan, he would uot b4a conai&tered •ubject. to tba contract labor •tend• 
arda requireaenta. 
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Traxler Material• a Auguat 11, 1960 reapou• to tba ten. 
going vu aillply t• the e!tect that lta plant wu apecUioaUy re­
aoved froa the Gwenaent property ia or4er that it eould produoe 
and ••11 ite uterW te "both tile General l'llblia-' 11141.Uual 
Colltractora." 

On Auguet 23, 1960, I.a nepona• to the pd.• c•tracter• • 
re41ueet tor recGUi.deratioa of hi.a coverage nU.q • the baaie of 
Traxler'• abow etateaent, the Diatrict lngiMer apealflcal17 nt 
forth the criteria uunilwtiw of coverage 111 aituatiana auch u 
here 1nvol99d. 

Jleterring te pnvloua cleciaiou iHue4 bJ thb Dapart:Mat, 
ta J>iatriet &agiDM• a4vi .. c1 tba priae eoetrutOI' u followa1 

"8an4 and p-a"Yal firu are non.ally •utar1a1•11• UIMler 
tile Davia...Baccm Act, and auch finul do not lo•• tba't etatu Ml'•lf 
beeauae the •terlal ie produn4 or arade4 to ... t ccatraot apeoUl­
catiGne, ia eubjfct to njeetioa, or beoaue• the material• are ... 
llvved dlreetly to a priae contraetor•• aixill& aaehiua • the 
work alt.. 

"On the other band, •ployua engq-4 ln preduc111& aUMI 
and graval are oO"Yared 'bJ the Da•u...&acon A.ct wbea the uteri.all 
are not produced fr• "ff'!Pi t•cilitie1 but fr• a .,.ratl• 
or plant opened or 1nata lN in tba vicin~ of the eeutnot1• 
aite for the exclua1ft Pe"• ef fulf Ul~ the emtraet aatarial 
requinaenta. Under au circwtanna the aad precluelAg flna 
(whether • ladepu4ent bulne•• or not) 1a.,...1.4en4 •• laavill& 
undertaken a part et the cenatruct1• contract and u·turefen 
a aubcGD.traotor, not a materialUA; and until audl tiaa •• lt oaa 
prennt proof of aalu fr• the pro4uctioD. plat 111 aufficiellt 
quantltiea to etbar tb.aa OoVUDIUllt oantraeten, all labfter■ aa4 
meehaica -,107ed at Mid plant auat k paid net 1••• tbaa t.be 
contract ratea, •• pl'e4atanaiaa4 by the Dapartaaat a« Lal>er. • 
Ehyeical location of tlMa proceed.ng plant 1a not • gowrnina faotor. 

hat conatitu.tu • euf f ioi.ent quaatitw• of ••lN to otha' than Oevem­
ment contractor• iJ depenclent upOII th• attendant circwutacu in Nob 
cue. Certainly, a bona fide coaaercial eupplier, well eatabllab.ecl 
at other producing aitee, will be required to ehow a 1 .. eer aaaouat of 
aalee than a newly organized firm undertaking bueine•• for the firet 
time at the aite in question. Since no eet etan4ard ha■ been utab­
liehed by lav, the practice ia to require a eubetutiala amouattof 
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total ulu te 'be _.. u the pulic, beJencl ~t ... tract 
N41'1lnaata1 -,_. a • atulf.a-' y,rol110U uy be --1•n4 
Ullapt tna tlla eentr-act laber prO'rieuaa at lb MW proltaetua 
alt•• TIii.a ......,tta t,y VaJ' ef aa1.. la uempU.a.- -..Y a re..._ 
ef tba n.oera., tha U.lll, ... la ellbjeet t• ....... tJINuplNt tlle 
Nlltl'Mt peri .... tha clrwt••· warnat. 

"AeoenlaglJ, alllaa ~ ol Nlu !!la tlla U .. r,!t* t!.at .!! =tla will replah~-- ., Tralu"'iiatet •• 
• aa N a utedalm ff nbealUaa• f• JOIII' *-»_, 111M1er 

tJa e:d.etilll catraet, a nueaul• tiaa •lll " g1wa after am­
••• JPt of pndlletS.. at the.., plant bdwe ell)' detemlaatlan 
la ..... 811eul4 tile n.cerda .e aau flm tllM nfleet nbeAntf.al 
Nl .. to the- paU.c, tu aeaptJa lraa tile -trMt luor pnri• 
al.au wUl be .. ubllallad. 

"It ■bald be eapbaa1-cl,. hCIIMWr, that u, .,. n• ..... 
tu r...-.. of nu fin fail to 41be10H n:ftlcS...t ••l .. beycaa4 
e... .... Wider 11111.atlaa ~t eaatrana, tbu ta •tin 
... proae1q opuati•, incl..S1Dg fill?!:!J of ••rial• ... 9u-., tbe edatilla facility vll, •• nbaauacn:, eSt:: m nlz fall witllla J'9Ul' CGDtnft labor ntpauwata. Tllua, tlle 
poeelidit.tv et beillg ~ to llllke ruttcatua t• IIIMlerpal4 ... 
,1.,... • a aoanlabvMt.le bule ad ""'WI nbJ•et to,.... 
altf.N ae ~ b7 a,pllultle labor l_,. hr tlla eatln pui.N 
be&◄mf•I wltlt. tM n-erectl• of tM plat A't w leeatitll. alMNl• 
wrr•t Nl'ieue CC1G8Uer&t1Mi," 

'1'lle Dlatrtn ._,...,. el .... Ill.a ,_.t n, 1960, latter 
- tba pr'- eatraebl' with. ft4'1Nt tut tba latter lull,- MYiN 
'lruler Material•. IM. of u. erltuia f• e.,..np _,ta.,__ 
eibilf.tJ of retroactiveapplleatlGII et tbe om.tractt la)or •t4Mar..._ ~t•. Ill £vtaer ......... tut. U Traler atlll •laputaAI 
tu •tter, 11: vu !ne to~ n•fAw bJ tllle Dapart:llat. 

Oil Nanll 10, lHl, t.• Dbtrlet Ba&lllMr, haYiaa f__. 
that u1 .. of NIMI tr• u. pl•t :la ,-.ilea t.• tu aeaaral public 
wn aiaiaal (fw --,1., 10 t ... fJf RGON, pl• a ,-.lble ... 
clltional 10 t ... • .U.ctll accurate reeoru nre ut aftl.lal>l•• u 
aplaet 1i.t1 678 t- prOllued a4 4ellwn4 te .,._ Caatn.ctl.OII 
c...-,, ner a 7 V2 --th ,..w), notUW ti. prSaa eaau., .. 
u fen ... , 
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"l'r• reeord c,fsales to.date I ba\19 found Ollly t.Gkea aalN 
to the general public and auat conclu4e that tbe plant•• eperati• 
u of the preeent ate 1a for the expree1 purpoee of fun.lahing 
aancl under Contraot ... Di\-l'l-004-ClVIUfG-60-864. Baaed on prece­
cleata heretofore Nt&bliaba4 by the Department of Laber, it 1a 117 
4eciaioa tut fumi1hing of aand by Traxler Materiah, Inc •• 1a 
a operation which 1a coutruction work conteaplatecl by tbe ••­
tract and repre1enta coutruation contraot perfol'11&1lce ordinarily 
perfomecl by a priae eo11tracur er a11boontractor and net a •terial-
maa." 

Tbe pru. ••traotor wu accordingly requeated to take 
appropriate aotion t• 'brlna bu ■UMDtractor into cempU.ance. 
Apia, tbe priM o,sitraetor vaa adviaad be had a rlght to appeal 
thia daelaien to tha 8aentary of Labor unor Replati••• Part 5, 
•• tbe coatrac:t teru. 

OIi N&J 2, 11,1, tbe prille cena:actor wrote th• Dl■Uiet 
Bnai.DMr a4 adviaed tbat it waa appealln& the March 10, 1961, d•­
daien • OOftrage, vhiGh appeal la aw tlw aubject of our conaidera­
tl•. 

Ia udltioa to rev1•1ng the al>Oft fact• u detailed ill 
the data yeu furaialMMI ua, we haft alao COlllp1ef•4 a careful 1tudy 
of tbe 1 .... arrangeaent betwMA Traxler Nateriala. lac., and the 
.nu of the laad 1n 4UNtlOD, Mr. •1n1a L. White. TbJ.a leue pro­
vid-4, aaong other thinga, that: ''Tb.ia contract ab.all continue 1a 
f.-ce fraa tbA dat• hereof uatil auch time•• ff■and tor aand for 
the coutr11cti• of the ICeyatoae Ba project ■ball end, and 11Q' be 
contiauu in foro• bf aarNMllt of the partiea after that clat•." 
Ia otlulr VOl'da, altlloup Traxler, a Niaaiaalppi corporati.en, ap­
parently pert .. t.na a11batutlal aupply operationa in-MiHU■ippi, 
Loaiaiua _., Aluaa, wu aot .. eperatlaa u a ■ated.alman ••rv­
lna the p11bU.a I.a Illa aan4 tacil:l.ty bare 1a queatioa. B.ather, the 
aubjaet faellity vu opene.a to Hl'ft the uecla ef tba Hyde contract 
Ud Traxler eould aet ••tin• 1ta operatlau on Wllit•'• lud alter 
the leyat ... D• .,..ulnallat■ bat beea lulfllle4, unlNa White qne4 
to allw it to•• catin•. la the ■--tl■e, beeau• el tba voluae 
et Mterial R4UUM by the pd,■- ... tract• for the sa,. .... Da 
work. Traler W to operate UIMler a uxt,.. Mtput t• ., .. C.­
■tncti• ... •ew.• ut divert any ot ita pro411etl• Q ltoekpll•• 
at tba plant upoa nidl it oeuld rely 1n negotiatieu f• aalq to 
the aeaaral publle D4/or 1Mb1.4ual n•-Govanuaaat cmtractK8. 
Aa a •tt•r et faot, the reewd indlcatN that u capancl to tbe 
1i.t,t78 t-. of ■ad .. liftn4 to U,a fr• ■W-10...-.,.r atU 
J'uly l, 1••1. •17 2 4eU.ft&'f.ea ef 5 tona .. ch wue aacle by Traxler 
to pri•t• partf.ea 11114 Nftral cub aal .. to lu1vi4uala. enlaated 
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at DR ewr 10 t-... Other ev14enee of neen Vt111114 U,leata t11a, 
White ••t..,lated opuatlna tha plant after iu ..,_. .... , ltJ 
Traxler when 11¥•' • eauut "4(ainllllau bacl beM Mt • 

..,_ tbe at..- faota u pnaeat .. t• u. lt .,,._.. tllat 
Tratar•• operatlaM • Viii.ta'• lan4 were for all practleal pur• 
,.... dealped t• ... t ~ oeutrvetlm ••traet ~lnMab et 
priM CG11traeter u,.s.. ftwe ta laadflef.aat eflAlaaca t• eatull•ll 
that Tnxler vu eperattna at tt.e alte la 4'1Qlf.• u a NU Ii ... 
ut.rialMn "' up to ....,. tu publle la paaral. lather:, apart 
fr• token Ml"• hi.a plat vu 1et up uelulftly to Nl'W iba 
DN4tt ot tu KayatOM Daa job aad, un4er ,._ .. oadltiena, Tr•ler' • 
plat -,1.,. ... an4 4rlwn fr•plaat to tba kJ■taa Da eauuuo­
tl• U'e& are lal>on:ra and Mellaaloa anppd la •--tru•Uoa ..... 
uaot perfona.ee ud thu entitled t• pa)'IIUlt at an 1 ... tua tba 
cont.rut ratea •• tbe c1 ... u1cau.. of werk tbay pedOSIIN. Ae­
oenlngly, tba 4ee1eloa eif yeur Dlltrf.ot O.Hlee I.a eafb.'llatt. 

We woui.s appreciate n•lrinl a fiul report in tlda 
•tter whn the nacuauy capllaa• actl• hu Nell eaaplatect • 

YOlll'a alnaarely, 

CbarlM DClll■ma. 
8oll&1t• oC Lab• 
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U.S. DEPARTMENT OF LABOR 
OFFICE OF THE SOLICITOR 

WASHINGTON 25 

John F. Lane, Esquire 
Gall, Lane and Howe 
Commonwealth Building 
Washington 6, n. C. 

Dear Mr. Lane: 

October 11, 1961 

This is in reply to your recent inquiry, submitted on 
behalf of the National Crushed Stone Association, regarding the 
applicability of the Uavis~Bacon and related Acts to truck drivers 
employed by stone quarry firms and who use the "tailgate spread­
ing" method in delivering stone to construction sites where work 
is being performed which is subject to the labor standards pro­
visions of the above-mentioned statutes. 

You presented the following factual situation as rep­
resenting standard procedure at least in certain areas of the 
country: 

Jones has owned and operated a stone quarry for 
a number of years. Crushed stone from Jones' quarry 
is sold for private construction and also to city, 
county, state and federal governments and to con­
tractors performing' construction work for .city, county, 
state and federal governments. Recently, Jones en-

108b(l') 

tered into a contract with the Able Construction Com­
pany, an FAHA prime contractor, to supply crushed stone 
on an Interstate Highway System project at $3.50 per ton. 
Following the normal practice of the aggregate industry 
in Jones' area, the contract price of $3.SO includes 
delivery of the stonE~ to the construction site and 1.in­

loading the trucks by the "tailgate" method at loca­
tions specified by personnel of Able. Tailgate unload­
ing is pt?rformed by a dri.ver raising the tailgate of his 
truck and driving slowly along the roadbed until his 
truck is empty. Neither the truck driver nor any 
other employee of Jones spreads, rolls or levels the 
stone afu.,r it is unloaded. Spreading, rolling, level­
ing, etc~ of the stone is performed by employees of 
Able • 
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It is presumed that the Jones quarry cited in your ex­
ample as typical of the type of quarry here involved, would be a 
c01nmercial quarry de facto serving the public in general as a bona 
fide materialman. In other words, there is no questipn here as to 
any quarrying operation having been set up merely to serve the con­
tractual needs of any given covered contract. With such an under-. 
standing, and under the facts recited, we would agree with your 
conclusion that the quarry company's truck drivers would not be, 
subject to the contract labor standards provisions even though in 
their delivery of material, they utilized the "taqgate spreading" 
method as described in your factual situation. It would appear 
that the mere raising of the truck's tailgate and slowly driving 
along the construction roadbed until his tru~k is empty, with no 
additional construction-type work (such as spreading, rolling or 
leveling the stone after it has been unloaded) being performed by 
the quarry's truck drivers, would not affect the general rule that 
the delivery at or on the construction site is incidental to the 
sale by the materialman and not subject to the contract labor stand­
ards requirements. 

Our conclusion would be otheNise if, in addition to or 
as an incident to delivery of the stone, Jones' truck drivers en­
gaged in a substantial amount of work at the construction site, 
in which case, they would be considered laborers and/or mechanics 
within the meaning of the Davis-Bacon and related Acts, In this 
connection, we would regard work at the site as substantial if 
it exceeded 20% of the individual worker's time in any workweek. 

If we can be of further assistance in these matters, 
please let us know, 

Very truly yours, 

Charles Donahue 
Solicitor of Labor 

By 
Isl James M. Miller 

Assistant Solicitor 


