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IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 14-1923

EASTERN ASSOCIATED COAL CORPORATION
Petitioner
V.
ARVISR. TOLER
and

DIRECTOR, OFFICE OF WORKERS’ COMPENSATION
PROGRAMS, UNITED STATES DEPARTMENT OF LABOR

Respondents

On Petition for Review of an Order of the Benefits
Review Board, United States Department of Labor

BRIEF FOR THE FEDERAL RESPONDENT

STATEMENT OF JURISDICTION

The Director adopts Eastern Associated Coal Corporation’s statement of
jurisdiction. Petitioner’s Opening Brief (Pet. Br.) at 1-2.
STATEMENT OF THE ISSUES
1. This Court, sitting en banc, upheld the right of miners to file subsequent

claims, even absent statutory authorization, stating, “It is almost too obvious for



comment that res judicata does not apply if the issue is claimant’s physical
condition or degree of disability at two entirely different times, particularly in the
case of occupational diseases.” Lisa Lee Mines v. Director, OWCP, 86 F.3d 1358,
1362 (4th Cir. 1996). In 2000, the Department engaged in notice and comment
rulemaking, inter alia, to codify Lisa Lee Mines. This resulted in the promulgation
of 20 C.F.R. 725.309 (“the subsequent claim regulation”), which has been upheld
by every court of appeals to consider it." The first question presented is whether
Lisa Lee Mines remains good law in this Circuit in light of the Department’s
regulatory codification of it.

2. Lisa Lee Mines further ruled that subsequent claims constitute a new
cause of action and do not reopen the denial of the prior claim. 86 F.3d at 1361-
62. The second question presented is whether miners’ subsequent claims violate
the separation of powers doctrine, which prohibits Congress from enacting

legislation that directs the federal judiciary to reopen final judgments.

! Section 725.309 was amended in September 2013. See 78 Fed. Reg. 59102,
59118. These amendments made no substantive change to the regulatory
provisions governing miners’ subsequent claims, although changes were made
regarding survivors’ subsequent claims. The result of these changes is that the
language pertaining to this case is now located in different subsections of the
regulation. Compare 20 C.F.R. §725.309(b), (c)(2-6) (2014) with 20 C.F.R.
§ 725.309(c), (d)(1-5) (2012). Full versions of both the 2014 and 2012 versions of
20 C.F.R. 8 725.309 are provided in the appendix to this brief.



3. Toler filed an unsuccessful claim for federal black lung benefits in 1993.
To succeed on his current 2008 claim he must demonstrate that his condition has
changed by proving, with evidence addressing his current condition, that he now
satisfies one of the elements of entitlement previously decided against him. The
third issue presented is whether the administrative law judge (ALJ) could utilize
the fifteen-year presumption, which Congress reinstated while Toler’s current
claim was pending before him, to prove a change in condition.

4. The regulation implementing the fifteen-year presumption provides that it
can be rebutted if an employer proves that the miner does not have pneumoconiosis
arising out of coal mine employment or that “no part” of the miner’s disability is
due to pneumoconiosis. 20 C.F.R. 8§ 718.305(d)(1)(ii). The third issue presented is
whether 20 C.F.R. 8 718.305(d)(1)(i1)’s “no part” rebuttal standard (also known as
the “rule-out” standard) is a permissible interpretation of the statute.

STATEMENT OF THE CASE

Toler filed his first claim in 1993. This Court finally denied it in August
1998 by an unpublished, per curiam decision. Toler v. Eastern Associated Coal
Corp., 162 F.3d 1156 (Table), 1998 WL 537925 (4th Cir. 1998); Joint Appendix
(JA) JA 54-56.

Toler’s current claim was filed in February 2008, fifteen years after his first

claim. A Department of Labor district director issued a proposed decision and



order awarding benefits, DX 24, and Eastern requested a hearing before an ALJ.
ALJ Daniel Solomon awarded benefits. JA 47. Eastern appealed, and the Benefits
Review Board remanded for further ALJ consideration. JA 39. The ALJ again
awarded benefits, and the Board affirmed. JA 9, 21, 37. Eastern then petitioned
this Court for review.
STATEMENT OF THE FACTS

A. Statutory and regulatory background

1. Conditions of entitlement

The BLBA provides disability compensation and certain medical benefits to
coal miners who are totally disabled by pneumoconiosis, a respiratory or
pulmonary disease arising out of coal mine employment. 30 U.S.C. 8§ 901(a),
902(b); 20 C.F.R. 8 718.1. There are two types of pneumoconiosis, “clinical” and
“legal.” 20 C.F.R. § 718.201(a). “Clinical pneumoconiosis” refers to a particular
collection of diseases “recognized by the medical community” as fibrotic reactions
of lung tissue to the “permanent deposition of substantial amounts of particulate
matter in the lungs.” 20 C.F.R. § 718.201(a)(1); accord e.g., Hobbs v. Clinchfield
Coal Co., 917 F.2d 790, 791 n.1 (4th Cir. 1990).

Legal pneumoconiosis” is a broader category, including “any chronic lung
disease or impairment and its sequelae arising out of coal mine employment.” 20

C.F.R. 8§ 718.201(a)(2); accord e.g. Gulf & Western Industries v. Ling, 176 F.3d



226, 231 (4th Cir.1999) and Richardson v. Director, OWCP, 94 F.3d 164, 166 n.2
(4th Cir. 1996). Any chronic lung disease that is “significantly related to, or
substantially aggravated by” exposure to coal mine dust is legal pneumoconiosis.
20 C.F.R. § 718.201(b).

A former coal miner seeking federal black lung benefits must prove (1) that
he suffers from pneumoconiosis; (2) that his pneumoconiosis was caused by coal
mine employment; (3) that he is totally disabled by a pulmonary or respiratory
impairment; and (4) that his impairment is caused, in part, by pneumoconiosis. 20
C.F.R. 8 725.202(d). These four elements can be established in two basic ways.
The first is through direct medical evidence. Pneumoconiosis, for example, can be
proved by x-rays, autopsies, biopsies, medical opinion reports, and other medical
evidence such as CT scans and digital x-rays. 20 C.F.R. 88 718.107, 718.202.

The conditions of entitlement can also be established with the assistance of
presumptions. See Usery v. Turner-Elkhorn Mining Co., 428 U.S. 1, 10 (1976)
(“The Act . . . prescribes several ‘presumptions’ for use in determining
compensable disability.”). One such presumption is 30 U.S.C. § 921(c)(4)’s
“fifteen-year presumption.” The presumption is invoked if the miner (1) “was
employed for fifteen or more years in one or more underground coal mines” or in
surface mines with conditions “substantially similar to conditions in an

underground mine” and (2) suffers from “a totally disabling respiratory or



pulmonary impairment[.]” 30 U.S.C. 8 921(c)(4). If those criteria are met, there is
a rebuttable presumption that the miner “is totally disabled due to
pneumoconiosis[.]” 1d; see also 20 C.F.R. § 718.305(c).? The party opposing
entitlement can then rebut the presumption by proving that the miner did or does
not have clinical and legal pneumoconiosis, or that the miner’s pneumoconiosis
played no part in his pulmonary disability. 20 C.F.R. § 718.305(d).

2. Miners’ subsequent claims

A miner’s medical condition can change over the course of his or her
lifetime, particularly because pneumoconiosis is a potentially latent and
progressive disease that may first become detectable — or disabling — after a
claimant stops mining. 20 C.F.R. § 718.201(c). For this reason, miners who

unsuccessfully sought benefits in the past are permitted to file *“subsequent

2 Congress restored the fifteen-year presumption in section 1556 of the Affordable
Care Act, and made it applicable to claims filed after January 1, 2005, and pending
on or after March 23, 2010, the ACA’s enactment date. Pub. L. No. 111-148,
8 1556, 124 Stat. 119, 260 (2010). The Department amended section 718.305 and
other regulatory provisions to account for this restoration. 78 Fed. Reg. 59102
(Sep. 25, 2013). Although promulgated one month after the ALJ’s decision,
Eastern does not argue that the revised regulation should not be applied to this
claim. Nor can it. The revised regulation does not change the law, but merely
reaffirms the Department’s longstanding interpretation of 30 U.S.C. 921(c)(4). See
Central Ohio Coal Co. v. Director, Office of Workers' Compensation Programs,
762 F.3d 483, 489 (6th Cir. 2014); Antelope Coal Co./Rio Tinto Energy Am. v.
Goodin, 743 F.3d 1331, 1342 (10th Cir. 2014).



claims,” arguing that they now satisfy the conditions of entitlement. 20 C.F.R. 8§
725.309.

A miner’s subsequent claim is not, however, an opportunity to relitigate the
original claim. To ensure that the previous denial’s finality is respected, a miner
must prove that his condition has changed. See, e.g., Lisa Lee Mines, 86 F.3d at
1362 (“A new black lung claim is not barred, as a matter of ordinary res judicata,
by an earlier denial, because the claims are not the same. The health of a human
being is not susceptible to once-in-a-lifetime adjudication.”). The method of
proving such a change is prescribed by regulation: the miner must establish, with
“new evidence” — i.e., evidence post-dating the denial of his previous claim — that
he now satisfies one of the conditions of entitlement decided against him in the
earlier claim. 20 C.F.R. § 725.309(c)(4) (“the subsequent claim may be approved
only if new evidence submitted in connection with the subsequent claim
establishes at least one applicable condition of entitlement.”).? If he fails to do so,
the subsequent claim will be denied. 20 C.F.R. § 725.309(c).

If the new evidence establishes a condition of entitlement previously decided

® This test is commonly called the “one-element” test, which this Court adopted in
Lisa Lee Mines, 86 F.3d at 1362-63. The Department promulgated section
725.309(d) (2001) to effectuate Lisa Lee and codify the one-element test. 65 Fed.
Reg. 79,968 (Dec. 20, 2000); 64 Fed. Reg. 54984 (Oct. 8, 1999).



against the miner, the subsequent claim is allowed and the ALJ goes on to consider
all the evidence, old and new, to determine whether the miner satisfies all four
conditions of entitlement. 20 C.F.R. § 725.309(c)(5) (“If the claimant
demonstrates a change in one of the applicable conditions of entitlement, no
findings made in connection with the prior claim [other than those established by
waiver or stipulation] shall be binding on any party in the adjudication of the
subsequent claim.”). Even if the claimant ultimately prevails in the subsequent
claim, the prior denial remains effective in that he cannot be awarded benefits for
any period prior to that denial. 20 C.F.R. § 725.309(c)(6).
B. Relevant medical evidence

The parties agree that Toler worked as a miner for at least 27 years,
including 16 years underground, and that he has a totally disabling respiratory
impairment. Moreover, Eastern has not challenged the ALJ’s weighing of the

medical opinion evidence.* Nevertheless, because an understanding of the relevant

* Eastern complains that the ALJ’s rejection of its medical experts’ opinions
“violates the Administrative Procedure Act (“APA”) as well as the statute [the
BLBA] itself.” Pet. Br. 31. In doing so, however, Eastern broadly
mischaracterizes the ALJ’s opinion, and fails to specify the error in his reasoning
or the statutory provisions violated. As such, Eastern has waived its potential
challenge to the ALJ’s fact-finding on the merits. Eriline Co. S.A. v. Johnson, 440
F.3d 648, 653 n. 7 (4th Cir. 2006) (noting conclusory remark regarding error “is
insufficient to raise on appeal any merits-based challenge to the district court's
ruling”); see also Edwards v. City of Goldsboro, 178 F.3d 231, 241 n. 6 (4th

(continued...)



medical evidence may be helpful to the Court, the Director briefly summarizes it
here.

The current claim includes two analog (film) x-rays, a digital x-ray reading,
and CT scan readings, which were interpreted by equally qualified doctors.” Dr.
Ahmed read the April 2, 2008, film as positive for pneumoconiosis; Dr. Scott read

the film as negative for pneumoconiosis. JA 26, 247-48. Drs. Miller and

(...continued)

Cir.1999) (holding that failure to raise specific issues in opening brief constitutes
abandonment of the issue); see generally Fed. R. App. P. 28(a)(8)(A) (petitioner’s
opening brief must contain “[petitioner’s] contentions and the reasons for them,
with citations to the authorities and parts of the record on which the [petitioner]
relies”).

In any event, the ALJ’s fact-finding on the merits is supported by substantial
evidence and therefore should be affirmed. He permissibly relied on the
Department’s preamble in evaluating the conflicting medical opinions. Harman
Min. Co. v. Director, OWCP, 678 F.3d 305, 315-16 (4th Cir. 2012) (“[a]lthough
the ALJ did not need to look to the preamble in assessing the credibility of Dr.
Fino’s views, we conclude that the ALJ was entitled to do so); Westmoreland Coal
Co. v. Cochran, 718 F.3d 319, 323 (4th Cir. 2014) ((“an ALJ may consider the . . .
Preamble in assessing medical expert opinions”); Central Ohio Coal Co. v.
Director, Office of Workers' Compensation Programs,762 F.3d 483, 471 (6th Cir.
2014) (upholding ALJ’s discrediting of identical Dr. Rosenberg opinion, the same
medical expert here, as inconsistent with preamble).

> When the claim was adjudicated by the ALJ, digital x-ray readings and CT scans
could be admitted as “other medical evidence. 20 C.F.R. § 718.107 (2013). Once
admitted, this evidence may then be weighed with the other evidence of
pneumoconiosis, as the ALJ did here. JA 30; see Island Creek Coal Co. v.
Compton, 211 F.3d 203, 210-11 (4th Cir. 2000). Because digital radiography
systems are rapidly replacing traditional analog film-based systems, the
Department recently updated its existing film-radiograph standards and provided
parallel standards for digital radiographs. 79 Fed. Reg. 21606 (Apr. 17, 2014).



Alexander read the July 14, 2008, film as positive for pneumoconiosis; Drs. Scott
and Wheeler read the film as negative for pneumoconiosis, although Dr. Wheeler
noted two masses for which he recommended follow-up CT scans. JA 26, 260,
262. Dr. Wheeler also interpreted a digital x-ray as negative for pneumoconiosis,
and both he and Dr. Scott read the CT scans as negative for the disease. JA 26.

Dr. Burrell examined Toler on April 2, 2008. JA 240. He diagnosed simple
coal workers’ pneumoconiosis based on the x-ray reading, severe chronic
obstructive pulmonary disease, and arteriosclerotic heart disease.® He attributed
Toler’s respiratory impairment to “28 years exposure to environmental hazardous
dust in coal mining employment and 30 years history of tobacco abuse,” thereby
diagnosing legal pneumoconiosis. JA 243.

Dr. DiMeo submitted a letter dated June 19, 2009. JA 103. He stated that

® COPD is a lung disease characterized by airflow obstruction. The Merck Manual
1889 (19th ed. 2011); see Andersen v. Director, OWCP, 455 F.3d 1102, 1104 n.3
(10th Cir. 2006). “Obstructive disorders are characterized by a reduction in
airflow.” The Merck Manual 1853. In contrast, “[r]estrictive disorders are
characterized by a reduction in lung volume.” Id. at 1855. In lay terms, restrictive
disease makes it more difficult to inhale, while obstructive disease makes it more
difficult to exhale. See Gulf & Western Indus, 176 F.3d at 229 n.6.

COPD encompasses chronic bronchitis, emphysema and certain forms of asthma.
65 Fed. Reg. 79939 (Dec. 20, 2000). Both cigarette smoking and dust exposure
during coal-mine employment can cause COPD. See 65 Fed. Reg. 79939-43
(summarizing medical and scientific evidence linking COPD and coal mine work);
The Merck Manual 1889 (discussing smoking as cause of COPD).
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Toler has “severe obstructive lung disease with pulmonary nodule and intermittent
infiltrates. It is quite probable given the severity of Mr. Toler’s disease that coal
dust played an integral role in it’s [sic] development.” JA 103.

Dr. Rosenberg examined Toler on December 11, 2009. JA 104. He opined
that Toler suffers from disabling COPD due to smoking and that he does not have
either clinical or legal pneumoconiosis. JA 108, 110.

Dr. Renn reviewed the medical record and likewise concluded that Toler’s
disability was due entirely to smoking, and that he did not have either clinical or
legal pneumoconiosis. JA 161.

C. Decisions below

1. Prior claim

Toler’s first claim was denied because he failed to establish the presence of
either clinical or legal pneumoconiosis. The ALJ determined that the Xx-ray
evidence was negative for pneumoconiosis, and that Toler’s totally disabling
emphysema was due solely to smoking. JA 62-69. Affirming the denial, the
Board and then this Court ruled that substantial evidence supported the ALJ’S no

pneumoconiosis finding. JA 54-56, 57-61, 71-72.
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2. Current claim

a. First ALJ decision awarding benefits

While Toler’s claim was pending before the ALJ, Congress reinstated the
fifteen-year presumption and made it applicable to claims like Toler’s that were
filed after January 1, 2005, and pending as of March 23, 2010. See supra n. 2.
The ALJ found that Toler had invoked the fifteen-year presumption based on
Eastern’s stipulation of 27 years of coal employment, including at least 16
underground, and a totally disabling pulmonary impairment. JA 48. He thus
turned to rebuttal.

The ALJ ruled that Eastern had not rebutted the presumption, finding that
Eastern had failed to establish that Toler did not have pneumoconiosis or that his
severe respiratory impairment did not arise out of, or in connection with, coal mine
employment. JA 53. The ALJ gave several reasons for discounting the medical
opinions of Eastern’s experts, Drs. Rosenberg and Renn. First, the ALJ found the
reasoning in both opinions contrary to the regulatory preamble. JA 51-52.
Second, the ALJ found that Dr. Renn had failed to adequately explain the cause of

Toler’s residual impairment following the administration of bronchodilators.” JA

" A bronchodilator is a drug used to treat COPD. The Merck Manual 1894 (19th
ed. 2011). It aids breathing by expanding the *“air passages of the
lung.” Dorland’s Hlustrated Medical Dictionary 253 (32nd ed. 2012).
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52. And third, the ALJ determined that neither doctor had fully considered Toler’s
lengthy twenty-seven year history of coal mine dust exposure. JA 53. He thus
awarded benefits.

b. Benefits Review Board remand

The Board vacated the award and remanded for further consideration. It
affirmed the ALJ’s decision to apply the fifteen-year presumption, but remanded to
give Eastern an opportunity to develop evidence responding to the change in law,
I.e., the reinstatement of the fifteen-year presumption. JA 42.

c. Second ALJ decision awarding benefits

The ALJ rejected Eastern’s argument that principles of finality and the
separation of powers doctrine precluded Toler’s subsequent claim. JA 23. Citing
Consolidation Coal Co. v. Director, OWCP [Bailey], 721 F.3d 789 (7th Cir. 2013),
and the Board’s prior holding, the ALJ found that “the 15-year presumption can be
used to show a change in condition.” JA 23-24.

The ALJ invoked the presumption and again concluded that Eastern had
failed to rebut it. Regarding the first rebuttal prong — the existence of
pneumoconiosis, the ALJ found the x-ray evidence positive for clinical
pneumoconiosis (because one of Dr. Wheeler’s negative readings was equivocal);
and the “other evidence” — the CT scans and digital x-ray reading — negative. He

then found “this evidence [ ] inconclusive as to clinical pneumoconiosis” and
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therefore insufficient to rebut the presumption of pneumoconiosis. JA 26, 30.
Regarding legal pneumoconiosis, the ALJ reiterated his prior critiques of Drs.
Rosenberg and Renn’s opinions, JA 27, and detailed several additional ways in
which Dr. Rosenberg’s new opinion, submitted on remand, was contrary to the
preamble. JA 29-30. The ALJ further discounted Dr. Rosenberg’s opinion for
failing “to adequately explain why Claimant’s impairment could not have been
aggravated by his coal dust exposure[.]” 1d. He thus concluded that Eastern had
not provided a reasoned opinion disproving legal pneumoconiosis. JA 31.

Last, the ALJ found that Eastern had failed to establish the second rebuttal
prong by proving that Toler’s pneumoconiosis played no role in his disability. JA
31. The ALJ rejected Dr. Rosenberg’s opinion on the same grounds that he found
it insufficient to establish the first rebuttal prong. JA 31. The ALJ concluded, “I
accord little weight to the opinions of Drs. Rosenberg and Renn on this issue as
they both failed to diagnose Claimant with Pneumoconiosis contrary to my
findings.” JA 31. The ALJ thus awarded benefits.

d. Benefits Review Board affirmance

The Board affirmed as unchallenged on appeal the ALJ’s findings of twenty-
seven years of coal mine employment, and a totally disabling pulmonary
impairment. JA 13 n.6. Like the ALJ, the Board rejected Eastern’s finality and

separation of powers contentions. Relying on Lisa Lee Mines, the Board explained
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that “the health of human being is not subject to once-in-a-lifetime adjudication,”
and therefore Toler was not relitigating his prior claim (or violating res judicata).
Instead, he was attempting to prove that he had become disabled due to
pneumoconiosis after the prior denial. JA 14-15. For this same reason, the Board
found no separation of powers violation, holding that Toler’s subsequent claim is a
separate cause of action that does not reopen the finally-denied prior claim. JA 15-
16 (citing Lisa Lee Mines). Furthermore, citing Bailey, 721 F.3d at 794, the Board
found unobjectionable the ALJ’s use of the fifteen-year presumption to establish a
previously-denied condition of entitlement (pneumoconiosis), as required by 20
C.F.R. §725.309. JA 16.

Turning to the ALJ’s rebuttal findings, the Board upheld his discrediting of
Drs. Rosenberg and Renn’s opinions. Specifically, it ruled that the ALJ had
“permissibly found that the reasoning Drs. Renn and Rosenberg used to eliminate
coal dust exposure as a source of [Toler’s] COPD was inconsistent with the
medical science accepted by DOL [in the regulatory preamble.] JA 18. Moreover,
it affirmed that the ALJ acted within his discretion in rejecting Dr. Rosenberg’s
opinion because the doctor failed to adequately explain his belief that coal mine
dust did not contribute to or aggravate Toler’s pulmonary condition. JA 18.

Having upheld the ALJ’s finding that Eastern did not establish the absence

of clinical and legal pneumoconiosis (the first rebuttal prong), the Board then
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addressed whether it had ruled out the relationship between Toler’s disability and
his coal mine employment, the second rebuttal prong. JA 19 (citing Rose v.
Clinchfield Coal Co., 614 F.2d 936 (4th Cir. 1980)). The Board determined that
the ALJ had permissibly discounted Drs. Renn and Rosenberg’s disability
causation opinions due to their failure to diagnose legal pneumoconiosis in the first
instance. JA 19. The Board thus affirmed the award of benefits.
SUMMARY OF THE ARGUMENT

This Court held in Lisa Lee Mines that miners may file subsequent claims
because a coal miner’s health can deteriorate over time. Relying on the
Department’s one-element test, it further held that miners’ subsequent claims
represent an entirely new cause of action, do not relitigate the prior denial, and thus
do not subject the previous denial to reopening. In 2000, the Department
promulgated 20 C.F.R. § 725.309 codifying Lisa Lee Mines and the one-element
test. The Department also codified the underlying rationale for the subsequent
claim rule, namely that pneumoconiosis can be a latent and progressive disease. 20
C.F.R. § 718.201(c). Since the rulemaking, this Court has reaffirmed the teachings
of Lisa Lee Mines, and the courts of appeals have repeatedly sustained the
subsequent claim and latency provisions against coal industry attacks. Eastern’s
challenge should likewise be rejected.

Lisa Lee Mines and Section 725.309 plainly dispose of Eastern’s contention
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that miners’ subsequent claims violate the separation of powers doctrine, which
prohibits Congress from enacting legislation that directs the federal courts to
reopen final judgments. Because a subsequent claim addresses the miner’s
condition at a later point in time with new evidence, it does not reopen the prior
denied claim or otherwise interfere with the prior judicial judgment. Lisa Lee
Mines, in addition, ruled that miners’ subsequent claims do not require explicit
statutory authorization to proceed (because a miner’s physical condition is not
susceptible to a once-in-a-lifetime adjudication) and thus directly rejected
Eastern’s argument to that effect.

With respect to the Toler’s subsequent claim, the fifteen-year presumption
may be applied to prove a change in condition of entitlement as a matter of law,
pursuant to the plain language of the BLBA’s implementing regulations. Thus, the
ALJ properly utilized the presumption in finding a change in condition regarding
an element of entitlement that was not established in the miner’s first claim.

Last, the Department, after notice-and-comment rulemaking, revised 20
C.F.R. 8 718.305, which implements the fifteen-year presumption and provides
standards governing how it is invoked and rebutted. Like its predecessor, the
revised regulation provides that any party attempting to rebut the fifteen-year
presumption on disability-causation grounds must rule out any connection between

pneumoconiosis and disability. The statute is silent on this issue, and the
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regulation fills that gap in a way that faithfully promotes the purpose of Section
921(c)(4). Moreover, the regulatory rule-out standard was implicitly endorsed
when Congress re-enacted the fifteen-year presumption without change in 2010
and is consistent with this Court’s interpretations of that provision and the similar
interim presumption. It is therefore a reasonable interpretation of the Act entitled
to this Court’s deference under Chevron, U.S.A. v. Natural Resources Defense
Council, Inc., 467 U.S. 837 (1984).

Contrary to Eastern’s contentions, the rule-out standard does not alter the
burden of proof required of employers or change the level of medical certainty
required of their doctors. The rule out standard simply identifies the facts
necessary to establish one method of rebuttal.

ARGUMENT
|. Standard of Review

Eastern argues that subsequent claims are impermissible generally because
the BLBA does not provide statutory authorization for them; that where the denial
of the previous claim has been affirmed by an Article 111 Court, subsequent claims
violate the separation of powers doctrine; that claimants cannot rely on the fifteen-
year presumption to establish a change in condition in a subsequent claim; and that
the rule-out rebuttal standard is contrary to law. This Court exercises de novo

review over the ALJ’s and the Board’s legal conclusions. See Westmoreland Coal
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Co. v. Cox, 602 F.3d 276, 282 (4th Cir. 2010). The Director’s interpretation of the
BLBA, as expressed in its implementing regulations, is entitled to deference under
Chevron, as is his interpretation of the BLBA’s implementing regulations in a legal
brief. Elm Grove Coal v. Director, OWCP, 480 F.3d 278, 293 (4th Cir. 2007);
Mullins Coal Co. v. Director, OWCP, 484 U.S. 135, 159 (1988) (citation and
quotation omitted); see also Auer v. Robbins, 519 U.S. 452, 461-62 (1997).

1. Toler’s subsequent claim does not violate principles of finality or the
separation of powers doctrine.

Because this is a subsequent claim, the ALJ had to determine whether
Toler’s condition changed since the denial of his previous claim. The method of
proving such a change is prescribed by regulation. The ALJ was bound to
determine whether the “new evidence” — i.e., evidence post-dating the denial of his
previous claim — established at least one of the conditions of entitlement previously
decided against him. 20 C.F.R. § 725.309(c)(4); Lisa Lee Mines, 86 F.3d at 1363.

The ALJ did just that. He properly applied the law in effect at the time of
his decision, including the fifteen-year presumption. He invoked the presumption
based on the miner’s twenty-seven years of coal mine employment and total
respiratory disability. He then turned to rebuttal, addressing whether the evidence
submitted with the new claim disproved the presumed facts, i.e., the presence of
pneumoconiosis and disability due to coal mine employment. Finding no rebuttal,

the presumed facts were no longer merely presumed, but established. Because
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pneumoconiosis and disability causation were elements of entitlement previously
decided against Toler, the requisite change of condition was also proved.

Eastern offers two arguments why subsequent claims generally, and Toler’s
specifically, are precluded; neither have merit, and we address each in turn.

A. This Court’s en banc decision in Lisa Lee Mines upheld the right of miners
to file subsequent claims. Contrary to Eastern’s suggestion, Lisa Lee Mines
remains good law; and Section 725.309 is valid.

Eastern argues that subsequent claims are prohibited because the BLBA
does not expressly authorize them and the underlying reason for them — the latency
and progressivity of pneumoconiosis — is largely, if not entirely, a myth. Pet. Br.
at 17-21. Recognizing that the en banc Court approved of subsequent claims in
Lisa Lee Mines, Eastern attempts to undermine that decision by suggesting that it
was reached without the benefit of the Department’s rulemaking record in 2000.
That rulemaking, which codified Lisa Lee Mines, amply supports Section 725.309,
as the courts of appeals have uniformly found in upholding the regulation. Lisa
Lee Mines remains good law; Section 725.309 is valid, and Eastern’s contentions
are meritless.

This Court in Lisa Lee Mines considered and rejected Eastern’s argument
that subsequent claims require express statutory authorization. Pet Br. at 21. It

explained that “[t]he health of a human being is not susceptible to once-in-a-

lifetime adjudication. ‘It is almost too obvious for comment that res judicata does
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not apply if the issue is claimant’s physical condition or degree of disability at two
entirely different times, particularly in the case of occupational diseases.”” Lisa
Lee Mines, 86 F.3d at 1362, quoting A. Larson, The Law of Workmen’s
Compensation, 8 79.72(f) (1989). Id. The Court continued in this vein, observing
that “[t]he issue in 1986 was [the miner’s] condition in 1986, and his future
condition was not and could not have been litigated then.” The Court thus broadly
stated that “nothing bars or should bar claimants from filing claims seriatim,” id.,
and then held:

Lisa Lee correctly notes that there is no express statutory

basis for the duplicate claims regulation, and asserts that

it is invalid. The premise of this argument is that, absent

the regulation, miners could not file new claims. But of

course they could; as the excerpt from Larson’s treatise

guoted above makes clear, common-law res judicata has

no applicability where the issue is a person’s health at

two different times.
Lisa Lee Mines, 86 F.3d at 1363 n. 9. Lisa Lee Mines thus makes crystal clear
that miners’ subsequent claims do not offend principles of finality, and express

statutory (or regulatory) authorization is unnecessary for their consideration.

Lisa Lee Mines went on to endorse the Department’s one-element test,

® Eastern categorically rejects these fundamental and widely-accepted premises.
See Pet. Br. at 16 (“Mr. Toler’s earlier claim is precisely the same as his new
claim, asserts the same cause of action, and relies on the same evidence considered
and rejected by this Court.”).
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which requires a threshold determination, based on new evidence, establishing one
of the elements of entitlement previously resolved against the miner. The Court
explained that the one-element test “is easily the most reasonable and workable”
procedure for adjudicating subsequent claims and best comports with principles of
finality. 86 F.3d at 1362-64. The Department thereafter codified Lisa Lee Mines
and the one-element test. 65 Fed. Reg. 79,968 (Dec. 20, 2000); 64 Fed. Reg.
54984 (October 8, 1999).

Eastern has not directly challenged Lisa Lee Mines. Instead, it intimates the
Court may disregard Lisa Lee Mines and Section 725.309 because the
Department’s rulemaking in 2000 demonstrates that most forms of pneumoconiosis
are neither progressive nor latent, thereby calling into the question the underlying
premise for subsequent claims and Section 718.201(c) (stating that
pneumoconiosis can be a latent and progressive disease). Pet. Br. at 17-21. This
Court, however, has, since the rulemaking, reaffirmed the teachings of Lisa Lee
Mines, and acknowledged that pneumoconiosis can be both latent and progressive.
Consolidation Coal Co. v. Williams, 453 F.3d 609, 616-17 (4th Cir. 2006).
Moreover, every court to consider the subsequent claim regulation post-rulemaking
has upheld it. See Cumberland River Coal Co. v. Banks, 690 F.3d 477, 483-485
(6th Cir. 2012) (relying on Section 718.201(c) in upholding subsequent claim

regulation); Energy W. Mining Co. v. Oliver, 555 F.3d 1211, 1223 (10th Cir. 2009)
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(same); Midland Coal Co. v. Director, OWCP, 358 F.3d 486, 489-490 (7th Cir.
2004) (same); National Mining Ass’n v. Dep’t of Labor (NMA), 292 F.3d 849, 863-
864 (D.C. Cir. 2002) (same). And the Supreme Court recently declined to take up
the issue. Buck Creek Coal v. Sexton, 706 F.3d 756, 759 (6th Cir. 2013), reh’g
denied (Mar. 19, 2013), cert. denied 134 S.Ct. 898 (U.S.Jan 13, 2014) (No.
12A1171, 13-93).

Furthermore, to the extent that the coal industry has attempted to directly
challenge the science underlying Section 718.201(c), the courts have roundly
rejected those challenges as well. See NMA, 292 F.3d at 863, 869 (finding
sufficient evidence in the rulemaking record to justify the Secretary's view that
pneumoconiosis can be a latent and progressive disease, but is not always so; citing
opposing medical studies showing pneumoconiosis may be progressive in as many
as either 8% or 24% of cases); Midland Coal, 358 F.3d at 490 (finding no reason to
substitute the court’s scientific judgment for that of the agency and noting that
“Chevron imposes on the mine operators the heavy burden of showing that the
agency was not entitled to use its delegated authority to resolve the scientific
question in this manner”); see also, Helen Mining Co. v. Director, OWCP, 650
F.3d 248, 253 (3d Cir. 2011) (rejecting coal company's argument that NMA
supports “the proposition that pneumoconiosis cannot be properly characterized as

latent and progressive”).

23



In any event, the subsequent claim regulation and Section 781.201(c) are the
product of notice-and-comment rulemaking and therefore entitled to Chevron
deference. Elm Grove Coal Co., 480 F.3d at 288. Eastern has not made the kind
of showing that would be necessary to strike down these provisions under the
Chevron standard.® Midland Coal, 358 F.3d at 490. Nor has Eastern shown that
Lisa Lee Mines is no longer good law. The Court is therefore bound by Lisa Lee
Mines, U.S. v. Cobler, 748 F.3d 570, 577 (4th Cir. 2014); and it should accordingly
defer to the Department’s reasonable subsequent claim regulation, Section
725.309. The Court should (again) reject Eastern’s challenge to the subsequent

claim regulation as without merit.

® In making its case against these regulations, Eastern cites an unidentified Surgeon
General report and a statement from the American College of Occupational and
Environmental Medicine (ACOEM) to demonstrate that pneumoconiosis is not
latent or progressive. Pet. Br. 18. This “evidence,” however, does not withstand
scrutiny. The Department specifically rejected the progressivity findings in a 1985
Surgeon General report as inconsistent with later medical studies, and a 2004
Surgeon General report did not contain those superseded findings. 65 Fed. Reg. at
79,971; RAG Am. Coal Co. v. OWCP, 576 F.3d 418, 426-427 (7th Cir. 2009).
ACOEM's assertion in the Secretary's rulemaking that the medical literature
generally shows that pneumoconiosis does not progress lacked any citation to
medical literature, and it was ultimately proven incorrect. See, e.g., 65 Fed. Reg. at
79,971 (concluding that the rulemaking record contains “abundant evidence
demonstrating that pneumoconiosis is a latent, progressive disease”). Indeed,
NIOSH took the opposite view, concluding that the “scientific evidence [reflects]
that pneumoconiosis is an irreversible, progressive condition that may become
detectable only after cessation of coal mine employment.” 64 Fed. Reg. 54,978-
54,979 (Oct. 8, 1999).
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B. Toler’s subsequent claim does not violate the separation of powers
doctrine.

Eastern argues that because this Court affirmed the denial of Toler’s prior
claim, his subsequent claim is precluded by the constitutional separation of powers
doctrine. Pet. Br. at 13-17. The Court should reject this argument. As
demonstrated above, Toler’s subsequent claim is based on a change in his physical
condition, not on any legislative or executive branch intervention. Moreover,
because a subsequent claim does not reopen a prior denial, but rather adjudicates
the miner’s health at a later time (fifteen years later in Toler’s case), the separation
of powers doctrine is simply not implicated.

Preliminarily, the scope of Eastern’s separation of powers argument is quite
narrow. The argument only applies where a prior claim’s denial was affirmed by
an Article 111 court. See Plaut v. Spendthrift Farms, Inc., 514 U.S. 211, 232 (1995)
(distinguishing and not calling into question precedent “upholding the legislation
that altered rights fixed by final judgments of non-Article Ill courts . . . or
administrative agencies). For example, in Paramino Lumber Co. v. Marshall, 309
U.S. 370 (1940), Congress enacted legislation specifically directing the reopening
of a compensation claim under the Longshore and Harbor Workers’ Compensation
Act, 33 U.S.C. 88 901-50, that had been finally denied by an administrative
agency. 309 U.S. at 375-76. The Supreme Court rejected a constitutional

challenge to this legislation, as it did not infringe on the domain of the judiciary,
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309 U.S. at 378-81, and Plaut reaffirmed the validity of that decision. 514 U.S. at
232. Thus, although Eastern’s separation of powers argument facially applies here,
because the Court affirmed the denial of Toler’s first claim, it has no relevance to
the great majority of subsequent claims.™

In any event, Eastern’s reliance on Plaut is misplaced. In Plaut, Congress
had enacted legislation that effectively “require[d] federal courts to reopen final
judgments in suits dismissed with prejudice.”™* 514 U.S. at 217. The Supreme
Court struck down the legislation as a violation of the constitutional separation of

powers principle. 514 U.S. at 217-30. The Court explained that Article 111 of the

' The courts of appeals decide only a small percentage of all black lung claims
filed. For example, in Fiscal Year 2009 (the most recent year for which published
statistics are available), the Office of Workers’ Compensation Programs issued
initial decisions on 3,109 claims. OWCP Annual Report to Congress FY 2009
(published in 2011) at 66. In contrast, only thirty-eight appeals were filed with the
circuit courts involving black lung claims. Id. at 25. Later editions of the Annual
Report provide the number of published black lung circuit court decisions, but not
the number of appeals filed.

' The Plaut plaintiffs had filed suit in federal district court alleging securities
fraud under section 10(b) of the Securities Exchange Act of 1934 (the 1934 Act),
15 U.S.C. 8 78j(b). 514 U.S. at 213. The suit was dismissed as time-barred as a
result of the Supreme Court’s decision in Lampf, Pleva, Lipkind, Prupis &
Petigrow v. Gilbertson, 501 U.S. 350 (1991). 514 U.S. at 214. In response,
Congress enacted section 27A of the 1934 Act, codified at 15 U.S.C. 8§ 78aa-1, to
clarify the statute of limitations applicable to suits under section 10(b). 514 U.S. at
214-15. Section 27A(b), 15 U.S.C. § 78aa-1(b), specifically made the new statute
of limitations provision applicable to certain suits that had already been finally
dismissed as time-barred (including that of the Plaut plaintiffs) and, as a result,
allowed the Plaut plaintiffs to reinstate their dismissed claims. 514 U.S. at 214-17.
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Constitution established a “judicial department,” with the power to decide cases
and “render dispositive judgments.” 514 U.S. at 218-19 (internal quotation
omitted). “By retroactively commanding the federal courts to reopen final
judgments,” the Supreme Court held, the new legislation abridged this principle.
514 U.S. at 219.

Plaut and the separation of powers principle have no relevance with respect
to miners’ subsequent claims for the same reason that subsequent claims do not
violate res judicata — they are adjudicating the miner’s physical condition and
degree of disability at two entirely different times. Lisa Lee Mines, 86 F.3d at
1362; accord e.g., Buck Creek Coal, 706 F.3d at 759. Necessarily then, miners’
subsequent claims do not reopen the prior denials. Lisa Lee Mines, 86 F.3d at
1361 (“the correctness of [the prior decision’s] legal conclusion” must be accepted
In adjudicating the subsequent claim); LaBelle Processing Co. Swarrow, 72 F.3d
308, 314 (3d Cir. 1995) (subsequent claimant cannot “collaterally attack [] the
prior denial of benefits”); Buck Creek Coal Co., 706 F.3d at 759-60 (subsequent
claim adjudication gives “full credit” to the finality of the prior denied claim). And
in point of fact, benefits awarded on miners’ subsequent claims must be based on
evidence addressing the miners’ condition after the prior denial, 20 C.F.R. 8
725.309(c)(4), and benefits may not predate the prior denial, but rather commence

after the date of the prior denial. 20 C.F.R. § 725.309(c)(6).
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Eastern’s focus on congressional reinstatement of the fifteen-year
presumption as authorizing Toler’s subsequent claim is entirely off-point. Pet. Br.
at 15-17. Toler’s subsequent claim was filed two years before the ACA, and
miners who cannot take advantage of the presumption (e.g., they lack 15 years of
qualifying coal mine employment) may nevertheless pursue subsequent claims. To
be sure, the fifteen-year presumption may be utilized in adjudicating a miner’s
subsequent claim, see infra Argument Il1, but it merely assists the miner in proving
his subsequent claim assertion that he is now totally disabled by pneumoconiosis
(although before he was not). In short, it is the miner’s changed physical
condition, not the fifteen-year presumption or any other any legislative or
execution branch action, that underlies his subsequent claim. Lisa Lee Mines, 86
F.3d at 1363 n. 9 (recognizing that miners could file subsequent claims without
statutory or regulatory authorization); see also id. at 1364 (“no rational system of
law or of medicine could stand on the proposition that [pneumoconiosis] can or
must be measured only once.”). Absent interference by the other branches of
government, the prerogatives of the judicial branch remain untouched, and there
can be no separation of powers violation.

Miners’ subsequent claims, because they derive from the miners’ changed
physical condition, are readily distinguishable from the narrow class of permissible

survivors’ subsequent claims based on the ACA’s reinstatement of automatic
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survivors’ benefits under 30 U.S.C. § 932(1).” See 20 C.F.R. § 725.309(c)(1)
(allowing such survivor refilings). In survivor automatic entitlement cases, the
miner’s condition has not changed — the survivors’ prior claim finally determined
that the miner’s death was not due to pneumoconiosis. Nevertheless, the refiling
offends neither res judicata nor the separation of powers principles because the
congressional reinstatement of automatic entitlement dramatically changed the
elements of entitlement — from medical proof that the miner’s death was due to
pneumoconiosis to proof that his lifetime claim had been awarded. A claim for
automatic entitlement thus represents an entirely new and previously unavailable
cause of action involving proof of new facts. Union Carbide Corp. v. Richards,

721 F.3d 307 (4th Cir. 2013); Consolidation Coal Co. v. Maynes, 739 F.3d 323

1230 U.S.C. § 932(1) provides: “In no case shall the eligible survivors of a miner
who was determined to be eligible to receive benefits under this title at the time of
his or her death be required to file a new claim for benefits, or otherwise revalidate
the claim of such miner.” The ACA’s restoration of automatic entitlement is found
at Pub. L. No. 111-148, § 1556(b), 124 Stat. 119, 260 (2010). Like the fifteen-year
presumption, reinstated section 932(l) applies only to claims filed after January 1,
2005, and pending as of March 23, 2010.

Because of the ACA’s time limits, and because section 932(l) applies only when
the miner’s lifetime claim has been awarded, the great majority of survivor
subsequent claims are precluded. See Union Carbide Corp. v. Richards, 721 F.3d
307, 317 (4th Cir. 2013) (noting the small number of survivor refilings based on
automatic entitlement). For survivors of deceased miners, there can be no change
in the miner’s physical condition between the original and subsequent filing, and
survivor refilings based solely on the miner’s physical condition must be denied.
See 20 C.F.R. § 725.309(c)(4).
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(6th Cir. 2014); Marmon Coal Co. v. Dir., OWCP, 726 F.3d 387 (3d Cir.2013); 78
Fed. Reg. 59109-11 (Sep. 25, 2013). Although these cases are certainly correct,
they are inapposite because, as shown above, miners’ subsequent claims rest on
their changed physical condition, not on a new (and previously unavailable) theory
of relief resulting from congressional action.’® Eastern’s extended attack on the
reasoning of these survivors’ subsequent claim cases is therefore misguided and of
no import.

I11. The ALJ correctly recognized that the fifteen-year presumption can be
used to establish a change in