U.S. Department of Labor
Division of Energy Employees Occupational
Illness Compensation
Washington, DC 20210
November 3, 2020
Dr. Steven Markowitz, Chair
Advisory Board on Toxic Substances and
Worker Health
Queens College, Remsen Hall
65-30 Kissena Boulevard
Flushing, NY 11367
Dear Dr. Markowitz:
I am writing to you regarding concerns that program stakeholders have directed to the Advisory
Board on Toxic Substances and Worker Health about our efforts to evaluate impairments ratings
for appropriate application of the
of Permanent Impairment, Fifth
Edition.

Over the past year, the Division of Energy Employees Occupational Illness Compensation
(DEEOIC) has seen a substantial increase in respiratory impairment ratings from physicians
applying different methodologies to assign whole person impairments. In some instances, these
methods have given rise to questions as to whether the Guides provide sufficient instruction to
permit or prohibit certain methodologies. As with most questions of medical sufficiency, the
DEEOIC has had to rely on the input of qualified physicians to address questions relating to
proper application of the Guides in the claim process.
From the assessment of the information received so far, DEEOIC has received conflicting
medical input on whether certain functional measurements are an acceptable basis for assigning
respiratory impairment. Based on the concerns communicated to the Board, DEEOIC
acknowledges that there are competing interpretations of the Guides when it comes to how to use
patient data in assigning a whole person impairment. The Guides oftentimes communicates
broad discretion to physicians in how to reasonably calculate ratings based on the totality of
available data. In other situations, the Guides are more prescriptive.
The most common example DEEOIC has encountered regarding an interpretive disagreement
relates to the assignment of the VO2max calculation to Table 5-12 (Pg. 107 of the Guides)
derived from a Six-Minute Walk Test (6MWT). From the distance walked during the test,
physicians are assigning a VO2max using a formula described in a BMC Pulmonary Medicine
article from May 26, 20101:
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https://bmcpulmmed.biomedcentral.com/articles/10.1186/1471-2466-10-31

Some rating physicians have been using this calculation in lieu of respiratory data provided in a
Pulmonary Function Test (PFT). In instances where both PFT and VO2max calculations exist,
physicians are relying on the worst of the two scores to assign an impairment. This can lead to a
common situation encountered by DEEOIC where a PFT result equals a Class 1 rating under
Table 5-12, while the VO2max corresponds with a Class 4 rating. While the Guides allows a
physician to use any one of the criteria (including the application of the Vo 2max) in Table 5-12
to place an employee in a Class 1 - 4 impairment, it provides no clear guidance on the
appropriateness of the testing used in support of the calculation of VO 2max itself.
In a different methodology, a physician is applying a conversion
for Exercise Testing and Prescription, 9th edition, Philadelphia, PA: Wolters Kluwer Lippicot
Williams & Wilkens, 2014, page 173. I have attached a copy of the relevant conversion table
(Exhibit 1). This suggests that anyone walking less than approximately 2300 feet in 6 minutes is
potentially ratable as a Class 4 impairment according to Table 5-12 in the Guides (VO2max <15
The counter argument to the application of the 6MWT in assigning VO 2max is that the test itself
is a very poor indicator of respiratory functionality. Any number of non-respiratory factors can
influence the test outcome. A more reliable methodology for arriving at the VO 2max is through
a cardiopulmonary exercise gas-exchange measurement.
DEEOIC has also received input that any physician that does rely on a 6MWT to gauge
impairment should ensure that the conduct of the test meets specific qualitative standards. To
this end, DEEOIC received a reference to an American Thoracic Society publication, ATS
Statement: Guidelines for the Six Minute Walk Test (Attached as Exhibit 2).
After evaluating the matter, DEEOIC has recently determined that the Guides does not provide
clear, prescriptive instruction on the calculation of the VO2max, nor does it prohibit the use of
the 6MWT to assign the VO2max. It also provides no qualitative standards for performing the
test. As the Guides serve as the singular basis for assigning whole person impairment, DEEOIC
currently has no documented reason to conclude that the 6MWT is an inappropriate method for
assigning the VO2max.
Until DEEOIC receives input that warrants a change, DEEOIC will evaluate submitted
impairment ratings based on the technical guidance provided in the Guides. In the absence of
specific prescriptive or prohibited practices within the text of the Guides, DEEOIC will defer to
the judgment of a qualified rating physician in the application of particular measures to assign
whole person impairment. However, as is the case for all adjudications, the totality of all the
evidence submitted is considered by a claims examiner. Accordingly, this does not preclude
DEEOIC from seeking clarification from a physician on the proper calculation of combined
ratings or clarifying how reported effects of an accepted illness on activity of daily living
correspond to a particular rating percentage.
DEEOIC is systematically reviewing several pending cases where this problem has arisen. My
hope is that we can quickly address many impairment claims that this issue delayed.

Concurrently
input on this topic. Specifically, I am asking that the
consider and respond to the following questions:
1. What are the permissible testing methodologies that a physician may use in assigning a
VO2max for application in Table 5-12 of the Guides?
2. If the 6MWT is a valid methodology for assigning a VO2max for application in Table 5-12,
should the evidence document that the test conforms with any particular medical standard in
validating the test outcome, and what are acceptable methods for calculating the VO2max from a
validated 6MWT result?

I look forward to working with the Board to obtain clarification on this very challenging issue.
Sincerely,

Rachel D. Pond
Director,
Division of Energy Employees
Occupational Illness Compensation
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