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INTRODUCTION

The Energy Employees Occupational Illness Compensation Program Act (EEOICPA or Act) was
enacted in October 2000. Part B of the EEOICPA, effective on July 31, 2001, compensates
current or former employees (or their survivors) of the Department of Energy (DOE), its
predecessor agencies, and certain of its vendors, contractors, and subcontractors, who were
diagnosed with a radiogenic cancer, chronic beryllium disease (CBD), beryllium sensitivity, or
chronic silicosis, as a result of exposure to radiation, beryllium, or silica while employed at
covered facilities. The EEOICPA also provides compensation to individuals (or.their eligible
survivors) awarded benefits by the Department of Justice (DOJ) under Section'S of the Radiation
Exposure Compensation Act (RECA). Part E of the EEOICPA (enacted October 28; 2004)
compensates DOE contractor and subcontractor employees, eligible survivors.of such
employees, and uranium miners, millers, and ore transporters as defined:by RECA Section 5, for
any occupational illnesses that are causally linked to toxic exposurés in the DOE ormining work
environment.

The following Procedure Manual (PM) is designed to provide an overview of the Division of
Energy Employees Occupational Illness Compensation{DEEOIC) program and guidance
regarding the general policies and procedures used by DEEOIC claimsistaff in the processing
and adjudication of claims. The PM is supplementedby EEOICPABulletins and Circulars and
is updated periodically.
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CHAPTER 1 - DEFINITIONS

1. Purpose and Scope. The purpose of this chapter is to define the most commonly used
terms in the administration of the EEOICPA. The chapter also identifies the abbreviations and
acronyms for those terms (Exhibit 1-1) and provides a listing of the forms used in the program
(Exhibit 1-2).

2. Definitions. This section defines the principal terms used in the Federal EEQICPA PM.

a. Act or EEOICPA means the Energy Employees Occupational lllness
Compensation Program Act of 2000, as amended, 42 U.S.C«§ 7384 et seq.

b. Atomic Weapon means any device utilizing atomic energy, exclusive of the
means for transporting or propelling the device (whére such'means is.a separable
and divisible part of the device), the principal purpese of which is for use as, or
for development of, a weapon, a weapon protetype, or.a weapon test device.

c. Atomic Weapons Employee (AWE) means:

(1) An individual employed byantAWE during a period when the employer
was processing or producing, for the use by the United States, material
that emitted radiation and wasused in the production of an atomic
weapon, excludinguranium mining and milling; or

(2) An individual employed:

(a) At a facility. that the National Institute for Occupational Safety and
Health (NIOSH), in its report dated February 2002 and titled
“Report on.Residual Radioactive and Beryllium Contamination at
AWE Fagcilities and Beryllium Vendor Facilities,” or any update,
indicated had a potential for significant residual contamination
outside of the period described in subparagraph (1) of this
definition;

(b) By an AWE or subsequent owner or operator of a facility
referenced in subparagraph (a) of this definition; and

(c) During a period reported by NIOSH, in its report dated February
2002 and titled “Report on Residual Radioactive and Beryllium
Contamination at AWE Facilities and Beryllium Vendor
Facilities,” or any update to that report, to have a potential for
significant residual radioactive contamination. This will be
identified on the DOE facility database as the “residual
contamination” period.

(d) AWE means any entity, other than the United States, that:
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(1) Processed or produced, for use by the United States,
material that emitted radiation and was used in the
production of an atomic weapon, excluding uranium
mining and milling; and

(11) The Secretary of Energy has designated as an AWE for
purposes of the Act.

AWE Facility means a facility, owned by an AWE, that is, or wasased to.process
or produce, for use by the United States, material that emitted radiation and was
used in the production of an atomic weapon, excluding uranitm minifig or
milling.

Attorney General means the Attorney General of the United States or.the United
States DOJ.

Average Annual Wage (AAW) means fourtimes the averagequarterly wages of a
covered Part E employee for the 12 quarters preceéding the quarter during which
the employee first experienced wage-loss dueto exposure to a toxic substance at a
DOE facility or RECA section 5 facility, excluding any quarters during which the
employee was unemployed.

Being “retired” is not equivalent to being “unemployed”; therefore, quarters
during which an employee had no wagesbecause of retirement will be included in
the AAW calculation.

Benefit or Compensation means the money the United States Department of
Labor (DOL) pays toror on behalf of either a covered employee under Part B, or a
covered DOE contractor employee under Part E, from the Energy Employees
Occupatienal Tllness Compensation Fund. These terms may also include any
other amount paid out of the Fund for medical benefits including but not limited
to medical treatment, monitoring, examinations, services, appliances and supplies.

Beryllium Sensitization or Sensitivity means that the individual is sensitized to
beryllium as demonstrated by any of the following:

(1) An abnormal beryllium lymphocyte proliferation test (BeLPT) or an
abnormal lymphocyte transformation test (BeLTT) on either blood or lung
lavage cells as interpreted by a medical doctor, for Part B and Part E
claims;

(2) A positive physician panel determination as specified in section 7385s-
4(b), for Part E claims only; or

3) A determination that it is at least as likely as not that exposure to
beryllium at a DOE facility or a RECA section 5 facility was a significant
factor in aggravating, contributing to, or causing the beryllium
sensitization or sensitivity; and it is at least as likely as not that the
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exposure to beryllium was related to employment at a DOE facility or a
RECA section 5 facility as specified in sections 7385s-4(c) and 7385s-
5(a), for Part E claims only.

Beryllium Vendor means any of the corporations and named predecessor
corporations designated as beryllium vendors in section 73841(6)(A)-(I) of the
EEOICPA, or their corporate successors; and also, those facilities designated as
beryllium vendors in the list published in the Federal Register by thedDOE.

Bioassay means the determination of the kind, quantity, concentration, or the
location of radioactive material in the human body, whetherby direct
measurement or by analysis and the evaluation of radioactive material excreted,
eliminated, or removed from the body.

Central Mail Room (CMR) is a centralized mail processing facility operated by
contractor staff who are responsible for scanning and creating an electronic image
of incoming hardcopy documentation. Onee the CMR staff has imaged a paper
document, he or she classifies the document based on a list of pre-chosen “index”
categories. The CMR staff person then upleads the document into the OWCP
Imaging System (OIS) and assignsritto the associated case file record.

Chronic silicosis means a non-malignant lung disease as demonstrated by any of
the following:

(1) The initial o¢cupational exposure to silica dust preceded the onset of
silicosis by atleast10 years and a written diagnosis of silicosis is made by
a medical doctorand is accompanied by:

(a) AChest radiograph, interpreted by an individual certified by the
NIOSH as a B reader, classifying the existence of pneumoconiosis
of category 1/0 or higher;

(b) Results from a computer assisted tomography or other imaging
technique that are consistent with silicosis; or

(c) Lung biopsy findings consistent with silicosis.
This evidence holds true for Part B and Part E claims;

(2) A positive physician panel determination as specified in section 7385s-
4(b), for Part E claims only; or

3) A determination that it is at least as likely as not that exposure to silica at a
DOE facility or a RECA section 5 facility was a significant factor in
aggravating, contributing to, or causing the chronic silicosis; and it is at
least as likely as not that the exposure to silica was related to employment
at a DOE facility or a RECA section 5 facility as specified in sections
7385s-4(c) and 7385s-5(a), for Part E claims only.
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Claim means a written assertion to the OWCP of an individual’s entitlement to
benefits under the EEOICPA, submitted in a manner authorized by the Act.

Claimant means an individual claiming compensation under the Act.

Compensation Fund or Fund means the fund established on the books of the
Department of the Treasury for payment of benefits and compensation under
EEOICPA.

Consequential Injury is any injury, illness, or impairment by a.covered employee
as a result of an occupational illness or sustained by a covered DOE contractor
employee as a result of a covered illness.

Contemporaneous Record means any document created at or around the time of
the event that is recorded in the document.

A Contract Medical Consultant (CMC) is a‘contracted physician who conducts a
review of case records to render opinions on medical questions.

Coordination of Benefits with State'Workers’ Compensation (SWC) is to be
determined when a claimant has received benefitsfrom a SWC program for the
same covered illness (es) to which he‘or she is to be awarded compensation under
Part E, resulting in a possible reduction in the Part E award.

Covered Child means, under/Part E, a biological child, a stepchild who lived in a
recognized parent-child relationship, or a legally adopted child of a covered DOE
contractor employee, who at the time of the employee’s death:

(1) Had not attained the age of 18 years;

(2) Had not attained the age of 23 years and was a full-time student who had
been continuously enrolled as a full-time student in one or more
educational institutions since attaining the age of 18 years; or

(3) Had been incapable of self-support at any age.
This term should only be used in reference to claims under Part E.

Covered DOE Contractor Employee means, under Part E, a DOE contractor or
subcontractor employee, or a RECA section 5 uranium worker who has been
determined by OWCP to have contracted a covered illness through exposure to a
toxic substance at a DOE facility or a RECA section 5 facility, as appropriate.
This term should only be used in reference to claims under Part E.

Covered Employee means, under Part B, a covered beryllium employee, a
covered employee with cancer, a covered employee with chronic silicosis, or a
covered uranium employee. This term should only be used in reference to claims
under Part B.
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Covered Illness means, under Part E, an illness or death resulting from exposure
to a toxic substance from employment at a DOE facility or a RECA section 5
facility. This term should only be used in reference to claims under Part E.

Covered Uranium Employee means, under Part B, an individual who has been
determined by the DOJ to be entitled to an award under section 5 of RECA,
whether or not the individual was the employee or the deceased employee’s
survivor.

Department means the United States Department of Labor (DOL).

Department of Energy (DOE) includes the predecessor agencies of the DOE, such
as the Atomic Energy Commission (AEC) and the Manhattan Engineer District.

DOE Contractor Employee means any of the following:

(1) An individual who is or was in residence at a DOE facility as a researcher
for one or more periods aggregating at least 24 months; or

(2) An individual who is or was'employed.at a DOE facility by:

(a) An entity that contracteéd with the DOE to provide management
and operation, management and integration, or environmental
remediation at the facility;or

(b) A, contractor or subcontractor that provided services, including
construction and maintenance, at the facility.

DOE Facility means any building, structure, or premise, including the grounds
upon.which such building, structure, or premise is located:

(1) In‘which operations are, or have been, conducted by, or on behalf of, the
DOE (except for buildings, structures, premises, grounds, or operations
covered by Executive Order 12344, dated February 1, 1982, pertaining to
the’Naval Nuclear Propulsion Program); and

(2) With regard to which the DOE has or had:
(a) A proprietary interest; or

(b) Entered into a contract with an entity to provide management and
operation, management and integration, environmental remediation
services, construction, or maintenance services.

Disability means that OWCP has determined entitlement to payment of Part B
benefits for the covered occupational illness of CBD, cancer, or chronic silicosis.
This term should only be used in reference to a claimant entitled to benefits under
Part B.
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Dose Reconstruction (DR) is used to estimate the radiation doses to which
individual workers or groups of workers have been exposed, particularly when
radiation monitoring is unavailable, incomplete, or of poor quality. These
methods are applied to translate exposure to radiation into quantified radiation
doses at the specific organs or tissues relevant to the types of cancer occurring
among the workers.

Durable Medical Equipment (DME) means the appliances that a qualified
physician prescribes or recommends for a covered occupational illness or.a
covered illness which OWCP considers necessary to treat the illness. Examples
of DME:s include walkers, wheelchairs, or hospital beds.

Equivalent Dose means the absorbed dose in a tissue or-organ multipliedby a
radiation weighting factor to account for differences'in the effectiveness of the
radiation in inducing cancer.

External Dose means the portion of the equivalent dose that is received from
radiation sources outside of the body.

Final Decision (FD). After reviewingall evidence of record and the
Recommended Decision (RD), the FAB issues'a FD, which is an independent
written decision addressing the appropriateness of the RD outcome, making
findings of fact and conclusions of law that/legally support the decision.

The Freedom of Information/Act (FOIA) means the law that generally provides
for public access,to documents maintained by the government. It requires the
government to‘release those documents upon request, unless the request or
documents fall within one of nine exceptions listed in the law.

The EOIA also requiresithe publication of indexes of specified agency documents
and records; provides time limitations for responding to requests; establishes a
system of penalties for non-compliance with the time limitations; requires
identification of persons responsible for granting or denying requests; provides for
court review of denials, including classified materials; and provides for the
levying of charges for searching and copying requested materials.

Gaseous Diffusion means a uranium enrichment process based on the difference
in rates at which uranium isotopes in the form of gaseous uranium hexafluoride
diffuse through a porous barrier.

Impairment means a loss, loss of use, or derangement of any body part, organ
system or organ functionality as it affects the whole body, as a result of the
covered illness. An impairment rating is performed once the employee has
reached Maximum Medical Improvement (MMI) or is terminal This term should
only be used in reference to claims under Part E.

7 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 1 — Definitions

11.

nn.

00.

pp-

qq.

IT.

Version 7.0

Incapable of Self-Support means the inability to obtain or retain employment or
engage in self-employment that provides a sustained living wage as a
consequence of a physical or mental condition, illness or disease.

Internal Dose means the portion of the equivalent dose that is received from
radioactive materials taken into the body.

Mail and File (M&F) Staff are responsible for opening, sorting, and scanning
incoming mail, and assigning the digital image of mail to the proper casein OIS.

Maximum Medical Improvement (MMI) is when the covered 1llnesss stabilized
and is unlikely to improve with or without additional medical treatment.

Occupational Illness means, under Part B, a covered beryllium. illness; cancer
sustained in the performance of duty, specified cancer, chronic silicosis, or an
illness for which DOJ has awarded compensation under section 5 of RECA. This

term should only be used in reference to anfindividual(s).entitled to benefits under
Part B.

Offset is a reduction of the claimant’s'benefits.underthe Act. This is required if
any person receives funds pursuant to a final judgment or settlement for the same
accepted exposure that led to the accepted covered illness. Benefits that are
excluded from an offset inelude:

(1) Workers’ compensation benefits;
(2) Insurance policies;and

3) A claim for loss of consortium filed by an individual other than the
covered Part B ot Part E employee.

OWCP Medical Fee Schedule is a schedule of maximum allowable fees as
determined by OWCP for the payment of medical and other health services
furnished by physicians, hospitals, and other providers for an accepted
occupational illness(es) and an accepted covered illness(es). The payment of fee
for such service shall not exceed the maximum allowable charge with the
exception of the following:

(1) Does not apply to charges for services provided in nursing homes; this
does not include those charges for treatment furnished by a physician or
other medical professionals in a nursing home; or

(2) Does not apply to charges for appliances, supplies, services, or treatment

furnished by medical facilities of the U.S. Public Health Service or the
Departments of the Army, Navy, Air Force, and Veterans Affairs.
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Physician means surgeons, podiatrists, dentists, clinical psychologists,
optometrists, chiropractors, and osteopathic practitioners within the scope of their
practice as defined by state law.

The term "physician" includes chiropractors only to the extent that their
reimbursable services are limited to treatment consisting of manual manipulation
of the spine to correct a subluxation as demonstrated by x-ray to exist.

The Privacy Act means the statute governing a citizen’s right to cenfidentiality of
personal information, including financial and medical history, if records filed in a
system of records under the individual’s own name. This law sets forth the
government’s responsibility to properly maintain and restrict access to these
records.

Probability of Causation (PoC) means the probability or likelihood that a cancer
was caused by radiation exposure incurred by<a covered employee in the
performance of duty. In statistical terms, itis the cancerriskaattributable to
radiation exposure divided by the sum of the baseline cancer risk (the risk to the
general population) plus the cancer risk attributable to the radiation exposure.
Other terms for this concept include "assigned .share” and "attributable risk
percent."

Point of Contact (POC) means the individual or individuals serving within an
agency or department who act as coordinator for the activity.

Radiation means,ionizing radiation in the form of alpha particles, beta particles,
neutrons, gamma rays, X-rays, or accelerated ions or subatomic particles from
acceleratorimachines:

Radiation Exposure Compensation Act (RECA) of 1990, as amended, 42 U.S.C. §
2210, is a federal statute implemented by DOJ that provides monetary
compensation to individuals who contracted certain cancers and a number of other
specified diseases as a result of defined on-site/downwind exposure to radiation
released during above-ground nuclear weapons tests or as a result of their
exposure to radiation during employment as uranium miners, millers, or ore
transporters.

(1) Section 4 of RECA provides benefits for individuals with cancer who
were either proximate to atomic tests at the Nevada Test Site
(downwinder) or participated at the site of an atmospheric atomic weapon
test (onsite participant).

(2) Section 5 of RECA provides benefits for individuals who have contracted
a covered illness through exposure to a toxic substance during covered
employment at a section 5 facility as a uranium miner, uranium mill
worker, or as a uranium ore transporter.
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Recommended Decision (RD). A RD is a written decision made by the CE
regarding the eligibility of a claimant to receive compensation benefits available
under the EEOICPA. As a recommendation, it does not represent the final
program determination on claim compensability. It is a preliminary determination
made by the CE that is subject to challenge by any claimant party to the decision.

Referee Opinion is an impartial physician review in cases where the weight of
medical evidence is equal between the opinion of the treating doctor and that of a
CMC or Second Opinion physician.

A Second Opinion (SECOP) Examination is a medical referral arranged by the
DEEOIC which requires an employee to undergo a physical examination. The
results of that examination, along with the physician’s review of pertinent medical
documentation, facilitate the production of a narrative medical.report.describing
the physician’s independent medical opinion.

Special Exposure Cohort (SEC) means the€lasses of employées designated by the
EEOICPA, or by the Secretary of Health'and Human Services (HHS), who when
diagnosed with a specified cancer receive aprésumption of causation that
employment at a covered facility ecaused the specified cancer, without the need of
a radiation dose reconstruction,

Specified Cancers. The following are specified cancers in accordance with 20
CFR § 30.5(gg):

(1) Leukemia. [Chronic lymphocytic leukemia (CLL) is excluded]. The
onset is to have oceurred at least two years after initial exposure at any
covered facility during a covered time period.

(2) Primary or Secondary Lung Cancer. [In situ lung cancer that is discovered
during or after a post-mortem exam is excluded.] The trachea and bronchi
are included as part of the lungs. Sarcoma of the lung is a lung cancer.
The pleura and lung are separate organs, so cancer of the pleura, such as
mesothelioma, is not a specified cancer.

3) Primary or Secondary Bone Cancer. This includes myelodysplastic
syndrome, myelofibrosis with myeloid metaplasia, essential
thrombocytosis or essential thrombocythemia, and primary polycythemia
vera [also called polycythemia rubra vera, P. vera, primary polycythemia,
proliferative polycythemia, spent-phase polycythemia, or primary
erythremia]. A diagnosis of polycythemia vera (and the listed a/k/a
nomenclature) is sufficient by itself to be classified as a malignancy of the
bone marrow. Leukocytosis and thrombocytosis are supplemental
descriptors of polycythemia vera. The bone type of solitary plasmacytoma
(a/k/a solitary myeloma) is a form of cancer consistent with bone cancer.
The soft tissue type of solitary plasmacytoma is not a type of bone cancer
or the specified cancer of multiple myeloma. (Note: Cancer of the hard
palate is not bone cancer.)
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Primary or Secondary Renal Cancers.

Other Diseases. For the following diseases, onset must have been at least
five years after initial exposure at any covered facility during a covered
time period:

(a)

(b)

(c)

Multiple myeloma (a malignant tumor formed by the cell§ of the
bone marrow);

Lymphomas (other than Hodgkin’s disease). Waldenstrom’s
macroglobulinemia is considered to be a type‘of non-Hodgkin's
lymphoma, when diagnosed by lymph node biopsy; can be called
lymphoplasmacytoid lymphoma. (Note:lymphoma Waldenstrom
is used as a pseudonym for many other disorders not included as a
specified cancer. The acceptance©f this condition as a specified
cancer is to be based on the ICD code presented in the medical
evidence or upon diagnosticclarification from@ physician).

Primary cancer of the:

(i)
(ii)
(iif)
(1v)
(§%)

(vi)
(vii)

(viii)

(ix)
(%)

(x1)
(xii)

Thyroid;

Male.or female breast;

Esophagus;

Stomach;

Pharynx — The pharynx has 3 parts - nasopharynx,
oropharynx, and hypopharynx. (The oropharynx includes
the soft palate, the base of the tongue, and the tonsils);
Small intestine;

Pancreas;

Bile ducts (includes Ampulla of Vater, a/k/a
hepatopancreatic ampulla);

Gallbladder;

Salivary gland;

Urinary bladder;

Brain (malignancies only). The brain is the part of the

central nervous system (CNS) contained within the skull,
i.e., the intracranial part of the CNS consisting of the
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(d)

cerebrum, cerebellum, brain stem, and diencephalon. (The
intracranial endocrine glands and other parts of the CNS,
benign and borderline tumors of the brain, and borderline
astrocytoma are excluded);

(x1i1) Colon (including the rectum);
(xiv) Ovary;
(xv)  Liver (except if cirrhosis or hepatitis B is'indicated);

Carcinoid Tumors. These tumors are considered primary eancers of the
organs in which they are located. If the organ is-one on the specified
cancer list, the carcinoid tumor may be considered as aspecified cancer.
A Carcinoid tumor of the organs listed above may be considered as a
specified cancer.

Carcinoid syndrome and monoclonal gammopathies of undetermined
significance are not currently recognizéd as malignant conditions.
Consequently, these conditionsishould not be‘considered as cancers.

The specified diseases designated in this section mean the physiological
condition or conditions that are recognized by the National Cancer
Institute (NCI)ainder those names ‘or nomenclature, or under any
previously aceepted or commonly used names or nomenclature. The
DEEOIC. will'consult with NCI only on issues pertaining to the name or
nomen¢lature of'a disease diagnosed at an anatomic location for the
purpose of détermining whether it constitutes a cancer.

Site Exposure Matrices{ SEM) is a relational database which acts as a repository
ofinformation related to toxic substances potentially present at covered DOE sites
and has information regarding site investigations and occupational exposure to
hazardous agents to assist in determining the existence of causal links between
coverediemployment, exposure to toxic substances during such covered
employment, and the resultant illnesses arising out of such exposure.

Spouse of a covered employee or covered DOE contractor employee means a wife
ot husband of that employee who was married to that individual for at least one
year immediately before the death of that individual.

Survivor means:

(1)

)

For claims under Part B, a surviving spouse, child, parent, grandchild and
grandparent of a deceased covered employee; or

For claims under Part E, a surviving spouse and covered child of a
deceased covered DOE contractor employee.
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Time of injury means:

(1) In regard to a claim arising out of exposure to beryllium or silica, the last
date on which a covered Part B employee was exposed to such substance
in the performance of duty as specified in sections 7384n(a) or 7384r(c);
or

(2) In regard to a claim arising out of exposure to radiation underPart B, the
last date on which a covered Part B employee was exposedito radiation in
the performance of duty as specified in section 7384n(b); or

In the case of a member of the SEC under Part B, the last date on which
the member of the SEC was employed at the DOE facility or the AWE
facility at which the member was exposed te'radiation; or

3) In regard to a claim arising out of expesure to'a toxic substance under Part
E, the last date on which a covered Part E employee was employed at the
DOE facility or RECA section 5facility,as appropriate, at which the
exposure took place.

Toxic substance means any material that has the potential to cause illness or death
because of its radioactive, chemical,or biological nature.

Uncertainty Distribution is a statistical.terim meaning a range of discrete or
continuous values arrayed around a central estimate, where each value is assigned
a probability of being correct.

Wage-Lossds basedn the number of calendar years that the covered DOE
contractor employee was unable to work or sustained a reduction in wages as a
result.of the covered illness. Wage-loss compensation is payable for the years of
lost wages occurringrior to the covered DOE contractor employee’s normal
Social Security retirement age, as determined by his or her date of birth. This
term should only be used in reference to claims under Part E.

Workday means a single work shift, whether or not it occurred on more than one
calendar day.

Worst-Case Assumption is a term used to describe a type of assumption used in
certain instances for certain dose reconstructions. It assigns the highest
reasonably possible value to a radiation dose of a covered employee based on
reliable science, documented experience, and relevant data.
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CHAPTER 2 — THE EEOICPA

1. Purpose and Scope. This chapter provides an overview of the EEOICPA program and
the structure of the DEEOIC. It also addresses the relationships between DEEOIC and OWCP,
the various components of the DEEOIC, and training for DEEOIC employees.

2. The EEOICPA. The EEOICPA, as amended, 42 U.S.C. § 7384 et seq., was enacted as
Title XXX VI of the Floyd D. Spence National Defense Authorization Act for FiscaldYear 2001,
Public Law 106-398. The Act originally had two parts, Part B and Part D. On Oectober 28, 2004,
the President signed into law an amendment that repealed Part D of the EEOICPA and created a
new program called Part E.

a. Part B. The purpose of Part B is to provide a lump-sumpayment of $150,000 and
medical benefits as compensation to covered employees suffering from
occupational illnesses incurred as a result of their exposure to radiation,
beryllium, or silica while in the performance of duty for the DOE and certain of
its vendors, contractors, and subcontractors:

The legislation also provides for the payment.of compensation to certain survivors
of these covered employees, as well'asifor payment of a smaller lump-sum of
$50,000 to individuals or their survivors who were determined to be eligible for
compensation under Section 5 of RECA. Compensation for individuals with
beryllium sensitivity is limited to medical monitoring and medical benefits.

b. Part E. The purpose‘of Part E is to provide variable amounts of compensation to
DOE contractor employees or to their survivor(s) where it is at least as likely as
not that exposure to a toxie substance while employed at a covered facility was a
significant factor indggravating, contributing to or causing the employee’s illness
or death. Variablé amounts of compensation up to an aggregate total of $250,000
(for thecemployee and any survivors) are determined based on causation, wage-
loss, and impairment:

3. Organization.<OWCP has five divisions, of which DEEOIC is one. The others are the
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation (DFELHWC);
the Division of Coal Mine Workers' Compensation (DCMWC); the Division of Administrative
Operations (DAO); and the Division of Financial Administration (DFA). The DEEOIC consists
of the following:

a. National Office (NO). DEEOIC Executive Leadership operate out of the NO.
The Director of DEEOIC has final authority to manage and administer the
program. The Director sets the priorities and oversees implementation and
successful completion of program goals and objectives. Moreover, the Director
works with the Office of the Secretary, Office of Workers” Compensation
Programs leadership, members of Congress, other senior government officials and
stakeholders to assure that the mission and operations of the program are
understood, efficient and effective.
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The Deputy Director, in concert with the Director, is responsible for operational
oversight of the program, including operational items such as budget,
performance management, outreach, staff training, information technology and
staffing. The Deputy Director also supervises the National Office Branch Chiefs
over the following: Branch of Policy (Policy), Performance Management Branch
(PMB), Branch of Medical Benefits (BMB), and the Branch of Outreach &
Technical Assistance (BOTA)

(D

)

Branch of Policy. Personnel in the Policy Branch consist of the Pelicy,
Regulations and Procedures Unit (PRPU) and the Medical, Health &
Science Unit (MHSU).

(a)

(b)

The PRPU is responsible for working with.the Office of the
Director and the Office of the Solicitor of Labor (SOL) in the
research, determination and writing of all program policies,
regulations, and procedures. It'conducts research, writes draft
documents, provides consultative advice to DEEOIC staff, and
supports the DEEOIC Director indrafting and processing
Director’s Orders.

Additionally, there are several contracted services which are
overseen by Contracting Officer Representatives within the Policy
Branch for.EMCs, Contract Certified Industrial Hygienists
(CCIHs) and the SEMyallof which align to the responsibility of
policy staff to‘provide (or assist in the provision) of consulting
services to DEEOIC staff.

The MHSU conducts and oversees scientific and nursing-related
consultative services for DEEOIC staff. This can include
industrial hygiene, health physics, toxicological and nursing-
related advice, and consulting services. Additionally, these staff
provide specific medical and scientific research, reporting and
advice in the development of policies, regulations and procedures
that involve scientific and/or medical issues.

Performance Management Branch (PMB). Staff and contractors within
the PMB perform a variety of performance and program improvement
activities, including quantitative and qualitative quality assurance, data
and reporting analysis, Information Technology (IT) solutions, and
conducting and creating special reports for the benefit of the Director.
Within the PMB is the:

(a)

(b)

DEEOIC Senior Advisor is responsible for providing overall
advice, assistance, and special projects on a variety of
administrative and program analytic projects.

Data Reporting & Analytics Unit. Responsible for the overall
integrity of DEEOIC’s data reporting and analytics.
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3)

4

(c)

(d)

Business Process Owner Unit. Responsible for addressing
program IT needs between various program staff and the Office of
the Chief Information Officer (OCIO), and the management and
updating of all program technical manuals.

Performance Auditing Unit. Performs assessments, audits and
analysis of claims examination and bill processing functions, and
includes the:

(1

)

Quality Assurance Unit. Responsible for performing
assessments of decisional activities by all CEsyMedical
Benefits Examiners (MBEs) and FAB Hearing
Representatives (HRs) by condueting ongoing quality and
accuracy reviews of all adjudicatory activities, providing
feedback, and producing quarterly reports related to trends,
strengths, and opportunities forimprovements at various
programmatic levels:

Program Integrity Unit« Provides,analysis, investigations,
audit, and reporting regardingpayments to claimants or
providers, 1dentifying potential billing inaccuracies or
discrepanciesyand referral of criminal fraud investigative
actions to SOL or the Office of the Inspector General
(01G).

Branch of MedicalBenefits (BMB). Personnel in this branch are
responsible for medical bill processing, adjudication of certain medical
benefits thattequire pre-approval (like home health care related activities)
for claimants who have accepted conditions, and program integrity.

(a)

(b)

The Medical Bill Processing Unit (MBPU) oversees the medical
bill processing systems, transactions, and coding necessary to
assure prompt and accurate payment for approved medical benefits
and works with OWCP and the Central Bill Processing contractor
to develop and implement appropriate bill payment codes,
procedures and resolutions to issues that arise.

The Medical Benefits Adjudication Unit (MBAU) provides
medical benefits adjudication and decisions regarding requests for
medical care or equipment that requires preauthorization.

Branch of Outreach and Technical Assistance (BOTA). Personnel in this
Branch provide support in the development and implementation of staff
training, as well as outreach and stakeholder engagement activities. This
includes identifying and developing mechanisms and tools to collect,
analyze and report on stakeholder feedback and make recommendations
for program or process improvement.
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Additionally, BOTA oversees the collection and dissemination of FOIA
related requests, responds to correspondence sent to the Office of the
Director from claimants, Congress, or other stakeholders, and annually
responds to the Ombudsman’s Report to Congress.

District Offices (DOs). DEEOIC has four DOs, which are located in Cleveland,
Ohio; Denver, Colorado; Jacksonville, Florida; and Seattle, Washington: Exhibit
2-1 contains a list of addresses, telephone numbers, and fax numbersdor the DOs.
Each DO is managed by a District Director (DD). The DD reportsito the National
Administrator of Field Operations (NAFO), who, along with thé Deputy
Administrator of Field Operations (DAFO), oversee field opérations.

Employee and survivor claims filed with the DEEOIC are.assigned to CEs on a
rotational basis to maintain an equal distribution of work, relative to the
experience level of the CE. Within each DO there are a variety of roles:

(1) Claims Functions. Supervisory Claims Examiners (SCEs) manage units of
Claims Examiners (CEs). Staff.in these units adjudicate claims, authorize
compensation, and respond to inquiries from interested parties. Claims
Assistants (CAs) perform administrative duti€s to support the claims
adjudication process, and Claims Examinet Specialists (CES) provide
mentoring, training, and caseseviews for CEs, and assist in DEEOIC
outreach and training programs.

(2) Fiscal Operations. The primary responsibility of Fiscal Officers (FOs) is
to ensure.the ntegrity of the compensation payment process. The FO is
also responsible for monitoring financial management records and serves
as the DO point of contact for medical billing issues.

3) Medical Referrals. DEEOIC uses the services of a contractor to assist in
obtaining medical opinions on a range of issues including causation,
impairment, wage-loss, and SECOP medical examinations. CAs are
responsible for coordinating case referrals with the contractor.

(4) Mail & Files. The CMR is the central location for incoming mail. The
contract staff is responsible for opening mail, prepping the mail for
scanning, scanning the mail, and assigning the digital image of the mail to
the proper case in OIS.

Final Adjudication Branch (FAB). The FAB Chief reports directly to the
Director. HRs in this Branch are responsible for issuing all FDs under the
EEOICPA, except for decisions on overpayments. The FAB also processes all
objections by holding oral hearings or reviewing the written record. FAB

representatives issue FDs that affirm, remand, or reverse RDs issued by the
DEEOIC DOs or MBAU .

A FAB Office is located in Washington, D.C., and a FAB unit is co-located with,
but independent from, each of the four DOs. While co-located, operationally,
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FAB is to maintain a separation between its functions and those of the DO or
MBAU. This promotes the independence of FAB in its role in evaluating the
appropriateness of RDs issued by the DO or MBAU. Once FAB takes possession
of a claim to address a claimed benefit recommended for acceptance or denial, it
must refrain from any interaction with the DO or MBAU on the topic pending
finalization. The HR assigned to the claim is responsible for any development
action deemed necessary regarding a claim pending FAB’s examination/of the file
and may not seek DO or MBAU assistance with such efforts. The DO or MBAU
may continue to adjudicate concurrently any pending claim compenents that are
not before FAB for consideration.

The FAB Chief oversees the operations of the FAB. The manager‘of each EAB
office reports to the FAB Chief. (Exhibit 2-1 contains.adist of addresses;
telephone numbers, and fax numbers for the FAB units.)

(1) The FAB Chief and Assistant Branch_ Chiefs:

(a) Coordinate the administration of the FAB." Oversee policy
implementation, manage adjudication timeliness, and ensure
general compliance:with FAB procedures.

(b) Redistribute case filesaat their discretion to ensure balanced
caseloads among the five FAB units.

(2) FAB Unit Offices:

(a) Review RDs, conduct hearings, reviews of the written record, and
issueFDs or Remand Orders on reviewed cases.

(b) Process réquests for reconsideration of FDs.

4. Training. DEEOIC develops training material for staff that is available for reference.
Such training material provides information to DEEOIC staff to ensure that DEEOIC adjudicates
claims in compliance with established legal and regulatory requirements. DEEOIC training
includes topics relating tordifferent aspects of the program and may be communicated to staff in
different formats, including in-person or online learning modules.

S. Resources: DEEOIC district and FAB offices have full access to a range of reference
materials and programmatic resources that are available through a publicly accessible website.
In addition, DEEOIC makes locally available other material that assists its staff in adjudicating
claims.<A list of programmatic references and resources available to staff can be seen in Exhibit
2-2.
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CHAPTER 3 — GENERAL PROVISIONS

1. Purpose and Scope. This chapter summarizes the provisions and requirements of the

EEOICPA and addresses its coverage.

2. Provisions of the EEOICPA.

a.

Version 7.0

Requirements for Part B Eligibility. A covered employee must satisfy criteria of
eligibility for at least one of the following compensable categoriessunder Part B:

(1) Beryllium sensitivity or CBD resulting from exposuré to beryllium inthe
performance of duty.

(2) A specified cancer if the employee was a member of the SEC.

3) A non-specified cancer if the employee incurred a cancer that is at least as
likely as not related to radiation exposure from employment at a covered
facility.

4) Chronic silicosis resulting ffom exposure to silica from covered
employment at a DOE facility in Nevada or Alaska, aggregating at least
250 workdays during the mining of tunnels for tests or experiments related
to atomic weaponss

(5) The U.S. Attorney General has determined entitlement to an award of
$100,000.under RECA Section 5.

Requirements for Patt E Eligibility. A covered employee must establish that it is

at least as likely as not that exposure to a toxic substance at a DOE facility was a

significant factor in aggravating, contributing to, or causing the illness, and that it
is at least as likely.asmot that the exposure to such toxic substance was related to

employment at a DOE facility.

Medical,Care. An employee who meets the statutory conditions of coverage is
entitled to medical care consisting of services, appliances, and supplies prescribed
or recommended by a qualified physician considered likely to cure, give relief, or
reduce the degree or the period of that condition, and which DEEOIC considers
likely to cure, give relief, or reduce the degree or the period of that illness.

Provider charges associated with the treatment of an accepted medical condition
are paid from the compensation fund and are subject to a fee schedule.

Monetary Compensation under Part B. An eligible employee or survivor is
entitled to receive a lump-sum payment of $150,000, if found eligible under Part
B of the EEOICPA. An eligible uranium worker or survivor is eligible for a
lump-sum payment of $50,000.
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Monetary Compensation under Part E. Maximum compensation up to $250,000
is determined based on causation, wage-loss, and impairment.

(1) Employee Benefits: Covered employee is eligible for compensation up to
$250,000 based on wage-loss and/or impairment.

(a) Wage-loss is based on the number of calendar years that the
employee sustained a reduction in wages as a result of the covered
illness. Wage-loss compensation is payable for qualifyingyears
occurring prior to the employee’s normal SocialdSecurity
retirement age, determined by the employee’s date of birth.

(b) Impairment is a loss, loss of use, or derangement of any body part,
organ system or organ functionality as it affects the whole body, as
a result of the covered illness. An‘impairment rating 1s performed
once the employee has reachedMMI (i.c., the covered illness is
stabilized and is unlikely todmprove withior without additional
medical treatment).

(2) Survivor Benefits: The survivor is eligible for compensation in the amount
of up to $125,000 if the covered illness aggravated, contributed to, or
caused the employee’s death.

(a) Wage-Loss: The survivormay be entitled up to an additional
$25,000 or $50,000 depending upon the amount of calendar years
over 10 yeats that the deceased covered employee experienced
compensable wage-loss prior to his or her normal Social Security
retirement age.

(b) Impairment: In general, the survivor is not entitled to impairment
benefits under Part E.

Survivor Eligibility under Part B. In the event of the death of an eligible
employee, the Act provides for the disbursement of compensation in order of
precedence and in proportion to the number of eligible survivors. The order of
precedence is spouse, child, parent, grandchild, then grandparent.

Survivor Eligibility under Part E. The only survivors eligible for benefits are the
spouse, or children of the covered employee who are under the age of 18 years at
the time of the employee’s death, or under the age of 23 years and a full-time
student at the time of the employee’s death, or any age and incapable of self-
support at the time of the employee’s death. In limited circumstances, a spouse
may elect to receive the compensation to which an employee would have been
eligible prior to death.

Third Party Liability. With the exceptions listed below, where an employee's
compensable illness or death results from circumstances creating a legal liability
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on some party other than the United States, the cost of compensation and other
benefits paid by the

OWCP must be offset to reflect any settlement obtained. Exceptions include the
following:

(1) Workers’ compensation benefits are not offset under Part B; and

(2) Insurance policy payments made to an employee or eligible surviving
beneficiary, where the employee or eligible surviving beneficiary has
purchased the policy, are not offset.

1. Coordination of Benefits with SWC. When a claimant-has received benefits from
a SWC program for the same covered illness(es) towhich he or she isto be
awarded compensation under Part E, this requires a reduction in the award.
Exceptions to this reduction include the following:

(1) Medical and vocational rehabilitation benéfits received from SWC for the
same covered illness(es) are not included in thexeduction;

(2) The claimant has receivéd SWC benefits for both a covered and a non-
covered illness as a result of the same-work related incident; these benefits
also will not be included in the reduction; and

3) Reasonable costs in obtaining SWC benefits incurred by the claimant,
such as but not limited to attorney’s fees and specific itemized costs of
suits, are not included in the reduction.

3. National Instant Criminal Background Check System (NICS) Improvement Amendments
Act of 2007 (NIAA)«The NICS is a computerized system designed to help determine if a person
is disqualified from possessing orireceiving firearms by conducting a search of available relevant
records. Among its requirements, the NIAA mandates that federal departments and agencies
provide relevant information to the Attorney General for the NICS. The databases used by the
NICS in its searches contain records with information relevant to the various legal prohibitions
against firearm possession and purchasing under both Federal and State law. There are ten
categories of Federal firearm prohibitions. For each category of prohibition, there are relevant
record types that should be reported to the NICS. During the administration of the EEOICPA,
the DEEOIC takes possession of a variety of claim documentation including some that is
reportable; Records that DEEOIC is obligated to report under the NIAA are those that it receives
during the administration of claims that originate from State or Local agencies.

a. Under the NIAA, DEEOIC has the potential to have reportable records in
several of the ten categories of Federal firearm prohibitions.

(1) Felons.

(a) This includes any person “who has been convicted in any court of
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a crime punishable by imprisonment for a term exceeding one
year,” (including general court-martial) regardless of whether or
not that term of imprisonment was imposed.

(b) The term “offense punishable by imprisonment for a term
exceeding one year” does not include:

(1) any federal or state offenses pertaining to antitrust
violations, unfair trade practices, restraints_.of trade.or other
similar offenses relating to the regulation’of business
practices; or

(i1) any state offense classified by thedaws of the state‘as a
misdemeanor and punishable®by a term of imprisonment of
two years or less.

(c) What constitutes a convictiofi is determined in‘accordance with the
law of the jurisdiction inswhich the proceedings were held. If a
conviction has been expunged.or set aside, or the person has been
pardoned or had his/hercivil rights restored, it is not considered a
conviction unless 1t was provided in the expungement, pardon, or
restoration that the perSon may not ship, transport, possess, or
receive firearms.

Relevant records defined by DOJ: Judgment and commitment orders from
the courts — only. if the conviction is secured without collaborating with a
U.S. Attorney’s Office or other DOJ component.

PotentialL DEEOIC specific relevant records: Judgments in state court
actions, usually received in conjunction with 42 U.S.C. § 7385i(a) which
states that a pérson convicted of fraud in the application for or receipt of
benefits under the Energy Employees Occupational Illness Compensation
Program Act (EEOICPA) or any other federal or SWC law forfeits any
entitlement to the EEOICPA benefits for any injury, illness or death for
which the time of injury was on or before the date of the conviction.

Fugitives from justice.

(a) This includes any person who has fled from any State to avoid
prosecution for a felony or a misdemeanor leaves the state to avoid
giving testimony in any criminal proceeding, or who knows
that misdemeanor or felony charges are pending against
him/her and who leaves the state of prosecution.

Relevant records defined by DOJ: Misdemeanor and felony warrants and

charging documents — only if obtained without collaborating with a U.S.
Attorney’s Office or other DOJ component.
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3)

(4)

Potential DEEOIC specific relevant records: None anticipated.
Persons unlawfully using or addicted to any controlled substance.

(a) This includes any person who uses a controlled substance and has
lost the power of self-control with reference to the use of the
controlled substance or who is a current user of a controlled
substance in a manner other than as prescribed by a licensed
physician.

(b) Unlawful use need only to have occurred recently enough to
indicate that the individual is actively engaged in such conduct, not
necessarily at the precise time the personsseeks to acquire@
firearm.

(©) An inference of current use may be drawn from evidence of recent
use or possession of a contrelled substance, or@ pattern of use or
possession that reasonably coversithe present time (i.e., conviction
for use or possession within the past year,or multiple arrests for
possession within thepast five years if the most recent arrest
occurred within the past year).

(d) For a current.or former member of the Armed Forces, an inference
of current use may bedrawn from recent disciplinary or other
administrative action based on confirmed drug use (i.e., discharged
based on drug rehabilitation failure).

(e) The térm “controlled substance” includes, but is not limited to,
marijuana, depressants, stimulants, and narcotic drugs, but
excludesddistilled spirits, wine, malt beverages, and tobacco.

Relevant records defined by DOJ: Drug-related convictions, drug-related
arrests, and disciplinary or other administrative actions in the Armed
Forces based on confirmed drug use — only if obtained without
collaborating with a U.S. Attorney’s Office or other DOJ component.
Therapeutic or medical records that are created in the course of treatment
in hospitals, medical facilities, or analogous contexts that demonstrate
drug use or addiction should not be submitted.

Potential DEEOIC specific relevant records: Judgments in state court
actions, usually received in conjunction with 42 U.S.C. § 7385i(a).

Persons “adjudicated as a mental defective” or “committed to a mental
institution”

(a) This includes any person who has been determined by a court,
board, commission, or other lawful authority as being a danger to
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himself/herself or others, or lacking the mental capacity to contract
or manage his/her own affairs.

(b) A mental institution is a facility that provides diagnoses by
licensed professionals of mental retardation or mental illness.

(©) “Mentally defective” does not include a person:

(1) who has been granted relief from the disability through a
qualifying federal or state relief from disability program as
authorized by the NIAA; or

(1)  whose adjudication or commitment,was imposed by a
federal department or agency‘and: the adjudication or
commitment has been set aside or expunged; the individual
has been fully releasedor discharged from all treatment,
supervision or monitoring; the individual has been found by
a court, board, commission or other lawful authority to no
longer suffer from the mental health condition that was the
basis for the:adjudication or commitment, or whose
adjudication or commitment 1s based on a medical finding
of disability, without an opportunity for a hearing by a
courtyboard, commission, or other lawful authority and the
person has not'been “adjudicated as a mental defective”
pursuant to 18 U.S.C. § 922(g)(4).

(d) Formal commitment of a person to a mental institution by a court,
board; commission, or other lawful authority includes commitment
toa mental institution involuntarily, commitment for mental
defectiveness or mental illness or commitment for other reasons,
such as for drug use. It does not include a person in a mental
institution for observation or a voluntary admission to a mental
institution.

Relevant records defined by DOJ: Judgment and commitment orders,
sentencing orders, and court or agency records of adjudications of an
individual’s inability to manage his or her own affairs if such adjudication
is based on marked subnormal intelligence or mental illness,
incompetency, or disease (including certain agency designations of
representative or alternate payees for program beneficiaries).

Potential DEEOIC specific relevant records: Court ordered guardianship
and conservatorship documents received during the course of claims

adjudication.

Illegal/unlawful aliens, and aliens admitted on a non-immigrant visa.
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(6)

(a)

(b)

This includes any person who is illegally or unlawfully in the
United States or has been admitted to the United States under a
non-immigrant visa.

This includes those persons who:

(1) Unlawfully entered the United States without inspection
and authorization by an immigrant officer andwho have
not been paroled into the United Stated under § 212(d)(5)
of the INA;

(i)  Are a non-immigrant and whose authorized{period of stay
has expired or who has violated.the.terms of the non-
immigrant category in whiche/she was admitted;

(ii1))  Were paroled under INA § 212(d)(5) whose authorized
period of parole has€xpired or whose parole status has
been terminated, .or;

(iv)  Are under am'order of deportation, exclusion or removal, or
voluntary departure, whetheér or not he/she has left the
United States.

Permanent resident aliens-and aliens lawfully present in this
country without a visa are not prohibited.

Relevant records defined by DOJ: Deportation orders, visa applications
(including denials), and immigration papers.

Potential DEEOIC specific relevant records: None anticipated.

Persons dishonorably discharged from the military.

(@)

(b)

This includes any person whose separation from the U.S. Armed
Forces was characterized as a dishonorable discharge or a
dismissal adjudged by a general court-martial.

Any person who was separated for any other discharge (for
example, a bad conduct discharge) or whose dishonorable
discharge or dismissal has been upgraded under the authority of a
discharge review board or a board for the correction of military
records is not prohibited.

Relevant records defined by DOJ: Discharge records, court-martial
records, and disciplinary orders — only if no other federal agency would be
submitting.

Potential DEEOIC specific relevant records: None anticipated.
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®)

Citizen renunciates.

(a)

(b)

This includes any person who having been a U.S. citizen
renounced U.S. citizenship either before a diplomatic or consular
office of the United States in a foreign state pursuant to 8 U.S.C. §
1481(a)(5) or before an officer designated by the Attorney General
when the United States is in a state of war pursuant to 8 J.S.C. §
1481(a)(6).

Any person whose renunciation of citizenship has been reversed as
a result of administrative or judicial appeal isdot prohibited.

Relevant records defined by DOJ: Form DS-4083; Certificates of Loss of
Nationality.
Potential DEEOIC specific relevant records: None anticipated.

Persons subject to a domestic violence restraining order.

(a)

(b)

This includes any person subject to a domestic violence restraining
order as long as the«court order was:

(1) Issued after a hearing of which such person received actual
notice.and had an opportunity to participate;

(i) « Restrains such person from harassing, stalking, or
threatening his/her intimate partner or his/her child with
that intimate partner or person, or engaging in other
conduet that would place the intimate partner in reasonable
fear of bodily injury to the partner or child; and

(111), < Includes a finding that such person represents a credible
threat to the physical safety of the intimate partner or child
or, by its terms, prohibits the use, attempted use or
threatened use of physical force against the intimate partner
or child that would reasonably be expected to cause bodily

injury.

The Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF)
has clarified that an “intimate partner” is defined as:

(1) The spouse of the person
(11) A former spouse of the person
(ii1))  Anindividual who is a parent of a child of the person

(iv)  Anindividual who cohabits or has cohabited with the
person.
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©)

(10)

Relevant records defined by DOJ: Protective orders.

Potential DEEOIC specific relevant records: Protective orders potentially
received in conjunction with child support orders.

Persons convicted of a misdemeanor crime of domestic violence.
(a) This includes any person who meets all of the following criteria:

(1) has been convicted of a federal, state, lo¢al or tribal offense
that is a misdemeanor, or in states that do not elassify
offenses as misdemeanors, is an offense punishable by
imprisonment for a term of one year.or less or only by a
fine;

(i1))  the offense has, as an element, the use or attempted use of
physical force or thethreatened use of @ deadly weapon;
and

(ii1))  the offense.was committed by@ current or former spouse,
parent or/guardian of the victim, by a person with whom
the victim shar€s a child, by a person who is cohabitating
with-er has cohabited with the victim as a spouse, parent or
guardian, or by,a pérson similarly situated to a spouse,
parent/or guardian of the victim.

(b) If a conviction of a misdemeanor crime of domestic violence has
beenéxpunged or set aside, or the person has been pardoned or had
his/her civil rights restored, it is not considered a conviction unless
it was provided in the expungement, pardon, or restoration that the
person may not ship, transport, possess, or receive firearms (and
the person is not otherwise lawfully prohibited in the jurisdiction in
which the proceedings were held).

Relevant records defined by DOJ: Convictions — only if obtained without
collaborating with a U.S. Attorney’s Office or other DOJ component.

Potential DEEOIC specific relevant records: Judgments in state court
actions, usually received in conjunction with 42 U.S.C. § 7385i(a).

Persons under indictment.

(a) This includes any person “who is under indictment for a crime
punishable by imprisonment for a term exceeding one year.”

(b) The ATF has clarified that this includes:
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(1) A person under indictment or information in any court
under which a crime punishable by imprisonment for a
term exceeding one year may be prosecuted, or;

(1)) A military service member charged with any offense
punishable by imprisonment for a term exceeding onesyear
which has been referred to a general court-martial.

Relevant records defined by DOJ: Indictments and information = enly if
obtained without collaborating with a U.S. Attorney’s Office or other DOJ
component.

Potential DEEOIC relevant records: Indictments-in. state court actions —
usually received in conjunction with 42 U.S«C. § 7385i(a).

DEEOIC Responsibilities. All DEEOIC staffis to familiarize themselves with the
stipulations for reporting records under theNTAA. During theé course of claim
adjudication, should a DEEOIC staff person identify any reportable records, he or
she is to notify the assigned CE and Supervisoty CE bysemail that a potentially
reportable document exists in a DEEOIC case file. Once notified, it becomes the
responsibility of the assigned CE to then undertake closer scrutiny of the
potentially reportable document to ascertain the proper action to be undertaken.

(1

2)

)

The CE is to examine the document, informed by the guidance provided in
this section of the Procedure Manual on the ten categories of reportable
documents, to make a decision on whether the document is sufficient to
identify the named individual as a potential prohibitor under NIAA. The
CE.is to prepare a draft Memo to File that provides a summary of the
matter and explains the outcome of their analysis, including justification
for action as a potentially reportable document under NIAA or closure of
the matter with no further action necessary. The CE then will forward the
draft Memo to File for the DD to review. The DD is to review the Memo
and certify that it represents an accurate finding with regard to the CE’s
review of the available evidence. If certified, the CE will finalize the
Memo to File, and upload it into the OIS case file record.

If the Memo to File, certified by the DD, identifies a potentially reportable
document, the case file is to be transferred to the National Office Policy
Branch for further action.

Once the Policy Branch receives the case file, a Policy Analyst will
evaluate whether the further action is appropriate. If the assigned Policy
Analyst concurs with the Memo to File, the case file will be transferred to
the Office of the Solicitor for evaluation. If the Solicitor agrees that the
document meets the NICS reporting requirement, it will notify the Policy
Analyst. The Policy Analyst will then update the ECS case record with
the completion of the NICS indicator, along with a note on the input
screen about the reportable document, the identified prohibitor and the
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relevant NIAA category. DEEOIC will coordinate the reporting of all
cases with a positive ECS NICS indicator to the proper DOJ point of
contact. Once all actions are complete, the Policy Analyst will transfer the
case file back to the originating DO with a brief memo describing the
disposition of the NICS evaluation. If any future developments occur with
regard to the reportable document, including changes that warrant remoyal
of a reported document, the CE may contact the Policy Branch for
guidance.
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CHAPTER 4 — CUSTOMER SERVICE

1. Purpose and Scope. This chapter describes the commitment of the DEEOIC to serving its
internal and external customers with excellence.

a. Internal Customers. These include but are not limited to NO staff, DO staff;-and
RC employees.
b. External Customers. These include, but are not limited to, authorized

representatives (AR), attorneys, advocacy groups, congressional officials,
contractors, and other external agents who have a vested intetest in the claims
process.

2. DEEOIC Standards for Customer Service. The highest level of customer service is
expected in all dealings with individuals conducting business with and within the DEEOIC. All
staff are expected to be courteous, professional, flexible, honest, andshelpful. The program's
Operational Plan includes standards for the performance, résponsiveness, and timeliness of
customer service. DEEOIC's Customer Service Goals anclude the following:

a. Customers. DEEOIC customers aré satisfied with our services;

b. Services. DEEOIC services are delivered to customers in a timely and accurate
manner; and

c. Planning and Development. .Customer needs are integrated into program planning
and product development.

3. Telephone Communications: DEEOIC staff speak to claimants, ARs, health care
providers, employer organizations, RC personnel, governmental organizations, and others on a
daily basis.

a. Telephone Skills. Effective telephone skills are one of the keys to providing
accurate, courteous, and timely information to callers. These skills include, but
are not limited to, the following:

(1) Answer the telephone promptly;
(2) Identify the caller’s needs;
3) Handle inquiries in a professional and pleasant (non-defensive) manner;

(4) Provide prompt, informative responses;

(5) Keep conversations brief but provide accurate, courteous, and timely
information; and

(6) Give callers an accurate estimate of when a return call will be attempted, if
necessary.
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b. Inquiries Directed to RCs. RCs are situated in key geographic locations
throughout the United States to provide assistance and information to the
DEEOIC claimant community and other interested parties. The RCs play a
limited but valuable role in the claims process and their duties include the

following:

(1) Provide information on claims process and program procedures.to the
DEEOIC claimant community;

(2) Assist claimants in the completion of the necessary claim forms;

3) Take initial employment verification steps for all new EEQICPA claims
filed with the RC;

(4) Conduct occupational history development for certain employees;

(%) Provide case-specific information and clarification to€laimants and ARs;

(6) Educate and assist the claimants regarding impairment and wage-loss
benefits on cases with positiveé causation determinations; and

(7) Provide medical bill payment@ssistance to claimants.

For more information about thé RCs, see Chapter 10 - Resource Centers.

C. Documenting Phone Calls¢ The Phone Calls Screen in ECS allows the ECS user
to memorialize telephone conversations. The Phone Calls screen in ECS also
provides amechanism by which incoming and outgoing telephone contact on a
given case file istracked and maintained.

(L)

)

©)

The person.who answers the phone must create the phone record in ECS,
unless the call is immediately transferred to another person and that person
picks up the phone and speaks with the caller. The second person then
becomes responsible for creating the phone message record in ECS. A
copy of the phone call note from ECS must be bronzed into OIS.

The person transferring the call must ensure that the call is picked up so
that the caller is not inadvertently dropped or transferred to a voicemail
message.

Callers may be transferred to voicemail only with the caller’s explicit
knowledge and consent.

4. Written Communications. DEEOIC staff must use good writing skills in all

correspondence. Letters must be clear, concise, instructional, accurate, and tailored. Specific

skills include:
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Considering the Reader. Use language that the reader can understand and
customize the correspondence accordingly, specifically for that reader. Avoid
using abbreviations in the body of the correspondence, unless they have been
written out at the beginning of the correspondence;

Checking for Errors. Review correspondence before issuance to eliminate
grammatical, spelling, template, or other technical errors;

Choosing the Mode of Expression. Use natural and non-adversarial wording. To
the extent possible, write politely, conversationally and employ‘commonly used
words;

Making Documents Visually Appealing. Present text insasway that highlights the
main points to be communicated. Use bullets or numbered lists whenproviding
instructions or identifying deficiencies. Avoid leigthy narrative explanations or
too much usage of underlining or bolding of the text in the correspondence; and

Tailoring the Letter to the Issue at Hands Do notaise lengthy, “laundry list”
template letters when only certain information(is beingsequested or provided.
Identify what evidence has been submiitted and the additional information that is
needed in order to proceed with'the adjudication of the claim in a timely manner.
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CHAPTER 5 — PROGRAM DIRECTIVES

1. Purpose and Scope. This chapter describes the communications and directives system
used by the DEEOIC. It focuses on the structure of the PM governing claims under the
EEOICPA and addresses its relationship to the Program's other written directives.

2. Directives. The publications relating to the EEOICPA include both external and internal
releases, as follows:

a. External Directives. These may consist of either legal or informational releases.

(1) The Federal Register contains “Notices” and “Rules™ pertaining to new or
revised policy.

(a) “Notices” in the Federal Register advise the public of proposed
changes and invite comments on them:

(b) “Rules” in the Federal Register state the regulations adopted by the
program.

(2) Pamphlets and notices inform the public of the availability of EEOICPA
benefits.

b. Internal Directives. There are three g¢ategories of directives; they are permanent
(unless superseded)y time-limited, and informational.

(1) Permanent directives include the following:
(a) The Federal EEOICPA PM, which is updated by transmittals.

(b) Otherguides, including the DOL Correspondence Guide (DLMS
Handbook 1-2); the GPO Style Manual; Program Memoranda;
OIS, and the ECS User’s Manual which provides users and
operators of the ECS with guidelines for interacting with the
system.

(2) Time-limited directives are issued as Bulletins. They may involve
changes to procedures, special reports, or pilot programs. A Bulletin is
effective until it is superseded by the PM or an updated Bulletin.

3) Informational directives are issued as Circulars and do not require specific
action. They are used to meet the following objectives:

(a) To announce personnel changes, upcoming events or activities, or
other items of informational value;

(b) To call attention to standing instructions or performance standards
that may require compliance or improvement;
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(c) To announce proposed plans or anticipated program changes; or
(d) To inform DOs of the activities and interests of the NO.

3. Procedure Manual. The EEOICPA PM is accessible to all interested parties within and
outside of the DEEOIC.

4. Maintenance and Revision. EEOICPA Transmittals update the EEOICPA PM.

a. Citations to the PM. The EEOICPA PM has thirty-six chapters; which in turn are
divided into paragraphs, subparagraphs, and sometimes sub-subparagtaphs. The
PM should be cited as follows:

Citation to a chapter: Federal (EEOICPA) PM Chapter 1 (Version X.X)

Citation to a paragraph: Federal (EEOICPA) PM Chapter 1.1(Version X.X)
Citation to a subparagraph: Federal (EEOICPA) PM Chapter 1.1a (Version X.X)
Citation to a sub-subparagraph: Federal (EEOICPA) PM Chapter 1.1a(1)
(Version X.X)
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CHAPTER 6 — PROCESSING MAIL

1. Purpose and Scope. This chapter identifies the different types of mail received by the
DEEOIC and outlines mail-processing procedures. In addition, the chapter contains procedures
for case mail association, outgoing mail processing and handling returned mail. Also provided is
information regarding the handling of priority correspondence, including FOIA and PrivacysAct
requests, and the safeguarding of Personally Identifiable Information (PII) in the disclosure of
claim records.

The work of staff related to mail and file is tied closely to ECS functionality in tracking cases,
managing case status and record keeping. Specific instructions for using ECS are set forth in
user guidance available to staff.

2. Types of Mail. Most mail received by a DEEOIC Office isithrough the U.S: Postal
Service (USPS). However, some mail is received by private overnight mail setvice, facsimile
transmission (fax), electronic mail (e-mail), or by hand. Maibis grouped as follows:

a. Priority Correspondence. DOL considers mail to‘and from the following parties
as priority correspondence:

(1) The President and Whiteé House Staff;

(2) The Vice President:and members of'the Vice President's staff;
3) The President Pro Tempore of the Senate;

(4) The Speaker of the House of Representatives;

(%) Other Members of Congress;

(6) Members of the Cabinet;

(7) Governors of States;

(8) Foreign government officials (e.g., Prime Ministers, Cabinet-level
officers, Ambassadors, etc.);

9) Directors/Managers of employee organizations;

(10)  Directors/Managers of national and international labor organizations;
(11)  Members of the press; and

(12)  Requestors of data under FOIA and the Privacy Act.

b. Primary Claim Forms. These documents, which contain information on new
claims, include:
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(D
)
3)

EE-1, Claim for Benefits under the EEOICPA;
EE-2, Claim for Survivor Benefits under the EEOICPA; and
Any letter or document containing “words of claim” under the EEOICPA.

“Words of claim” simply means that the individual is requesting benefits
under the EEOICPA.

c. Bills. Form OWCP-1500 is used to bill OWCP for medical serviees and supplies.
Hospital bills are submitted on the Form OWCP-04. Form OWCP-915 isused fot
employee reimbursement of out-of-pocket medical expenses: Form OQWCP-957 1s
used for employee reimbursement of medical travel expenses.

d. Fiscal Documents. Fiscal items may include an EN<20, payment transaction
forms (PTF), payment cancellation forms, etc.

e. Routine Mail. Other types of mail typically received by the DEEOIC include:

(D

)
3)

4

)

(6)

(7

(8)

Documents from claimants and/or their AR, such as: medical records,
employment records, exposureérecords; birth«ertificates, marriage
certificates, death certificates, school records, affidavits, address changes,
waivers, requests for an oral héaring, review of the written record,
reconsideration, orreopening;

Documents from the DOE, contractors, and/or subcontractors;

Information from other agencies, such as HHS, NIOSH, DOJ, and the
Social Security Administration (SSA);

Medical reportsfrom attending physicians;

Mail from contractual sources, including reports from a CMC, Center for
Construction Research and Training (CPWR), and SECOP and referee
specialists;

Occupational/Exposure reports from an IH and TOX;

Requests for information from other Federal, state, and local government
agencies; and

Case-specific documents forwarded from other offices within DEEOIC,
including a RC, for file association.

3. Electronic Recordkeeping. The DEEOIC maintains case file records in both paper and

electronic form. Incoming paper mail is processed and scanned for electronic storage by a
contractor at the CMR, located in London, Kentucky. The CMR date stamps the document(s)
and its corresponding envelope, assesses the quality of the electronic image, and associates the
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document(s) with the appropriate case record in OIS. The electronic document(s) is then
indexed according to predetermined subjects and categories.

4. Unreviewed Mail Notification. Once the CMR has imaged a document and associated it
with an existing case file record, an electronic notification is sent through OIS to the appropriate
CE, notifying him/her that mail has been received in a case for which he/she is assigned. The
assigned CE is to verify that the unreviewed mail has been associated with the appropriate case
file, that the document was indexed correctly into the appropriate subject/category and must
review the entirety of the document and ensure that proper action is taken in response to'the
information provided. It is important that the CE check OIS for new mail on a‘daily basis.

5. Handling of Mail Received in a DEEOIC Office. While the CMR contractor handles the
bulk of incoming mail for scanning and association with claim recordsgseme mail and faxes will
occasionally be received in DEEOIC offices. The M&F Clerk(s) in each office carefully inspect
the contents of incoming envelopes to ensure that all contents aré removed. For faxes, the M&F
Clerk inspects the submission to make sure that it is completeand relates to a single claim. The
envelope (or in case of fax, the top page of the document)must be date-stamped, indicating the
DEEOIC office location in which the mail was received and thedyear, month, day, and time of
receipt. Subsequently, the M&F Clerk forwards the faxesiand mail to.the CMR for incorporation
into OIS.

The nature of some correspondence may require action at the DEEOIC DO level to image
documents into OIS locally, at the office’sidiscretion. Such documents may include, but are not
limited to:

a. EE/EN-20 Acceptance of Payment Under the EEOICPA. At the time a payment
is Authorized by the DD (or an approved person with the DD role), all documents
associated with the payment (i.e., EN-20, PTF, Payment Memo, Screen Print,
etc.) are to be bronzed and saved as a “payment packet” in OIS. Once the
paymentpacket is bronzed, the documents will be labeled with a unique identifier
and filed under the Category: Forms and Claims; Subject: PTF. The payment
packet will be described using a unique identifier consisting of the letters “PMT”
followed by the first 4 letters of the payee’s last name, the last 4 numbers of the
payee Social Security Number (SSN), and the Authorization Date as it appears on
the PTF." For example, a payment to someone named Jones, with a “last 4 of
9876, and an Authorization Date of 01/01/2014 would be stored in OIS as

follows:

Category: Forms & Claims

Subject: PTF

Description: PMT JONE9876, 01-01-2014

b. SSA-581 Authorization to Obtain Earnings Data from the SSA. The SSA
requires an original signed copy of the SSA-581. As such, a copy of the SSA-581
is to be bronzed into the appropriate case record in OIS, and the original is sent to
SSA for processing.
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Documents Pertaining to a Terminal Claimant. Because documents in terminal
cases are time-sensitive and require swift action, mail of this kind received at a
DEEOIC office is directed to the assigned CE for immediate incorporation into
OIS and appropriate handling.

Priority Correspondence. Priority correspondence generally refers to the request
for information and/or status of a claim from the claimant or an authorized third
party. Consequently, priority correspondence is time sensitive and requires
careful attention in its review and response.

Of the priority correspondence listed in paragraph 2a aboveysthe most'common are
FOIA requests, Privacy Act requests, and Congressional inquiriess In instances
when a third party makes such a request (other than a FOIA request), a waiver
signed by the claimant or AR must be included.

(1) FOIA Requests. FOIA requests allow/third parties to request and gain
access to existing Federal Governmeént information, as outlined under 5
U.S.C. §552. FOIA requests arethighly time sensitive and require careful
attention as they involve the disclosure’of specific documentation
pertaining to the DEEOIC.and/or its claimants. Each DEEOIC Office is to
have a Point of Contact &vho can effectively 1dentify FOIA requests and
forward them to the DEEOICNational Office’s Branch of Outreach and
Technical Assistance.

Exhibit 6-1 shows a FOIA Process Flow Chart which identifies the steps
to be taken in order to accurately and expeditiously process a FOIA
request received inna DEEOIC office.

(2) Congressional Inquiries. On behalf of their constituents, Congresspersons
submit requests for information pertaining to a claimant’s EEOICPA
claim. Theresponsible DO or FAB office is responsible for ensuring that
these inquiries receive a comprehensive review and that a response is
prepared in a timely manner.

(3) Privacy Act. The Privacy Act of 1974, 5 U.S.C. §552a, applies to an
individual seeking information about him or herself. The law provides an
individual the right to access records maintained in federal systems of
record (e.g., claim files) that are retrievable by his or her name or other
personal identifiers.

Examples of Privacy Act requests received by DEEOIC include requests
for a paper or electronic copy of a case file, or a specific document from a
case file (e.g., CMC report, SSA records). Privacy Act requests may be
submitted by claimants, an AR or authorized third parties.

(a) Handling Privacy Act requests. The CE is to ensure the request is
properly indexed in OIS, and access ECS to determine if the case
file has an imaged component. If the case is not fully imaged,
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he/she requests that the case file be recalled for imaging. The CE
then sends an email to zzOWCP-DEEOIC-PA-REQUESTS-ALL
as notification that a Privacy Act request has been received. This
is required for tracking purposes and to initiate the start of the
review. The initial and final reviewers will typically be contractor
employees within the email group.

(b) Initial Review. When the initial reviewer receives thefemail
notification, he or she documents the request on the Privacy Act
Request Tracking Worksheet and initiates review. If the reviewer:
has questions or needs to clarify the request, hie or shecontacts the
CE via email.

The documents to be copied are selected in the OIS case file, and
all documents are then reviewed and redacted, as appropriate. The
reviewer then completes and signs the Data Release Form (Exhibit
6-2) and uploads the form into the OIS case record. He or she then
notifies the final reviewer via email at zzOWCP-DEEOIC-PA-
REQUESTS-ALL.

(c) Final Review. The final reviewerreviews the document (s) to
ensure they are responsive to the Privacy Act request, and ensures
any redactiens are appropriate. Upon completion, he or she signs
the DEEOIC Data Release Form and uploads the form into the OIS
casegecord. He or she then drafts a Privacy Act response letter
and emails the relevant documents to the Imaging Process
Operatorand Lead General Clerk that the documents are ready to
be printed and.mailed.

(d) Printing.and Mailing the Response. Imaging Process Operator or
Lead General Clerk saves the document(s) to an encrypted CD and
mails the CD, along with the Privacy Act response letter, to the
requestor. On the same day, he or she mails a separate letter to the
requestor providing the encryption password to access the files on
the CD. Both letters are to be saved to the OIS case record. Once
the letters are imaged into OIS, the CE will see the documents as
“unreviewed” and know that the Privacy Act request response is
complete. The CE then selects “Review Complete” in OIS for the
response letters.

6. Physical Evidence. Any documents or other physical evidence submitted by a claimant is
to be retained by the Program as part of the case record. Program literature and other public
notices are to include instruction to the claimants as to the appropriate types of evidence to
submit in support of a claim. Claimants should not send original documents to the CMR (e.g.,
birth certificates, death certificates, marriage certificates). The CMR will scan these types of
records, but it may not be possible to return them to the submitting claimant.
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Portable Media. The types of documents and evidence received by the DEEOIC
in support of EEOICPA claims is varied and can occasionally consist of physical
evidence which cannot be imaged into OIS, such as portable media, X-rays, etc.
In such instances, the DO is to make a notation in the electronic OIS record that
physical evidence exists in the case and create a file in which the physical
evidence is stored and maintained by the DO.

7. PII. PII is defined as information that can be used to distinguish or trace an individual’s
identity, such as his or her name, SSN, or biometric records, alone or when combined with other
personal or identifying information that is linked or linkable to a specific individual, such as a
date and place of birth or mother’s maiden name.

During the adjudication process, the DEEOIC collects, maintains, andsshares a large amount of
data. It is of the utmost importance that all DEEOIC staff maintains the privacy of all claimants
and safeguards PII contained within the case record from unauthorized and improper disclosure.

a.

Version 7.0

Protected PII. Protected PII is informations which if diselosed, can result in harm
to the individual whose name or identity‘is linked to that information. Examples
of Protected PII include, but are not limited: SSN, credit.card number, bank
account number, biometric identifiersi(e.g., image, fingerprint, and iris), date of
birth, place of birth, mother’s maiden name, criminal records, medical records,
and financial records.

Non-Sensitive PII. Non-sensitive Plhisinformation, which if disclosed, cannot
reasonably be expected to result in personal harm to the individual the
information is linked t0. Examples of non-sensitive PII that can become
Protected PILif linked with other Protected PII include, but are not limited to:
first/last name, e-mail address, business address, business telephone, and general
education credentials.

Categories of PII that Indirectly Identify an Individual.

(1) Any information where it is reasonably foreseeable that the information
can be linked with other information to identify an individual;

(2) Documentation not containing a name or SSN but containing a place of
birth and mother’s maiden name, which when taken together, can identify
a specific individual; and

3) Documentation containing the name or names of other individuals (e.g.,
names of co-workers).

Information Pertaining to Deceased Individuals. An individual’s right to privacy
ends upon his or her death. Therefore, a deceased person’s name, address or SSN
is not considered PII. However, documentation referring to a deceased person can
contain PII regarding other living individuals.
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Information Pertaining to Living Individuals. All DEEOIC staff are to prevent
the unauthorized release of PII contained in paper records, electronic records
(e.g., e-mails), or any other material for any living individual. This includes
materials received from NIOSH, DOE, CPWR, corporate verifiers, unions, or any
other source.

(D

CDs from NIOSH and DOE may contain PII on other individuals.
DEEOIC staff must thoroughly review all documents on a CD before
releasing the information. If a document contains PII on an individual
other than the claimant, the document is printed and the@ppropriate PII is
redacted. A photocopy is then made of the newly redacted record to
ensure that the redacted information cannot be detected:, This redacted
document is then scanned into OIS.

If the CD is identified as containing PII pertaining to individuals other
than the claimant, DEEOIC staff will place a label on the CD that states:

NOTICE:

This CD and/or printed documents from the CD, includes confidential
information on workersother than this employee. This information must
be carefully reviewed and redacted before release, whether by electronic
or printed versiongpursuant to the Privacy Act. Monetary fines may be
imposed on andndividual governmient employee for release of confidential
informationor personally identifiable information.

E-Mail. All DEEOIC staff must comply with all prescribed OWCP concerning
the use of esmail containing PII.

(1

)

E-mails sent from one DEEOIC employee to another through the internal
OWCP wide-area network (WAN) are considered secure. E-mails to and
from contractors who use the OWCP network (OWCP owned and
properly configured equipment, including remote laptops that access the
WAN) are also considered secure. Central Bill Process “threads”
provided through the secure website of the Bill Processing Agent (BPA)
conform to this policy, as they are also secured within an accredited
network.

DEEOIC staff are permitted to list the employee’s name and case file ID
in the body of an e-mail message. However, the subject portion of the e-
mail may not contain both the employee’s name, combined with any
identifier considered Protected PII, outlined above.

E-mails between DEEOIC employees and parties outside of the OWCP
network (e.g., RCs, corporate verifiers, NIOSH, DOE) are not secure. As
such, DEEOIC staff are not permitted to disclose any protected PII in any
part of the e-mail message and any attachments containing protected PII
must be password protected or encrypted.
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3)

4

Therefore, an e-mail message can contain the last name and Case ID
number in the text of the message, as long as the SSN, full name, or other
PII is not listed anywhere in the e-mail message. Accordingly,
development letters must be faxed or mailed to corporate verifiers.

(a) SSA Exception. Communications with the SSA are through-digital
fax, and as such, do not subject to the above restrictions.

Case specific e-mails received from an outside party containing Protected
PII are to be printed and uploaded into the OIS case filet DEEOIC staff
are permitted to reply with an acknowledgement e-mail, removing any PII
from the sender’s message and also advising the sender(e.g., claimants,
physicians, Congressional offices) that DEEOIC.dees not conduct claims
communication via e-mail, but only by telephone or letter, as.e=-mail
cannot be considered secure.

In addition, DEEOIC staff are to remove protected PU in any e-mail
message chain and their attachmeénts prior to forwarding them outside of
the OWCP network. However, if'thisds not possible, the documents
should be faxed or sent viaimail or courier. Packages containing extracts
of multiple protected PII records (e.g., to CPWR, DOE, RC) sent via
courier must be tracked (e.g.sSent by Registered Mail, Return Receipt,
FedEXx).

E-mail messages with the BPA concerning claimants may only include the
claimant’s CentralBill Process Member ID. Claimant names are not to be
included in the e-mail, unless in an encrypted attachment.

Protected PIl.andPortable Media.

(L)

2)

Protected PlLds only to be stored on portable media when absolutely
necessary. Protected PII on portable media devices including laptops
issued by DOL are to be protected with agency-approved encryption. All
reasonable measures are to be taken to ensure that portable media
containing protected PII are stored inside a safe or in a secured, locked
cabinet, room, or area during periods when the media is not in transit or
active use.

Delivery of portable media containing protected PII, including CDs,
DVDs, or other writable media is done through the USPS or other DOL
authorized delivery service with the ability to track pickup, receipt,
transfer, and delivery. The portable media must be encrypted according to
DOL standards and then double-wrapped in an opaque package or
container that is sufficiently sealed to prevent inadvertent opening or
reveal signs of tampering. The decryption key is not included in the same
package as the portable media, but instead sent in a separate package.
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Disposal of Documents and Electronic Media Containing Protected PII. Hard
copy documents and electronic media containing PII are not simply discarded in a
wastebasket, but instead discarded in bins specifically designated for shredding or
burning.

Improper Release of Protected PII. If protected PII is improperly released tesan
incorrect individual, or documentation sent to the correct individual contains
protected PII of another individual that was not redacted, DEEOIC staff must
notify their supervisor who will follow the standard department proetocols.for
reporting PII violations.

8. Outgoing Mail. Outgoing mail is processed as follows:

a.

Envelopes. All envelopes show the addressee's fullimailing address,including the
ZIP code. If the addressee provides a P.O. Box and a street address, both are
listed on the envelope. Some post offices require a further separation of local
mail, and such requirements are honored.

Postage. A postage meter is used to affix postage. Airmail letters for overseas
delivery are bundled separately from regular mail.

Registered and Certified Mail. 'These types of mail are processed according to
USPS regulations and speeific procedures established in each DEEOIC office.

Overnight Express Mail. The services of the designated contractor are used at the
discretion of the DEEOIC:

9. Returned Mail. Ogeasionally, mail sent out by the DEEOIC is returned by the USPS as
undeliverable. The effective handling of claims depends heavily on ensuring that the claimant
and/or AR receive thercorrespondencesent by a DEEOIC Office. Therefore, it is important that
the DEEOIC maintain the current.mailing address and phone number(s) of the claimant and/or

AR.

a.

b.
Version 7.0

Inaccurate or Unreadable Mailing Address. On occasion, printing errors occur in
which the mailing address contains a typo, is transposed, or is incomplete, and is
thus returned as undeliverable. In such instances, the mailing address on the
correspondence is examined and compared to the mailing address on file. Ifit is
determined that a mistake was made by the DEEOIC, a corrected correspondence,
with a new effective date, is prepared and resent to the correct mailing address
and the release date is updated in ECS.

Unknown Address. In such instances, sufficient attempts to obtain a correct
address are made prior to administratively closing the claim.

(1) Check the Social Security Death Index to verify the recipient is alive. A
printout of the search is to be imaged into the case record.
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)

3)

4

)

Call the claimant or AR and request the current mailing address be
verified in writing. This request is also memorialized in writing.

Review the case file in its entirety to determine if any new/different
contact information for the claimant or AR exists in any of the evidence;

Contact the RC to see if they have contact information on the claimant or
AR. In instances of multiple claimants, they may also be contacted in an
attempt to obtain updated contact information on the claimant or AR;
Send a letter to the USPS Postmaster. Exhibit 6-3 shows a sample USPS
Postmaster Address Request Letter. Information regarding thé appropriate
postmaster to which this letter is to be sent can be obtained at
http://www.usps.com/ under “Locate a Post Office.”

Administrative Closure of Claim. If all efforts aré exhausted and no updated
information is obtained, the claim is in posture,for administrative closure. A
memorandum is prepared outlining the unsuccessful efforts of obtaining a current
address and that the claim is being administratively closed as a result.
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CHAPTER 7 — CASE CREATION

1. Purpose and Scope. This chapter describes the role of the RC, CMR, DO, and FAB in
the case creation process. In addition, the chapter covers the process of creating an EEOICPA
case file electronically in OIS and ECS. The chapter contains instructions for deciding whether a
new claim is considered filed under Part B and/or Part E of the EEOICPA. Finally, the chapter
provides guidance regarding the proper handling of additional claims received during elaim
adjudication and the handling of withdrawn claims.

2. New Cases. A new case consists of a Claim for Benefits, Form EE-1 or EE-2, with the
accompanying Form EE-3, Employment History for a Claim Under the EEQOICPA. DEEOIC
will create a new case upon receipt of a signed written communication from the claimant or a
person acting on behalf of the claimant [e.g., a guardian or duly authorized Power of Attorney
(POA)]. DEEOIC will consider any of the following documents a«laim for benefits:

a. Form EE-1, Employee’s Claim for Benefits;
b. Form EE-2, Survivor’s Claim for Benefits; or
c. Any letter or document containing“words of claim’’inder the EEOICPA.

“Words of claim” means that the individual has eommunicated in writing his or
her intent to seek benefits under the EEOICPA.

3. Receipt of a New Claim. Designated DEEQIC staff at the DO or RC take new claim
documentation, including the postmarked enveloped used to mail a claim form, and affix an
inked date stamp on all documents. The date stamp s to identify the receiving office location
and received date. Once date'stamped, CMR contract staff then make an electronic image of the
documents and upload them into thé Energy.Document Portal (EDP), which goes directly into
the Case Create Queue in OLS. The CMR then send a notification to the Centralized Case Create
(CCC) office of theiraction.  The EDPalso allows claimants, their attorneys, AR, family
members, etc. to upload claim documentation into OIS.

Case createclerks at.the CCC are responsible for checking the Case Create Queue daily to
identify new mmeomingclaims. The CCC records the relevant demographic data relating to the
claim.into ECS, such as personal, medical, employment and other component data. Upon
completion, a copy of the claim form is uploaded into OIS, which automatically generates a
unique ECS Case Identification Number (Case ID number).

a. Terminal Claims. In instances where a claim form is received by the DEEOIC
office or a RC from, or on behalf of, a terminal claimant, the claim form and all
supporting documentation is date-stamped, scanned, converted to a PDF
attachment, and immediately sent via e-mail to zzZOWCP-DEEOIC-Centralized
Case Create Group.

The subject line for any e-mail concerning a terminal claim should include

“Terminal Case Create” followed by the name of the office sending the email, the
claimant’s last name (or case number in case of an existing case). For example, a
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subject line would read: Terminal Case Create DEN Smith; or Terminal Case
Create JAC 50100000.

To comply with program procedure, DO staff prioritizes any claim with a
terminal status. Should a DD or FAB Manager determine that even a short delay
in processing the forms would adversely affect the claimant, they are to contact
the OIS Coordinator or Cleveland DD by telephone.

(1) If a terminal claim is received in the RC, the RC uploads all claim
documentation to the EDP.

(2) The DD or designee reviews the documentation to determine whether the
medical records necessitate the claim be expedited:, If the claim is to be
expedited, the DO follows the procedure described above. If the claim
documentation does not support a designation of terminal status, the DO
forwards the claim documents to the CMR forprocessing.

C. Occupational History Development. For Part E causation claims, staff completes
an Occupational History Questionnaire (OHQ) by interviewing claimants about
their knowledge of employee exposureto toxic substances. The RC staff
completes the OHQ interview either in-person ortelephonically within 14 days of
assignment or receipt of claim.' If the’'OHQ interview cannot be completed within
14 days, the RC staff may.request an extension with the jurisdictional DO. Once
the OHQ interview is gomplete, the RC staff scans and uploads the completed
OHQ interview to the case file, via the EDP along with the approved DEEOIC
checklist. While.the REC is'generally the recipient of new incoming claims,
occasionally the DO will receive new claim documentation. In these situations,
the DO receiving the new claim coordinates with the appropriate RC to have it
conduct an OHQ:«

4. Assignment of Claims to a DO. The assignment of a claim to a particular DO occurs on a
rotational basis‘to. maintain an equal distribution of work, relative to the experience level of the
CE.

5. Creating Cases i ECS. The CCC enters into ECS information reported by the claimant
from the incoming claim form, such as personal, medical, employment and any other relevant
claim data., Important demographic information from the claim form necessary to create a claim
include the employee/survivor name, SSN, mailing address, phone number, date of birth, sex,
etca'The CCC also enters information concerning the nature of the claim to include the medical
conditions claimed as work-related, the employment history for the employee, and responses to
the receipt of other award or other legal information. Once this information is entered and saved,
ECS assigns a unique Case ID Number for the entire case file. In addition, each person who has
filed a claim within a case is assigned a unique claimant identification number. Ifthe CCC is
processing a claim based on the submission of an unsigned EE-1 or 2, or a claimant-signed
correspondence that contains words of claim, he or she is to enter as much information as
possible to permit ECS to assign a Case and Claimant ID Number. At a minimum, ECS requires
the entry of name and mailing address of the claimant (in the case of a survivor, it is necessary to
name the employee) to permit the creation of a case. Once the CCC creates a claim under this
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circumstance, the matter is referred to the assigned CE to notify the claimant of the need to
submit a signed EE-1 or 2 to allow for claim adjudication.

Case adjudication requires submission of a claimant-signed EE-1 or EE-2, so that DEEOIC
obtains information necessary to process the claim and to ensure that the claimant acknowledges
his or her responsibilities when submitting a claim. CCC will create a claim based on the
submission of an unsigned EE-1/2, or words of claim. However, it is then the responsibility of
the assigned CE to validate that the form is signed by either the claimant, or a person with legal
authority to act on the claimant’s behalf, prior to the issuance of a RD. If, when the case.is in
posture for the issuance of a RD, the CE has not obtained a claim form which./has been signed by
a claimant, or a person with legal authority to act on the claimant’s behalf, the CE is‘to
administratively close the claim. The CE mails a notification to the submitteradvising of the
administrative closure and requesting that the claimant submit a signed-elaim form. Upon
receipt of a properly signed form, adjudication may resume, and the date of filing remains the
date the original unsigned claim, or words of claim, was received.

For a systematic guide to ECS case create procedures, refet to the Claim Form Entry and Initial
Review (Red Pane Review) section of the ECS Standard Operating Procedures (SOPs) available
to staff.

a. Handling Alternative Filings. A non-covered spouse or child of a deceased DOE
contractor employee or RECA Sectionn 5 uranium worker may submit a written
request for an informal evaluation of whether the employee contracted a covered
illness as a result of employment at aicovered facility. As no RDs or FDs are
issued in these instances, an BE-2 is not required. Accordingly, alternative filing
requests are entered into ECS as “Words of Claim” under the form EE-2. The
alternative filing request will be processed in ECS as a survivor claim according
to instructions provided in Chapter 13.13.

6. CE Review. .Onee a new claimds received from the CCC, but prior to initial development
and adjudication,the assigned CE .reviews the claim forms, any employment and/or medical
evidence, the claimed employment and occupational history development conducted by the RC
and ECS to.ensure ECS contains accurate information. If the claim requires additional follow up
action by the RC, the CE may assign additional tasks to the RC as necessary.

a. Missing Information. If a claim form or document with “words of claim” is
missing vital information (e.g., a diagnosed condition, employment information),
the assigned CE requests the omitted information and/or the appropriate claim
form from the claimant, or the designated AR.

b. Acknowledgement Letter. Upon receipt of a new claim, the DO is responsible for
sending the claimant a letter acknowledging the receipt of a new claim and
providing the claimant with a Case ID number and contact information should the
claimant have questions regarding his/her claim.

C. Corrective Action. In some instances, a CE or FAB HR will identify a data entry
error or receive information that warrants a revision to claimant demographic data
recorded in ECS. ECS demographic data such as date of birth, date of death,
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gender, relationship type, phone numbers, POA, and AR names are editable by
the assigned CE or FAB HR. However, in other instances, critical data relating to
the claimant, such as address changes or corrections to name, SSN, or other payee
data, requires extra steps to process. For ECS data changes that the assigned CE
or FAB HR cannot perform on his or her own authority, the DEEOIC requires
two individuals to process an ECS data change: The person who requests ansECS
change and a person who makes the change. This ensures information seécurity
and accountability for critical data changes that has the potential to affect payee
outcomes.

Should a CE or a FAB HR identify a reason to modify ECS data thatshe or she
cannot input on his or her own authority, they are to prepare an.email with a
subject line, “ECS Change Request — Case ID xxxx (insert.Case ID Number).” In
the body of the email, the requester will describe the nature of needed ECS
change. In addition, he or she will reference the Document ID in OIS or attach as
reference any document supporting the data change request (i.e., a claimant
submitted signed address change request).<The CE or FAB HR forwards the
email to the CA. The CA is to process the ECS e¢hange request, unless there is
some reason to seek clarification beforehand.Once completed, the CA responds
to the change request with an email'¢éonfirming the data update. The receiving CE
or FAB HR confirms the change occurred as requésted and then bronzes a copy of
the email, along with any attachments, into OIS for recordkeeping.

7. Creating a Claim Under Part B'vs. Part E, orBoth. Identifying when a claim is to be

adjudicated under Part B, Part E, or'both, it4s first necessary to identify the claimed conditions.
Conditions covered under Part B include CBD, beryllium sensitivity, chronic silicosis, and
radiogenic cancers. Claims for any other.illness not covered under Part B are created and
adjudicated solely under Part E, which covers any illness found related to occupational toxic
substance exposure.

a.

Version 7.0

Consideration of Employment. In addition to considering the claimed medical
condition(s), claimed employment is also considered. Part B of the EEOICPA
coversemployees of the DOE, its contractors and subcontractors, beryllium
vendors; AWEs and eligible survivors. Part E offers benefits to DOE contractors,
subcontractors, and their eligible survivors.

Upon receipt of a claim filed at the RC, the DO CE will perform all necessary
actions to verify claimed employment, including review of the Oak Ridge
Institute for Science and Education (ORISE) database information.

Example 1: If a claim identifies employment as a federal employee at a DOE
facility and a Part B medical condition, the claim is adjudicated under Part B only,
because a DOE federal employee is not a covered DOE contractor employee, as
required under Part E.

Example 2: If a claim identifies employment at an AWE or a beryllium vendor
and a Part B/E medical condition, the claim is adjudicated under Part B only,
because working at an AWE or beryllium vendor is not covered employment
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under Part E. (The exception to this is if it is indicated that the employee worked
at an AWE or beryllium vendor that was designated as a DOE facility for
remediation.)

Example 3: If only Part B medical conditions are checked on the claim form
(e.g., CBD, beryllium sensitivity, chronic silicosis, or radiogenic cancer) and
DOE contractor employment is claimed, the claim will be adjudicated under both
Part B and Part E.

Example 4: Some AWE and beryllium vendor facilities are designated as DOE
facilities during periods of remediation. If the claimant from Examplé1 instead
claims employment with an AWE or beryllium vendor during a petiod of
remediation or identifies the AWE or beryllium vendoras,a DOE facility'on Form
EE-3, the claim is to be adjudicated under both Part/B and Part E. ‘In.such a case,
additional development to establish covered PartE employment would be
required.

Example 5: To establish covered employment under Part E, the employee must
have been a DOE contractor employee. If the€claimantfrom Example 1 claims
only employment as a DOE federal'@mployee, the claim is adjudicated under only
Part B.

Example 6: If a non-Part Bumedical condition (e.g., asbestosis) and DOE
contractor employment‘are claimed, the.claim is treated as a Part E claim only.

Example 7: If the claimant claims diabetes (a non-Part B medical condition) and
employment with an AWE or beryllium vendor during a period in which
remediation'did not©ccur, or.does not identify the

AWEorberyllium vendor as a DOE facility on the Form EE-3, the claim is
adjudicated under enly Part B, as the employee must be a DOE contractor
employee'to be covered under Part E.

Example 8: If an employee claims prostate cancer and DOE contractor
employment, the claim is adjudicated under both Parts B and E. If the same
employee claims both prostate cancer and asbestosis, the prostate cancer is treated
as a Part B and Part E condition, while asbestosis is adjudicated under Part E
only.

Example 9: If a claimant identifies chronic silicosis on the Form EE-2, the claim
is evaluated under both Parts B and E only when the claimed employment was
during the mining of underground tunnels in Nevada or Alaska. If the claimant
employment is outside of these facilities, the claim is adjudicated under only Part
E.

Example 10: All new RECA Section 5 claims are to be adjudicated under both
Part B and Part E.
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8. New Claims in Existing Cases. In situations where there is an existing case record, if a
DO or RC receives a new claim for an additional medical condition, or new survivor, the new
claim form is date-stamped and forwarded to the CMR for processing, as outlined in Item 3
above.

a. Case Assignments. New claims in existing cases are assigned to the appropriate
DO and CE, as outlined above in Item 4. However, if the case is found.to be
currently outside of the jurisdictional office (i.e., at FAB or NO), thediew claim
will be assigned to the DO CE assigned to the case.

b. Medical Evidence Only. If the claimant submits medical eyidence fof an
unclaimed condition (i.e., medical evidence indicating the presence of an illness
which identified as being potentially work-related) witheut.a claim formg'or
document with “words of claim” for a covered condition, the CE contacts the
claimant to request the appropriate claim form. He or she canalso forward the
evidence to a RC for assistance in initiating amew claim.

c. Survivorship Evidence Only. If a new survivor submits survivorship evidence
(e.g., birth certificate, marriage certificate, school records) without a claim form,
the DO or RC contacts the claimanttorequest he or.she complete Form EE-2.

d. Wage-Loss and Impairment Claims.«In cases in which a claimant submits Form
EE-10, Claim for Additional. Wage-Loss and/or Impairment under the EEOICPA,
the CMR does not submit the form inte.the Case Create Queue. Any EE-10
received in the CMR is scanned as regular mail and appears in the assigned CE’s
“Unreviewed Assigned” document queue, at which time the CE is responsible for
reviewing the€laim form, entering the appropriate information into ECS and
completing@appropriate development actions. This data entry process also applies
when a claimant.submits ‘‘words of claim” in lieu of Form EE-10 to requesting
wage-loss and/or impairment benefits.

0. Withdrawal of a Claim. A'claimant is able to withdraw his or her claim for benefits for
any claimed‘condition(s), or wage-loss or impairment, prior to the issuance of a FD for the
requested benefit(s). “All requests to withdraw a claim for benefits must be in writing, signed by
either.the claimant.or his or her AR, and specific in reference to what Part or Parts under the
EEOICPA the claim is to be withdrawn.

a. To resume development on a withdrawn claim, the claimant must submit a signed
letter to DEEOIC requesting the resumption of the withdrawn claim or submit a
new signed EE-1 or EE-2 form for the same illness(es)/death previously under
adjudication. DEEOIC will resume development by picking up where
development left off at the time the claimant chose to withdraw. Therefore, if a
RD concerning the claim in question was issued and the case forwarded to FAB,
but then the claim is withdrawn and administratively closed, a new RD should not
be issued.

(1)  An exception to the above general rule exists for handling withdrawn
impairment claims. For a withdrawn impairment claim, DEEOIC will

Version 7.0 50 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 7 — Case Creation

Version 7.0

resume development of the claim at the stage that existed at the time of
withdrawal, as long as the claim seeks a resumption less than 2 years from
the impairment claim filing date. For any request to resume a withdrawn
impairment claim that occurs two years or later after the prior filing date,
DEEOIC will consider the request a new impairment request, entitling the
claimant to obtain a new rating by his or her own physician or a CME;.and
the withdrawn impairment claim will remain administratively closed. This
means that any outstanding RD issued in response to the prior'claim’s
administrative closure will not be pending review by FAB:
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CHAPTER 8 — CASE MAINTENANCE

The content of this chapter has been
removed. This chapter‘hasbeen left
intentionally blank to maintain the chapter
numbering sequence of this manual.
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CHAPTER 9 — TRANSFERS AND LOANS

The content of this chapter has been
removed. This chapterhasbeen left
intentionally blank to maintain the chapter
numbering sequence of this manual.
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CHAPTER 10 - RESOURCE CENTERS

1. Purpose and Scope. This chapter describes the policies and procedures governing the
DEEOIC RCs.
2. RC Functions. The RCs are situated in key geographic locations throughout the United

States to provide assistance and information to the EEOICPA claimant community and‘other
interested parties. The RCs gather substantial information and documentation, but they do not
perform adjudicatory functions. The RCs provide claim development support and program
outreach as well as initial claim intake.

A contractor manages and staffs the RCs. Each RC has a manager who reports to'the RC
Contractor Project Manager, who in turn, reports to the DEEOIC RC Coordinator located at the
NO. The RC Coordinator is responsible for supervising the activities of all RC staffynationwide.

The RC functions include the following:

a. Claim Intake. Most new Forms EE-1/2are fileddirectly with the RC located in
the geographical area where the claimant(s).reside. Forms EE-1/2 received
directly in the DO undergo employment verificationat the DO and such claims
are referred to the RC only if the DO determines that an OHQ is required.

Regardless of place of receipt, the date of filing for a claim is the earliest
discernible date stamp.or postmark of a.claim form or words of claim. Words of
claim are any written statements received without a claim form that indicate a
claimant’s intention to seek benefits under the EEOICPA.

Whether filing by telephone or in person, RC staff relays information about the
program to the claimant. The RC explains the eligibility requirements, asks about
conditions that the claimant has developed, and begins the process of gathering
information for use, in adjudication.

(1) Filing by Telephone. When a claimant files a claim telephonically with
RCs, but then either refuses or fails to sign an actual claim form, the RCs
must proceed as follows:

(a) One week after the claim intake call, the RC telephones the
claimant, informing him or her that the claim form must be signed
to complete the filing process. If a case exists in ECS, the contact
is recorded in Phone Calls.

(b) Two weeks (14 days) after claim intake, the RC sends the claimant
a letter advising him or her that a signed claim form is necessary to
begin the claims process. The letter further advises that in the
absence of a returned and signed claim form, the unsigned claim
form will be sent to the DO, but that the DO CE will
administratively close the claim because of the lack of a signed
claim form.
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(c)  Ifasigned claim form is not received four weeks (28 days) after
claim intake, the RC sends a final letter to the claimant telling him
or her that the unsigned claim form will be forwarded to the DO
assigned to adjudicate the claim, and that the DO CE will
administratively close the claim because of the lack of a signed
claim form. The RC then prepares a memo to the file documenting
the times, dates, and manner of the efforts made to get the form
signed, and of the warning that the claim will be closed
administratively. The memo, unsigned claim forms, and copy of
14-day and 28-day letters to the claimant are uploaded to EDP for.
further action by the CE.

Phone Calls: RC staff will serve as the initial responderfor incoming DEEOIC
phone inquiries, regardless of case location/jurisdiction or request status. RC staff
members will use all available program resources in responding to inquiries in the
most efficient and expedient manner possibles

When RC’s receive phone inquiries from a claimant or AR seeking a status of a
claim or medical authorization request thatrequires further review/analysis by
DEEOIC staff, they are to transfertheeall to the appropriate adjudicatory DO CE,
FAB HR, or assigned MBE. Calls transferred i this manner will be documented
as a pending phone call in ECS until-closed by RC or DEEOIC staff. In the event
that a transferred phone calliis not answered by the designated DEEOIC staff
member, the caller willthave the option.te'either leave a voice mail message with
the intended call recipient or/be returned back to the RC staff member who may
then annotate ECS with.a request for a returned phone call.

When RC’s‘receiveOnsite mquiries from a claimant or AR seeking claim status
that requires further review/analysis by DEEOIC staff, they initiate contact with
the DO'CE, FAB HR, of assigned MBE. When referring a claimant or AR to a
DO, FAB or assighed MBE, the RC will initiate a telephone call with the
appropriate DEEOIC staff member, requesting assistance to address an incoming
inquiry received at the RC. If the DEEOIC staff member is not available to take
the call,an automated record of a pending phone call will be created in ECS.

Program Information. If a potential claimant calls for information and/or
guidance and no claim is on file, the RC staff member informs the potential
claimant of filing requirements and available benefits. No referral to a DO or
FAB is necessary. As no claim exists, a note memorializing the telephone
conversation cannot be entered into ECS.

Where a current claimant contacts the RC for guidance about the claims process
(e.g., confirmation that a claim exists, questions about submitting new evidence or
a new claim for benefits), the RC can provide guidance to the claimant as needed
without referral to the DO or FAB. The telephone conversation is memorialized
in ECS.
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Also, RC staff may assist claimants in understanding the information being sought
in DO development letters, explain the means by which such information may be
obtained, and assist claimants in obtaining evidence. The RCs also assist
claimants with medical bills/documentation and enroll/educate medical providers
to join and navigate the automated medical bill pay system. Again, the telephone
conversation is memorialized in ECS.

d. OHQ. RCs conduct occupational history development on all new Part E claims,
and some previously filed Part D/E claims, as discussed in sectionsS below.

e. Any document or record generated or received by the RC relevant to@n initial
claim submission or to an existing claim must be uploaded to OIS«ia the central
mailroom or the EDP.

3. ECS Usage in the RC. ECS access is granted to the RCsto record claimant interaction

and obtain claim status updates. All such interactions are recorded in ECS. Some RC activity
occurs prior to case creation in the DO, and ECS data input 1s unavailable. RCs make ECS
entries only on created cases. Where the case is not yet'createdsthe RC maintains a written
account of all claim-related activity, including the date on which such.activity took place.

Version 7.0

ECS Notes. The ECS Notes field is used for all face-to-face contact with a
claimant on a created case. For example, ECS notes are used when a claimant
appears at the RC to submit,evidence or claim forms, to make an inquiry or raise a
concern, or to complete the OHQ interview.

The RC staff member records the claimant’s visit in the notes field in ECS,
providing a syfiopsis of the conversation and a description of any evidence or new
claim filed.during the visit." The Notes entry outlines the interaction with the
claimant, including instructions or guidance the RC provides to the claimant. The
RC discusses only information on a specific claim with the claimant in question.

Phone Calls. The Phone Calls field in ECS allows RC staff members to
memorialize telephone conversations, access telephone messages for calls
received.in the RC, and provides a mechanism to track and maintain telephone
contacts on given case files.

RCstaff members receive incoming telephone calls, return calls and place calls to
claimants and others regarding questions and concerns arising out of the claims
process.

(1) RCs receive various kinds of direct calls. Generally, incoming calls are
from claimants (or their AR) seeking claim status or guidance, or from
potential claimants seeking program information and guidance regarding
the claims process.

(2) A RC staff member returns a telephone call received in the RC within two
business days of receipt regardless of the issue at hand. All calls related to
claims must be returned and memorialized in ECS accordingly.
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3) Outgoing calls are those generated from the RC for a purpose other than
returning a telephone call. Many RC outgoing calls are generated in the
course of conducting occupational history development and are
memorialized in ECS only on created cases.

Calls from Claimants. Each telephone call to or from a claimant must be
accurately recorded in ECS. If RC staff members conduct OHQ interviews (see
below) by telephone, the OHQ interview must be memorialized in E€S Phone
Calls.

The RC staff member handling the telephone call outlines thé content of the
discussion, the claimant request, if any, the guidance or solution offered, and the
outcome of the call or resolution of the issue at hand. Entry of quality data is of
the utmost importance, and the RC staff member strives to ensure aceuracy and
specificity of data input when telephone contact is noted in ECS.

ECS Entries. The RC ECS user may change ECS entries placed into the

system by RC staff as needed to correct€rrors, or'at the request of the RC
manager upon his or her final review of claimile material before it is forwarded
to the DO. However, the RC cannot delete ECS entries, so RC staff and
managers must ensure that the data entered into ECS is of high quality and free
of errors prior to saving the entries into the system.

Once an ECS record isdnput at the RE level, only NO DEEOIC staff may
remove it. No capability to add or alter ECS has been granted to the RCs, and all
coding operations related to RC activity on a case (aside from activities related to
inputting phone calls or ECS Notes) are entered at the DO to correspond with the
date of the activity, as noted en the RC memorandum that accompanies case file
materials to the DO.

ECS Security. Security measures govern access to the system due to the
sensitive nature of the records available in ECS and other claim file documents
(e.g.,employment history, payment information, disease history, Social Security
Numbers, and addresses).

When a RC staff member is hired, and ECS access is required for that
individual, access must be granted. Conversely, when an RC staff member’s
employment is terminated, that person’s ECS access must be disabled.

(1) To give a new RC staff member ECS access, the RC manager prepares a
memorandum to the RC Contract Project Manager requesting such access
and providing all pertinent employee information. The RC Contract
Project Manager sends a memorandum to the DEEOIC RC Coordinator at
NO, who reviews the request and advises Energy Technical Support of the
need to grant access to an incoming RC employee.

(2) Upon termination or resignation of an employee, the RC Manager
prepares a memorandum to the RC Contract Project Manager. The
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memorandum provides the former employee’s name, title, employee
number, and all other necessary information, including the date of the
employee’s termination or resignation. The memorandum requests that
the former employee’s access to ECS be terminated on a specified date
(i.e., date of termination or resignation).

The RC Contract Project Manager then prepares a memorandum‘notifying
the DEEOIC RC Coordinator advising of the RC former employee’s
scheduled departure. The DEEOIC RC Coordinator advises Energy
Technical Support of the need to delete ECS access to the outgoing RC
former employee upon receipt of such notification.

4. Security, Privacy, Conflicts of Interest.

Version 7.0

RC Staff Member with Interest in a Claim. A R staff member may be a party to
a claim under the EEOICPA or may have a personal or familial interest in the
outcome of a claim.

(D

RCs must avoid conflicts of interest.injprocessing claims and

should avoid even the appearance of impropriety in their work. Their
staffs must work without any bias or influence that would affect their
ability to render impartial service to the government in carrying out their
duties.

Therefore, RC staff cannot process claims or occupational histories for
immediate family members (defined as spouses, children, siblings,
grandparents, parents, or first or second cousins) or for any other
individuals with whom they would have so close a relationship as to affect
their judgment.

When a RC staff member has a claim of his or her own, or when the
situation meets the definition of a conflict of interest due to a relationship
as defined above the RC notifies the DEEOIC RC Coordinator at NO in
writing via e-mail memorandum.

Security and Individual Privacy Concerns. When interacting with claimants and
other interested parties (e.g., ARs) RC staff must remain aware of individual
privacy concerns and maintain compliance with Privacy Act mandates. Except as
discussed below, RC staff members may not provide information about an
individual claim for benefits, or any other personal information, to anyone other
than the identified claimant or his or her AR.

(1)

For RC staff to release any information regarding a specific claim or
claimant to an alleged AR of that claimant, the RC staff must verify that
the AR is listed in ECS as the AR of record.

A claimant may authorize other third parties to receive claims information
but may not authorize multiple ARs.
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(2) Where information is sought that exceeds the RC’s ability to assist the
claimant or AR (e.g., specific development questions regarding the
relationship between toxic substances and illness), the RC staff refers the
matter to the proper DO CE, FAB HR, or MBE denoted in ECS as the
primary CE.

c. Multiple Worksites. In all instances involving multiple worksites, the RC closest
to the residence of the claimant(s) performs the required development tasks. For
instance, if employment is claimed at all three Gaseous DiffusionPlants (GDP),
and the employee/claimant(s) reside in the Paducah, Kentucky.area, the Paducah
RC handles all required tasks with assistance from the otherRCs as needed.

d. Multiple Claimant Locations. If claimants reside in different states and the claim
as a whole can be better served by another RC, a R€ will be assignedbased upon
the geographical locations of the claimants.

5. Occupational History Development. The RCs conduct initial e¢cupational history
development on Part E cases only for claims involving€overed Part E employees and their
eligible survivors. This is accomplished by conducting an.interview with each claimant filing a
Part E claim to complete an Occupational History'‘Questionnaire). Exhibit 10-1 is a sample of a
completed OHQ; however, reported information will vary depending on individual employment
and responses.

a. Scheduling the OHQ interview. Upon.receipt of a new claim, the RC will
ascertain the claimant’s schedule for completion of an OHQ interview. The RC
may interact with the claimant in-person at a RC office or via a telephone call.
OHQ interviews will occur only in those cases under Part E that involve a
contractor or subcontractor employee seeking compensation or the survivor(s) of
a deceased employee. Prior to any OHQ interview, the RC is to provide the
claimantmotice about the purpose of the OHQ and the claimant’s right to have a
designated AR present during the OHQ interview.

(1) The RC should explain to the claimant that the function of the OHQ
interview is to collect relevant information from the claimant about the
named employee’s work history involving atomic weapons. Specifically,
the OHQ interview will seek information that the claimant is
knowledgeable about the employee’s work locations, job titles, work
processes or contact with specific toxic substances. OHQ interviews
typically take 2-3 hours. The RC will prepare a narrative account of the
information received during the interview in an OHQ document that the
RC will upload to the case file to assist with development during case
adjudication. The RC will provide a copy of the completed OHQ to the
claimant once the interview is complete.

(2) During the initial interaction with the claimant on scheduling an OHQ), the
RC is to advise the claimant that an AR may be present during the OHQ
interview. If the claimant has a desire to have their AR present, the
claimant must have a designated AR registered in their claim. The RC
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will coordinate with the claimant on a mutually acceptable schedule for
conducting the OHQ with the claimant and their AR in attendance.

(3)  In certain multiple claimant survivor claims, claimants may identify one
spokesperson that will conduct the OHQ. The RC is to advise the
claimants that this is acceptable; however, each claimant must submit.a
written request naming the spokesperson to conduct the OHQ. Otherwise,
the RC is obligated to interview each claimant.

Once the RC provides notice to the claimant on the purpose of the OHQ interview
and their right to have an AR present, the RC will determingf the claimant is
agreeable to proceed with the OHQ interview or whether the RC néeds to
schedule the interview on a later date. The RC has 14 calendar days to complete
an OHQ. In any situation where the RC cannot complete the OHQ within 14
days, the RC advises the DO CE via email of the@easons for the delay and
outlines the steps necessary to complete an OHQ. The CE is to notify the RC
whether the CE will permit an extension of'the period for completing the OHQ.
The CE should apply discretion in allowing more'time to obtain an OHQ when
reasonable reasons exist for doing so. If'the RC cannot:complete an OHQ within
30 days of receipt of a claim, the RCiis to suspend all further efforts. It is to send
an email notice to the assigned CE that an OHQ has not occurred. The RC will
upload the email to OIS. Depending©on the circumstances, a CE may later direct
the RC to schedule an OHQ,,if appropriate and necessary.

Conduct of the OHQ interview. The RC OHQ interview occurs to collect
information about an employee’s work history that potentially brought them into
contact with texic substances. Claimants often have detailed insights into
different agpects of an employee’s work history that are extremely valuable in
developing an employee’s toxic substance profile. During the RC interview, the
interviewer will follow.a set series of questions, allowing for additional follow-
ups where necessary,to obtain as accurate and informative response as the
¢laimant can recall.” The RC interviewer will record narrative information
collected during the interview in an electronic format that will enable the
interviewer to print a completed OHQ at the conclusion of the interview. The RC
interviewer is to record narrative responses in as accurate a manner as possible
based on the verbal responses provided by the claimant.

Documenting the OHQ for the case file. Once the OHQ interview is complete
and the OHQ document finalized for release, the RC will print out a final version
of the OHQ for mailing to the claimant. The RC will complete the OHQ
confirmation notice (Exhibit 10-2) verifying that the interview took place and its
date. The RC will then upload a copy of the confirmation notice, along with a
copy of the final OHQ, to OIS so that it becomes part of the official case record.
The RC will also mail a copy of the confirmation notice and the completed OHQ
to the claimant. If the claimant has any comments or corrections, the claimant
must submit written feedback to the CE assigned to the case.
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6. Transfer of Cases. Once all possible occupational history development actions are

complete, the RC uploads to OIS all claim forms and associated documents, including a
memorandum outlining RC activities to that point. Upon receipt of the initial submission, the
case is created as set out in Chapter 7 — Case Creation. Once the case is created and the claim
assigned to a CE, the CE reviews all claim file materials and occupational history development
materials for ECS data input.

a.

CE Review. The CE reviews the initial submission to determine whether
additional tasks are necessary at the RC level. As noted above, the, CE may return
any part of the package to the RC, if they identify a deficiency.or they feel an
additional OHQ interview is necessary.

The CE uses the information obtained during the occupational development as a
tool for establishing causation (based upon employment and the claiméd covered
illness) in the adjudication process. Also, the CE proceeds to develop the claim.

Receipt of Materials in the RC After Case Create. Any suchamaterials are sent to
the DO with the occupational history development package if they cannot be
included with claims submission. All other materials received at the RC after all
development is concluded (including ECS printouts)@are submitted without a
memo.

Receipt of Material in the DO Prior to Case/Create. In some cases, the DO
receives documentation from the RCepriof to receipt/filing of a claim form. The
DO maintains all such information in a dummy folder and retains it until the claim
form is received.. When the case is created, RC actions are entered into ECS to
correspond with the day upon which they actually occurred, regardless of claim
filing date,

7. RC File Retention. Dependingaipon the circumstances and the need for additional

follow-up regarding a task described in this chapter, RCs retain or destroy file materials as

necessary.

a.

Version 7.0

RC staff retains all claim forms and associated documents submitted to DOL
(either through EDP or U.S. Mail, etc.) for a minimum of seven calendar days.
This includes Forms EE-1/2/3 and any supporting documents associated with
these forms at the time of submission.

The RC staff also retains original Birth Certificates, Marriage Certificates, and
Death Certificates until a copy is scanned to OIS. Once the Birth Certificate,
Marriage Certificate, and Death Certificate is confirmed to be uploaded to OIS,
they are returned to the claimant. Originals of these documents are not destroyed.

During the retention period, all documents are kept in a secure/locked cabinet.
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CHAPTER 11 — INITIAL DEVELOPMENT

1. Purpose and Scope. This chapter explains the procedures the CE uses for the initial
development of a new Part B and/or Part E claim under the EEOICPA.

2. Review for Potential Development. Regardless of the type of claim (i.e., B only, E-enly,
B and E), the CE conducts an initial screening of all material submitted with a new claim to gain
a contextual understanding of the scope of the claim and to begin formulating an approach to
development, if needed. In this analysis, the CE must apply the various programaesourees that
provide guidance relating to the criteria necessary for proper claim outcomes,<Moreover, itiis
important that the CE apply proper expertise in assessing evidence, principally that all
documentation relating to a claim is examined to ascertain whether it serves to,satisfy the
necessary criteria leading to a positive claim outcome. Key initial factors.the CE needsto assess
include:

a. Medical Condition(s). The CE must assess whether the claimant has submitted
medical evidence, including physician treatment records; hospital records,
physical exams, medical notes, or other.documentation from a medical source,
that support a diagnosis for each claimed medical condition.

b. Employment History. The claimant must providedinformation as to the
employee’s work history, including locations and period(s) of specific
employment for a qualifying AWE, the DOE or its contractors and
subcontractors, or employment at covered locations under Section 5 of RECA.
Initial review of the®mployee’s work history will help the CE direct his or her
development in verifying the claimed employment as accurate.

c. Survivorship Eligibility (When Appropriate). In survivor claims, initial screening
of the case ensures that every potential survivor who may be eligible for benefits
is identified. The CE must review each survivor claim presented so that each
potential survivor is récorded properly as a party to the claim, and that any other
potential survivor that is not party to the claim, is identified so that development
occursto obtain claims from non-filing survivors.

3. Sources of Evidence. Decisions are based on the written evidence of record. Evidence
may include (but is not limited to) forms, reports, letters, notes, personal statements, and
affidavits. Most of the evidence required under the EEOICPA may be obtained from the
following sources:

a, Claimant. Any claimant filing for benefits under the EEOICPA must submit the
necessary evidence required for the program to adjudicate the claim.

b. DOE. The DOE had contractual arrangements with employees, contractors,
subcontractors, AWEs and Beryllium Vendors with respect to the United States
Atomic Weapons Program. The EEOICPA requires DOE to produce evidence in
its possession regarding the work history of employees for which a claim has been
filed.
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Corporate Verifiers. While it produced atomic weapons, the DOE maintained
relationships with a wide variety of external corporate entities, such as contractors
and subcontractors, Beryllium Vendors and AWEs. In certain situations, the CE
must contact the corporate or other private entities to obtain information about a
claim for compensation.

ORISE. Oak Ridge maintains the ORISE database, which may be accessed via
the Internet. The ORISE database, which contains information for over 400,000
employees from the 1940s until the early 1990s, is an effective source for
verifying employment for individual claims. ORISE is accessible via ECS.

NIOSH. NIOSH is an agency within HHS that is responsible for estimating the
radiation exposure to DOE employees, contractors, subeontractors, and AWE
employees during the production of atomic weapons. NIOSH rescarches site
information for covered facilities and sends doseteconstruction reports to
EEOICPA DOs. The DOs use the dose reconstruction reports to determine the
PoC between a claimed cancer and exposure at a covered facility, based on the
criteria established by NIOSH.

Medical Sources. These sources include reports from doctors and hospitals
providing examination and/or treatment to covered employees. By signing Form
EE-1 or EE-2, the claimant authorizes OWCP to collect medical documentation
pertinent to his or her case:

Center for Construction Research and Training. The Center for Construction
Research and Training was formerly known as the Center to Protect Workers’
Rights and continues to utilize the acronym CPWR. CPWR is a research,
development and training arm of the Building and Construction Trades
Department (BCTD) of the American Federation of Labor-Congress of Industrial
Organizations (AFL-CIO). The DEEOIC has contracted with CPWR to maintain
a database of contractor/subcontractor employers at certain DOE facilities.
Access to'this database, found at https://www.btcomp.org./ may prove helpful in
linking the claimed employers to the claimed DOE facilities, when other records
are insufficient in establishing the employer and DOE facility connection (see
Chapter 13 - Establishing Covered Employment).

SEM. The SEM is a web-based tool designed to assist the CE in developing for
exposure to a toxic substance. The SEM identifies the toxic substances that were
commonly used in each DOE and RECA Section 5 facility and contains two
general categories of information that may be searched: chemical profiles and
site-specific information tailored to the covered facility or site.

Medical Health Science Experts. The program can consult with medical health
science experts to assist in evaluating claims, including experts in the fields of
health physics, industrial hygiene, and toxicology.

Other Sources. The DEEOIC may receive evidence from other sources, such as
individuals completing employment affidavits, claimant representatives, SSA
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records, DAR records, or by utilizing the Employment Pathways Overview
Document (EPOD), which is a document that the NO Policy Branch created to
assist CEs in identifying facility-specific contact persons and resources to use in
obtaining employment verification (see Chapter 13 - Establishing Covered

Employment).

4. Advising the Claimant of Deficient Evidence. When the CE determines that additional
development is required, he or she must advise the claimant of the deficiency and provide the
claimant an opportunity to overcome the problem.

a. Initial 30-day Period. If the CE identifies a deficiency in the‘evidence that
requires development, a letter is prepared which describes the defic¢iency and
additional information necessary to overcome the problem. The CE thoroughly
reviews the evidence in the file before writing the letter and tailors the'letter to the
individual case.

b. Extensions granted for submission of evidenice. If the claimant does not submit
the requested evidence within the initial30-day period, the CE has the discretion
to extend due dates for justifiable reasons. "The CE may,allow for an extension to
the period allowed for submitting.evidence when the‘claimant has committed to
the submission of additional evidence within a teasonable period after the initial
30-day period, or the CE has received a justifiable explanation from the claimant
as to any delay. When granting an extension, the CE must clearly communicate
to the claimant the period which he or.she'is allowing for submission of evidence.

5. Requesting Evidence by.Telephone. The CE may use the telephone to gather evidence.
Person-to-person contact oftefi succeeds in obtaining information, addressing specific concerns
and defusing contentious situations{» The CE must conduct himself or herself in a professional
and courteous manner on a telephone call.

a. Documenting PhoneCalls. CEs document each call in ECS, which in turn will be
uploadedautomatically as a document into OIS for recordkeeping. CEs must
document the call with sufficient descriptive narrative to clearly explain the
interaction with the caller.

6. Eormer Part D Claims. Former Part D claims, which were administered by the DOE,
have been migrated into the DEEOIC claims process. The CE must examine any relevant Part D
documentationnwhen adjudicating a claim, as it could assist in the adjudication of the DEEOIC
claim. Materials that can be included in the Part D claim includes:

a. Physician Panel Report. Part D case files may contain this report, which consists
of the Office of Worker Assistance (OWA) physician’s discussion, rationale, and
conclusion as to whether a toxic substance aggravated, contributed to, or caused
the claimed condition(s).

(1) DOE acceptance of Physician Panel recommendation. If a positive DOE
Physician Panel finding is present in a Part D case file and the file contains
a claim approval letter signed by a DOE official, DEEOIC considers the
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finding a positive determination from DOE. Generally, such claims are in
posture for acceptance of causation under Part E, but further development
of survivorship and potential coordination and offset issues may be
required of the CE before issuing a RD.

Building Trades National Medical Screening Program Database. This database
contains work history and medical test results for employees who worked at
Amchitka Island, Savannah River, Oak Ridge, and Hanford. The information also
relates only to those employees who filed Part D claims with DOE from 2000-
2004. DEEOIC maintains the database and it is accessible by elaims staff.
Employee information found by the CE in accessing this database is.to be
extracted and uploaded into OIS for reference during claim review. A letter, from
the Building Trades FWP Medical Director describing the,information obtained in
the database search and attesting to its validity is also available to staff. For any
positive search result for which the CE finds infotmation maintained in the
database, the CE prints this letter and attaches‘it to the documents extracted from
the database and they are uploaded to OIS.

7. DOE Former Worker Program (FWP). The FWP began in 1996 and DOE designed it to

evaluate the effects of DOE’s past operations on.the health of workers employed at DOE
facilities. The program documents medical conditions and workplace exposures that may help
the CE develop and adjudicate claims. FWP records'contain valuable information about medical
conditions and can help the CE develop for.a covered illness. During initial development, CEs
should include any documentation originating from@ EWP in their examination of the case. In
those instances where there is an indication.of FWP screening of the named employee, the CE
must contact the relevant FWP for any.médical or employment documentation in its possession.

a.
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Results of medical tests conducted by the FWP (e.g., pulmonary function tests,
BeLPT, blood tests, X-rays with B reader interpretations, etc.) are valid when
interpreted by a qualified physician. The CE may use such test results in
evaluating records for a covered illness, provided a physician’s interpretation of
the test result is present in the case evidence.

Exposute Documentation. FWP medical screening includes an evaluation of
former DOE workers for adverse health outcomes related to occupational
exposures to substances such as beryllium, asbestos, silica, welding fumes, lead,
cadmium, chromium, and solvents. In many instances, FWP screening collects
information as to the nature, extent, and duration of exposure to particular toxins.
This evidence can be very useful to a CE when assessing a Part E claim because it
provides exposure details that are unique to the employee.

Obtaining FWP Records. In those instances where claimant submitted
documentation suggests that they have undergone screening by a FWP, the CE
may request medical and employment records in possession of the FWP.
DEEOIC will provide its staff with a listing of POCs for the different FWPs. The
CE reviews the POC list to identify the appropriate POC. The CE prepares a
package and a cover letter to the POC (Exhibit 11-1). The package includes a

65 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 11 — Initial Development

letter to the FWP, a cover memo, Form EE-1 or EE-2, and EE-3. Once completed
the CE mails or faxes the packet to the designated POC.

8. Terminally 11l Claimants. DEEOIC strives to process claims fairly and expeditiously for
all claimants. However, claimants who are end-stage terminally ill must have priority
processing.

a. Claims Actions. DO and FAB HRs are instructed to watch for indicators of an
end-stage terminally ill claimant any time they are reviewing a case file or
preparing a decision. Indicators of end-stage terminally ill claimants include
requests for hospice care, medical evidence stating that the ¢laimant i§ at the end-
stage of an illness, or telephone calls or letters from RCs, congressional offices,
ARs, family members, or medical providers regarding the.claimant’s illness.
Upon receipt of information that an employee may be at a terminal stage of an
illness, the DO or FAB HR must coordinate notification of the situation to the DD
(or ADD) or FAB Manager (depending on where the file is located).

The DD/ADD or FAB Manager must usé sound judgment in determining if
priority handling needs to occur. If medical documentsior other information
indicate that the claimant is in the.end=stage of his/her illness or that death is
imminent, the DD/ADD or FAB Manager directs€ase action to occur in an
expedited manner and ECS is updated to include the terminal indicator.

Priority handling for tefminally ill claimants requires all DEEOIC staff to
undertake claim adjudication‘activities in an expedited manner, wherever
possible. If a case requires referral to the NO for reopening or policy
clarification, the DO or FAB must identify the claimant as terminally ill in the
memo to thé Director: If the'claimant’s terminal medical status is unclear, the
DD/ADD or FAB manager must initiate development to obtain medical evidence
to establish the status of the claimant is at the end-stage of a disease or illness.

9. Correspondence Creation and Tracking System (CCAT.) CCAT is an internal form and
correspondence generator within ECS that is used to generate certain standardized forms and
correspondenceletters., The system populates various fields with information already contained
within ECS, such as names and addresses, while allowing the user to input other claim-specific
information. In addition, CCAT also contains samples of these forms and letters. A complete
list-of letters and forms currently available can be viewed in CCAT.
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CHAPTER 12 — REPRESENTATIVE SERVICES

1. Purpose and Scope. This chapter contains a discussion regarding persons who represent
the interests of claimants before the DEEOIC. It provides guidance to DO and FAB staff on the
designation of a representative, the role and functions of a representative, and fees charged by
representatives for their services.

2. Authority. Under 20 C.F.R. §§ 30.600 and 30.601, a claimant may authorize any person,
not otherwise prohibited by law, to represent him or her. The authorization includes allowances
for communicating with claims staff, accessing case file documentation, receiving copies of
decisions, submitting objection(s), filing appeals, and seeking medical authorizations.

a. No Requirement for Representation. A claimant is notrequired to designate a
representative to file a claim or receive any benefit.available under the EEOICPA.

b. Exclusive Representation. If a claimant chooses to have an AR, he or she may
appoint only one representative at a time. The claimant has the ultimate decision-
making authority to designate or remove'his or hér representative from acting on
his or her behalf with regard to his or her claim. He orshe can exercise this
authority at any time and for any reason. In'situations where a POA or court-
issued instrument exists that grant someone legaldecision-making authority
regarding the interest of the claimant;ythat person has authority to appoint or
remove a DEEOIC representative.

c. Authorization in Writing. Any representative appointment must be submitted in
writing. The information that is necessary for a claimant to appoint a
representativeds the representative’s name, mailing address, and telephone
number. The claimant is to date and sign the request. The claimant may appoint
a representative by filling out the “Authorization for Representation/Privacy Act
Waiver’ (Exhibit 12-1)4but use of this form is not required. If the appointing
document does not.contain the representative’s full name, telephone number and
address, the CE or FAB staff person obtains that information. The CE or FAB
staff person is to determine within ECS whether DEEOIC has the AR registered
with known contact information that the CE or FAB staff person can assign to the
case file record or that a new AR entry is necessary. After inputting new AR
contact information, a DO or FAB manager will validate the entry.

d. Removal of Representative. A claimant may elect to either remove or change a
representative at any time and for any reason. When removing a representative,
the claimant is to submit a signed and dated written request that identifies clearly
the person removed as representative. When replacing a representative, the
claimant must state in writing that he or she is removing the previous
representative and replacing that person with another person. The claimant must
name the previous representative and name the new representative, along with the
new representative’s mailing address and telephone number. Once the claimant
removes a person from serving as his or her representative, the assigned CE or
FAB staff person is no longer to interact with that individual in relation to the
claimant’s case file. A representative may also resign his or her appointment with
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a signed statement of such. The CE or FAB staff person will update ECS
regarding removal and/or change of representative.

3. Length of Appointment. DEEOIC recognizes the authority of a properly appointed AR
throughout the entire claims process (including any hearing), unless or until the claimant
removes the appointment, the representative withdraws, or the claimant dies.

a. Death of the claimant. In the case of a claimant’s death, his or her DEEOIC
representative appointment ceases. In addition, any appointment such asan
attorney-in-fact under a POA or a conservator under a conservatorship ends.

4. AR’s Role. The AR’s role in the claims process depends on the scopeofthe authority
that the claimant grants him or her. Unless the claimant’s authorizationsspecifies otherwise, a
properly appointed AR has the authority, to the same extent as the.€laimant, to present or seek
evidence, make factual or legal arguments, or seek medical authorization, interact with DEEOIC
staff, and obtain information from the case file. Any notice or other communication from the
DEEOIC that relays a requirement for claim adjudication.ds considered satisfied, if the DEEOIC
sends it to a properly designated AR. The DEEOIC considers any communication sent to an AR
the same as communication to the claimant. In most situations, the CE,or FAB staff person is to
relay information or other communications directly torthe AR, with@ copy going to the claimant.
Where claimant contact information is unavailable, the CE or FAB staff person communicates
solely with the AR. However, the CE or FAB staff person may choose to contact the claimant
directly, if an AR is unresponsive, provides.unclear guidance or direction, or a contradiction
exists between information received from an AR versus-the claimant. In any situation, the
claimant is the final arbiter of any matter involving his or her claim. An appointed AR, who
does not possess legal authority.through a POA or court document to act on behalf of a claimant,
does not have the authority to‘sign for a claimant in initiating a claim or sign an EN-20 Payment
Form for the claimant.

5. Authority of anvAttorney-in-Fact or Legal Conservator/Guardian. A power of attorney
(POA) is a legal authorization that gives a designated person, named as an agent or attorney-in-
fact, the powerto act for'the claimant with respect to the subjects described in the POA. There
are other types of legal designations that permit an individual to act in the name of the claimant
including conservatorsior guardianships. In any of these situations, a written legal instrument
must exist that grants legal authority for someone to act on behalf of the claimant. The written
instrument will include language that describes the specific authorities granted to the attorney-in-
fact.to act on behalf of another and can be different from one situation to another. An attorney-
in-fact may possess broad or limited authority to make decisions about the claimant’s property,
finances, investments, or medical care. In some instances, the authority conveyed in a legal
mstrument identifying an attorney-in-fact may only be effective when the claimant is determined
tobe incapacitated and unable to care for himself or herself in a particular way as set out in the
instrument. In other situations, the agent or attorney-in-fact may be required to sign documents
for the claimant using specified language.

To maintain situational awareness of individuals named as attorneys-in-fact and their permitted
authority, DEEOIC must document a CE’s review of submitted legal instruments that allow an
attorney-in-fact or other designated individuals to act on behalf of a claimant. The assigned CE
will perform such assessments and is responsible for preparing an attorney-in-fact memorandum
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to file (Exhibit 12.2) that describes the extent of authority one or more attorneys-in-fact have to
act on behalf of a claimant. With the receipt of subsequent submissions of legal instruments
relating to an attorney-in-fact designation, the CE is to conduct a review to determine if a
supplemental attorney-in-fact memorandum is required that updates the status of individuals with
a capacity to act on behalf of a claimant.

Version 7.0

When reviewing a legal instrument that communicates an authority for someone
to act on behalf of a claimant, the CE conducts a comprehensive reviéw of the
case file to determine whether an attorney-in-fact review memorandum already
exists. This review will occur upon receipt of a legal instrument that
communicates that an individual has some level of authorityto act on'behalf of a
claimant. The CE also needs to assess any newly transferred cases with pending
adjudication actions to identify properly any individualithat may serve as‘an
attorney-in-fact for a claimant. If a HR or MBE recéives a legal instrument
relating to the naming of an attorney-in-fact during the course of their case
adjudication duties, the HR or MBE is to notify the'assigned CE in OIS that a
document has been received requiring attorfiey-in-fact review.

(1) Should the CE ascertain that an existing attorney-in-fact memorandum to
file exists that describes accurately the.individual’s ability to act on behalf
of the claimant, the CE énsures the incoming legal instrument is
categorized in OIS as reviewed complete and indexed properly.

(2) In those situations where the €E.determines that no prior attorney-in-fact
memorandum is contained in the case file record, or if information
identified by the CE requires an update to a previously completed
attorney-in-fact file memorandum, the CE will draft an additional
memorandumyto file.»The memorandum is to identify the name and
contact information (if available) of any named attorney-in-fact possessing
authority to act on behalf of a claimant. Additionally, for each named
attorney-in-fact, the CE will describe concisely the extent of authority
each attorney-in-fact has to serve on behalf of the claimant.

In most instances, the CE will find that the attorney-in-fact either has
broad authority to act on behalf of the claimant, or that their authority is
limited in some manner to certain functions such as medical decision-
making. Once the memorandum is completed, the CE is to upload a
signed, dated copy of the memorandum to OIS that the CE is to index as
“Other Documents, POA.” In the document index note field, the CE
includes a standard phrase, “POA Scope of Authority.”

An attorney-in-fact with authority to act on behalf of a claimant is not
necessarily the equivalent of a properly designated AR and might not be
entitled to case file copies. In those situations, even with the identification
of an attorney-in-fact, the only individuals entitled to engage with
DEEOIC for matters relating to claim adjudication may be the claimant or
his or her designated AR. An exception exists for a claimant with an
attorney-in-fact who has broad authority to act on behalf of the claimant in
connection with his or her litigation, property, or with claims for
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government benefits. Under that scenario, the attorney-in-fact should be
considered the designated AR and will be the primary point of contact for
any claim adjudication business and will be entitled to any and all aspects
of the case file as if he or she were the claimant.

3) When the CE determines that the legal authority of a person to act on
behalf of a claimant is limited to a particular function that does not allow
for engagement on the DEEOIC claim, he or she sends a lettet to the
claimant. The letter is to communicate to the claimant thesscope of
authority the attorney-in-fact has to interact with DEEOIC. If the claimant
disagrees with the CE’s interpretation of the attorney“in-fact authority to
serve on their behalf, the CE will need to decide if further seview is
required including a referral to the Policy Branchsfor evaluation.

Unless a POA exists that grants authority to an attorney-in-fact when the claimant
is incapacitated and cannot handle their own affairs, the claimant retains the right
to name a designated AR. An exception exists when either aguardian or
conservator has been granted broad authority to act on behalf of the claimant due
to the claimant’s incapacitation to handle his ot her own affairs by a court of
competent probate jurisdiction. Insthese situations, the case file must contain a
copy of the court order confirming the claimant’sdncapacitation which must also
name a specific person to act on his.ef her behalf. The CE must determine if the
guardian or conservator has;the authority to'make ALL decisions on behalf of,
and act completely, in.the stead of the.claimant. In instances where the CE is
unable to make thatdetermination, the CE refers the matter to the Policy Branch
for potential consultation with SOL. If it is determined the guardian or
conservator pessesses broad authority to act on behalf of an incapacitated
claimant, then the guardian or conservator possesses the sole authority to
designate another‘person as the AR to assist with claims adjudication functions.
Any communications théreafter would be sent to that guardian or conservator and
the‘designated AR (if any).

In any.Situation where a person other than the specified payee is signing the Form
EN-20, the CE or a person designated by the district office to complete the
referral must submit the documents purporting to grant such power for review by
the SOL to ensure that they are valid under the applicable state law. The referrer
prepares the POA referral package for SOL review. The referrer is to include in
the referral package a completed Power of Attorney Memo to SOL (Exhibit 12-3).
In addition to the Memo, the referrer is to include, a fully completed and signed
EN-20, and a complete copy of the legal documents SOL must evaluate for legal
sufficiency.

The referrer should consolidate all documents into a single PDF and image the
document into OIS. The referral package is indexed as Category: Adjudication
Documents, Subject: SOL Opinion, Description: POA for SOL review. The
document status is “Review Complete” in OIS. Notification in OIS is not needed.
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The referrer must then send an email to zzOWCP-POA-PROCESSING@dol.gov
confirming the POA referral. The referrer will attach the same image of the POA
uploaded to OIS to the email and the email subject line should state clearly that
the referral is Routine or Terminal. The referrer sets a reminder in ECS for
follow-up after seven calendar days.

Time Frame: Within one hour of receipt for terminal claimants, the Policy
Branch will send a reply to all parties in the email, advising of the receipt of the
POA and referral to SOL. Routine referrals require an email reply,within48
hours.

SOL will process the POA referral and email a copy of the opinion/decision.to the
appropriate parties. SOL will use the same email address-as listed.above
(zzOWCP-POA-PROCESSING@dol.gov) to submita copy of the completed
referral. Upon receipt, the appropriate designee will scan and bronze the SOL
response into OIS, indexing the document as Category: Adjudication Documents,
Subject: SOL opinion, and Description: POA review memo from SOL for (payee
name). The document status is “Unreviewed” indOIS.

The CE will review the documentymark as reviewed‘complete, and update ECS
with the OIS Document Identification Number of the Solicitor’s response
verifying that someone is permitted.to sign the EN-20 on behalf of a claimant.

6. Interaction with Representatives. When a CE.receives a document purporting to
designate an authorized representative, the CE needs to review the document to ensure that the
designation is valid, as outlined.in Chapter 12.2."1fa FAB HR or a MBE receives an AR
designation document, the HR or MBE'is.to send an OIS notification of its receipt to the
assigned CE.

In reviewing the designation letter, the/CE is responsible for ensuring that the request fulfils the
requirements for designation of'an AR, including replacement of the existing AR, as discussed
earlier in this Chapter. Once the CE confirms that the designation meets the requirement for
designatingdthe AR, the CE is to prepare and mail the AR a written acknowledgment of their
designation (copy to the claimant). A standardized acknowledgment letter is available to the CE
in CCAT. Within the letter, the CE acknowledges the appointment and describes the extent to
which the representative has an active role in the claims process. The letter also provides
information concerning the DEEOIC conflict of interest policy. The CE must upload a copy of
the outgoing letter properly in OIS. The CE is also responsible for updating ECS claimant
infermation regarding the authorized representative in accordance with established coding
procedure.

Once designated properly, DEEOIC staff may communicate with the designated representative
and copy them on all written interactions intended for the claimant. DEEOIC staff may also
communicate with employees of the designated representative, including legal assistants,
administrative staff, paralegals, or other individuals in the employment of the representative.

7. Representative Conflict of Interest Guidance. Conflicts of interest can arise when a duly
appointed AR has direct financial interests arising out of the acceptance of a claim, even if those
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interests are only potential in nature, aside from the representational fees permitted under
EEOICPA. This is because those other financial interests may be more lucrative to an AR, and
therefore may be more important, than the potential amount of the fee for representing a client
with a claim before DEEOIC. These sorts of divided interests on the part of ARs might motivate
representatives to act in a manner contrary to a claimant's best interests and DEEOIC cannot
permit such a circumstance to exist.

Version 7.0

During any routine case development or adjudication activity condueted by a CE,
HR, or a MBE, evidence may reveal a potential conflict of interest; Withithe
identification of any information, obtained through routine claims development of
adjudication activity, that suggests a conflict of interest may@xist involving a
designated AR, the CE, HR, or MBE then becomes responsible. for undertaking
action to address the matter, as outlined below.

A conflict of interest may exist if there is evidence that the AR is receiving
financial benefits associated with the claim aside from. the authorized fee
permitted under the law. An incidence of conflict of interestdincludes evidence
showing the AR works for, or is contracted by, an individual, organization or
entity that concurrently receives monetary payment from DEEOIC for services,
supplies or other resources affiliated with the elaim,<This includes a
representative who is a family member or other relative of the claimant receiving
a wage, contractual payment, or fee ffrom a medical service provider that the
DEEOIC has granted autherization to provide in-home health services for that
claimant. Consent of the claimant does.not absolve a conflict of interest.

With the identification ef any potential conflict of interest, action is required to
evaluate the matter further. Conflict of interest situations that arise during a
review of afile by the HR or-MBE require that the HR or MBE document the
situation with a note into ECS (using the COI note type). The HR or MBE is to
then send.an email notiee to the assigned CE (with a courtesy copy to the DD or
designee) explainingthe circumstances of a potential conflict of interest. As the
HR or MBE is not responsible for any assessment of the potential conflict, aside
from the identification of evidence that suggests a potential conflict of interest,
the HR or MBE does not upload the email notice to the CE into OIS.

Potential conflicts of interest identified during a case review by the CE, or
refetred to the CE by a HR or MBE, require careful examination of the evidence.
It 1s the role of the CE to conduct a review of the evidence to determine whether
sufficient evidence exists to conclude reasonably that a conflict of interest may
exist. Upon review, should the CE determine that there is no valid basis for
further action with regard to a potential conflict of interest, the CE is to document
their findings in a memo to the file.

If the CE determines that a potential conflict of interest exists, he or she is to
conduct a comprehensive review of the case file to ensure that the conflict has not
been evaluated and resolved previously. If there has been no previous effort to
address the situation, then the CE must prepare a notice to the designated AR,
with a courtesy copy to the claimant (see Exhibit 12-4 for an example letter). The
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notice is to include a descriptive explanation of the evidence that suggests that a
conflict of interest may exist. The CE is to request that the AR prepare a signed
statement responding to the inquiry that explains his or her response to the
situation. Moreover, the letter is to state that if a conflict of interest does exist,
the DEEOIC will no longer recognize the designation of the AR unless the AR
takes appropriate action to eliminate the conflict. The letter is to include a
statement allowing the AR 30 days to respond to the notice.

Once the CE has issued a notice to an AR that a possible conflict of interest
exists, the responsibility of assessing any subsequent response i§ the responsibility
solely of the CE. Once the CE sends the letter to the AR regarding the potential
conflict of interest, the AR may respond, or the AR may elect notto respond.

(1) Acknowledgement of a conflict by an AR requires that.the AR‘submit a
signed, written notice removing themselves as the designated AR or
providing evidence that they have relinquished whatever financial
arrangement, position, job or duty that created the conflict. The claimant
also retains the capacity to remove the authorization of the representative
at any time, and designate a new AR.

(2) If the AR contends that the circumstancesddentified do not constitute a
conflict of interest under DEEOIC’s policy, or no response is forthcoming
within 30 days of when the development letter (Exhibit 12-4) was sent, the
CE must carefully weigh the evidence of record. Should the AR provide
sufficient rationale that absolves him or her of any conflict of interest, or if
a weighing of the evidence of record leads to a finding that there is no
conflict of interest, then the CE notifies the representative, in writing, with
a copy to the‘elaimant, that no further action is necessary.

3) Should the CE deécide that there is compelling evidence establishing the
existence of a‘conflict of interest, DEEOIC can no longer recognize the
designated AR as serving the interest of the claimant. Under this
circumstance, the CE prepares a written notice explaining to the claimant
that DEEOIC will no longer interact with the designated AR, because of
an established conflict of interest. The letter is to describe the evidence
that establishes the existence of the conflict. Moreover, the letter is to
provide instruction for the claimant to designate an alternative AR, and
also should provide guidance on re-designating the removed AR, so long
as the circumstance that created the conflict no longer exists. The CE
issues the letter solely to the claimant. With the publication of the letter,
the CE is to remove the AR designation information from ECS for the
identified claimant. The CE should create a correspondence in ECS and
add a correspondence note documenting removal of the AR, effective the
date of the letter. The CE is to also upload a memo into OIS documenting
the removal of the AR. The CE is to ensure the OIS description fields
describe clearly that the CE has removed the authorized representative’s
designation because of the identification of a conflict of interest.
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If a CE removes an AR due to a conflict of interest, the CE is to notify the DD by
email. The DD will then forward the notification to the PMB. The PMB will
undertake an investigation to determine if the AR serves as a representative under
other claims. The PMB will then notify the Policy Branch so it may coordinate
with NAFO to evaluate those claims to determine if a conflict of interest exists in
those instances as well.

During the evaluation of any claim for a conflict of interest by a CE,€hould
assistance be necessary, the CE may refer the matter to the PolicyBranch for
evaluation. The Policy Branch will undertake additional review of the situation
and may confer with SOL to ascertain the proper action to be undertaken.

8. Representative Fees. A representative may charge a claimant.a-fee for services

associated with representation before DEEOIC. Under 20 C.F.R. §30.602, the OWCP 1s not
responsible for any fee charged by a representative of an EEOICPA claimant, nor will it
reimburse the claimant for any fees paid to the representatives Otherthan issues relating to the
allowable fee under the EEOICPA, disputes over payment'of fees, the quality of services
rendered, or collection of monies owed are a personal matter between the claimant and his or her

AR.

Fee Limits. Under 20 C.F.R. §30.603, for services rendered in connection with a
claim pending before DEEOIC; a representative may not receive more than the
following percentages of alump-sum payment made to a claimant:

(1) 2% for the filing of an 1nitial claim with OWCP, provided that the
representative wasetained prior to the filing of the initial claim; plus

(2) 10% of the difference between the lump-sum payment made to the
claimant and the amount proposed in the RD with respect to objections to
the RD.

Limitations. These maximum fee limitations apply even if the claimant and
representative have agreed to other amounts in a contract or otherwise. Any such
representative who violates this section shall be fined up to but not more than
$5,000. Pub. L. 106-398, Title XXXVI, § 3648; Pub. L. 107-107, § 3151(a)(6)

A CE or FAB representative will refer any complaint of a violation of the fee
schedule to the NO Policy Branch who will work with the SOL to determine if a
referral to the DOJ is appropriate.

0. Privacy Act Waivers. A Privacy Act waiver grants the DEEOIC permission to copy all

documents from the case file and send them to a person of the claimant’s choosing. This person
may be anyone the claimant wishes to receive material from the case file. The designated person
will have no authority to make requests for additional information or sign documents on behalf
of the claimant, unless the claimant submits additional documentation showing that the designee
has such authority.

Version 7.0
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CHAPTER 13 — ESTABLISHING COVERED EMPLOYMENT

1. Purpose and Scope. The EEOICPA lays out a set of employment criteria which must be
satisfied before a claim can be considered for compensability. These criteria, taken together,
form the basis of covered employment. This chapter provides guidance to CEs for gathering and
evaluating evidence to determine whether the criteria for covered employment are satisfiedsunder
the EEOICPA.

a. OIS. DEEOIC employees responsible for claim management must image.into
OIS all documents received or created that relate to a claim. This guidance
applies to all of the procedures described throughout this chapter.

b. ECS. ECS is a claim status database used to manage casesadjudication activities
of the DEEOIC. Development of any employee case requiresiinformation input
into ECS by CEs or FAB staff to record component-level data'on claimed and
verified employment. DEEOIC staff is to access ECS,user guides and training
material available through shared resources:

2. Facility Coverage. The EEOICPA provides facility définitionsithat serve as the basis for
determining covered employment. The followingSummaries,provide a definition of each type of
facility covered:

a. AWE Facilities. An AWEfacility means afacility, owned by an AWE, that is or
was used to process orproduce, for use by the United States, material that emitted
radiation and was used in the production of an atomic weapon, excluding uranium
mining or milling. Coverage at the facility may be extended after the period of
processing or production of radioactive material for use in a weapon, if there is a
finding in aINIOSH.eport on.residual radioactive contamination that the potential
exists for residual radioactive contamination at that facility. This is the “residual
radiatiomperiod.” DOEdesignates AWE facilities.

(1) Coverage extends only to the employees who worked directly for the
AWE at the AWE facility. Contractor or subcontractor services provided
on-site or off-site for an AWE facility are not covered. Additionally,
coverage is not provided for those employees of wholly owned
subsidiaries of AWE employers.

(2) The Joint Employer Doctrine does not apply. Courts have held that where
the evidence shows that two or more employers exert significant control
over the same employee, by jointly exercising the authority to determine
the essential terms and conditions of employment to that employee, they
can be held to be joint employers. However, this “joint employer
doctrine” usually only applies in the labor law context, and is incompatible
with the explicit intent of Congress, as expressed in the language of
EEOICPA itself, to only extend coverage to employees of particular
designated employers. This means that the evidence must establish that
the employee worked directly for the AWE. Evidence that an employee
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worked for a parent company or other corporate entity somehow related to
the AWE employee does not establish employment by the AWE.

3) AWEs are covered under Part B of the EEOICPA for cancer only. No
coverage is afforded these employees under Part E of the EEOICPA.

(4) Designating additional AWE facilities is the responsibility of DOE;
however, applicable time frames for AWE production activitiés at a
particular facility are determined by the DOL.

(5) Determinations as to whether an AWE facility has aperiod of residual
radioactive contamination, and the length of that period; are the
responsibility of NIOSH. Periodic reports are issued by NIOSH_that list
affected sites. Facilities with residual radioactive contamination are
covered as AWE facilities even if there ista change in the owner or
operator of the facility. During the period of residual radiation, employees
of subsequent owners or operators of the AWE facility are also defined as
AWE employees and are afforded the same coverage under the EEOICPA.
If there is a question regarding subsequent owners or operators of AWE
facilities, the CE must refer'thesmatter to the NO for evaluation.

Beryllium Vendors. Beryllium Vendors are companies which are named in the
Act, or DOE has determined.processed or produced beryllium for sale to, or use
by, DOE. The Act identifies some beryllium vendors by corporate name, and
these are known as statutory beryllium vendors. Any employee of a statutory
beryllium vendor who worked for the vendor during periods when the company
was engaged in activities related to the production or processing of beryllium for
sale to or use by DOE, has covered employment, regardless of work location.
DOE, through publication.in the Federal Register, designated other beryllium
vendorsywhich are location specific. DOE designated the final list of beryllium
vendors on December 27, 2002.

(1) Beryllium vendor coverage extends to direct employees of the vendor, its
contractors, or subcontractors and to any Federal employee who may have
been exposed to beryllium at a facility owned or operated by the vendor.

(2) Coverage for beryllium vendor employment is limited to those benefits
available under Part B of the EEOICPA for beryllium sensitivity and
CBD.

DOE Facilities. A DOE facility means any building, structure, or premise,
including the grounds upon which such building, structure, or premise is located,
in which operations are, or have been, conducted by, or on behalf of DOE (except
for buildings, structures, premises, grounds, or operations covered by Executive
Order 12344, dated February 1, 1982, pertaining to the Naval Nuclear Propulsion
Program), and with regard to which DOE has or had either (A) a proprietary
interest; or (B) entered into a contract with an entity to provide management and
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operation, management and integration, environmental remediation services,
construction, or maintenance services.

(1) The extent of benefits available to those who worked at DOE facilities is
dependent upon the type of employment, specifically whether the
employee was a DOE federal employee or an employee of a DOE
contractor or subcontractor. Under Part B, coverage extends to both DOE
federal employees and contractor or subcontractor employeesiworking at
the site, while under Part E coverage extends only to contractor ot
subcontractor employees.

(2) The definition of DOE includes its predecessor agencies:

(a) Manhattan Engineer District (MED){(August 13, 1942-December
31, 1946)

(b) Atomic Energy Commission (AEC) (January 4, 1947 — January 18,
1975)

(c) Energy Research and Development Administration (ERDA)
(January 19, 1975~ September 30;4977)

(d) DOE (October 1, 1977 — present)

3) Designations of DOEfacilities or changes in DOE facility timeframes are
the responsibility of DOL. Further information regarding how DOL
assesses claims for DOE facility status is discussed later in this chapter.

RemediationnEmployment. At many AWE facilities, there is a period of
remediation designated sometime after the years of active processing ended.
When a facility 1s designated as a DOE facility for remediation only, in order to
have covered employment at that location, the contractor performing the
remediation work must have employed the employee. Any such remediation
workers.are eligible for the full range of benefits under both Parts B and E of the
EEOICPA:

Facilities with multiple designations. Many facilities covered under the
EEOICPA have multiple designations. Numerous combinations of AWE,
Beryllium Vendor, and DOE facility designations may exist at the same facility.
For those instances in which an employee works at such a facility during periods
separately designated for different facility types, the employee will have
eligibility for every category for which he/she has verified employment.

RECA Section 5. This is a category of employment involving miners, millers and
ore transporters at uranium mining facilities. For information regarding the
handling of these claims, please refer to Chapter 19 — Eligibility Requirements for
Certain Uranium Workers.
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3. Comparing Initial Claimed Employment to the Covered Facilities Database. The first
step the CE takes in assessing covered employment is determining which claimed employment
listed on the EE-3 Employment History form corresponds with a covered AWE, Beryllium
Vendor, or DOE facility. The CE does this by comparing what the claimant has communicated
on the EE-3 with the facilities identified on the DOE EEOICPA Covered Facilities Database.
DEEOIC staff may find the link to access this database on the DEEOIC public website. Staff
may also find information relating to covered facilities by accessing the EPOD. In the@bsence
of a completed EE-3, the CE may perform their comparative analysis using other written
submissions from the claimant describing the employee’s work history. If a claimant has not
provided any employment information for review, the CE must obtain a completed EE-3 or.othert
written submission from the claimant discussing the employee’s work history at a covered
facility.

When performing the comparison between the claimed employment and the facility.database, the
CE must be diligent in assessing the evidence. While in many instances employment at a
particular location or facility will be obvious, in other situations it may not. The CE reviews
evidence presented by a claimant against the information stored in the database to assist in
determining the location(s) where employment occurred. The CE must be mindful that often the
name of a facility is different from the employer name provided by theiclaimant because multiple
different operating contractors could have workedat DOE facilitiesiover the years. Given these
realities, the CE must cross-reference the data provided by the elaimant with the information in
the facility database. This can involve searching by-facility name, state, location, employer name
or contractor name using the key word search field. The “Find this Keyword” search feature is
the broadest possible way to look for potential coveted.employment based on claimant
statements.

The CE screens out certain employers from the review process if it is clear that it does not
constitute covered employment. For example, employment as a shoe store clerk or department
store cashier would not require action on.the part of the CE as part of the review for potentially
covered employment:

4. Matching Claimed Employment. The outcome of the initial employment facility
screening will result.in either part or all of the claimed employment having possibly occurred at a
covered facility; or none of the claimed employment being linked to a facility. In any instance
where the CE links all claimed periods of employment to a location identified on the facility
database, he or she is to proceed to employment verification as discussed later in this chapter.
Alternatively, if the CE is only able to match a portion of the claimed employment to a facility
listed in the fagility database, or there is no match found, he or she must communicate the
findings to the claimant. The CE will contact the claimant to notify him or her who claimed
employment may form the basis of a claim, and which does not appear to be linked to a covered
facility«” As part of this interaction, the CE is to give the claimant an opportunity to provide
clarifying evidence. Paragraphs 16 and 17 of this chapter provide more information on the topic.
This development may occur concurrently with other actions the CE takes on the claim, such as
requests for additional medical or factual evidence.

When there is sufficient evidence to conclude that employment might have occurred at a covered
facility, the CE proceeds with verification of employment. If the claimant does not respond to
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the inquiry, or does not provide any type of clarifying evidence, the CE may proceed with
adjudication of the claim based upon the evidence of record. If there is no match between any
claimed employment and a covered facility, the CE denies the claim. The CE will describe the
situation clearly in the “Explanation of Findings” section of the RD issued to the claimant.

5. Verification of Employment. Once the CE matches claimed employment and a covered
facility, the next step is employment verification. Employment verification is the process by
which the CE establishes the factual accuracy of the claimed employment history. The CE has to
collect evidence to establish that:

a. The employer qualifies for consideration under the law as an' AWE, Beryllium
Vendor, DOE, or DOE contractor or subcontractor.

b. The employee worked for the claimed employer.

C. The employee performed services on the premises of the covered AWE,
Beryllium Vendor or DOE facility.

The process of employment verification is a difficult and ehallenging hurdle in many cases.
Because the atomic weapons program dates backtothe early 1940s@and involves a large number
of public and private organizations, locating pertinent individualemployment records can be
difficult. Moreover, records may be missing, degraded, lost, or destroyed.

As the statute allows latitude in the assessment of evidence, it is not necessary for the CE to
collect evidence that establishes that the claimed employment is proven beyond a reasonable
doubt, but merely that a reasoned basis exists to conclude that the employment occurred as
alleged.

This ensures that the claimant receives favorable treatment during the employment verification
process. Once the CE has conducted an examination of the available factual evidence in support
of the claimed employment, he or.she must decide whether a sufficient basis exists to verify that
each of the three elements of covered employment (5a, b and ¢ above) is satisfied.

Furthermore, inmatching claimed employment to covered employment, the CE is to be mindful
that there are numerous classes in the SEC, described in Chapter 14 — Establishing Special
Exposure Cohort Status. A CE always consults the most current list of SEC classes so that he or
she promptly processes claims that contain evidence meeting SEC class definitions.

6. EPOD. The EPOD is a document that the NO Policy Branch created to assist CEs in
identifying facility-specific contact persons and resources to use in obtaining employment
verification. The EPOD lists every facility published in the Federal Register as a covered facility
under the Act (except RECA facilities) and provides an outline of the identified methods for
verifying claimed employment at each location. DEEOIC staff access the EPOD through a
shared employee directory.

The resources listed in the EPOD do not provide an exhaustive list of means for verifying
employment at a facility, but represent what constitutes best practices for verifying employment
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given the programmatic experience gained since passage of the Act in 2000. Specifically, the
EPOD identifies which methods, or combinations thereof, are appropriate to pursue for
verification of covered employment in the most expeditious manner possible. If the EPOD is
silent on verification at a facility, the CE is to utilize Social Security Records (Paragraph 10,
below) and “other employment evidence” (Paragraph 12, below).

The facilities in the EPOD are listed alphabetically by state. On the first page of the EPOD,
there is a list of states and, for those states with a large number of facilities; there are additional
letters after the state name. These letters provide an index of the facilities in thatsstate. The state
names and letters allow the user to navigate through the document. For example, to navigate to
South Carolina, the user places the cursor on South Carolina and presses “Ctrl + leftclick™ at the
same time and the utility will jump to South Carolina. Alternatively, if a user wants to view the
S-50 Plant in Tennessee, the most expeditious method would be to move.the cursor over the
letter “S” after Tennessee and then press “Ctrl + left click™ at the same time and thewutility will
Jump to S-50.

7. Using the ORISE Database. ORISE (the institute)developed a database as part of its
mission to study the health and mortality of the DOE contractorwork force. The database
formed an important component of health studies, as it identified a significant portion of the
population participating in these health studies. Thisdatabase is instrumental in verifying
covered employment for some employees. A CE will consider the data in ORISE accurate and
valid employment information, even if it only provides partial affirmation of claimed
employment. For every EEOICPA-covered facility for which there is some employment data in
ORISE, the EPOD will indicate “ORISE — yes.” When-this occurs, the CE conducts an ORISE
search in ECS. If there is no mention of ORISE in the EPOD for the facility, the CE proceeds to
the next recommended method for verifying employment noted in the facility description in the
EPOD or in this chapter. In any case where a CE accesses ORISE to obtain evidence in a claim,
he or she bronzes the output, whethér negative or positive, into OIS.

a. ORISE categorizes information in two sections, Employee Name and
Employment. The Employee Name section identifies the employee’s last name,
first name, and middle initial. The employment section contains five columns of
information. The first column entitled “Facility” lists all the facilities or
employers (for which data exists in ORISE) where the employee worked. The
second column indicates whether the employee was hired or terminated, followed
by columns showing the hire/termination date, Job Title, and Badge No. ORISE
was not created for the purpose of adjudicating claims, so information may be
incomplete.

b. When using ORISE to assist with the adjudication of claims, the CE must
consider the context of the information. For example, there may be data in
ORISE confirming that an employee worked at a facility in 1949, but the CE must
ensure that the covered period for this facility includes 1949. Additionally, for
many employees, the information in ORISE is incomplete. For example, for
some employees the database may show the employee’s name and facility but
does not include specific hire and termination dates. If this is the case, the CE
develops hire and termination dates using alternate methods described in sections
8 through 12 of this chapter.
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Note: There may be instances when the ORISE database returns search results
showing “SSA Records Only.” The DOE used this as an indicator, in the early
days of the epidemiologic studies, to identify facilities for which requests were
sent to SSA for information. It has no impact on the processing of claims under
the EEOICPA and is only a vestige of DOE use of the data in the mid- 1980s.

If the information from the ORISE database verifies any portion of employment,
the CE bronzes a copy of the ORISE employment results into the OIS case file.

The absence of data from ORISE cannot be used as the basis fot finding that.an
employee did NOT work at a given facility either for the entire period claimed or
for portions of claimed employment.

Some non-covered employers and/or facilities are present in ORISE.. The CE
needs to review the ORISE results for non-coveréd employers. For example, the
Puget Sound Shipyard, for which ORISE ascribed the.acronym PSSY, is not
covered under the EEOICPA. In the eventthat ORISE *confirms” non-covered
employment, it does not render such employment as covered under the
EEOICPA.

8. Contacting DOE and Using the Secure/Electronic. Record Transfer System (SERT). The

CE transmits requests for employment verification electronically to DOE via the SERT system.
The SERT is a DOE-hosted environment-where DOL and NIOSH send and receive records and
data in a secure manner.

When the CE cannot verify claimed employment through use of ORISE, the CE uses Form EE-5
to obtain employment information. To determine whether EE-5 referral to DOE is appropriate,
the CE looks up the name.of the facility(ies).and/or employers in the EPOD. If there is a
notation in the EPOD indicating“EE-5 and DAR: SERT” for that facility, the CE proceeds with
the EE-5 proceduresspecified in this paragraph.

a.

Version 7.0

EE-5. The CE completes the top portion of the EE-5 by providing the employee
name, SSN, claimed employer, and name of the claimed facility (ies). Only one
completed EE-5 form per claimant request for employment verification is
necessary.

In some cases, employees traveled to other DOE facilities to work and are
considered “visitors” on site. As such, employment records verifying that the
employee worked for that facility may not exist. However, there may be records
establishing that he/she was on site. It has been found that the DAR (the process
by which the DO gathers DOE work records on specific employees) records have
been useful in establishing that the employee was on site. Therefore, under these
circumstances, it is appropriate to request DAR records without the need for the
EE-5 employment verification process. Refer to paragraph ‘i’ below on
requesting DAR records.

Submitting the request to DOE via the SERT. To prepare a request for
employment verification, the CE scans and combines the EE-1 or EE-2, as
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appropriate, the EE-3, ORISE database search results and the EE-5 form as an
Adobe PDF file and saves it to his/her computer. The CE then submits the
completed package to DOE via the SERT. The SERT system contains a listing of
the DOE POCs and DOE Operations Offices, which are managed and maintained
in the SERT system.

The CE accesses the SERT, creates a record request for the employee, uploads the
PDF package, and sends the request to the appropriate DOE Operations Office(s).
The SERT has the functionality to allow for the selection of multiple operations
offices in cases where requests go to multiple facilities. The CE (requester) may,
also enter additional information in the ‘Comments’ sectionof the SERT that may
be useful to the recipient (DOE) of the request. The field is also used for DOE to
respond directly back to the DOL in response to comments.

Once the request is sent through the SERT, the CE bronzes a copy of the request
in the case file.

Subcontractor employment indicated. Where claim documentation indicates
subcontractor employment, the CE reviewsithé EE-3 and makes a preliminary
determination as to whether the employee 1s claiming DOE subcontractor
employment. If so, the CE notes this in the ‘Comments’ section of the SERT and
requests any information that DOE might have to help substantiate that the
company was hired by DOE; or a DOE contractor, to provide a service on-site
during the time period.when the employment is claimed.

Questions regarding subcontractor employment are referred to the same
operations’ office(s) as the EE-5 package.

Response from DOE. The CE will receive notification via email when DOE has
the documents ready for' download through SERT. The CE accesses the SERT,
selects the applicable EE-5(s), downloads the file to his/her computer, and
bronzes the response into OIS.

Upon receipt of an EE-5 from DOE via SERT, the CE reviews it for
completeness. DOE is responsible for selecting one of three options provided on
the form and attaching any relevant information. In addition, the DOE
representative completing the form must certify its accuracy. The CE returns any
form that does not meet these requirements to DOE for correction. The three
options available to DOE and the appropriate procedural responses are as follows:

(1) For any of the claimed employment in which DOE selects “Option 1 —
Verified Employment,” the CE accepts this period as verified and no
further action needs is required.

(2) If DOE selects “Option 2 — No verification is possible, but other pertinent
evidence exists,” this indicates that DOE has some information on the
employee, generally suggesting that the individual was on site or
somehow associated with the facility, but the information is insufficient
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for DOE to provide verification. The CE develops the case further for
employment as outlined in this chapter.

3) If DOE selects “Option 3 — No evidence exists in regard to the claimed
employment,” it means that DOE has no evidence at all regarding the
claimed employment. The CE develops the case further for employment
as outlined in this chapter.

Timeframes. If the CE does not receive a response from DOE within thitty (30)
days of the initial submission, the CE accesses the SERT system, enters the
claimant’s information, locates and selects the request for employment
verification, and sends a reminder to the DOE operations office, using the
“reminder” button. A memo is not necessary, since the.SERT system maintains
the requestor or CE contact information and the initial request:, The €E bronzes
the notification in the case file. If DOE is ultimately unable to verify
employment, the CE is to proceed with other available development actions.

No Response from DOE. If the CE does not receive a response from the DOE
within 60 days from the initial request, additional development is necessary.

(1) Contact DOE by telephone. If no response is received, the CE contacts
the appropriate Operations Office by telephone or emails the DOE POC
and inquires about.the request for employment verification. The CE asks
the contact person whether agesponse to employment verification will be
forthcomings If DOE responds via telephone that they have no records to
verify employment; the CE documents this in the case file with a memo
outlining DOE’s response. This serves as the “EE-5" for purposes of a
DOE response.

(2) Contact the claimant. If, after 60 days there is no response from DOE, the
CE contacts the claimant for additional employment information. In cases
where a response from DOE is received indicating that no records are
available, the CE may contact the claimant for additional employment
information immediately. In this case, the CE does not wait for 60 days to
lapse.

DAR Process. For cases involving DOE contractor employees, the CE makes a
réquest to DOE for records useful for developing information regarding toxic
exposures and other purposes. Although CEs use DAR records predominately in
the adjudication of the toxic exposure component of Part E cases, DAR records
can also contribute to the evidence of covered employment, especially in cases
involving DOE subcontractor employment or employees who are on official
travel from one DOE facility to another and considered by DOE to be “visiting”
on site. DAR records can include site medical records, job descriptions,
radiological records, incident or accident reports, and others. In the past, requests
for DAR records were made of DOE once employment was confirmed. However,
with the implementation of the SERT system, the CE initiates a DAR request at
the same time as the EE-5, employment verification request. In situations where
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DAR records are needed, the assigned CE should include the request for those
records in the EE-5 package that is submitted to DOE through the SERT system.
For more details on the DAR process, refer to Chapter15 - Establishing Toxic
Substance Exposure.

Dosimetry Records. It is general program policy for NIOSH to obtain dosimetry
records from DOE as part of the dose reconstruction process. The dosimetry
records become associated with the file when the DO receives NIOSH’s final
dose reconstruction report. Nevertheless, in cases where dose records may be
useful for confirming that an individual was on-site, or was monitored for
radiation exposure, the CE may request such records from DOE as patt of
employment development. Dosimetry records pertaining to different DOE
facilities can represent different periods of site presencesslf there is a question as
to the dates of on-site presence represented by and employee’s dosimetry records,
the CE should seek clarification from the Policy Branch.

9. Contacting Corporate Verifiers. Private companies operate many ofthe facilities

designated as AWE or beryllium vendor facilities under the EEQICPA. Neither DOE nor any of
its predecessors have possession of these employment or personnel records. The DEEOIC refers
to companies that have documentation pertainingto'such covered facilities as corporate verifiers.
Many of these companies are still in business or have been bought by other companies that have
retained records of past employees. Several of the eompanies retaining possession of relevant
employee records have agreed to provide.employment verification for purposes of adjudicating
claims under the EEOICPA. For eachfacility that is;identified as having a corporate verifier, the
EPOD provides the name and contact information for the corporate verifier. The CE follows the
instructions listed in the EPOD to obtain.such employment information. General procedures for
handling corporate verifiers include:

a.
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Contact the corperate verifier via EPOD instructions. This involves providing
them.with. the information and/or forms they need to answer questions about the
claimed employment! This can include providing them with copies of the EE-1 or
EE-2 and/or a letter providing the employee’s name, the case identification
number (or the full SSN if required by the corporate verifier), date of birth,
employer name, and the dates of claimed employment.

Upon receipt of a response from the corporate verifier, the CE reviews it to
determine if it is sufficient to verify the claimed period of employment. Ifthe
corporate verifier affirms the entire period of claimed employment, the CE
accepts the period as factual. The CE obtains the verification from corporate
verifiers in writing. While employment verification can be initiated through a
phone call, there must be documentation from the verifier in the case file to
substantiate a finding of covered employment. In some instances, a corporate
verifier can verify that the employee worked for a specific company, but not the
location of that employment. If the corporate verifier is unable to substantiate the
claimed period of employment, or can only substantiate a portion of it, or can only
substantiate employment with the company, but not at a covered location, the CE
will need to request additional information from other sources. The CE can
proceed with a request to the SSA for information as described in paragraph 10 of
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this chapter, and should ask the claimant for additional information, as outlined in
paragraph 12 of this chapter, as appropriate.

c. If verification is for beryllium sensitivity or CBD, the CE need not verify all
employment, only enough employment sufficient to substantiate the exposure at
any time during a covered time period. For additional information regarding
development of beryllium claims, refer to_ Chapter 18 — Eligibility Criteria for
Non-Cancerous Conditions.

d. Corporate verifiers sometimes change. If a CE learns of a change in contact
information or locates new contact information, this information must be sent to
the NO Employment Contact in the Policy Branch.

10.  Verifying Employment Through the SSA. The SSA records provide a history of
quarterly wages and earnings for each company the employee worked for during the course of
his/her career. Absent confirmation of employment through.ORISE; DOE, or'a corporate
verifier, the CE requests additional information from the SSA. Also, for those facilities for
which the EPOD does not provide any suggested employment verification pathway, the CE
requests records from the SSA by following the procedures ottlined below:

a. SSA earnings records are received from the claimant, if available, or the CE
digitally faxes a completed Form SSA-581to SSA to obtain this information. The
form is located on the shared drive in the Forms folder within the Policies and
Procedures folder). Theé process to obtain earnings records using Form SSA-581
is as follows:

(1) The CE completes the top portion of the Number Holder’s Information
section on the.SSA-581. This includes the following information: name;
SSN; date‘of birth of the employee; date of death of the employee (if
applicable); and©ther name(s) used. The CE completes the form with the
years deemednecessary to verify employment and/or establish wage-loss
on the “Year(s) Requested” line. In the box entitled, Signature of
Organization Official, the CE types his or her name (signature is not
required) and in the “Office” box, select the correct DO location from the
drop-down menu. The CE dates the form and lists his or her direct phone
number, along with the DO fax number. The CE capitalizes all entries on
the SSA-581.

(2) The completed SSA-581 must be digitally faxed to SSA using fax number
877-278-7067. A cover letter is not required with the SSA-581. The CE
is responsible for bronzing into OIS the completed SSA-581 and fax
receipt.

3) If the faxed SSA-581 is deficient, the SSA contacts the CE directly to
explain the deficiency, or the SSA emails the DEEOIC designated POC
with a list of rejected SSA-581s for each DO. This email will include the
name of the employee, the employee’s SSN, and the reason(s) for the
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)

(6)

(7

(8)

rejected SSA-581. The email list must be bronzed into OIS with redaction
of names not related to the particular case.

The POC forwards the email of a rejected SSA-581 to the assigned CE.
After making the necessary corrections, the CE digitally faxes the
corrected SSA-581 to FAX number 410-594-2054. Cover sheet is neot
required for resubmission due to a reject. The CE is responsiblefor

bronzing into OIS any document received or created in response to a
rejected SSA-581.

Upon receipt and processing of an SSA-581, the SSA'releases'a statement
of earnings, known as an SSA-L460. The SSA will mail the SSA-L460 to
the DEEOIC CMR, located in London, Kentuckyswhere a contractor
scans and indexes it into OIS.

If the CE does not receive a completed'SSA-L460 within thirty (30) days
of the faxed SSA-581, the CE callsthe SSA to determine the status of the
request. If the SSA indicates that the SSA-581 was not received, the CE
must refax the SSA-581 in accordancewith Step.4. After the SSA-581 is
refaxed, the CE must follow=up with the SSA‘within 30 days. Otherwise,
the CE obtains the status and monitors for/SSA response.

Inquiries to the SSAsare made by calling one of six phone numbers
(Modules) depending upon the last four digits of the relevant SSN (See
Exhibit 13-1). When/calling the SSA, the following information should be
available.to expedite the mnquiry:

(a) SSA-issued job code (8015). The four-digit job code appears in
the “Requesting organization” section of the SSA-581 form.

(b) Nameof your organization.
() A copy of the SSA-581 or earnings statement in question.

(d) The full SSN of the number holder (employee), or the control
number from the earnings statement.

Upon receipt of a completed SSA-L460, the CE documents receipt of the
SSA response in ECS. Should the SSA fail to submit an SSA-L460 after
following up within the established procedures, the CE proceeds with

claim adjudication based upon the evidence contained in the case record.

11. Center for Construction Research and Training. The Center for Construction Research

and Training, formerly known as the Center to Protect Workers’ Rights and which continues to
utilize the acronym CPWR, is a research, development and training arm of the Building and
Construction Trades Department (BCTD) of the American Federation of Labor-Congress of
Industrial Organizations (AFL-CIO). The DEEOIC contracted with CPWR to maintain a
database of contractor/subcontractor employers at certain DOE facilities.
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Web-accessible database. To substantiate the existence of a contract between
DOE and a contractor, CPWR created a web-accessible database, which the CE
can use in identifying and confirming the existence of contractor or subcontractor
employers at certain covered facilities. Facilities for which CPWR has contractor
and subcontractor information are identified in the EPOD as “CPWR.” If the CE
determines that the claimed employment involves subcontractor employment.at a
facility in which the EPOD indicates “CPWR has contractor/subcontractor
information,” the CE first reviews the EE-5, the Data Acquisition Request (DAR),
and any material received from DOE. If this information is insufficient for a
finding of covered employment, the CE reviews the CPWR database for any.
information linking the claimed employer to the claimed DOE facility, by
following these instructions:

(1) The CE goes to https://www.btcomp.org./. /A log-on sereen appears. Each
DO has been assigned one original username and password.

(2) Upon access to the web site, a disclaimer notes that the database is a
general information resource tool. It does not contain all of the documents
that relate to DOE contractors and/or subcontractors. However, the
DEEOIC considers the information availabledn the database to be accurate
and correct. Once the CE accepts the diselaimer, the database opens into
basic search mode. The database allows various ways to search for
information: by subeontractor name; by site; or by scrolling down the
subcontractor master list.

3) To search by contractor/subcontractor name, the CE enters the name of the
company identified in the evidence from the case record. The company
name may be'the curtent recognized employer name, an acronym for the
employers'or a previous version of the name. The CE searches the
database using various combinations of spellings or any known aliases for
the employermame. This increases the likelihood of a positive outcome
and reduces the number of false negative results. For example, ifa CE
enters the name “Bowles Construction Company,” the database returns a
negative result. However, if the CE enters “Bowles” or “Bowles
Construction,” the employer appears in the return.

(4) To search by site, i.e., covered facility, the CE clicks on the list box
labeled “by site” on the left-hand side of the screen and selects the facility
for which he or she is seeking contractor or subcontractor information.
This returns all employers known by CPWR linked to that facility. It may
be necessary for the CE to scroll down to view all named employers. To
view detail for a named employer, the CE merely needs to access the
“view” link under the options category. In some instances, a contractor or
subcontractor name might be linked to multiple covered facilities. In these
instances, the detailed return for the employer is separated into sections by
covered site.
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(5) The CE may also search the comprehensive listing (master list) of all
contractor employers listed in the database which appears if no name or
site search criteria are applied, or if the option “show all” is selected. A
unique document identification (Doc Id) has been assigned to each
contractual finding. CPWR uses the Doc Id as a means of tracking. The
Doc Id can also be used to search BtComp if it is known.

(6) After the CE has accessed the database and conducted appropftiate
research to locate a contractor/subcontractor, the CE documents the case
file in OIS. In the case of a positive result, the CE prints a copy of'the
screen for OIS bronzing. The printout must show allithe results of the
database search, including the employer name; site name; contractual
relationship indicator; dates verified; type of work-performed; a
description of evidence; document ID; and date of database update.
Generally, this information must be printed using a “landscape” print
mode setting. The printout should alselist the date of the database search,
the date of the latest update of a facility, and any of the pertinent facts. If
no results are found from a database search, the CE completes a
“Memorandum to the File,” noting thedack of information in the database
for the claimed contractor/subcontractor. The CE bronzes the completed
memo into OIS.

(7 The sole purpose of the database is to establish a relationship between a
DOE facility and a contractorer.subcontractor employer. A positive result
may return varying levels of information about an employer linked to a
facility. For example, a database return may merely list that a contractor
or subgcontractor was linked to a particular facility, but not when.
Furthermorey'the existence of a contract between the company and the
DOE could be for a wide range of items or services. Under the EEOICPA,
only contracts fot services performed on the premises of the DOE facility
are covered. Once a CE establishes that a contract existed between a
company and the DOE, it is still necessary to establish that the contract
was for a covered service, per paragraph 13 of this chapter. In addition to
the database results, additional development may be needed independent
of the database to ensure that such evidentiary gaps are filled. The CE
may contact the NO Policy Branch regarding questions or other matters
relating to the use of subcontractor database.

(8) If the contractor or subcontractor is not listed in the database, additional
development is necessary. The CE is not to assume that a search of the
database that does not return any results establishes that the claimed
employer was not a contractor or subcontractor.

Requests for contractual information. In those instances in which BtComp.org
does not return a positive result on a contractor or subcontractor, the DO POC
will send a request via email to the CPWR designated point of contact at CPWR
to research documentation supporting a contractual relationship with a DOE
facility. (Note: This search will be at a facility level and not at the employee
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level. There will be no searches conducted for employee records). The request
should include the name of the contractor/subcontractor, the name of the trade, the
DOE site, and the time period of contracted work. The CPWR will research its
records and respond directly to the DO POC, via email, with its findings within 20
business days of receipt of the request.

Requests for supporting documentation. In cases where the CE conducts a search
of BtComp, finds positive results, and needs a copy of the supporting
documentation, the DOE POC sends the request to the to the NO,to submit the
request to CPWR. In its request, the DO references the BtComp Document-1D
number and the reason for the request. CEs request this documentation if it 1S
being used to resolve a discrepancy in the case file, or if the documentationsis
needed for litigation purposes. The processing of this type.of request will be at
the discretion of the NO. The CPWR will respond with a copy. of the
documentation within 5 business days of the receipt of the request.

Forwarding of contractual information. Ifa CE obtains documentation during
case development that substantiates a contractualrelationship between a
contractor and/or subcontractor and a DOEfacility notalready included in the
database, he or she is to forward a«copy of that documentation to CPWR. The
documentation is to be sent by the DO POC via USPS to the current CPWR
contact person at CPWR located at 8484 Georgia Avenue, Suite 1000, Silver
Spring, Maryland 20910, erscanned and emailed to the POC at CPWR that
maintains these records. The CPWRewill'review the documentation, update
BtComp, and retainthe documentation in their files.

12. Other Employment Evidence. Evidence of employment by DOE, a DOE contractor,

beryllium vendor, or AWE'may bednade by the submission of any trustworthy contemporaneous
records that on their face, or.in eonjunction with other such records, establish that the employee
was so employed, alengwith the location and time period of such employment. No single
document noted in this section is likely to provide all elements needed for a finding of covered
employment, but rather each piece of evidence can contribute valuable elements needed to make
a finding ofcovered.employment.

Documentation from the following sources may be considered:

a.

Version 7.0

Records or documents created by any federal government agency (including
verified information submitted for security clearance and dosimetry badging), any
tribal government or any state, county, city or local government office, agency,
department, board or other entity or other public agency or office.

Records or documents created as a byproduct of any regularly conducted business
activity, or by an entity that acted as a contractor or subcontractor to DOE.

DEEOIC internal resources. The DEEOIC DOs each have gained experience
with the facilities covered under this program. In the adjudication of claims, each
office will accumulate documentation substantiating various subcontractor
relationships. Once such a relationship has been established at a facility for a
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given time period, the CE can use this information in the adjudication of other
cases in which the same subcontractor employment is claimed during the same
time period. Therefore, as noted in paragraph 11, any such documentation
accumulated during the course of adjudicating a claim that substantiates a
contractual relationship with a covered DOE facility, must be forwarded to
CPWR. CPWR will then update the BtComp database based on information
substantiated by this documentation.

d. Affidavits or other types of signed statements attesting to the accuracy ofa claim.
The CE requests that the claimant use the EE-4 Employment History Affidavit to
collect statements from knowledgeable parties. Statements providedby way of an
affidavit are considered in conjunction with other evidence submitted in support
of a claim. Affidavits are particularly appropriate as aimeans of demonsttating
that an employee worked at a particular location and are best used in.¢oncert other
information, such as SSA records. Affidavits alone are usually insufficient to
prove the existence of a contractual relationship between DOE and a company.

The CE has the discretion to assign probative weight to different affidavits. For
example, the CE may find that an affidavit from a former CEO of an employer
has significantly more probative valuethan that of one from a temporary worker
who had no reason to be well-informed on his’her‘employer’s contractual
relationship with DOE or a DOE conttactor. ' The CE must use his or her own
judgment to ascertain what-weight to give to any given piece of evidence,
including affidavits. The CE is to assessithe probative value of affidavits by
applying these general parameters:

(1) Affiliation of affiant to employee (co-worker vs. family member).
Affidavits from co-workers and managers carry more weight than those
from family members, as they would be in a better position to provide
details about work.

(2).  Descriptive vs. vague employment information. More detailed affidavits
carry more weight than vague, generalized statements because more
specific information is more easily corroborated than that which is
ambiguous.

3) First-hand knowledge vs. second-hand knowledge. An affidavit not
containing first-hand knowledge has very little probative value, as it is
nothing more than hearsay.

(4) Compliments other evidence from file vs. contradictions. When
documentation in the file supports portions of an affidavit, the probative
value of the remainder of the content of that affidavit is high. In the
alternative, when an affidavit is in conflict with other material in the file,
its probative value is diminished.

13. Subcontractor Employment. Subcontractor employment at beryllium vendors and DOE
facilities is covered under the Act, provided that certain developmental elements are met.
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Definitions.

(D

)

3)

4

Contractor. An entity engaged in a contractual business arrangement with
DOE to provide services, produce material, or manage operations.

Subcontractor. An entity engaged in a contracted business arrangement
with a DOE contractor to provide a service on-site.

Service. In order for an individual working for a subcontractor torbe
determined to have performed a “service” at a covered facility, the
individual must have performed work or labor for the benefitof DOE
within the boundaries of the facility. Examples of workers‘providing such
services include janitors, construction, and maintenance workers« The
delivery and loading or unloading of goods alone is not a service and is
not covered for any occupation, including'workers involved in the delivery
and loading or unloading of goods for.construction and/or maintenance
activities.

Contract. An agreement to performia service intiexchange for
compensation, usually memorialized by a memorandum of understanding,
a cooperative agreement, an actual written‘contract, or any form of written
or implied agreement, is considered a contract for the purpose of
determining whether.an entity is a “DOE contractor.” Only employees
who are employed by the company named in the contracting
documentation are covered. Employees of parent companies or
subsidiaries companies of the contracting company are not covered, and
the joint employer doctrine also does not apply.

Standard. Mere presence by the employee on the premises of a facility does not
confercovered employment. There are three developmental components that
must be met before a‘determination of covered subcontractor employment can be
teached. .These elements are:

(L)

2)

)

The claimed period of employment occurred during the covered time
frame as alleged; and

A contract to provide “covered services” existed between the claimed
subcontractor and a DOE contractor at the facility or the identified vendor
(during the covered time frame);

The employment activities (work or labor) took place on the premises of
the covered facility.

Subcontractor employment at beryllium vendor facilities. Under the Act, persons
providing a service on the premises of beryllium vendors during covered time
periods are entitled to the same benefits as employees of the beryllium vendor
during those same covered time periods. For some beryllium vendors, the
corporate verifier for the vendor at which the subcontractor performed work has
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records of subcontractor employees and, therefore, in verifying beryllium vendor
sub-contractor employment the CE first contacts the corporate verifier for any
information he or she has on the individual and his or her subcontractor employer.
In those situations in which an employee is alleging beryllium sub-contractor
employment and the beryllium vendor is unable to confirm employment, the CE
uses SSA records, affidavits and other evidence as described in this chapter.

d. Subcontractor employment at DOE facilities. Because DOE generally did not
keep records of employees of subcontractors, the CE is faced withsparticular
evidentiary challenges in establishing subcontractor employment. To establish
each of the elements needed, a CE generally will find it necessary togather and
evaluate documentation from multiple sources, including DOE; thé SSA and
CPWR.

e. Developing subcontractor employment. The CEwill likely have to use an
assortment of documentary evidence to make.@ finding of covered subcontractor
employment. For example, SSA records may show that the employee worked for
Sentell Brothers, thus establishing verified earnings. Documentation from CPWR
may show that Sentell Brothers was a subcontfactor during the period of verified
earnings at K-25, X-20, Y-12, and:Oak Ridge in genéral. The DOE may also
provide documentation showing that the employeé had a clearance to work at K-
25 doing construction or dosimetry badging information specific to K-25. In this
situation, the CE likely hasssufficient documentation to make a determination that
the employee worked as a K-25 subcontractor employee during the time period
for which the earnings, the contractual information and the presence on the
premises requirements are‘all met.

For all instances in which the.CE is required to evaluate potential subcontractor
employment; the CE writes a memo to the file delineating every period of claimed
subcontractor employmeént and specifying the evidence in the case file that
supports each of the following:

(1) the claimed subcontractor was in a contractual relationship with a DOE
contractor,

(2) the subcontractor provided a service to DOE on the premises of the DOE
facility, and

3) the employee was engaged in providing that service on site, including the
number of days the employee was engaged in that service.

The memo should also provide an explanation as to why the standard was or was
not met (Exhibit 13-2).

14. Researcher Employment at DOE Facilities. A DOE contractor employee is also defined
as “An individual who is or was in residence at a DOE facility as a researcher for one or more
periods aggregating at least 24 months.” In order for an employee to meet the “researcher”
provision under the Act, the following criteria must be met:
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Research. There needs to be probative evidence in the file that the individual was
actually performing research on the premises of the DOE facility. Visiting the
site, obtaining medical tests on-site, or similar non-work-related reasons that
people may have for being on-site at a DOE facility, does not qualify under this
provision. Evidence useful in documenting that an individual was performing
research on-site includes published journal articles, affidavits, or some othes
documentation affirming that the individual was engaged in research.

Living on-site not required. Although some DOE facilities provide dormitory-
style accommodations which often house researchers, “in residence” can be
satisfied by working “on the premises,” and the individual néed not have been
living on the premises of the DOE facility.

Research can be unpaid. There is no requirement that the researcheris/was paid
for the work.

15. Emplovees of Federal or State governments Otherthan DOE and itsPredecessors.

Employees of federal and state governments, (other than direct employees of DOE, ERDA, the
AEC or MED) can be DOE contractor employees, as outlined in this paragraph.

a.
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Standard. A civilian employee ©f a state or federal government agency can be
considered a “DOE contractor employee” if

(1) The government agency employing the individual is found to have entered
into a contract with DOE for the accomplishment of one or more services
on the premises.ofthat DOE facility that such government agency was not
statutorily obligated to perform, and

(2) DOE compensated the agency for that service.

Proof of contract. The DO contacts the federal or state agency directly in an
effort to obtain the desired information. The DD is responsible for managing any
necessary coordination with federal and state agencies. Any time documentation
is obtained from these agencies, copies are to be provided to the NO. The CE
should notpressure a state or federal agency to produce employment or
contractual records.

If the evidence is unclear as to whether employment by a state or federal agency
can be determined to be DOE contractor employment using the guidance in this
paragraph, the CE obtains clarification from the claimant. The CE reviews any
documentation submitted by the claimant and undertakes any additional
development necessary to clarify the individual’s employment status, including
any needed input from the NO Policy Branch.

Upon finding that the employee does not meet the definition of a “DOE contractor

employee” who worked for a state or federal agency, and where this is the sole
employment listed on the Form EE-3, the CE issues a RD denying the claim on
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the basis that the employment by the state or federal agency does not qualify the
claimant as a “DOE contractor employee” as defined in the EEOICPA.

d. Uniformed Services of the United States. A claimant cannot obtain EEOICPA
benefits based upon service in one of the eight commissioned Federal Uniformed
Services of the United States. If the claimant provides information or identifies
himself/herself as U.S. uniformed service personnel, the CE sends a lettér to the
claimant stating that uniformed service personnel are ineligible for benefits under
the EEOICPA. Only civilian employees who performed services.on the premises
of DOE facilities, via contracts, are DOE contractor employees: The eight
commissioned Federal Uniformed Services of the United States include:

(1) United States Army;

(2) United States Marine Corps;

3) United States Navy;

(4) United States Air Force;

(5) United States Coast Guard;

(6) United States Space Force;

(7) Commissionéd Corps of the United States Public Health Service;

(8) National Oceanic and Atmospheric Administration Commissioned Officer
Corps.

16.  Evaluating Evidence to Verify Employment. Once the CE receives all available
evidence, he or shé has to determineif the evidence is sufficient to verify the three components
of covered employment listed in paragraph 5 of this chapter. The CE evaluates all evidence
carefully and.uses discretion regarding documentation that reasonably establishes the presence of
the employee atia particular facility during certain periods of time. Additionally, with regard to
subcontractor employment, the evidence must reasonably satisfy all the components necessary to
establish covered employment. If employment with other state or federal entities is claimed,
then all the.components discussed in paragraph 15 of this chapter must be fulfilled. In weighing
the evidence submitted in support of covered employment, the CE considers the totality of the
evidence and draws reasonable conclusions.

17. Developing Non-Covered Employment. There will be instances in which the CE is only
able to match a portion of the claimed employment to a facility and/or employer listed in the
facility database, or there may be no match found. In these instances, the CE communicates this
to the claimant. The CE prepares a letter to the claimant explaining which employment is
covered under the Act and which is not, including any pertinent dates. A description of what
constitutes an AWE facility, Beryllium Vendor facility or a DOE facility should be included in
the letter. In the event that the claimant believes some of this non-covered employment should
be covered under the Act, the CE asks the claimant to supply any pertinent evidence
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substantiating the claim. Namely, the CE asks the claimant to provide evidence demonstrating
that the claimed place of work met the definition of an AWE, Beryllium Vendor or DOE facility
during the years the employee worked there. For example, a CE may ask the claimant to submit
evidence such as contractual documents, business reports, internal memos, purchase orders, news
articles, affidavits, etc. A period of 30 days is granted to the claimant to submit evidence in
support of extending covered employment to additional facilities/employers and/or years.

After appropriate development, the CE decides whether any evidence submitted wartants a
referral to the NO. If the claimant submits pertinent evidence supportive of adding a
facility/employer and/or years of coverage, the CE prepares a brief memo to the file explaining
the circumstances of the situation and requests a review of the case file by the NO. The CE
submits a request to the NO to make a determination regarding the new evidence©f an additional
covered facility/employer or years.

18. Additions or Modifications to Facility Status. While the®EEOICPA defines what
constitutes an AWE facility, a Beryllium Vendor facility anda DOE facility, updates are
periodically made to facility designations as new information becomes available. The NO Policy
Branch is responsible for reviewing new evidence and decidingswhether changes should occur to
facility designations. As such, the Policy Branch is responsible for evaluating requests for
changes to the covered facility listing or modificationof facility designations, depending on the
nature of facility evidence, the Policy Branch undertakes different actions.

a. AWE Facility. New designations are the responsibility of DOE. Accordingly,
requests for new AWEddesignations.arereferred to DOE.

(1) Time frame changes relating to specific years of processing at an AWE
facility‘are the responsibility of DOL. Evidence must be presented clearly
demonstrating that the AWE processed or produced material that emitted
radiation.and was used in the production of an atomic weapon at the AWE
facility.

b. Beryllium Vendor. ‘The statutory deadline for adding additional Vendors was
December 31, 2002, and therefore no additional Beryllium Vendors can be
designated under the Act.

(1) Time frame changes relating to Be Vendors are the responsibility of DOL.
Evidence must be presented clearly demonstrating that the Beryllium
Vendor had a contractual agreement involving beryllium with DOE, or its
predecessors, and that the company is performing/or did perform those
beryllium-related contractual tasks in the years to be added to coverage.

c. DOE Facility. Facility and/or time frame changes relating to DOE facility listings
are the responsibility of DOL. Under the EEOICPA, a DOE facility means any
building, structure, or premise, including the grounds upon which such building,
structure, or premise is located in which operations are, or have been, conducted
by, or on behalf of, the DOE (except for buildings, structures, premises, grounds,
or operations covered by Executive Order 12344, dated February 1, 1982,
pertaining to the Naval Nuclear Propulsion Program); and with regard to which
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DOE has or had either (A) a proprietary interest; or (B) entered into a contract
with an entity to provide management and operation, management and
integration, environmental remediation services, construction, or maintenance
services.

Interpreting and applying the definition of a DOE facility is within the
adjudicatory authority of the DEEOIC. To determine whether a facilityds a DOE
facility under the Act, certain parameters must be met.

(1

)

)

Operations. To show that operations were performed on behalf of DOE,
the evidence must demonstrate that DOE paid for opérations at that
location. These operations are not limited to those involving radiation or
weapons. Everyday operations such as providingilibrary servicesin a
technical library are sufficient to meet this statutory requirement.

Proprietary Interest. To show that DOE had aproprietary interest,
evidence that DOE owned the building, structure; or premises, such as a
deed or affirmative statement from DOE.acknowledging ownership is
required. Proprietary interest can alsodnclude instances in which DOE is
contractually permitted a sufficient level of use and control over the
property to support a determination that the property constituted a DOE
facility. DOE ownership of intellectual property or equipment, regardless
of size, does not fulfill the proprietary interest definition. Moreover, DOE
permitting, safety oversight, or licénsing of work relating to use of
radioactive material does not convey propriety interest.

Contracts. To show that DOE entered into a contract with an entity to
provide management and operation, management and integration,
environmeéntal remediation services, construction, or maintenance
services, the best possible evidence is to produce the contract. Typically,
contracts with DOE or its predecessors identify the contract type on the
first page, so in those cases in which contracts are located, it is generally
not difficult to discern contract type. The contracts identified in this
portion of the law are among the more common and significant contracts
used throughout the DOE complex in the following ways:

(a) Management and Operation (M&O) contracts are those contracts
that DOE often had with major companies to manage and operate
large DOE facilities, such as Union Carbide and Carbon at K-25
and Y-12.

(b) Management and Integration (M&I) contracts were also used by
DOE to run major DOE sites, but an M&I contractor generally had
numerous smaller site contractors for which the M&I’s job was to
“integrate” the work of the smaller companies. The Idaho National
Laboratory is an example of a DOE facility which has been run
from time to time by M&I contract. Companies holding M&O and
M&I contracts at DOE facilities are generally considered the
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“prime contractor” for that facility, though sometimes facilities
will change from the M&O model to the M&I model.

(©) Contracts for environmental remediation services, construction, or
maintenance services are also common throughout DOE, but are
generally smaller in size than the major M&O’s and M&I’s..DOE
used remediation contracts to clean up radiation at numerous AWE
facilities. In these instances, the locations are designated as DOE
facilities for the period of remediation under the DOE contract and
the remediation workers are covered.

(d) Some common types of contracts issued by DOE that do notimeet
the statutory definition include research.&development, output,
and procurement.

19. Special Circumstances. There are some special circumstances regarding eligibility for

benefits pertinent to the Naval Nuclear Propulsion Program and EEOICPA claims from citizens
of the Republic of the Marshall Islands, as outlined below.

a.
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Naval Nuclear Propulsion. As notedin the section above, the statutory definition
of a DOE facility specifically exeludes, “buildings, structures, premises, grounds,
or operations covered by Executive Order No. 12344, dated February 1, 1982 (42
U.S. C. 7158 note) pertaining to the Naval Nuclear Propulsion Program.” As a
consequence of this exclusion, the DEEOIC is unable to find covered employment
for those AEC employees and AEC contractors who worked at locations devoted
to Naval Nuclear, Propulsion operations.

Marshall Islands. The DEEOIC has received claims for compensation under the
EEOICPA from citizens and nationals of the Republic of the Marshall Islands
(RMDa The Marshallese base their claims on employment related exposure
arising from the United States’ nuclear weapons testing program conducted in the
RMI. The DOE facility known as the Pacific Proving Ground was a weapons test
site in.the South Pacific from 1946 to 1962.

In 1986, the United States and the Marshall Islands terminated their trust territory
relationship through enactment of the Compact of Free Association (Compact).
The' Compact is a comprehensive document encompassing a variety of
agreements, including a number of socio-economic, agricultural, and monetary
compensation programs. Under the Compact, the RMI became an independent
sovereign nation and U.S. laws ceased to apply unless otherwise specified.

For purposes of the administration of the EEOICPA, this Compact has been
interpreted as precluding coverage for RMI citizens and nationals. If the CE
determines that a claim for benefits is from a citizen or nationals of the Marshall
Islands, the CE explains, in the conclusions of law portion of the RD, that there is
no provision under the EEOICPA for coverage of claims based upon employment
in the RMI by citizens or nationals of the RMI. The CE inserts the following
wording in the conclusions of law as a summary of the DEEOIC policy:
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Since interpreting the EEOICPA to apply to claims by Republic of the
Marshall Islands (RMI) citizens or Nationals based upon employment in
the RMI would constitute an invasion of the sovereignty of the RMI, the
presumption against applying a statute extraterritorially is invoked.
Furthermore, there appears to be no contrary intent by Congress to rebut
the presumption and, to the extent that Congress has expressed any.intent,
its approval of the Compact of Free Association between the United States
and the RMI suggests that it did not intend for the EEOICPA ¢o apply
extraterritorially in this situation.

98 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 14 — Establishing Special Exposure
Cohort Status

CHAPTER 14 - ESTABLISHING SPECIAL EXPOSURE COHORT STATUS

1. Purpose and Scope. The EEOICPA established the SEC to compensate eligible members
of the Cohort without the need for a radiation dose reconstruction and determination of the PoC.
This means an employee who meets the necessary employment criteria to be included in a
designated SEC class and is diagnosed with a specified cancer receives a presumption of
causation that employment-related radiation caused the specified cancer. This chapter describes
the procedures for establishing eligibility under the SEC.

a. OIS. DEEOIC employees responsible for claim managementaust image into
OIS relevant documents received or created that relate to a ¢laim. This guidance
applies to all of the procedures described throughout this chapter:

b. ECS. ECS is a claim status database used to manage case adjudication activities
of the DEEOIC. CEs or FAB staff record the various screening and development
actions for all SEC related claim activities. €Es must pay particular attention to
ECS coding requirements for screening of SEC claims and the SER/SEF coding
in the SEC causation path. DEEOIC staff is to.access ECS user guides and
training material available through shared resources.

2. Identifying SEC Claims. The CE is to/review the initial application forms carefully,
including Form EE-3 - Employment History, to determine whether the potential exists for
inclusion in one or more SEC classes. In addition, a claimant can identify employment at a
covered worksite that may qualify fof consideration for the SEC.

3. Determining SEC Eligibility. ‘Te be eligible for benefits under the SEC provision, an
employee must belong to a SEC class. In establishing the SEC, Congress designated four
statutory SEC classes. The EEOICPA also allows for addition of new SEC classes based on
analysis and determination by HHS.

A SEC class canibe based on a whole facility, limited to specific buildings in a facility, or even
specific processes withifi a facility. In some cases, a SEC class may be limited to specific job
titles or duties\in a particular facility. In addition, each SEC class will have specific workday
requirements that must be met; typically, an employee has to have been employed for a number
of wetkdays aggregating at least 250 workdays at one or more SEC worksites. The workday
requirecment at Amehitka, Alaska SEC class is met by any employee who spent any part of one
workday at that facility, during which he or she was exposed to ionizing radiation in the
performance of duty related to the Long Shot, Milrow, or Cannikin underground nuclear tests.
Einally, to be eligible under the SEC, medical evidence has to document the employee’s
diagnosis with at least one of twenty-two (22) specified cancers as listed under paragraph 7.

4. Statutory SEC Classes. The EEOICPA designated the following statutory SEC classes
according to their respective covered facilities:

a. Gaseous Diffusion Plants (GDP) located in Paducah, Kentucky, Portsmouth, Ohio
or Oak Ridge, Tennessee. A DOE employee, DOE contractor employee, or an
employee of an AWE qualifies for inclusion in this SEC if he or she was:
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(1

)

(1)

Employed for an aggregate of 250 workdays prior to February 1, 1992, at
one or more of the above GDPs; and

Monitored during such employment through the use of dosimetry badges
for exposure to radiation or worked in a job that had exposures
comparable to a job that is or was monitored through the use of desimeétry
badges.

(a)

If the employee qualifies for possible inclusion inthe SEC on the
basis of work at a GDP, but Form EE-3 does net indicate whether a
dosimeter was worn, the CE is to determine Whether.the employee
had exposure during his or her employment that is‘comparable to a
job that is or was monitored through the use of dosimetry badges.

In making this determination, the CE.assumes that the employee
had comparable radiation exposure if employment occurred during
the following periods at the particular GDPs:

Paducah GDP: 7/52 —2/1/92
Portsmouth GDP:<9/54 - 2/1/92
Oak Ridge GDP (K-25):49/44 —12/87(not 2/1/92)

Documentation shows the presence or active processing of
materials that emitted radiation at the sites for these dates.
2/1/1992 represents.the date that DOE implemented uniform
radiation protection practices consistent with current industry
practices and regulations. The 12/1987 date referenced for the Oak
Ridge K-25 plant corresponds to the cessation of uranium
pfocessingoperations. From 12/1987 through 02/1/1992, SEC
class coverage for a K-25 employee must either document his or
her radiation monitoring with a dosimetry badge or establish that
the employee had exposures comparable to a job that was
monitored through the use of a dosimetry badge. During this
period at K-25, the CE cannot assume that the employee had
exposures to radiation comparable to a job that was monitored with
a dosimetry badge.

Amchitka Island, Alaska. The EEOICPA grants SEC membership to DOE
employees, DOE contractors or DOE subcontractors, who were employed prior to
January 1, 1974, on Amchitka Island, Alaska, and were exposed to ionizing
radiation in the performance of duty related to the Long Shot, Milrow, or
Cannikin underground nuclear tests. The CE considers the following factors in
determining whether the employee was exposed to radiation in the performance of
duty:

Exposure to ionizing radiation from the Long Shot, Milrow, or Cannikin

underground nuclear testing/explosions which occurred on Amchitka

Island. The first detonation, Long Shot, occurred on October 29, 1965.
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3)

The 80 kiloton underground nuclear explosion leaked radioactivity into
the atmosphere. Radioactive contamination on Amchitka Island occurred
as a result of activities related to the three underground nuclear tests and
releases from Long Shot and Cannikin.

As a result of these airborne radioactive releases, employees who.worked
on Amchitka Island could have been exposed to ionizing radiation from
the Long Shot underground nuclear test. It is believed that such.exposure
began approximately one month after the detonation occutred. Thus, for
purposes of determining SEC employment, the periodfrom approximately
December 1, 1965, to January 1, 1974, is to be used; unless the claimant
can show that the employee was exposed during the month immediately
following the detonation.

In contrast to other SEC classes with the 250-workday requirement, this
SEC class requires that the employeeworked at. Amchitka Island for any
length of time during the period from appreximately/December 1, 1965, to
January 1, 1974, and was exposed to ionizing radiation from underground
nuclear tests.

5. Additional SEC Classes. HHS has authority to-designate additional classes of employees

to be added to the SEC. A class of employees may be included in the SEC if HHS determines
that it is not feasible to estimate with sufficient accuracy the radiation dose members of the class
received, and there is a reasonable likelihood that such'radiation may have endangered the health
of the members of the class. For a‘complete listof SEC designations, refer to Exhibit 14-1.

a.
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Overview of the SEC Designation Process. The designation process begins with a
petition submitted.to the NIOSH, Division of Compensation Analysis and Support
(DCAS). Thepetitioner may include one or more DOE employees (including
DOE contractor or subcontractor employees), or AWE employees, who would be
included in the proposed class of employees, or their survivors. Individuals or
entities authorized by these employees in writing or labor organizations
representing or formerly having represented these employees may also submit a
petition,

NIOSH may also initiate a petition if it determines that it cannot complete a dose
reconstruction for a class of employees.

(D

)

NIOSH evaluates the petition for inclusion in the SEC to determine if it
contains the minimal qualification to proceed with the SEC designation
process in accordance with 42 CFR § 83.13 or § 83.14.

If NIOSH determines that the minimum qualification for review and
evaluation has been met, it forwards the petition to the Advisory Board on
Radiation and Worker Health (Advisory Board) along with its evaluation.
During one of its regular Board meetings, the Advisory Board reviews
NIOSH’s evaluation, hears from the petitioners if they choose and other
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interested parties. The Advisory Board also reviews any other information
it determines to be appropriate for the petition.

3) The Advisory Board submits a recommendation on a new SEC class to the
Secretary of HHS within 30 calendar days of the Board meeting.

(4) The Secretary of HHS makes the final determination to add or.deny a new.
class to the SEC based on the recommendation of the Advisory Board and
the NIOSH evaluation. If the Secretary of HHS decides to add a new class
to the SEC, he or she issues a designation letter to Congress with the
definition of the class.

(5) A new SEC class becomes effective 30 calendar days. after Congress
receives the Secretary’s designation letter unless Congress objects or
provides otherwise.

6. Workday Requirement. Eligibility under the SEC provision typically requires 250

workdays of eligible employment at one or more SECWweorksites. In most cases, the
determination of 250 workdays of employment is straightforward. However, there are some
cases where the employee worked for less than a year, and additional guidance is required to
calculate the 250 workdays.

a.
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A workday is consideredequivalent to a work shift. Additional hours worked as
overtime will not addaip to additional workdays, e.g., two hours overtime for four
days is not equivalent.to anether(8-hour) workday. However, two work shifts
worked back-to<back would be two work shifts, i.e., two workdays. For an
employee whose work shift.spans midnight, e.g., 11 PM to 7 AM shift, the work
shift is still just one workday.

(1) If evidence exists establishing an employee’s onsite presence at a
designated SEC facility for 24 hours, including time spent working or
living at the facility, the employee will be credited for 3 work shifts (i.e., 3
workdays) towards the 250-work day requirement. In such instances, the
250-work day requirement will be satisfied if the evidence establishes the
employee’s onsite residential presence at a designated SEC facility for 83
days, which a CE may consider as the equivalent of 250 workdays.

When the employment information shows that the employee worked for a
particular period, the CE should not attempt to discern and deduct from the
workdays any infrequent periods of non-presence or non-work, like holidays, sick
leave, strikes, layoffs, or vacation time that may be specified. However, if the
employment evidence clearly establishes that the employee was not present and/or
working at the SEC worksite for an extended period(s) while on the company
payroll, this extended period(s) should not be credited towards meeting the 250-
workday requirement.
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The period of 250 workdays starts with the worker’s first day of employment at
the SEC worksite. There may be breaks in employment, but the workdays may
only be accumulated at eligible SEC worksites.

Where the number of days is not apparent in the employee’s primary employment
record, e.g., from the employer or union (records for pension, dues, uniondocal
records, etc.), the following table may be used for conversion.

250 days = 50 five-day weeks, or

42 six-day weeks, or

12 months (five-day weeks), or

10 months (six-day weeks), or

2,000 hours

24 hours per day/of residential on-site presence for
83 days

WOne month = 21 days (if'evidence indicates six-day weeks, 25 days

Where records of an employee’s€arnings are available, such as W-2 Forms or
Social Security earnings records, but theperiods of employment are not, estimate
the 250 workdays as follows: Divide the annual wages earned at the SEC
worksite by the employee’s hourly rate to determine the number of hours worked.
If the number is greater than 2,000 hHouts, 1t meets the 250-workday requirement.
The problem with converting doellar amounts to workdays is that they may be
rough estimates©f actualemployment. As such, this method should only be used
when all primary employment data is lacking.

There will be some situations where the above approach will not be applicable.
These cases will need to be treated on a case-by-case basis, and if necessary, a
referral to the NO Policy Unit may be required.

7. Specified Cancers. In addition to satisfying the employment criteria under a SEC class,

the employee must have been diagnosed with a specified cancer to be eligible for compensation
under'the SEC provision. As with any cancer claim, the employee’s occupational exposure to
radiationimust be before the initial date of diagnosis. For all specified cancers, first exposure can
occur at any.covered facility during a covered period and does not need to be within a SEC
covered:period.” The following are specified cancers in accordance with 20 CFR § 30.5(gg):

a
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Leukemia. (CLL is excluded). The onset is to have occurred at least two years
after initial exposure at any covered facility during a covered time period.

Primary or Secondary Lung Cancer. (In situ lung cancer that is discovered during
or after a post-mortem exam is excluded.) The trachea and bronchi are included
as part of the lungs. Sarcoma of the lung is a lung cancer. The pleura and lung
are separate organs, so cancer of the pleura, such as mesothelioma, is not a
specified cancer.
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Primary or Secondary Bone Cancer. This includes myelodysplastic syndrome,
myelofibrosis with myeloid metaplasia, essential thrombocytosis or essential
thrombocythemia, and primary polycythemia vera (also called polycythemia rubra
vera, P. vera, primary polycythemia, proliferative polycythemia, spent-phase
polycythemia, or primary erythremia). A diagnosis of polycythemia vera (and the
listed a/k/a nomenclature) is sufficient by itself to be classified as a malignancyef
the bone marrow. Leukocytosis and thrombocytosis are blood abnormalities and
are not to be considered cancer or, specifically, bone cancer. The bone type of
solitary plasmacytoma (a/k/a solitary myeloma) is a form of canceér consistent
with bone cancer. The soft tissue type of solitary plasmacytoma is not a type.of
bone cancer or the specified cancer of multiple myeloma. (Note: Cancer of the
hard palate is not bone cancer.)

Primary or Secondary Renal Cancers.

Other Diseases. For the following diseases, onset must. have been at least five
years after initial exposure at any covereddacility during a covered time period:

(1) Multiple myeloma (a malignant tumot formedby the cells of the bone
marrow);

(2) Lymphomas (other than Hedgkin’s disease). Waldenstrom’s
macroglobulinemia is:considered to‘be a type of non-Hodgkin's
lymphoma. The ICD-10 codeis C88.0. Waldenstrom’s
macroglobulinemia, when.diagnosed by lymph node biopsy, can be called
lymphoplasmaeytoid lymphoma (ICD-10 codes C83.00 — C83.98). (Note:
Lymphoma Waldenstrom is used as a pseudonym for many other disorders
not'included as a specified cancer. The acceptance of this condition as a
specified cancer is'to be based on the ICD code presented in the medical
evidence or upon diagnostic clarification from a physician).

(3) Primary cancer of the:

(a) Thyroid;

(b) Male or female breast;

() Esophagus;

(d) Stomach;

(e) Pharynx — The pharynx has 3 parts - nasopharynx, oropharynx and
hypopharynx. (The oropharynx includes the soft palate, the base
of the tongue, and the tonsils);

() Small intestine;

(2) Pancreas;
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(h) Bile ducts (includes Ampulla of Vater, a/k/a hepatopancreatic
ampulla);

(1) Gallbladder;
)] Salivary gland;
(k) Urinary bladder;

Q) Brain (malignancies only). The brain is the part of the central
nervous system (CNS) contained within the skull, i.e the
intracranial part of the CNS consisting of the cerebrum,
cerebellum, brain stem, and diencephalon. (The intracranial
endocrine glands and other parts of the CNS, benign and
borderline tumors of the brain, and berderline astrocytoma’s are
excluded);

(m)  Colon (includes rectum and appendix);
(n) Ovary;
(0) Liver (except if cirrhosis or hepatitis B is indicated);

Carcinoid Tumors. These tumors are considered primary cancers of the organs in
which they are located. If the ergan.is one on the specified cancer list, the
carcinoid tumordnay be eonsidered as a specified cancer.

Carcinoidd#umors should be recorded by the organ of the specified cancer. For
example, the CE'should use the ICD-10 code of C7A.010 for a malignant
carcinoid tumor in the. duodenum section of the small intestine.

Carcinoid syndrome and monoclonal gammopathies of undetermined significance
are not currently recognized as malignant conditions. Consequently, these
conditions should not be considered as cancers.

Names or Nomenclature. The specified diseases designated in this section mean
the‘physiological condition or conditions that are recognized by the NCI under
those names or nomenclature, or under any previously accepted or commonly
used names or nomenclature. The DEEOIC will consult with NCI only on issues
pertaining to the name or nomenclature of a disease diagnosed at an anatomic
location for the purpose of determining whether it constitutes a cancer.

Identifying Specified Cancers. For cases where there is uncertainty as to whether
a diagnosed cancer is a specified cancer, the CE is to refer the case file to PRPU
for consideration. The examination of the record by PRPU will determine
whether the diagnosed cancer originates within the anatomic structure of one of
the listed “specified cancer” locations within the body, and conforms to the
pertinent latency period, if any.
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Spread of Cancer. Where cancer has spread to various sites (organs) it may be
difficult to identify the site of origin for the cancer. If the pathology report (or
medical report) lists several alternatives and at least one site is considered a SEC
cancer, the claim should be processed first as a SEC cancer claim.

8. Procedures for Processing SEC Claims. Processing SEC claims entails coordination

between the PRPU and DO/FAB staff.

a.
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Role of the PRPU:

(1

)

3)

Issues circulars with guidance on processing newly designatéd SEC
classes. This will include specific instructions on how to€valuate
evidence in the case file to determine SEC eligibility:

Prepares a comprehensive list of all reported.cases with claimed
employment at a newly designated SEC worksite during the period of the
SEC class. It will include pending cases, cases previously denied, and
those at NIOSH. This comprehensive list will be provided to the DOs and
FAB at the time of the issuance of the'SEC circular.

Unresolved questions on processing. SEC claims, including questions on
the definition of a SEC class; uncertainty as to whether a diagnosed cancer
should be considetred a specified cancer, or questions regarding calculation
of the 250 workday requirement are referred to PRPU for guidance.

Role of the CE;

(1)

(2)

©)

Identifies apotential SEC claim by reviewing the information on the claim
forms orother pertinent evidence in the case file to determine if there is
sufficient.evidence to suggest that an employee worked as a member of a
named SEC ¢lass. For newly designated SEC classes, the CE is to review
the comprehensive list provided by PRPU as noted in paragraph 8a(2).

Reviews corresponding bulletins and circulars for designated SEC classes
for procedures on evaluating evidence to determine if the SEC criteria are
met.

Completes an initial screening of cases on the comprehensive list provided
by PRPU for a newly designated SEC class. A screening worksheet is to
be completed for all cases on the comprehensive list. Upon completion,
the worksheet is to be included in the case record.

Based upon the initial screening, the cases on the comprehensive list are
grouped into three categories: those likely to be included in the SEC class;
those unlikely to be included in the SEC class; and those for which
development may be needed to determine whether the case can be
accepted into the new SEC class.
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(4)

)

The purpose of this initial screening is to prioritize handling of cases that
are likely to be included in the newly designated SEC class. This
screening step is only applicable to cases on the comprehensive list. It is
not applicable to new claims submitted after the list is generated or when a
comprehensive list is not generated. Once screening and prioritization is
complete, a more detailed review of all the cases (priority given toicases
that are likely to be included in the SEC class) and full development must
take place to determine if a case is eligible for benefits under the, SEC.

The SEC initial screening is a process to determine if c¢ases on.the
comprehensive list meet the statutory requirements for inclusion in the
SEC. If a claimant on the SEC comprehensive list is deceased, and the
employment and medical criteria are met but survivorship development is
needed, the CE will mark the initial screenig worksheet “development
needed”.

(a) For cases on the comprehensive list at FAB, a FAB staff member
is to conduct the initial sereening’and completion of the worksheet.

Evaluates medical evidence in the case file of a potential SEC case to
determine if the employee has beenndiagnosed with a specified cancer. If
a deceased employee meetsthe employment criteria for SEC class
membership, butan explicit specified cancer diagnosis and diagnosis date
are not stated.in the employee’s'medical records, a diagnosis and diagnosis
date can be established:based on the following:

(a) There is sufficient medical evidence for the employee that
indicates a diagnosis of a specified cancer, but the diagnosis is not
definitive,-and

(b) An expert opinion is provided to support that the deceased
employee did have a specified cancer. The medical opinion is to
provide sufficient details and rationale based on accepted medical
knowledge to support the specified cancer diagnosis and diagnosis
date. The medical opinion can be provided by the employee’s
treating physician, a CMC, and/or an expert in a relevant medical
field.

If the employee has a specified cancer, the CE is to verify that the
employee meets all employment criteria in the SEC class designation,
including the workday requirement. In determining whether the
employment history meets the workday requirement, the CE can consider
employment at a single SEC class, or in combination with workdays at
other SEC classes.

The CE also reviews any documentation that NIOSH may have acquired
or generated during the dose reconstruction process to determine if the
employee satisfies the employment criteria of a SEC class(es).
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(a) NIOSH will identify and return dose reconstruction analysis
records for cases with specified cancers that may qualify under a
SEC class to the appropriate DO along with a CD for each case.
The CD will contain all of the information generated to date, e.g.,
CATI report, correspondence, and dose information. The
Correspondence Folder on the CD should include a copy of the
NIOSH Ietter sent to each claimant informing the claimant of the
new SEC class, and that his or her case is being returnedito DOL
for adjudication. The CE is to upload a copy of the NIOSH letter
for each claimant into the case file.

(b) There may be some cases not identified by NIOSH that the.CE
determines may be included in the SEC€ class:, If any such case
qualifies under the SEC class and the case is with NIOSH for a
dose reconstruction, the CE notifies the appropriate point of
contact at NIOSH via e-mail to pend the dose reconstruction
process and return dose reeonstruction analysis records to the
appropriate DO. The CE then uploads a copy of the “sent” e-mail
into the case file (making sure‘the file copy documents the date it
was sent). In addition, the CEis.to write a letter to the claimant to
advise that the case file has been withdrawn from NIOSH for
evaluation under the SEC provision.

(6) Proceeds in the usual manner for a compensable claim and prepares a RD
if the employee has a diagnosed specified cancer and meets the
employment criteria of the SEC class. The CE notifies the appropriate
POC.at NIOSH via e-mail so that they may close their file. The CE then
uploads a copy of the “sent” e-mail into the case file.

(a) If a Part' B claim is accepted as a SEC claim based solely upon
AWE employment, and the employee has some period of DOE
contractor employment (it does not matter where or when), the
accepted Part B cancer can be accepted under Part E, even though
the SEC acceptance is based solely on AWE employment.

(7) Refers to NIOSH the SEC cases that were evaluated but do not qualify
under the SEC provision, e.g., cases with non-specified cancers, specified
cancers with insufficient latency period, or cases with insufficient SEC
employment. NIOSH will conduct a full or partial dose reconstruction on
the cases.

(a) For those cases which were previously submitted to NIOSH for
dose reconstruction but were returned to the DO for consideration
in a SEC class, a new NIOSH Referral Summary Document
(NRSD) is not required. Instead, the CE notifies the appropriate
point of contact at NIOSH via e-mail to proceed with the dose
reconstruction. The CE then uploads a copy of the “sent” e-mail
into the case file. The e-mail should include a brief statement of
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why the case should proceed with dose reconstruction, e.g., non-
specified cancer, insufficient latency period or does not meet the
250-workday requirement.

The CE also notifies the claimant by letter that the case is returned
to NIOSH for dose reconstruction and the reason(s) it doesot
qualify for the SEC class. The CE is to send a copy of this letter to
NIOSH.

(b) If the claim meets the SEC employment criteria and includes both
a specified cancer and a non-specified cancet, medical benefits are
only paid for the specified cancer(s), any non-speeified cancer(s)
that has a probability of causation of 50 percent or greatet, and any
secondary cancers that are metastas€s of a compensable cancer.

For the non-specified cancer,the CE prepares aNRSD for a dose
reconstruction to determine eligibility for medical benefits. In
these SEC cases, all primary cancers are to be listed on the NRSD,
including the specified cancer(s).

(1) One exception tosthis.ruleis an accepted SEC claim where
the specified€ancer is a secondary cancer. Per regulation
20°CFR § 30.400(a)4“In situations where the accepted
occupational illness or covered illness is a secondary
cancef, such treatment may include treatment of the
underlying primary cancer when it is medically necessary
or related to treatment of the secondary cancer.” However,
“payment for medical treatment of the underlying primary
cancer under these circumstances does not constitute a
determination by OWCP that the primary cancer is a
covered illness under Part E of EEOICPA.” The CE is to
send the claimant a letter with regard to payment of
medical bills for the unaccepted condition (Exhibit 14-2).

For instance, prostate cancer (non-specified cancer)
metastasizes to secondary bone cancer. If secondary bone
cancer is accepted as a specified cancer under the SEC
provision, medical benefits are provided for both primary
and secondary cancers (prostate and bone cancer) under
Part B.

As such, it may be necessary for the CE to refer the
prostate cancer to NIOSH for dose reconstruction to
determine eligibility for benefits under Part E. In this case,
only prostate cancer is included in the NIOSH NRSD for a
dose reconstruction since the secondary bone cancer
metastasized from the prostate cancer.
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If the CE determines that a case on the comprehensive list, which includes
a FD, does not require any action, the CE writes a brief memo to the file
indicating that the file was reviewed and noting the reason why no
additional action is necessary. A case classified as not requiring any
action is a case that does not meet the SEC criteria and there is no need to
return it to NIOSH for dose reconstruction.

C. Role of the DD:

(D

2)

The DDs have been delegated authority to sign a Direetor’s Order to
reopen a denied FD if the evidence of record establishes that'the employee
is diagnosed with a specified cancer and likely to be included in the SEC
class. Ifthe DD is unsure whether the SEC is@pplicable to'a case, the
case is to be referred to PRPU.

Once a Director’s Order is issued, the'CE is responsible for issuing a new
RD.

d. Role of the HR:

(1

)

Version 7.0

Reviews cases pending @ FD forpossible inclusion under the SEC
provision. If the employeequalifies under the SEC provision and the DO
issued a RD to defiy, the HR is to reverse the DOs RD and accept the case.

Every effort'should be taken to avoid a remand of a potential SEC claim to
the DO, However, if the HR determines that the case cannot be approved
basedion the SEC'designation and that referral to NIOSH is appropriate or
additional significant development is necessary, the HR is to remand the
case for DO action:

All cases onthe comprehensive list provided by PRPU that are located at a
FAB office are to be reviewed for possible inclusion under the SEC
provision. If no action is required, a FAB staff member is to write a brief
memo to the file as noted under paragraph 8b(8).
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CHAPTER 15 - ESTABLISHING TOXIC SUBSTANCE EXPOSURE AND CAUSATION

1. Purpose and Scope. This chapter describes the procedures that DEEOIC staff use to
make findings regarding toxic substances that a Part E employee encounters during the course of
employment at a DOE facility or during qualifying RECA employment. The chapter also
provides guidance regarding the establishment of causation.

a. OIS. DEEOIC employees responsible for claim management must image into
OIS all documents received or created that relate to a claim. This guidance
applies to all of the procedures described throughout this chapter.

b. ECS. ECS is a claim status database used to manage case adjudication activities
of the DEEOIC. CEs or FAB staff record the variousddevelopment.actions
relating to exposure or causation development intoECS. CEs must pay particular
attention to ECS coding requirements regarding cases referred to a specialist.
DEEOIC staff is to access ECS user guides and training material available
through shared resources.

2. Toxic Substances. The program defines a toxic substance as any material that has the
potential to aggravate, contribute to, or cause andfllness or death because of its radiological,
chemical, or biological nature.

a. A substance is considered a physical material and not a field or a wave.
Therefore, DEEOIC does not recognize noise, radio waves, microwaves, infrared
light waves, or visible light waves.as toxic substances.

b. Radioactive substances are toxic substances for purposes of Part E adjudication.

3. Health Effects. The CEfirst conducts an examination of the basic claim evidence to
confirm the diagnosis of the claimed illness(es); the period of verified, covered DOE contractor
or subcontractor€mployment or qualifying RECA employment; and eligible survivors (if
pertinent). The CE then reviews the case to ascertain whether there is evidence to establish that
an exposure¢ to.a toxic substance has a potential scientific or medical relationship to the
diagnosed illness. The DEEOIC accepts health effect data originating from the following
sources.

a. SEM — Haz-Map. DEEOIC recognizes those relational connections between
particular toxic substances and diagnosed illnesses established by scientific
consensus. The DEEOIC generally relies on health effect data as reported by the
National Library of Medicine’s (NLM) Haz-Map Database via the SEM.

b. Human Epidemiological Data. Epidemiology is the study of how often diseases
occur in different groups of people and why. Studies reporting causal connections
that have not been recognized by DEEOIC through SEM will be reviewed by the
DEEOIC Toxicologist as described later in this chapter.
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C. Medical evidence specific to the individual. Individuals can have unique medical
responses to different toxic substance exposures. SEM and scientific studies may
not show a causal connection, but the claim may still be compensable based on an
employee’s unique biology and the employee’s physician’s opinion regarding
causation. Medical evidence specific to the individual can also be important
regarding claims of aggravation and contribution as SEM and the Toxicologist
only provide associations as relating to direct cause (i.e., human epidemiological
evidence that a toxic substance is known to cause an illness) and also provides a
potential path forward for the claim.

(1) In instances where a physician submits an opinion that a toxi¢ substance
exposure was a contributory or aggravating factor in the development of a
claimed illness specific to the individual, his of her opinionimust be
determined to be well rationalized, as that phrase is defined later in this
chapter, before the Part E claim can be accepted. In particular, the
physician must offer an interpretation‘of epidemiological or medical
health science data that reasonably‘supports the opinion presented.
Moreover, the CE must corrobotate the factual presentation of information
used in the formulation of the opinion'(e.g., medical history, verified
periods of covered employment, and toxic substance exposure
characterization) with evidence.available in the case file or obtained
through the application of program resources, such as the SEM or referral
to a medical health s¢ience expert.

d. Development of a health effect:«Once the CE has completed development using
available programmatic résources and the CE is unable to establish a potential
relationship between the diagnosed condition (i.e., health effect) and occupational
exposure,the CE provides the claimant with an opportunity to submit evidence
establishing such a connection.

4. Toxicologist Review. A DEEOIC Health Scientist qualified in the principles of
epidemiology and toxicology performs analysis of scientific data to assist the CE in the claims
process. Génerally, the DEEOIC Toxicologist’s role is to review published scientific journal
articles to determine their applicability in various ways described below, as they may apply to
the administration of the DEEOIC. In the review of this material, the DEEOIC Toxicologist
provides analysis and opinion on the establishment of health effects due to occupational
exposure. The Toxicologist also provides analysis and opinion regarding causative thresholds
such as;latency, routes of exposure, and permissible/acceptable levels of exposure to toxic
substances with known health effects. The Toxicologist will determine if individual claim
evidence'should be applied broadly as programmatic guidance.

The information in journal articles reviewed by the Toxicologist generally originates from
different types of analytical health studies including Cohort, Cross-Sectional, and Case-Control
designs. The Toxicologist gives priority to those studies that minimize bias and those that show
statistical significance between exposed or unexposed groups and those with or without a
disease. The DEEOIC does not recognize epidemiological data derived solely from animal
studies as the results are not usually comparable. However, animal studies may be used to
supplement the interpretation of human scientific studies.
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The CE refers case-specific issues to the DEEOIC Toxicologist when the claimant
submits scientific health effect documentation that is not validated by available
program resources (e.g., SEM). In these situations, the claimant has to have
submitted documentation of a scientific nature that shows a possible relationship
between the health effect and exposure to a toxic substance. Assessing whether
such studies are appropriate to establish a scientifically established healtheffect.is
the responsibility of the DEEOIC Toxicologist.

(1)  The CE also submits to the Toxicologist claimant challenges relating to
programmatically decided causation standards. The challenge must be
supported by an assessment performed by a credible expert who offers'a
competing opinion on the appropriateness of any programmatically
decided standard and offers scientifically compelling rationale (including
reference to pertinent scientific literature or'studies) to support his or her
position. The claimant may also submit relevant and compelling scientific
literature that warrants examination by the ToXicologist. Mere
disagreement with agency policy régarding causative standards is not
sufficient basis for review by the DEEOIC Toxicologist.

A referral is unnecessary when the documentation does not relate to the diagnosed
medical condition or occupational exposure. A referral is also unnecessary when
the findings are speculative, vagueyor originate from sources not readily
identified as having scientific¢.merit (e.g., no citations or reference to a credible
scientific source).

Submission of the referral. If the Supervisor or other office designee grants
approval for the referral, the CE prepares a Statement of Accepted Facts (SOAF),
along with‘a set of questions relating to the issue(s) for determination. A sample
SOAF is included as Exhibit 15-1 (this is an example of a generic SOAF which
may-be utilized for different types of referrals). For a toxicology referral, the CE
must include as much factual information on the SOAF that is relevant to assist
thetoxicologist with his or her review. The CE prepares an e-mail to the
designated Program Specialist within the MHSU. The CE includes a copy of each
document or reference submitted in support of the claim. The CE images the
referral package into OIS.

Toxicologist Response. The DEEOIC Toxicologist undertakes an analysis of the
referral to decide if it warrants the establishment of a new health effect or a
modification to the causative thresholds applied in programmatic guidance. The
Toxicologist prepares a formal written response that describes the analysis of the
issue and offers a well-rationalized opinion that responds to each question posed
by the CE. The Toxicologist supports the outcome with references to supportive
scientific literature.

Upon receipt of the completed Toxicologist response, the CE images the
completed response into OIS. The CE reviews the response and moves forward
with the claim based on the outcome. For cases in which the Toxicologist’s
response does not result in a newly established causal health effect, the CEs must
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still consider whether the medical evidence of file is sufficient to establish
causation by way of aggravation or contribution.

5. Sources of Exposure Data. Once the CE determines the diagnosed condition is
potentially related to toxic substance exposure, the CE then proceeds with the development to
determine the extent of the employee’s occupational exposure to the toxin(s). The CE evaluates
the different sources of exposure data to determine the toxic substances that the empleyee most
likely encountered. The CE also utilizes the different sources of evidence to clarify the labor
category or job title, work locations, type of work performed, the frequency of work activities,
and any evidence regarding direct or indirect contact with a specific toxic material. As the CE
evaluates the evidence, the CE may utilize the Exposure Worksheet (Exhibit.15-2)@s a means of
organizing pertinent information. The worksheet is intended as a job aid to assist the CEdn
gathering, organizing, and analyzing all the information needed as part of an exposure
assessment. More detailed instructions for completing the worksheet are included 1 the exhibit
with the worksheet.

a. Employment History for Claim (EE-3) is.always the starting'place for assessing
information relating to a claim. The individual.¢ompleting the form indicates
when and where the employee worked, the employer, the identified position title
or activity held at that location, afid a description of the work duties engaged in
for that position title. It also provides theiindividual the opportunity to describe
the working conditions or exposures they believe are related to the claimed
condition.

b. Information from the DOE-completed EE-5 contains information regarding the
work history for'the employee that DOE maintains in its records. Specifically, the
EE-5 lists the‘dates of employment for the specified facility. The EE-5 may also
provide the locations of the employment activities if that information is known.

(1) Other Employment evidence. For most DOE subcontractor employment,
DOE may not be able to verify employment via the EE-5, but may provide
other information such as clearance records, radiological monitoring
records or infirmary records.

C. The DAR represents the response to the CE’s request for data in possession of the
DOE. The DOE supplies the CE with any medical, employment, or exposure data
specific to the named employee. The CE uses this evidence to establish any likely
exposures the employee had to toxic substances. This evidence has very high
probative value because it is documentation from DOE dated at the time of
employment/exposure, (not documentation created years later or in conjunction
with an EEOICPA claim).

(1) Personnel Records. The DAR response may include personnel records or
job descriptions. These records will assist the CE in identifying labor
categories, dates of employment in those labor categories, and possible
work processes.
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2) DOE site medical records. On-site medical clinics performed a whole host
of medical tests to ensure a healthy workforce and provide onsite care.
These records can provide information regarding possible exposures and a
medical opinion regarding those exposures. They may have information
related to buildings in which the employee was working or accidents that
may have occurred. For example, information about a back injury/may be
relevant. While these types of injuries are not related to toxic eXposures,
the description of what happened, where it happened, and the date it
happened may provide additional information useful to adjudication of the
claim. The report may provide the type of work the employee performed,
where and how it was performed, and when. The CE reviews the records
for any information linking the employee to buildings, labor categories,
work processes, and correlating dates. The records may also contain
information regarding enrollment in protection programs. The type of
protection program may provide insight intoagents encountered.

3) Industrial Hygiene records specifi¢ to the employee.« The DAR response
may include industrial hygiene monitoring information. The CE is to
review this information and note all toxins identified in the records as
being a concern for the employee. Ifthe employee has DOE monitoring
records, then those substances forwhich monitoring records identify
exposure are considered verified. This may occur even if the information
cannot be validated by, other program exposure sources (i.e., the SEM).
However, an IH may need to interpret the monitoring records to determine
the nature, frequency, and-duration of that exposure. Additionally, if the
CE is unsure of the meaning of a document in the DAR, the CE may
consult with a NO IH.

(4) Radiological & Dose records. While these records are primarily of
mterest to, NIOSH as part of the dose reconstruction process or to the HP,
the CE is to evaluate the records to determine if there is any information
that links the employee to job processes, buildings, and the correlating
dates.

The FWP'is an ongoing effort to evaluate the effects of occupational exposures
(e.g., to beryllium, asbestos, silica) on the health of DOE workers. These records
contain employment, medical, and exposure data. If the employee participated in
the FWP, the CE is to obtain the FWP records using the procedures outlined in
Chapter 11 - Initial Development, Section 7, DOE FWP.

The OHQ is an important document because it is used to record information
supplied by an employee or a survivor concerning first-hand knowledge of the
employee’s occupational exposure to toxic substances. An OHQ serves several
functions:

(1) Identifies the labor categories or job titles an employee held during their
employment and when these jobs were held at each claimed site.
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(2) Gives the claimant an opportunity to identify any Union affiliation which
can give context to the tasks performed on site. For example, an employee
who was part of the Carpenters’ Union would have likely engaged in
carpentry duties.

3) Provides the opportunity to identify any buildings and/or work areas the
employee may have worked or been assigned.

4) Allows the claimant an opportunity to describe the use ofany personal
protective equipment and how that equipment may have been used. This
can indicate the type of work performed and the level of safety involved.

(5) Lists any information regarding chemicals or substances that may have
been used or encountered by the employee{when known).

Affidavits. Statements from knowledgeable€o-workers/supervisors attesting to
known toxic substance exposures, job descriptions,or labor categories, buildings,
and/or timeframes that build upon and are consistent with all the other
information in the file are considered when détermining an employee’s likely
exposure.

6. Requesting the DAR. The CE reviews the EPOD to determine if the DOE facility

accepts DAR requests through SERT. EPOD and SERT ate discussed further in Chapter 13 -
Establishing Covered Employment.
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DAR Form (Exhibit 15-3). The CE completes the top portion of the form with the
employee’s name (noting any name changes), SSN, the DOE facility and
employer’s name if a contractor or subcontractor employee. The CE indicates the
types of recordsibeing requested. The CE may also submit a site-specific
exposure question thatimay assist with the development of the claim.

Submission of the DAR through SERT. The CE creates a PDF document that
includes the EE-1 or EE-2, EE-3, and the DAR Form. The CE uploads the
requestinto the SERT system and selects the appropriate DOE operations
office(s) responsible for gathering the requested documents. The CE images a
copy of the SERT request into OIS.

Response from DOE. The CE will receive notification via email when DOE has
the documents ready for download through SERT. The CE accesses the SERT,
selects the applicable documents, downloads the file to his/her computer, and
images the response into OIS.

Upon receipt of the DAR from DOE. The CE reviews the completed DAR Form
and the accompanying documents. The CE confirms all requested documents
have been received and any questions about exposure have been adequately
answered.
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e. No response from DOE or no records found. The CE develops exposure by other
means of development if no response or records are found.

7. SEM. The SEM is a relational database containing data on toxic substances known to
have been present at DOE facilities and uranium mines, mills, ore-buying stations, and during
ore transport covered under RECA. SEM identifies toxic substances that were used at the DOE
and RECA sites. SEM additionally associates these toxins to the work processes, labor
categories, buildings, and incidents which relate to the toxin in some documented ways SEM
also provides information about toxic substances and the scientifically known health effects
associated with those toxic substances.

a. SEM Data. SEM data continues to be refined as new, relevant, and compelling
data becomes available. This data derives from documents originating from the
DOE, gathered during worker interviews, or collected from public submission.
Since SEM is based on currently available evidence; the CE needs to be aware
that other evidence may be obtained throughdDAR records or other development
that may not correlate with the data in SEM. The CE generally weighs the
evidence obtained via a DAR as more probativethan other sources as it represents
more employee-specific data. SEM, on the ether hand; is generalized non-
specific information that only reptesents potential exposures. A CE is not to
discredit evidence from the DAR or othersources because SEM does not validate
an exposure.

b. SEM Data Search Catégories. SEM‘contains several data categories to assist the
CE when assessing ‘exposures potentially encountered by an employee. The CE
can use multiple‘filters simultaneously for best results. The following filters are
available when searching SEM:

(1) Health Effect. SEM identifies the related toxic substances associated with
a selected health effect.

(2) Labor Categories. SEM identifies the toxic substances that are
associated with an employee’s labor category or an appropriate alias.
SEM identifies the processes/activities performed by that labor category
and where an employee who occupied this labor category may have been
present at the site. SEM also lists any incidents that may have involved
with the labor category.

3) Work Processes. SEM identifies the related toxic substances that are
associated with a certain work process. SEM identifies the labor
categories that may have performed the work process/activity and where
the process/activity may have been performed. SEM also lists any
incidents that may have involved the work process/activity.

4) Areas/Facilities/Buildings. SEM identifies the toxic substances that may
be found in a particular area, facility, or location of a site. SEM identifies
the labor categories that may have been involved in the specified location
and the site work processes/activities that may have been performed in the
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specified location. SEM also lists any incidents that may have taken place
in the specified location.

8. Using SEM in Exposure Development. The CE can find detailed instructions for SEM
functionality in the SEM Website User Reference Guide, which is available to DEEOIC claims
staff. The CE is responsible for constructing a proper SEM search to produce a filtered output.ef
the toxins an employee potentially encountered during employment that are related toithe
diagnosed condition. The CE searches SEM utilizing all the available search capabilities based
on all the available information known about an employee’s entire work historyz

a. SEM considerations. In some circumstances, SEM can produce results that are
less probative if the CE does not properly utilize SEM and recognize the system
does not always provide all the necessary evidence neéded to cvaluate a‘claim.
The CE will need to consider the following when utilizing SEM as a development
tool when establishing an employee’s potential orlikely exposures.

(1) Facility, Area, or Building-Level séarches conducted without additional
filters are to be avoided because'they produce overly broad results. Use of
the SEM building filter in conjunction with othér filters, however, is very
useful.

(2) SEM only establishes that:an employee was potentially exposed to a toxin
based on the filtered search criteriatised, such as work process and/or
labor categorys SEM cannot‘establish that a specific employee was
exposed to a specifie toxie,substance.

3) Leveliof Exposure. "SEM does not provide the level of exposure an
employee encounteredto a specific toxic substance.

(4) Use of health effect aliases. SEM provides aliases that may be an
appropriate substitute for a listed health effect. Health effects may be
identified by several different names, or several diagnosed conditions may
be relevant to a particular search. Because there are so many variations or
conditions that seem similar, a substitution may not always be appropriate.
If the CE has questions regarding the use of an alias, the CE can use the
SEM Mailbox for guidance.

(5) Causal links. SEM only provides information regarding conditions that
are scientifically known to be caused by toxic exposure. In cases
involving aggravation, contribution, or unique medical characteristics of
an employee, SEM may not be as helpful.

b. SEM Mailbox. The SEM Mailbox is a valuable tool for the CE to utilize. If the
CE is uncertain about the appropriateness of the use of SEM or has any questions
regarding the information in SEM that is unclear or contradicts the evidence in the
file, the CE is to seek clarification by submitting a question to the SEM Mailbox
through the DOs SEM POC. The SEM team will research the question and post
an answer on the SEM website.
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(1) The CE may use the SEM Mailbox to obtain information on matters
relating to the use of SEM including: information on a labor category that
may not be in SEM; determining which labor category is most appropriate
for similar labor categories and/or the evidence is not clear which one
should be used; obtaining guidance on which labor profile and/or work
process to use; addressing questions regarding whether to use the
production or construction profiles; requesting guidance when information
differs between SEM and employer supplied documents or credible
affidavits; and requesting guidance regarding the appropriateness of a
diagnosis as a health effect alias.

(2) No PII is to be included in any SEM Mailbox inquiry.
3) The SEM Mailbox is not used to obtain guidance on matters of policy.

(4) Information or guidance received throeugh the SEM Mailbox that is used to
adjudicate a claim is to be appropriately imaged into/OIS for reference in
the decision. Prior questions and answers should not be applied to current
cases with similar fact patterns without first confirming the response
applies to the case in question.

Construction (all sites). “Construetion (all sites)” is a way to identify toxins
associated with a trade that is:based on knowledge of the construction trades and
is not DOE or DOE site-specific. The information obtained during a search of
one of the labor categeries in “Construction (all sites)” represents the work
processes and exposuresiany employee working in a particular construction trade
would experiénce at any location, even outside the purview of the DOE. The CE
should use‘this search in the following situations.

(1) An employee worked for a subcontractor and worked in a job that is
considered a‘construction trade. The CE can get an idea of the
construction trades by reviewing the labor categories listed under
“Construction (all sites).” If the employee’s labor category is not listed,
the CE should search under the alias to see if the labor category is an
acceptable alias. If the CE has any question as to which search to perform,
site specific or “Construction (all sites),” the CE should seek guidance
through the SEM Mailbox as discussed in this section.

Construction (prime contractor). If the employee worked for one of the prime
contractors of the site in a construction or trades position, the CE utilizes the site-
specific search. The site-specific search will include toxins for which
documentation demonstrates that worker’s additional potential exposures. The
site-specific search may also remove exposures if there is documentation that
workers at a specific site and/or in a specific trade did not perform a given task at
one site or another. For example, different DOE sites had very different policies
regarding which labor categories were allowed to perform welding as part of their
duties. The site history search category is helpful in determining if an employee
worked for one of the prime contractors on site or was a subcontractor at the site.
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If the employee worked at the site as both a subcontractor and employed by the
prime contractor, the CE should combine the exposures from both lists. The
toxins appearing on both lists will likely be those to which the employee had more
frequent exposure.

Filtering Search Results to achieve the best SEM outcome. SEM has several data
search categories that a CE utilizes when developing toxic exposure. The
function of SEM filtering is to refine an exposure search parameter to achieve the
most relevant exposure output data possible. Refined SEM queries will preduce
more valid and probative outputs compared to broader, expansive search
parameters. For example, exposure data produced from a filtered search based on
health effect, labor category, and work process is more compelling than a search
output based solely on health effect and labor category. SEM filters are‘also an
effective tool for prioritizing exposures and determining the exposures most likely
encountered. The more connections made showinga linkage between an
employee’s actual work and a specific toxinthe greater the likelihood that an
exposure likely occurred.

(1) The CE conducts an analysis of the exposure based on a breakdown of
each position held by an employee workingaat a covered facility. The
primary search filter for most claims starts with an examination of
information relating to thesite, health effect, and labor category. The CE
is to utilize otherAfiltering functions/@s a means to further refine the search
as a way of honing in on those toxins most closely associated with work
performed by the employee.that are also linked to the diagnosed condition.
Filtering®y worksprocesses and building(s) as part of this effort is
encouraged when the facts of the case allow this level of detailed
searching. df'the CE produces a list of toxins that is greater than seven (7)
based on‘the factssurrounding the case, utilizing the necessary filtering
functions; and récognizing any limitations of SEM, the CE should consult
with the NOTH to identify which toxins on the list of substances were
most likely to have been encountered and which would likely have the
greatest impact on the claimant’s claim, and include as many of those as is
necessary.

Direct Disease Linked Work Processes (DDLWP). DDLWP’s are links based on
sciéntific literature examining certain job processes associated with certain
occupational diseases. The DDLWP’s allow the CE to refer cases to a physician
without [H review.

(1) The CE searches SEM as discussed above. DDLWP’s will be identified in
the “Processes/Activities performed by this labor category” and will
include red text indicating “this work process has direct disease linkages.”

(2) The CE reviews the file for reasonable and compelling evidence that
indicates the employee performed one of the tasks in the DDLWP. Not all
employees in a labor category would have performed all the work
processes associated with that labor category.
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3) If the DDLWP is identified in the facility search and the employee
performed the DDLWP, the CE can make a factual finding for exposure.
Information about the work process, including the period of time that the
employee performed the work process, can serve as the basis to obtain a
medical opinion for causation without an IH review. For example, a
pipefitter was employed at the Y-12 Plant and is diagnosed with COPD:
The evidence confirms the employee engaged in the work process of “arc
weld stainless steel” during this employment from 1962 — 1975.

(4) Once the CE determines that one or more DDLWP’s are appropriate, the
CE images the SEM pages that established the link into OIS« The CE also
returns to the main menu in SEM and selects the DDLWP’s that resulted
from the site-specific or “Construction (all sites)” searches., The'CE
images these pages to document the underlying toxins and seientific
references. From the example above, the pipefitter’s underlying toxins
due to “arc weld stainless steel” would have been stainless steel, stainless
steels-precipitation hardenable, and welding fumes.

(5) The CE utilizes the above information in obtaining an opinion from the
treating physician. If thetreating physiciands not a viable option, the CE
prepares a referral to a CMC.

0. Establishing Likely Exposure. Fhe CE must evaluate all of the evidence thoroughly to

decide the most likely toxins the employee encountered during employment. The legal standard
for exposure is that “it is at least as likely as notithat the exposure to such toxic substance was
related to employment at a DOE facilitys” It is not necessary for the CE to prove that an
exposure occurred beyond all reasonable doubt. The CE must demonstrate that based on the
evidence available it is reasonableto conclude that the exposure occurred and was related to the
employment at the DOE (or RECA) facility. The CE considers the following when assigning the
probative value to the different forms©f evidence.

a.
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Employet data. Information from DOE or its contractors or subcontractors,
especially contemporaneous data relating to the employee’s work history, work
processes, and exposure data, is to be assigned the strongest weight. Therefore, it
is extremely important for the CE to analyze the evidence obtained from the DAR
to identify any relevant records regarding the exposure and diagnosed

condition.

SEM data. SEM represents DEEOIC-generated exposure data that is of relatively
high value in determining potential and likely exposure. However, the outputs

generated by SEM are dependent on the accuracy of the data used in searching
SEM.

Expert testimony or documentation submitted by the claimant from medical or
health scientists on matters of occupational exposure. Data from consultants and
other specialists hired by a claimant or their designated AR can be a valuable
source of information. The CE may utilize claimant-submitted information when
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it represents a reasonable, well-rationalized position. Claimant- submitted
medical or science data that is overly generalized, inconsistent, or devoid of
rationalized justification is of reduced probative value. When the CE identifies
such a defect, he or she is to allow the claimant an opportunity to rectify the
situation.

Affidavits completed by co-workers, supervisors, or other credible sourees. The
CE accepts affidavits as being reliable when they are consistent and make sense
with the claim as a whole.

Claimant-submitted exposure information. Self-reported employment and
workplace information can be very helpful in directing development on exposure.
The CE is to recognize that the information supplied by a claimant:maybe a
valuable resource for helping shape SEM searchess resolving issues involving
work history, and providing information regarding work processes. Statements
regarding work processes are considered reliable when sufficient detail or other
information is provided that documents thé scope and type of work performed.

Documenting the exposure assessment and the likely exposures. Upon
completion of the exposure assessment and considefing the above evidence, the
CE finalizes the Exposure Worksheet (Exhibit 15-2), or equivalent, to document
the employee’s most likely exposurés. After the CE notes any exposure
presumptions as discussed below, the CE images the completed worksheet(s) or
documentation sufficiént to support the CEs exposure assessment into OIS.

Insufficient Evidence toestablish toxic exposure. The CE utilizes available
programmati€ resources and analyzes all available evidence when completing
their exposure assessment. If'the CE is unable to establish any likely exposure to
a toxic substance that is agsociated with the diagnosed condition, the CE provides
the claimant with an opportunity to submit evidence establishing exposure.

10. Exposure Presumptions. In some cases, certain presumptions may be made as to the

nature, frequency, and duration of a specific exposure. Presumptions are based on knowledge
and evidence obtained through industrial hygiene, knowledge of labor categories and work
processes, and environmental health and safety practices in existence. Therefore, presumptions
are specific to certain labor categories, work processes, and/or timeframes. Since presumptions
may be updated based on new or updated scientific evidence, the currently established
presumptions are included as part of Exhibit 15-4, “Exposure and Causation Presumptions with
Development guidance for Certain Conditions.”

Version 7.0

If an exposure presumption exists, the CE will apply the level of exposure
specifically identified in the guidance to the specified toxic substance as long as
all criteria have been met. If an exposure presumption exists, the toxic substance
does not need to be reviewed by the IH as the level of exposure is assumed. An
IH opinion is required if additional probative or substantial evidence is obtained
that may suggest a higher level than what is presumed. The IH assesses the level
of exposure based on the evidence presented. If the IH provides an opinion
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establishing a level of exposure above that provided by the guidance, the level of
exposures applies to that specific claim.

11.  IH Review. IH’s are experts in assessing available employment, labor category, work
process or other occupational data. The IH utilizes his/her expertise and knowledge in arriving at
a well-rationalized, unbiased opinion on the nature, frequency, and duration of an employee’s
toxic exposure. As such, an IH opinion on exposure holds significant probative value:

a.

Version 7.0

Functions of the IH in exposure analysis:

(D

)

3)

The IH’s role is to provide expert opinion regarding‘an employee’s
exposure as it relates to nature, frequency, and duration based on
assessment of the evidence presented.

The IH may also assist the CE in making determinations regarding likely
exposure when the evidence is uncleat or inconsistent./This may include
issues with routes of exposure (e.g:, whether a toxic substance would have
been encountered through inhalation, skin contact, skin absorption, or
ingestion). This may also include issues with elaimed exposures where
the evidence is insufficient to suggest the poessibility, or the evidence is not
consistent. For example, an IH.ecanconfirm whether or not a toxic
substance was encounteredsin a certain labor category or during a certain
work process. This ¢an be accomplished by phone, email, or through
formal referral’if deemed appropriate by the NO IH. The CE then
documents both the inquiry.and the response in the case file.

The IH may also evaluate and interpret IH monitoring data such as
personal orarea industrial hygiene monitoring data provided through DAR
records or submitteéd by the claimant.

IH referral. When the CE identifies a case that requires an IH assessment of
nature, frequency, and duration or other exposure issue that requires a formal IH
review, the CE prepares an IH referral package for approval by the Supervisor or
other office designee. The IH referral package is to include the following.

(1)

IH Referral Form. The CE completes the [H Referral Form (Exhibit 15-5)
and identifies the specific question(s) being posed to the IH based on the
analysis and likely exposures an employee may have encountered. The
CE will follow the instructions included with the IH Referral Form and
submit the necessary documents.

IH referral insufficient. Upon review of the IH referral by the MHSU, if the
referral is found deficient and warrants additional review or development, the
referral is returned to the CE for additional action.

IH assessment and opinion. The IH reviews the issue framed by the CE and
determines whether more information from the case file is required to answer the
question, or if the entire case file is needed. This is reserved for the most complex
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cases and is at the discretion of the IH. The IH role is to anticipate, recognize,
and evaluate hazardous conditions in occupational environments, and to opine
based upon his/her specialized knowledge. The IH strives to answer the question
based upon the information outlined by the CE.

During the evaluation of the CE’s IH referral, DEEOIC IH (federal or contractor)
staff may determine if it is necessary to obtain clarification from a claimant
regarding the circumstance of an employee’s work that brought the employee into
contact with a particular toxic substance. This could include clarifying the
employee’s specific occupational roles and responsibilities; ppoXimity.to work
processes or particular materials; frequency of activity occurrence; knowledge of
work with particular materials; or clarifying information provided in referral case
evidence. Under this circumstance, the IH will emailithe designated federal IH
Team Lead advising of the need for clarifying infofmation and requesting a
telephone call with the claimant. Within the email the IH will identify the claim
file number, explain the specific informationtequested.and the justification for
the request. Upon review, the federal IH Team Lead will:thén coordinate with the
assigned CE to have a telephone call with the claimant and a federal IH staff
person to address the request for informations Upon completion of the call, in
addition to the usual ECS call summary, the CE will prepare a Memo to File
describing the outcome of additional development, including a detailed narrative
of any conversation held with the.elaimant. |Once complete, the CE will forward
the memo to the requesting IH for consideration in preparation of the IH referral
response.

(1) IH Memorandums The IH renders an expert opinion in the form of a
memeotrandum that addresses the issue as specifically as possible. The IH’s
reply addresses the specific question(s) posed by the CE in the [H
Referrals The IH.i8 to employ his or her subject matter expertise to make
reasonable findings regarding exposure based upon the unique features of
the case under review. The IH is to consider any information obtained
from the claimant in a verbal exchange that occurred because the [H
requested clarification.

Exposure levels used by the IH. DEEOIC IH staff broadly separate exposures
into those which were significant and those which were incidental. Significant
exposures are further categorized as low, medium and high. Examples of these
categorizations are provided here.

(1) Significant, High. A Pipefitter working in the 1960s would have likely
had high level of daily exposures to asbestos.

(2) Significant, Moderate. A Machinist working in the 1970s would have

likely had moderate level exposures to mineral oil (perhaps on a daily
basis).
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3)

4

Significant, Low. A maintenance worker in the early 1980s may have had
occasional (i.e., weekly, or perhaps monthly) low level exposures to
asbestos (based upon work assignments).

Incidental Exposure. This can also be characterized as exposures
occurring “in passing only.” Incidental exposure is exposure thatis not
significant, even at a low level. An example of incidental exposure would
be if you went to pump your own gas for 10 minutes. Your exposure to
gasoline vapors would be incidental (occurring in passing‘only) while the
gas station attendant working a full 8-hour shift for 40sours, would have a
considerably different profile (significant exposures; low, moderate, or
high, depending on other factors).

Similarly, if you were a clerk at a DOE facility who had to drop off a work
order in an area where vehicle repair work was taking place, you may be
incidentally exposed to diesel engine€xhaust. However, the full-time
workers in that maintenance shop.are clearly at risk of being significantly
exposed.

f. Upon receipt of the completed IH response, the.CEdmages the response into OIS.
The CE reviews the response and movesforward with the claim based on the
outcome.
12. Radiation Exposure and NO HP Review. Radiation is a toxic substance under Part E.

Dose reconstruction analysis performed bythe NIOSH, or the expertise of the HP may be
necessary in the development of exposure and causation for a Part E claim.

a.
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Cancerous'conditions. The effect of radiation in establishing a diagnosed cancer,
as a covered Part E illnessj requires the application of the PoC calculation derived
from‘a NIOSH dese reconstruction.

)

(2)

The CE will develop other non-radioactive toxic exposures while waiting
for the dose reconstruction. If this development results in a positive
outcome, the CE will accept the cancer claim under Part E without waiting
for the dose reconstruction.

If the claim does not result in a positive outcome and the dose
reconstruction has not been received, the CE completes a memo (Exhibit
15.6) to file. The memo explains toxic development is complete, but a
decision cannot be issued until the dose reconstruction has been received
so radiation exposure can be considered when issuing the decision. If the
case involves multiple claimed conditions, the memo is not completed
until all toxic development has been completed for all open conditions.
This is important since the memo signifies no other development is
required and no affirmative decisions can be issued based on the current
evidence. The CE images the memo into OIS and enters the appropriate
correspondence code into ECS.
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b. Non-cancerous conditions linked to radiation exposure will not undergo the dose
reconstruction process by NIOSH but will need a review by the NO HP if there is

a medical or scientifically based link between the condition and radiation

exposure.

(1) Submission of HP referral. If the Supervisor or other office designée
grants approval for the referral, the CE prepares a SOAF alongwith a set
of questions relating to the issue(s) for determination. The CE prepares an
e-mail to the designated Program Specialist within the MHSU. The CE
also includes a copy of any radiation exposure records@vailable. The CE
images the referral package into OIS.

(2) HP response. The Program Specialist assignsthe question to the HP. The
HP prepares a formal written response thatdescribes the review and offers
a well-rationalized opinion regarding causation.

3) Upon receipt of the completed HPaesponse, the CE 4mages the response
into OIS. The CE reviews the résponse.and moves forward with the claim
based on the outcome.

13.  Establishing Causation. Causation is a medical-determination that a qualified physician

must make regarding whether or not a conditioniistelated to covered employment and exposure
to a toxic substance. The standard for establishing causation is “it is at least as likely as not that
exposure to a toxic substance at a DOEF facility was‘a significant factor in aggravating,
contributing to, or causing the illnéss.” Thé CE.considers the following when reviewing
evidence and developing causation.

a.
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Part B accéptance.<Causationunder Part E may be established by an acceptance
under Part B, \Based on this acceptance, exposure and causation are presumed to
already exist. Howevet, the claim must also meet the employment and/or
survivor-related eligibility requirements when applicable.

Physician’s opinion. Unless specified in other programmatic guidance, such as
the presumptions listed in the appendix of this chapter, DEEOIC requires a
medical opinion on causation from a qualified physician. A claimant may choose
to have his or her physician opine on the causal relationship between an exposure
to.a toxic substance and a diagnosed medical condition. Absent a physician
chosen by the claimant to offer an opinion on causation, the CE may utilize the
services of a CMC. A causation opinion presented from a qualified physician,
including a CMC, must be well rationalized for a CE to accept as the basis for
claim adjudication. As is explained in Chapter 16 - Developing and Weighing
Medical Evidence a “rationalized” opinion means that the statement of the
physician is supported by an explanation of how his or her conclusions are
reached, including reference to appropriate medical health science literature.
Under Part E, a physician may opine on topics for which DEEOIC has not made a
finding of a link between exposure and disease, but in so opining a physician must
communicate his or her understanding of the different factors considered that
justify a particular opinion regarding causation, including providing a scientific
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basis upon which to base such an opinion. Specifically, a well-rationalized
causation opinion from a qualified physician is one that communicates an
accurate understanding of an employee’s toxic substance exposure; discusses an
employee’s medical history and pertinent diagnostic evidence; and applies
reasonable medical judgement informed by relevant, creditable medical health
science information, as to how the exposure(s) at least as likely as not
significantly contributed to, caused or aggravated the employee’s claimed
condition. Conversely, a physician’s opinion that relies on inaccurate factual
findings, especially speculative exposures not supported by the evidence, or
opinions that are formed independent of any creditable, substantive medical
health science data cannot be considered well-rationalized. <The mere presentation
of a positive causation opinion from a physician, without any well-rationalized
justification, or one that is based upon speculative exposures.is notsufficient for
establishing a compensable Part E claim.

(1) In these situations, the CE is to provide the physician with any
employment or scientific evidence'that DEEOIC has‘obtained to establish
an accurate factual presentation‘of exposure; including exposure analysis
worksheets, affirmative SEM search outputs, epidemiological data, or [H
assessments.

Causation presumptions and development for certain conditions. Certain
conditions are associated‘with certain toxic'substances. These links may involve
certain labor categories, work processes, timeframes, and/or latency periods.
Exhibit 15-4 includes both exposuie presumptions, as mentioned earlier, and
causation presumptions.This Exhibit incorporates prior DEEOIC guidance from
the PM, Bulletins and Circulars which have been amalgamated and summarized
into Exhibit 15-4. At 1s anticipated that this exhibit will be updated as new
guidance is developed.

@) Causation Presumptions. A physician’s opinion is not necessary for all
identified conditions. The CE reviews the evidence of file against the
specific criteria listed for the specified condition. If the case meets each
criterion, the CE may accept the claim.

(2) Development for certain conditions. The Exhibit also assists the CE with
causation development and guides the CE on possible circumstances that
may result in a positive outcome. A physician’s opinion may still be
necessary. The guidance in the Exhibit does not represent the only
scenarios that may exist to accept a claim. The CE may accept a claim
that presents with other fact patterns for the conditions and/or exposures
listed.

Insufficient evidence to support claim. If the CE is unable to establish causation,
the CE provides the claimant with an opportunity to submit additional evidence.

Survivorship Part E cases. For Part E cases in which the employee is deceased,
guidance is provided in Chapter 20 - Establishing Survivorship.
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14.  Validating SEM Data Prior to Issuance of RD and FD. Since changes to SEM health
effect and exposure data may occur at any time, in instances where the application of SEM data
is a factor in the decisional outcome, the CE or HR must verify that a change to SEM has not
occurred that would potentially alter the decision outcome immediately prior to decision
issuance. When the CE or HR determines that data validation is necessary, they are to perform a
new filtered SEM search specific to the features of the claim under review. The outcome’of this
search is then imaged into OIS to document either that no change has occurred to alter the
decision outcome or that the outcome of the new SEM search warrants additional development.
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CHAPTER 16 - DEVELOPING AND WEIGHING MEDICAL EVIDENCE

1. Purpose and Scope. Proper development and weighing of medical evidence is essential

to the sound adjudication of claims for benefits and to the comprehensive management of
EEOICPA claims. This chapter discusses the function of a CE in developing and evaluating
medical evidence and weighing conflicting medical opinions.

2. Sources of Medical Evidence. Most medical reports come from one of these sources:

a.

Claimant's health care provider, which includes the attending physician,
consulting experts, and medical facilities. The CE may conSider treatment
records from a clinic operated at an employing facility as medical evidence.

The DOE Medical Monitoring Programs, administéred by certain DOE facilities,
maintain medical examination records and exposure data on their employees. For
example, the DOE FWP began in 1996 and functions te evaluate the effect of the
DOE's past operations on the health of former workers at DOE facilities, and to
offer medical screening to former workers.

ORISE administers the beryllium'screening program by providing beryllium-
related testing at locations across the country. ORISE offers extensive testing for
CBD and medical monitoring to individuals testing positive for beryllium
sensitivity.

CMC. Furnishes medical opinions, guidance, and advice based upon review of
the case file. Moreover, the physician provides independent and rationalized
responses to.CE questions regarding various medical issues that may arise during
case adjudication, such as causation, impairment, wage-loss, or medical necessity
of care.

SECOP Physicians are physicians contracted by the DEEOIC to provide a
narrativereport describing the findings from physical examination of a patient
and review of diagnostic testing or other medical records.

Referee Specialists are physicians of an appropriate specialty, chosen randomly,
to examine the employee or a case file and furnish a rationalized medical opinion,
toresolve a conflict of medical opinion in a case between the employee’s
physician and a CMC, SECOP Physician, or other medical specialist.

3. Types of Medical Evidence. Medical evidence in EEOICPA cases consists of the

following major categories:

a.
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Treatment records are the most prevalent form of medical evidence. They consist
of any record made during the evaluation, diagnosis and treatment of a patient by
his or her health care providers. They include:

(1)  Attending physician records (e.g., chart notes, reports, etc.) which include
records from medical consultants assisting the attending physician.
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2

3)

4

Records of physicians consulted by the patient for an independent medical
opinion.

Evidence of diagnostic testing (e.g., X-ray films, electrocardiogram (EKG)
tracing, etc.) and the reports of medical providers interpreting the tests.
For the purposes of interpreting tests, medical providers include
physicians as defined in Section 30.5(ee) of the regulations.

Treatment records from hospitals, hospices, in-home health or residential
health care facilities.

Medical evaluations may occur for a variety of reasons other than to furthet the
diagnosis and treatment of the patient. The purpose of the examination
distinguishes medical evaluations from treatment récords. Medical evaluations
include:

(1

2)

)

4

Evidence from the DOE’s FWP (e:dg., former workerscreening records,
pre-employment physicals, termination physicals, etc.)

Examinations required under state or feéderal compensation programs [e.g.,
evaluations for SWC) claims, Secial Security disability examination,
Veterans’ Administration (VA) programs, etc.]

Medical reports or opinions obtained for litigation under state or federal
rules of evidence.

Reports produced inresponse to a DEEOIC referral to a CMC, SECOP
physician, ot Referee Specialist.

Othet types of evidence include:

)

2)

3)

4

Cancer Registry records may be used in some cases to establish a
diagnosis of cancer and date of diagnosis.

Death certificates which contain information about the cause of death or
date of diagnosis. (See Section 7 of this chapter for additional information
regarding death certificates.)

Secondary evidence relied upon by a physician in forming an opinion. For
example, a doctor may rely upon the information provided by a medical

specialist in determining the cause of an illness.

Affidavits containing facts based on the knowledge of the affiant
regarding the date of diagnosis.
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4. Contents of a Medical Report. The value of findings and conclusions contained in medical

records varies.
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Treatment Records.

(D

A doctor’s report of examination usually contains a description of
subjective complaints, objective findings, assessment, and a plan for
follow up or treatment. The Subjective, Objective, Assessment and Plan
format is often shown in the medical records by the lettets S, O, A and P.
Even where the “SOAP” abbreviation is not used, the reécords tend to
follow this pattern.

(a)

(b)

(c)

The subjective section records information obtained from the
patient. It generally contains information about why he or she is
seeking treatment, complaints, medical history, and current
treatment. A subjective section might state, for'example, “Patient
comes in today to have us ook at a.Jump on his neck that has
gotten larger over the last months”

The objective section records the physician’s findings based on his
or her observation, examination, and testing. An objective section
might state, for example, “The patient’s breathing is labored, and
his X-rayshows a spot on his left lung.” The three general classes
of objective findings are:

(@) Laboratory findings such as complete blood count (CBC),
tissue biopsy, bone marrow smear or biopsy, BeLPT, etc.

()  Diagnostic procedures such as X-rays, ultrasound,
computerized axial tomography (CAT) scans, magnetic
resonance imaging (MRI), electromyelogram (EMG) and
similar techniques of visualizing or recording physiological
conditions. Some objective tests are subject to greater
interpretation by the physician.

(ii1)  Physical findings that are noted by the physician’s visual
inspection, palpation, and manipulation of the body. They
include description of demeanor, readings of temperature or
pulse, description of respiration, observation of affect, etc.

The assessment section contains the physician’s opinions,
suspicions, and diagnoses. In most cases, the value of a medical
report is determined by the quality and detail of the narrative
describing the physician’s assessment. The scope of the
assessment will vary with the type of medical condition and its
complexity.
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)

)

The assessment section may contain statements such as, “The
pathology report was reviewed and showed the presence of small
cell carcinoma of the lung.” or “Based on the patient’s rest tremor,
balance problems and rigidity of muscles, he has Parkinson’s
disease.”

(d) The plan section describes the treatment plan and prognosis. The
physician may, for example, prescribe medication, refer the patient
to a specialist, or suggest additional testing.

Reports of tests and procedures should contain the employee’s name, date
of the test, the objective data obtained, and the signature of the person
responsible for conducting the test or proceduré. Where appropriate,
reports should include a physician’s interprétation of laboratory tests or
diagnostic procedures.

Tests for which interpretation is necessary_.include; but are not limited to,
pathology reports, BeLPT, X-rays, MRISCAT scans, Pulmonary Function
Tests (PFT), Minnesota Multiphasi¢ Personality Inventories (MMPIs), and
the Beck Depression Inventory. In cases where the physician offers
insufficient interpretation of medical evidence, the CE must seek
clarification either from'theSource of the report, or a CMC referral, as
appropriate. TheCE'is not to interpret test results, as that is a medical
judgment to be made by a medical professional.

Hospitalg'hospice; and clinic records will contain the same type of
physicians’ records'and diagnostic testing as outlined above. Also, the CE
should review the admission summary, surgery reports, nursing notes, the
discharge summary, autopsy reports, etc.

Medical Evaluations. Generally, medical evaluation reports contain the following
types ofinformation:

(1)

)

)

An explanation as to why the physician is conducting an examination of
the patient. The report may state, for example, “Mr. Smith is referred by
the DOL for an independent medical evaluation regarding his claim for
asbestosis.”

A description of the information the physician has reviewed and relied
upon in reaching his or her conclusions. This often includes a discussion
of the course of treatment, which describes past treatment undergone by
the patient, and the physician’s recommendation for present and future
care. References to studies and other medical or scientific data that
supports the analysis may also be included.

A description of any examination and tests performed during the
evaluation.
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(4) The opinion(s) of the evaluating physician with an explanation of the
rationale supporting his or her conclusion.

c. DEEOIC Referrals. The CMC, SECOP physician, or Referee Specialist reports
should contain the same general information as any other medical assessment. In
addition, the report should contain a well-reasoned response to questions
presented by the CE, including a summary of the evidence and medical references
used.

5. Developing Medical Evidence. Although it is ultimately the responsibility of.the
claimant to submit medical evidence in support of his or her claim, the CEfs to assist the
claimant in collecting evidence necessary to establish a compensable medical illness. This
includes communicating with the claimant to explain deficiencies in«case evidence, requesting
supportive documentation, and allowing reasonable time for the claimant to provide a response.
The CE also assists by taking affirmative action to obtain medical evidence through
communications with treating physicians and/or other medical providers. Assistance can also be
achieved with the use of Program resources to obtain clarifying medical evidence including the
use of a CMC, SECOP physician, or Referee Specialist. The dévelopment of medical evidence
is performed in various aspects of case adjudication: to cstablish diagnosis, to establish
causation, to determine a percentage of impairment in impairment€laims, to establish a causal
relationship between a covered illness and wage-loss, andito resolve inconsistencies and conflicts
in medical opinions.

a. Physicians and chiropfactors.” Medical evidence must be from a physician. The
definition of a physician includes-surgeons, podiatrists, dentists, clinical
psychologists, psychiatrists, occupational medicine practitioners, optometrists,
and osteopathic practitionets within the scope of their practice as defined by state
law. Chirgpractorsimay only be considered physicians in EEOICPA cases for
treatment of manual manipulation of the spine to correct a subluxation that is
demonstrated to exist by X-ray (usually relevant only in consequential injuries.)
However, chiropractic care may be authorized as treatment for an accepted
condition. Any such treatment must be prescribed by the authorized treating
physician, and the physician must provide rationale as to how the treatment in
question relates to the covered condition.

(1) Establishment of a diagnosis requires that a physician interpret available
clinical and diagnostic evidence to identify a disease or disorder.
Alternatively, signs and symptoms are abnormalities that a physician may
use to form a judgment of medical diagnosis. A claimed illness filed by a
claimant that medical evidence establishes as a finding, sign or symptom
is not necessarily a diagnosed condition. In those instances where unclear
evidence exists whether the CE should categorize the claimed condition as
a medical diagnosis or not, the CE is to seek clarification from the
claimant’s physician.

b. Deficient Evidence. During adjudication of a claim, there are many topics that
require evaluation of medical evidence including: medical diagnosis,
interpretation of diagnostic evidence, causal relationship between illness and

Version 7.0 133 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 16 — Developing and Weighing

Medical Evidence

Version 7.0

occupational toxic substance exposure, permanent partial impairment, effect of
illness on historical wages, and medical necessity of care or other service needs.
In each of these matters, legal, regulatory, or procedural guidance exists through
on-line Programmatic resources (Bulletins, Circulars, EEOICPA Regulations,
etc.) to instruct the CE on evaluating the sufficiency of evidence submitted in
support of a claim. The CE is to adhere to these guidelines and to direct
development in a manner that will best overcome evidence omissions or
deficiencies.

Telephone Requests. In many situations, a minor deficiency in medical evidence
can be easily overcome with a telephone call to the physician’s office to request
specific documents. If, however, a phone call does not produce ah immediate
result (i.e., a fax of the required documentation) the CE should send a written
request. If the physician’s office indicates that thedmedical evidence will be
mailed, the CE will follow-up with written correspondence memorializing the
telephone call and noting the specific documeénts that are being requested.

(1) The CE must document the call4n ECS.

(2) Statements made by the physician over the telephone do not constitute
valid medical evidence.

Written Requests. The CE may decide that the best method of collecting the
evidence is to submita written inquiry directly to the physician (with a copy to
the claimant). However, the' CEshas the authority to submit written requests for
information to any possible source that may reasonably be able to provide a
substantive response to aneed for medical documentation. A written request for
information is to communicate the identified defect, in a clear and concise
fashion, and thewarious options available for presenting information or
documentation that will best overcome the defect.

(1) If records are requested from a treating physician or other sources, the
Form EE-1/EE-2 submitted by the claimant serves as a medical release to
obtain the requested medical information.

(2) If a reply is not received within 30 days or the response does not resolve
the deficiency, the CE considers other options for obtaining the required
medical evidence (e.g., a CMC referral, cancer registry or death
certificate). Reasonable time extensions may be granted by the CE. It
may be helpful to initiate telephone contact with the recipient to gauge the
likelihood for response, or to respond to questions or other concerns.

Unavailable Medical Records. If the CE obtains information that pertinent
medical records have been destroyed or are otherwise unavailable, the CE should
attempt to obtain from the physician written confirmation which contains the
following information:
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(1) An affirmation that the physician treated the employee for the claimed
condition(s).
(2) A statement that the requested medical records are no longer available.
3) A discussion that includes the diagnosis and date of diagnosis.
(4) The physician’s signature and the date signed.
6. Weighing Medical Evidence. When the CE receives medical evideneé from more than

one source, he or she must evaluate the relative value, or merit, of each piece of medical
evidence. This is particularly important in cases where there is a conflict between the medical
evidence received from a CMC and a treating physician. A thoroughrunderstanding of how to
weigh medical evidence will assist the CE in determining when and how further medical
development should be undertaken. The CE should also understand how to assign weight to the
medical evidence received.

a. How to Evaluate Evidence. In evaluating the merits of medical reports, the CE
evaluates the probative value of the report-and assignsigreater value to:

(1

)

€)

Version 7.0

An opinion based on complete factual and medical information over an
opinion based on incomplete, subjective, or inaccurate information.
Generally, a physician.who has physically examined a patient, is
knowledgeable of his or her medical history, and has based the opinion on
an accurate factual basisyphas weight over a physician conducting a file
review. [For example, a physician who opines that his patient’s lung
cancer 1s related to exposure to diesel engine exhaust has less probative
value if theOpinion demonstrates no knowledge of the frequency or levels
of expesure to diesel engine exhaust.

An opinion based on a definitive test(s) and includes the physician’s
findings. Some medical conditions can be established by objective testing.
A positive pathology report from a physician is sufficient evidence of the
diagnosis of cancer. However, a physician’s opinion that a patient has
cancer is of little probative value if the pathology report shows no
malignancy. A physician’s report of a positive BeLPT or lung lavage cells
showing abnormal findings is sufficient evidence of the diagnosis of
beryllium sensitivity.

It is important for the CE to undertake appropriate steps to work with a
treating physician in the collection of evidence, before referring the case to
a CMC.

A well-rationalized opinion over one that is unsupported by affirmative
evidence. The term “rationalized” means that the statements of the
physician are supported by an explanation of how his or her conclusions
are reached, including appropriate citations or studies. An opinion that is
well-rationalized provides a convincing argument for a stated conclusion

135 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 16 — Developing and Weighing

Medical Evidence

that is supported by the physician’s reasonably justified analysis of
relevant evidence. For example, an opinion which is supported by the
interpretation of diagnostic evidence and relevant medical or scientific
literature is well-rationalized. Conversely, an opinion which states a
conclusion without explaining the interpretation of evidence and reasoning
that led to the conclusion is not well-rationalized.

(4) The opinion of an expert over the opinion of a general practitioner or an
expert in an unrelated field. For example, if a general practitioner has a
patient with rest tremors, balance problems, and muscle rigidity, a
diagnosis of alcohol abuse with dehydration may seém reasonable.
However, if a conflicting report is received from a Board<Certified
neurologist diagnosing Parkinson’s disease based onithe same symptoms,
it would carry greater weight because a neutologist isan expert on
neurological disorders. This is particularly true for an illness like
Parkinson’s disease that cannot be confirmed by an objective laboratory
test. Conclusive statements of an_expert without any underlying
justification, other than affirmation of theé physician’s expertise, are not to
be viewed as carrying significant probative valae.

(%) An unequivocal opinion over one'that is vague or speculative. A
physician offering a clearunequivocal opinion on a medical matter is to
be viewed as mor€ probative compared to an opinion that waivers or
hesitates in itsdpresentation or contains vague and speculative language.
An opinion Which centains.verbiage such as “possibly could have” or
“may have beenor provides a guess or estimation indicates speculation
on the'part of the physician.

7. Using Death Certificateto Establish Diagnosis. Prior to considering the use of a death

certificate to establish a diagnosis, the'following actions must be undertaken:
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Claimant Advised. The CE must advise the claimant, in writing, of the medical
evidence necessary to establish a diagnosis and grant him or her the opportunity
to.submit.available medical records (see Chapter 11.6, Advising the Claimant of
Deficient Evidence). The letter sent to the claimant is to include a statement
describing the need to obtain medical evidence of a diagnosed condition. Medical
evidence with the potential to identify a diagnosed illness include any hospital
admission/discharge reports or reports describing an illness; inconclusive
diagnostic testing results, or other medical records alluding to the existence of a
potential illness. The function of this development is to ensure that the CE
receives all available medical records for consideration.

Diagnosis listed on death certificate. Once development is completed and it is
unlikely any other affirmative medical evidence is available for review, a CE may
use a death certificate acknowledged by a physician or recognized by a state
medical authority to establish a diagnosed illness.
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Nothing in this section should be interpreted as limiting the use of a death
certificate for other purposes, such as evidence of the cause of death under Part E.

8. Using Affidavits to Establish Date of Diagnosis. While an affidavit cannot be used to
establish a medical diagnosis, it can be used to establish a date of diagnosis after the CE has
made a reasonable effort to establish the date of diagnosis from the medical records. CE-actions
should include the following:

a. Advice to Claimant. The claimant must be advised, in writing, that medical
evidence (i.e., pathology report, autopsy report, physician’s reports) should be
submitted to establish a date of diagnosis.

b. Additional Medical Development. If the claimant and'the CE cannot obtain
medical evidence to establish the date of diagnosis; the CE must notify the
claimant of the need to submit copies of affidavits from those in a position to
know the former worker’s condition during the illness., For example, a home
health nurse or relative who provided care'to the employee may provide an
affidavit.

c. Death Certificate. If reliable affidavits are not received, then the CE may use the
date of diagnosis (if shown) or date of death from the death certificate. The CE
should not guess at a diagnosis date’based on a death certificate’s “approximate
interval between onset and death” as the date of onset is not necessarily the date

of diagnosis.

d. Medical Review.» If an affidavit reveals evidence of a medical condition, but no
physician’s diagnosis is contained in the file, the case may be forwarded to a
CMC for review and confirmation of a diagnosis.

9. Reviews bya CMC. DEEOIC uses the services of a contractor to coordinate referrals of
cases to qualified medical specialists. A CMC is a contracted physician who conducts a review
of case records to rendef opinions on medical questions. Medical opinions from a CMC are
essential to the resolution of claims due to ambiguous causation, lack of medical evidence,
unique exposures, or other medical questions. The function of a CMC is to provide clarity to
claim$ situations m the absence of pertinent or relevant medical evidence from other sources that
support the claim. The function of a CMC is not to validate probative input by the claimant’s
chosen treating physician. The description of appropriate reasons for CMC referral includes the
following:

a Diagnosis. Clarification and confirmation of diagnosis.

b. Causation. Assessment of exposure and medical documentation for the purpose
of rendering an opinion on causation.

c. Impairment. Percentage of permanent impairment to the whole person as a result
of an accepted illness or illnesses.

d. Onset Date. Onset and period of illness relating to reported wage-loss.
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h.

Consequential Injuries. Determination of consequential illness/injury due to
accepted illness or treatment of that illness.

Treatment. Medical necessity of medical care, DME or home/auto modification.

Clarification. Interpretation of medical reports, test results or other medical
evidence.

Conflict. Resolve conflict of medical opinions.

10. Deciding on Need for a CMC Referral. The decision to refer a cas€ to a CMC for review

is at the discretion of the assigned CE. An obvious defect in case evidence must exist, including
the absence of affirmative medical evidence or other diagnostic evidence, for which a medical
opinion is necessary. A CMC referral may also be necessary for réview of impairment or wage-
loss issues. The CE should not view a medical referral as an automatic requirement for each
claim, but an option available in situations where no other réasonable option exists to obtain a
resolution to an outstanding medical question.

a.
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Review Not Necessary. The following are examples of when a CMC referral may
not be necessary:

(D

(2)

The CE determines that other action, such as requesting additional records
from the claimantor treating physician, may be more appropriate. In most
cases, the CE does not need to refer a claim to a CMC when a treating
physician has provided-asubstantive, well-rationalized opinion in
response‘to a claim question. Moreover, the CE should view the existence
of a tréating physician as the primary source of medical evidence before
consideration of a CMC referral. Accordingly, the CE should typically
give the treating physician the first opportunity to review medical
evidence from.the file, such as a SOAF and other documents, for the
purpose of responding to claim questions. If the treating physician does
not provide substantive responses to claim questions, the CE may consider
the claim in posture for a CMC review.

The claim evidence renders a CMC opinion unnecessary, such as instances
where a presumption of causation exists, or the circumstances of case
development does not necessitate a medical opinion, such as when there is
no evidence of exposure to a toxic substance or no plausible scientific
association between a toxin and a diagnosed illness.

Appropriateness of Review. The following are some examples of when a CMC
referral may be required:

(1)

The CE is unable to conclude whether pre-1993 medical evidence is
sufficient to diagnose CBD.
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(2) Medical tests are submitted which do not provide clear diagnosis or
interpretation (e.g., a BeLPT that does not clearly state that the test is
positive or negative).

3) It is unclear whether a medical condition, unlisted on a death certificate,
was a significant factor in causing, contributing to or aggravating an
employee's death. For example, an employee dies of a heart condition, but
the covered condition is asbestosis.

(4) It is unclear whether the confirmed exposure to a toxic‘substance is linked
to the illness claimed by the employee.

(%) A treating physician has offered a speculativesor vague opinions or one
that is not substantiated by reasonable medical rationale, and the CE has
undertaken reasonable steps identifying the defects to the physician, but he
or she has not responded or responded unsatisfactorily.

11.  Referral to CMC. It is ultimately the responsibility of the jurisdictional DO to ensure that
all the necessary components of a CMC referral are prepared accurately, the content of the
referral is appropriate and specific to the issue unider determination, and sufficient factual
documentation is prepared to allow the CMC a clear understanding of the medical question(s) to
be addressed. When guidance requires that email.éommunication be prepared, a copy of the
email is scanned/bronzed into the case file in OIS.

Interactions between DEEOIC staff and the' CME contractor occur through a secure internet
portal, referred to as the ClientPortal. All DEEOIC staff are to reference the “Client Portal User
Guide” for additional information about using the Client Portal and referring cases to CMCs.
Coordination of information betweéen DEEOIC staff and the CMC contractor, including
transmission of referral packages, is the responsibility of designated staff (i.e., CA). The CE,
however, initiates the CMC referral process.

a. Preparation of referral email. The CE sends an email to the CA indicating that a
CMC review is required and requesting referral to the CMC contractor. The body
of the email should contain:

(1) Claimant name.

(2) Claim number.

3) Type of review requested.

(4) Medical Specialty requested. The “Client Portal User Guide” contains a
list of medical specialty types available for claims review. It is crucial that
the CE selects the most appropriate preferred medical specialty to perform

the review. The CE considers the following in determining the preferred
medical specialty.
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(a) Causation questions are best handled by occupational medicine
specialists. Occupational medicine specialists can also evaluate
the diagnosis and treatment of occupational lung conditions; such
as asbestosis, silicosis, CBD, pneumoconiosis, and COPD.

(b) Diagnosis or treatment questions are best handled by medical
specialists for the condition or procedure under evaluation.
Selecting generalist/internal medicine/family practice 18
appropriate if the condition involves a medical specialty not listed
in the “Client Portal User Guide.”

(c) Impairment questions are best performed by specialists with
experience in treating the particular organ system affected by the
accepted work-related illness.

Scanning. The CE creates an electronic image of the following items as a single
PDF file and attaches the file to the referral email., A copy of the completed
SOAF is to be scanned into the case fileé in OIS.

(1)

A SOAF is a narrative summary of the factual framework of the case
record. The SOAF logically conveys factual findings that have been
decided by the CE upon examination of the case record, or application of
Programmatic resources, such as the SEM. The CE makes factual
findings derived from a reasonable interpretation of evidence contained in
the case record, and not-frem undocumented sources.

Factual findings presented in the SOAF are to be clearly stated. Simple
wotds and direct statements reduce the potential for ambiguity or
misinterpretation.<The CE is to avoid using legal terms and Program
jargon. Moreover, the CE must ensure that factual findings are presented
in a logical order, and grouped chronologically within subject-specific
sections relating to medical, employment, exposure, etc. The SOAF is to
include the following information:

(a) Identifying demographics, including the employee’s name, case
file number and relevant personal information (e.g., employee’s
date of birth, date of employee’s death, etc.).

(b) Description of any accepted conditions or other diagnosed medical
conditions. Medical information in the case file that is not relevant
to the referral need not be reiterated in the SOAF.

(c) Detailed description of the employee’s employment history. This
includes information about where the employee worked, dates of
employment, and his or her job title and duties, if relevant to the
referral. The CE will review Form EE-3 to assess the employee’s
claimed employment; however, in preparing the SOAF, the CE
should only include employment that has been verified by the
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DEEOIC and determined to be covered employment (see Chapter
13 - Establishing Covered Employment).

The CE refers to the OHQ for more detailed descriptions of work
processes and must be diligent to identify all relevant employment
data that has been determined to be factually established from the
case evidence. This is particularly true in referral situations
involving causation, as there is a need to clearly understand job
descriptions, duties performed, working conditions, etc.

(d) For causation determinations, identification of the oc€upational
toxic substance exposures encountered by the employee. The CE
makes findings of toxic substance expesure based on a careful
analysis of case evidence, and referénce to Program resources such
as researching the SEM or seeking guidance from the [H or TOX
when appropriate (see Chaptert 15 - Establishing Toxic Substance
Exposure and Causation). ~Toxic substance exposures, reasonably
established by available @vidence, and shown to have a potential
health effect to the diagnosed.€ondition; are listed in the SOAF.
When possible, the CE1s also to.provide relevant information on
the nature, extent, and duration of such exposures.

Quantificationnmight include levels of exposure, concentrations of
asbestos fibers in the‘air, levels of noxious substances, the
(approximate) number of times exposed, etc. The CE is to avoid
the use of terms such as light, heavy, undue, severe, and abnormal
because they are subject to great differences of interpretation. In
certain situations, where the CE must provide an explanation as to
how certainexposure findings are achieved, he or she is to
document such analysis in the case file with a memorandum to the
file.

(e) The CE should include a brief history of the significant events that
have transpired in the case (i.e., date of filing of Part B and/or Part
E, date submitted to the NIOSH for dose reconstruction, date of
denial/acceptance, etc.) if determined to be relevant to the referral.

(2) List of Questions for the CMC to address. (See Exhibit 16-1 for example).
The questions put to the CMC must relate to a particular informational
need that a physician is to address. The questions to a CMC should
clearly communicate the information required. To this end, the questions
should be straightforward and objectively stated. Avoid questions that are
overly broad or contain numerous subcomponents. In addition, questions
that are leading or biased to a particular outcome are not appropriate. The
CE is to limit the questions to the CMC to the relevant information
necessary to address the particular claim for which a decision is required.
A copy of the list of questions is to be scanned/bronzed to the case file in
OIS.
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€)

(a)

(b)

For referrals under Part B, questions should be specific to a
statutory requirement for any of the compensable occupational
illnesses. Questions must be specific to a medical determination,
rather than an adjudicatory standard.

For example, in a pre-1993 CBD claim, a specific medical.question
is, “Does any X-ray show characteristic abnormalities consistent
with CBD?” rather than, “Do the medical records support an
acceptance of CBD under our Program requirements?”’

For referrals under Part E, questions should identify the standard of
proof required. For example, the CE asks, “Is it at'least as likely as
not that asbestos was a significant factor in causing, conttibuting to
or aggravating the employee’s diagnosed illness?”’

In some instances, there may be two unrelated conditions that the
CE determines require a review by two separate specialists. The
CE will need to prepare one SOAF and specify the two specialists
required for review. The CEwill prepate separate questions for
each specialist to.address.

Medical Records relevantte'the issues for which the CMC is to render an
opinion are to bedmaged into a PDF formatted to the file and attached to
the CMC refertal email. For‘cases where an impairment rating is being
sought, the CE may image.the most pertinent or recent (two or three years
old) medical records. For SECOP, Referee Specialist examination, or
other.€ase reviews, eomprehensive medical records may need to be
imaged. InSome instances, the CE or designated staff person may need to
divide the electronic images into several files to allow for electronic
submission. The designated staff person should label each file clearly to
allow for chronological or other categorical identification.

12.  Roléof CA'in CMC Referrals. Each DD designates a CA who processes and tracks

CMC referrals.. The CAuis also responsible for coordinating communication between DO staff
and the CMC contractor.” When guidance requires that email communication be prepared, a copy
of the email is to be scanned/bronzed into the case file. Upon receipt of a CMC referral
submission from a CE, the CA is to take the following actions:

a.
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Review of Referral. Conducts a thorough review of the referral package to ensure
all required documentation is present, questions to the CMC are clear, and imaged
records are legible. The SOAF should also be inspected to ensure that relevant
factual findings have been reached that will allow for a comprehensive and
reliable CMC analysis. Upon inspection, any referral package that is deemed to

be incomplete or defective is returned to the CE for corrective action. The CA is

to return the referral package to the originating CE with a memo describing the

problem to be addressed before a referral can be initiated.
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b. Submission of Referral. Once the CA has determined that a referral is complete
and ready for submission to the CMC contractor, he or she is to log onto the CMC
contractor’s internet portal and follow the steps in the “Client Portal User Guide”
for creating a claimant referral. Using the referral tab on the Client Portal, the CA
inputs the claimant’s information as needed, and uploads all relevant electronic
documents to complete the transaction.

c. Confirmation. Upon receipt of submission confirmation from the CMC
contractor, the CA is to notify the originating CE via email that the referral.is
complete.

d. Processing for Payment. When the FO receives confirmation from the CEthat the

report is complete and accurate (see Section 13 of this'chapter), the FO.€ompares
the referral sheet to the billing information submittéd by the contractor to validate
that the charged amount corresponds to the service request. The FO must ensure
that the billing information identified withinthe OWCP’s Workers' Compensation
Medical Bill Processing (WCMBP) system corresponds appropriately to what the
CE requested be performed by the contfactor. The FO must be aware of the
following when reviewing billing for CMC réports completed through the
contractor process:

(1) For cases with multiple questions regarding the same or related conditions
requiring the services of one specialist (e.g., occupational medicine) one
billable charge'is permitted.

(2) For cases with oné or more unrelated conditions, requiring the services of
a single specialist(e.g., pulmonary or occupational medicine) one billable
charge is permitted.

3) For cases withaanrelated conditions requiring the services of multiple
specialists(e.g., oncology, pulmonary, dermatology) separate charges are
appropriate for each referral to a different specialist.

e. If the billing information captured within WCMBP is correct, the FO processes
the invoice for approval. The FO then forwards the approved invoice for review
by COR or designated COR via WCMBP.

f. If a problem with the billing is identified, the FO communicates the issue with
the contractor and copies the COR or designated COR via e-mail.

g. Problems with Reports. The CA notifies the COR of any problems dealing with
the CMC contractor.

13. Post Referral to CMC. Upon submission of a referral to the CMC contractor, the
contractor will then assign a particular CMC to respond. The CMC selection is the function of
the CMC contractor, and DEEOIC has no input in the selection of the physician chosen to review
the case, other than the preferred specialty of the physician. Once assigned, the CMC is to assess
all submitted documentation, and prepare a comprehensive and responsive medical narrative to
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the questions posed by the referring CE. The CMC then submits his or her report back to the
contractor. The contractor then undertakes a quality control review to ensure that the report is
complete, rationalized, and fully responsive to the questions posed by the CE. Upon clearance
for release, the CMC contractor will then post the completed report and invoice electronically to
the WCMBP.

To access the CMC report, the FO logs into WCMBP at https://owcpmed.dol.gov to aceess the
pending invoice. WCMBP will identify imaged correspondence submitted with the mvoice,
including the CMC report, via hyperlink. The FO may also opt to obtain a copy‘of the CMC
report via the Correspondence Retrieval Page within WCMBP.

a. Completed Reports. Once the medical report is downloaded, the/CE reviews it
for accuracy and completeness. The review should include the CMC’s
interpretation of test results, evaluation of medical#aeports submitted for review,
answers to each question posed, and the CMC'’s rationale showing how his or her
opinion is supported by the evidence in the file.

(1) If the medical report is accurate; appropriate, and complete, the CE sends
approval to the FO, via email, to authorize payment of the medical bill no
later than the next business day. The CE indicates in the text of the email
that the review completed by thesxCMC is acceptable. The email is
scanned/bronzed to the casefile in OIS.

(2) If the medical#eport is incompléte or incorrect, or not properly responsive
to the questions posed, the,CE notifies the FO, via email, of the issues
with thesmedical véport. The email is scanned/bronzed to the case file in
OIS. The CE will request clarification to address any inadequacies within
the‘originaldlCMC report. A copy of the clarification request should be
scanned/bronzed to the case file in OIS. The CMC shall provide the
additional report within 14 days of receipt of the request without
additional charge. To ensure prompt payment of all physician referral
bills, (i.e., CMC, SECOP, Referee Specialist bills), the CA will initiate
proper coding of the Authorize Payment for Medical Review screen within
ECS.

b. Request for Report. If the claimant requests a copy of the CMC’s report, the CE
provides a copy of the report with a cover letter, which includes the following
disclaimer paragraph:

Attached is a copy of the medical report that you requested. Please be
advised that {Enter the CMC’s name} is a medical consultant for the
Department of Labor. The Department of Labor will make the final
decision in this claim. Please do not contact {Enter the CMC'’s name}
regarding this report. If you have additional evidence to submit in
support of your claim or if you have any questions or concerns regarding
this report, please contact me at {Enter the DO’s toll-free number,.
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Staff may redact the CMC'’s personal address, personal telephone number, and
personal email address, but must give the CMC’s business telephone number,
business address, and business email information.

A copy of the CMC’s IH/TOX report will be sent with all RDs denying a claim
based on causation.

c. Contract Compliance. Upon the identification of any systematic deficiencies or
other problematic situations involving the CMC referral process dmmediate
action is to be taken to advise the DD or a designee and the NO COR.. This would
include situations involving consistently poor- or low-quality CMCeports,
timeliness problems, or unresponsiveness to questions.

14. SECOP Examinations. A SECOP examination is a type of medical referral arranged by
the DEEOIC that requires the employee to undergo a physical examination. The results of that
examination, along with the physician’s review of pertinentimedical documentation, facilitate the
production of a narrative medical report describing the physician’s independent medical opinion
in response to questions raised by the assigned CE.

To schedule SECOP examinations, the DEEOIC utilizes the CMC<contractor with access to a
database of physicians capable of performing in-personphysical examinations by geographical
location. Much like the CMC referral process, the'decision to initiate a SECOP examination and
the appropriate specialist falls to the CE@assigned to the claim, but selection of the physician is
the sole responsibility of the scheduling contractor.

a. Role of the CE.<The CEs responsible for deciding when a SECOP examination
is necessary if lieu of obtaining information from other sources, such as inquiry to
a treating physician’'or CMC referral. A SECOP examination should be reserved
for situations for' which amactual physical examination of the patient will assist
with«the resolution of an outstanding claim, such as those involving issues of
medical necessity or in situations where claimants have difficulty obtaining
information necessary for completion of an impairment rating.

b. Referral for SECOP Examination. As discussed in Section 11 of this chapter,
interactions between the DEEOIC staff, the CMC, and physicians selected for
SECOP examinations occur through the Client Portal. The CA or designated staff
is résponsible for the coordination of information between DEEOIC staff and the
contractor, including transmission of referral packages. The CE initiates the
process for obtaining a SECOP examination and ensures all necessary referral and
medical documentation is sent to the CA or designated staff.

Arranging for a SECOP examination follows the same basic referral steps listed
as when making a CMC referral.

(1) Preparation of referral email. The CE sends an email to the CA indicating

that a SECOP examination is needed and requesting referral to the CMC
contractor. The body of the email should contain:
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(a) Claimant name.
(b) Claim number.
(©) SECOP review request.

(d) Medical Specialty requested. Refer to Section 11.a(4) of this
chapter for further discussion of medical specialty.

(e) Previous physicians involved in the case.

(f)  SOAF

(2) List of Questions for the SECOP physician to address. (Exhibit
16-2)

(h) Medical Records.
(1) Cover Letter to the claimant. (Exhibit 16-3)
A copy of the referral email is seanned/bronzed to the case file in OIS.

Role of the CA. The CA follows the steps listed in Sections 11 and 12 of
this chapter to'transmit the SECOP examination request to the CMC
contractor and perform follow-up actions. As is the case with the CMC
referralprocess, the identification of any systematic deficiencies or other
problématic situations involving the SECOP examination referral process
should be brought to the attention of the CMC contractor.

Once the contractor has selected a physician to perform the SECOP
examination; the contractor will notify the claimant, in writing, of the
specialist’s name, address and telephone number, and date and time of the
appointment. The contractor will also send the claimant a copy of the
cover letter (see Exhibit 16-3 for example). The contractor will follow-up
with the claimant to ensure that the claimant attended the appointment.

In the event the claimant requests to reschedule the SECOP examination,
the CE will determine whether the appointment should be changed, as
outlined in Section 16 of this chapter. If the claimant does not attend the
SECOP examination, the CE may suspend action on any open claims and
administratively close the case until such time as the employee agrees to
and attends the examination as outlined in Section 16.

15. Referee Specialist Examinations. A conflict of medical opinion can arise between a

physician selected by a claimant, and that of a CMC or SECOP physician. In most instances, the
CE’s careful weighing of the medical evidence should permit the resolution of the conflict.
However, where the weight of medical evidence is equal between the opinion of the treating
doctor and that of the CMC or SECOP physician, a Referee Specialist opinion is necessary. The
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CE obtains a Referee Specialist opinion by requesting a third, impartial physician review the
competing opinions presented. The assigned physician then evaluates both sides of the
competing argument and makes the deciding conclusion.

a. Value of Referee’s Opinion. The probative value of a Referee’s opinion, if
sufficiently rationalized and derived from careful examination of evidence from
the competing physicians, is granted special weight. This means that ofice the
Referee has fully considered the argument presented by both sides engaged in a
conflict in medical opinion, and reached a rationalized conclusion regarding the
matter, the CE is to consider the opinion of the Referee as the.€onclusive answer
to the issue to be resolved.

b. File review or physical examination. A Referee Specialist examinationwill
consist of either a review of the case record or an actual physical examination of
the employee. If a conflict exists between the medical opinion of the employee’s
treating physician and the medical opinion of a CMC, a Referee referral file
review is needed. However, if a conflict eXists between theimedical opinion of
employee’s treating physician and the medical epinion of the SSECOP physician,
a Referee referral physical examination should be scheduled.

C. Assignment of the Referee. The CE willutilize the same basic referral process
for referral to a Referee examineras is used for a SECOP, except for some
notable differences.

(1) In the referring email torthe. CA, the CE is to denote the type of review as
a Referee Specialist examination. A copy of the email is to be
scannéd/bronzed to the case file in OIS.

(2) The CE’s questions to the Referee Specialist are to be sufficiently detailed
and narrow to resolve the conflict of medical evidence. The questions
should not introduce new or unique topics for the physician to address.
The purpose of the Referee Specialist examination is limited to that which
1S necessary to resolve an existing conflict of medical opinion.

16. Failure to Undergo SECOP or Referee Specialist Examination. The employee assigned
to undergo either a SECOP or Referee Specialist examination is obligated to attend the
examination., Moreover, the CE is responsible for evaluating any request to change the date or
time ofian appointment to determine if sufficient reasons exist to allow for such a change. The
employee and/or claimant will not be authorized to change a scheduled SECOP or Referee
Specialist examination without providing a substantive and documented cause. The
determination of whether an appointment should be changed is at the discretion of the CE who is
responsible for initiating the referral. Generally, appointment changes should only be permitted
in emergency situations, or when the employee has given a sufficiently convincing rationale for a
need to change the appointment. Appointment changes that are necessary merely for the general
convenience of the employee are usually not permitted. Once authorization for an appointment
change is granted, the CE, through the CA, must notify the designated contractor.
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Once a SECOP or Referee Specialist examination has been scheduled, it is expected that the
employee attend. Failure to attend a scheduled examination may result in suspension of action
on any open claims and administrative closure until such time as the employee agrees to and
attends the necessary examination.

a.

Version 7.0

Follow-up Action. Ifthe employee was examined, the CE should expect.areport
within 21 days. This guideline also applies if a case is referred for a file review.

Failure to Appear. If the physician’s office reports that the employee did not
appear for his or her scheduled appointment, the employee and any representative
should be contacted by a documented phone call or in writifig to request an
explanation. If a reasonable explanation is provided, the CE re-schedules.the
examination, through the CMC Contractor.

If the employee does not respond to the CE’s request for an explanation or if an
explanation is provided and the CE determinés good cause is not established, or if
the employee fails to appear for the re-schéduled examination without good cause,
the CE issues a letter advising the employee and representative that the issue to be
resolved (i.e., adjudication of a consequential injury, réquest for surgery, medical
supply, etc.) cannot be further adjudicated until.theinedical examination is
completed.

The CE suspends any furtheraction to adjudicate the outstanding issue and
administratively closes the claim. Development may resume if the employee
agrees to undergo a‘medical‘examination and undergoes it.

Disruptions at the Medical Examination. If a medical examination cannot be
completed/due to disruptions caused by someone accompanying the employee,
the medical examination.amust be rescheduled with a different qualified physician.
The employee will notbe entitled to have anyone else present at this subsequent
examination unless the CE determines that exceptional circumstances exist, for
examples if a hearing-impaired employee requires a sign language interpreter.
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CHAPTER 17 - DEVELOPMENT OF RADIOGENIC CANCER CLAIMS

1. Purpose and Scope. This chapter includes a narrative discussion of the procedures for
determining whether an employee has been diagnosed with a cancer and the procedures for
establishing causation as a result of exposure to occupational radiation.

2. Identifying a Claim for Cancer. The CE must first identify whether the claim.ds being
made for cancer. If Form EE-1 or Form EE-2 is marked for a cancer, then a cancer claim is
established. The claimant is asked to identify the specific type of diagnosed cancer on the claim
form.

3. Medical Evidence of Cancer. EEOICPA regulations state that to establish a diagnosis of
cancer, a claimant must submit medical evidence that sets forth the diagnosis and the date of the
diagnosis. The CE verifies that sufficient medical evidence is in the case file that substantiates a
diagnosis of cancer.

a. Diagnosis of Cancer. The case record must include a medical report from a
qualified physician that lists a cancer diagnosis« The CE can make referrals to a
CMC to assist in interpreting medical evidence as establishing a diagnosis of
cancer. Whether the evidence originates from a claimant’s physician or a CMC, a
diagnosis generally derives from the following evidence:

(1) Tissue examination i$ithe most con¢lusive method for making a cancer
diagnosis, as it provides the physician with the vital information listed
below regarding the fumor.or lesion. A testing facility reports the
outcome‘of human tissue analysis in a pathology report. The pathology
report follows froma biopsy undertaken by a physician during routine
scréening of postmortem (autopsy). The pathology report identifies
particular data thatare critical for making a cancer diagnosis.

(a) The tissue of origin (where the tumor or lesion originated); and

(b) The status of the tested cellular tissue as benign, uncertain, or
malignant. This chapter of the PM only addresses processing
malignant (cancerous) tumors/lesions.

(2) A diagnosis can sometimes be made using one or more of the following
methods, which are listed in order of preference. If the CE is unable to
identify an affirmative diagnosis based on the medical evidence submitted,
the case may be referred to a CMC.

(a) Cytology report describing cells obtained by scraping (e.g., from
bone marrow), or by washing (e.g., fluid from lungs). An
examination conducted by one of these cytology methods is
generally less conclusive than tissue examination because the
organization and extent of the tumor may not be as apparent. A
positive cytology report would be a basis for further tests.
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3)

(b) Imaging (e.g., X-ray, CAT Scan, MRI) are the least specific type
of tests in the diagnosis of cancer. Generally, X-rays are used as a
basis for further tests. Radiology tests are extremely beneficial in
determining the spread of cancer and/or determining the effects of
cancer treatments.

If the employee is deceased or if a living employee is unable to‘undergo
additional diagnostic testing for medical reasons, clinical evidence is
needed which shows that a qualified physician has evaluated available
medical evidence and has provided a well-rationalized®©pinion,that
interprets such evidence as establishing a diagnosis Of cancer.
Documentation that a physician can use for such a purposée includes
hospital admission/discharge reports or reports'describing atumor or
possible malignancy; inconclusive diagnostic testing results, or other
medical records alluding to the existence of a potential cancer.

(a) In the absence of other affirmative medical evidence collected
during development, a CE may use a death certificate
acknowledged by a physician©r recognized by a state medical
authority to establish a cancer diagnosis.

Diagnosis of Multiple Primary Cancers.

(1)

)

If a CE identifies morge than oneprimary cancer in the medical evidence in
the same organ with.the same diagnosis date and a physician has classified
each as the same type of cancer, the CE considers all as one primary
cancef.

For example, a surgeon performs two biopsies of the left breast on the
same date. Several days afterwards, a pathologist interprets the samples as
showing infiltrating ductal carcinomas. In this case, the CE considers the
results as diagnosing one primary cancer of the left breast.

Alternatively, if the pathologist interpreted the same biopsies as
documenting a lobular carcinoma and an infiltrating ductal carcinoma, the
CE considers these cancers as two primary cancers, since the cancer types
are different.

The CE can only resolve issues relating to the number of primary cancers
diagnosed from pathology or clinical evidence by obtaining the opinion of
a qualified physician. In the absence of a well-rationalized opinion from a
claimant’s treating physician, a CE refers such matters to a CMC for
review.

The above guidance applies only to multiple primary cancers of the same
type in an organ. Situations involving bilateral organs are more
complicated. Bilateral organs include the lungs, breasts, kidneys,
adrenals, ovaries, and testes.
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Biopsies taken from the left and right lungs might indicate the same type
of cancer, e.g., non-small cell adenocarcinoma, in the right and left lungs.
While one cancer may actually be metastatic from the other lung, without
any indication in the pathology report or other medical evidence, it would
be difficult to determine whether these two adenocarcinomas are two
primary cancers or just one cancer. In these situations, the CE requests
clarification from either the treating physician or a CMC.

c. Date of Diagnosis. The date of initial diagnosis is required in any ¢laim for
cancer. The date of diagnosis is also a critical element used in‘the IREP for
calculating the PoC. The employee’s occupational exposure to radiation must be
before the initial date of diagnosis for it to be compensable underPart B. While a
claimant may list the date of diagnosis on Form EE-lor Form EE-2, the CE
reviews all of the medical evidence submitted in a€laim package to determine the
earliest date of cancer diagnosis.

(1) When using a pathology report to.determine the date‘of diagnosis, the date
that a physician biopsied the tissue is used as the date of diagnosis.

(2) In certain claim situations; the CE will haveto use reasonable discretion to
decide the date of diagnosis. Forexample, if the employee is deceased,
and the only documentation/available to support the diagnosis of cancer is
the employee’s death eertificate signed by a physician, the CE may accept
an affidavit from a survivor(s) and/or other individuals to establish that the
employee’s ‘diagnosis date.is subsequent to the employee’s initial exposure
to occupational radiation.

For examplé, a home health nurse might indicate in an affidavit his or her
knowledge that on‘a specified date, a physician made a diagnosis of the
employee’s condition, as well as the circumstances under which he or she
acquired such knowledge.

d. Deficiency in Medical Evidence. The CE advises the claimant of any deficiency
mnmedical evidence and allows the claimant a period of up to 60 days to submit
additional medical evidence. All development communication from the CE must
be clear and include understandable guidance of what evidence is required to
support the claim.

4. Pre-Cancerous and Non-Malignant Conditions. If the medical evidence provided by the
claimantestablishes a diagnosis of a condition in a pre-cancerous stage or is non-malignant, the
CE cannot accept the condition as a cancer. However, the CE proceeds with development of the
condition for coverage under Part E. The receipt of a qualified physician’s opinion can only
resolve the interpretation of whether a condition is a diagnosed cancer or not. If the CE cannot
obtain clarification of such issues from the claimant’s chosen physician, he or she can refer the
medical evidence to a CMC.
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5. Specified Cancers. Members of the SEC who are diagnosed with any of the 22 specified
cancers are eligible for benefits without the need for a dose reconstruction. Eligible members of
a SEC class have a presumption that the diagnosed specified cancer was caused by radiation
exposure during their eligible SEC employment.

6. Non-SEC Cancers and Dose Reconstruction. Any primary cancer that is not a specified
cancer is a non-SEC cancer. Once the CE has determined that the employee has a diagnosed
non-SEC cancer and covered employment, he or she prepares the claim for referral to the NIOSH
for a dose reconstruction. The CE is to report a secondary cancer only when the‘development of
the claim has not resulted in the identification of the primary cancer.

a. Claimant Not SEC Member. When the employee is not a SEC mémber (i€., the
employment was outside the designated SEC period of the employee did not work
the necessary workdays at an SEC site), the CE forwards the ¢laim to NIOSH for
dose reconstruction, once a cancer diagnosis and covered employment are
confirmed.

b. SEC Case with Award. For any SEC cases whete an award has been made for a
specified cancer, any non-SEC cancers for thé case must be forwarded to NIOSH
for dose reconstruction to determine eligibility for medical benefits for the non-
SEC primary cancers. In these/SEC casesyall cancers are listed on the NIOSH
NRSD, including the specified cancer(s).

(1) An exception.to this rule includes those SEC claims where a primary
cancer, which is nota specified cancer, metastasizes to a secondary cancer
site thata'CE hasdecided is a specified cancer. For instance, prostate
cancer (non-specified cancer) metastasizes to secondary bone cancer
(specified cancer). Ifthe bone cancer is accepted as a specified cancer
under the SEC proevision, the claimant can receive medical benefits for
both primary and secondary cancers (prostate and bone cancer).

However, according to EEOICPA regulations, payment for medical
treatment of the underlying primary cancer...does not constitute a
determination by OWCP that the primary cancer is a covered illness. As
such, it will be necessary for the CE to refer the prostate cancer to NIOSH
for dose reconstruction to determine eligibility for benefits under Part E
for prostate cancer. In this situation, since the bone cancer is a secondary
cancer with known primary site (prostate), it is not included on the NIOSH
NRSD.

[oF Multiple Skin Cancers. When a claimant provides evidence that the covered
employee has a large number of skin cancers, the CE will proceed as follows:

(1) The CE considers each malignant skin neoplasm (e.g., basal or squamous

cell cancer) as a separate primary cancer, unless the medical records state
that the neoplasm is a metastatic lesion.
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(2) For NIOSH dose calculations, the date of diagnosis and the location (e.g.,
arm, neck, back) of the skin cancer are important. The CE must include
this information in the medical section of the NRSD.

Multiple Primary Cancers for Other Organs/Locations. If a CE identifies more
than one primary cancer location for an organ in the medical records (e.g4
multiple sites of primary cancer in the lung), the CE notes this information in the
medical section of the NRSD, including the cancer locations within the ergan and
the diagnosis date. NIOSH will perform dose calculations for each primary
cancer site in a specific organ. When NIOSH reports the dosereconstruction
results, the CE calculates the PoC values for each of the primary cancers in that
organ.

7. Preparing Non-SEC Cancer Claim Files for Referral to NIOSH. The NRSD (Exhibit 17-

1) is a tabular form containing the medical and employment information accepted by the CE as
factual. This form provides NIOSH with the necessary infofmation to,proceed with the dose
reconstruction process.

a.
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Instructions. Step-by-step instructions for completingithe NRSD are included in
Exhibit 17-2.

Smoking History. The employee’s'smoking history is required for cases that
include primary lung cancer (including primary trachea, bronchus, and lung) or
for secondary cancer with an unknown primary cancer that includes lung cancer
as a possible primafy cancer.

(1) The method used togather smoking history is Form EE/EN-8.

(2) Upon receipt of the information from the claimant, indicate the smoking
level (at the time of cancer diagnosis) using the designations shown in the
NRSD. Ifthe case evidence contradicts information obtained on the
questionnaire, the CE must clarify the discrepancy with the claimant prior
to referral to NIOSH.

(3) If the claimant does not return the initial smoking questionnaire within 30
days, the CE sends a follow-up letter advising the claimant that they are to
return the questionnaire within the next 30 days, or their case will be
closed administratively. After a total of 60 days has elapsed, the CE
administratively closes the claim and informs the claimant by letter that
the claim is closed, and no further action will be taken relating to the
claimed illness(es) under Part B. The CE proceeds with any necessary
development relating to a Part E claim.

(a) If the CE can obtain the relevant information from the employee’s
medical or DAR records, the CE uses that information to complete
the NRSD. The CE includes a memo to file explaining the source
of the information.
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Ethnicity. Employee’s ethnicity is required for skin cancer cases.

(1
2

3)

The method used to gather this information is Form EE/EN-9.

Upon receipt of the information from the claimant, indicate the ethnicity
using the designations shown in the NRSD.

If the claimant does not return the initial ethnicity questionnaire within 30
days, the CE follows the same steps required for collecting information
relating to the employee’s smoking history (i.e., second request,
administrative closure and notice). Like the guidance for obtaining an
employee’s smoking history, if the CE can obtain the relevant ethnicity
information from the employee’s medical or DAR tecords, the CE uses
that information to complete the NRSD. The CE includes a‘'memo to file
explaining the source of the information.

Referring Case Records to NIOSH. As patt of the.dose reconstruction process,
NIOSH must review certain employee’s medical and employment records. All
findings made by the CE must be supported by the evidence in the file and
documented in the NRSD. When'referring cases toINIOSH for a dose
reconstruction, the entire case file is eleetronically transmitted to NIOSH via the
Secure Access Management Serviee (SAMS). Upon receipt, NIOSH sends the
DO an electronic confirmation of receipt for each NIOSH referral received via the
SAMS portal.

(1)

2)

3)

Schedule.» Each DO typically send cases on designated days based on the
following weekly sehedule:

Tuesday: Jacksonville
Wednesday: _Cleveland
Thursday: Denver
Friday: Seattle

Occasionally, a terminal claim or a high volume of claims will necessitate
the submission of additional NIOSH referrals outside of the schedule
noted above.

Following the receipt of the confirmation emails from NIOSH, the DO
prepares a manifest of cases and the type of referrals (initial, amended, or
supplemental) electronically transmitted that day to NIOSH. The manifest
is uploaded to the SAMS portal in the same manner the NIOSH referrals
were submitted. NIOSH uses this manifest to reconcile the receipt of each
referral submitted via the SAMS portal. For any claims submitted outside
of the schedule noted above, a new manifest is prepared and submitted
electronically via the SAMS portal for NIOSH reconciliation purposes.

The CE advises the claimant in writing that he or she has sent the case to
NIOSH for dose reconstruction (Exhibit 17-3).
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8. Preparing Amendments to the NRSD for Non-SEC Cancer Claims. Sometimes CEs
obtain additional information on a case after they refer it to NIOSH but before the completion of
the dose reconstruction. This includes new information related to the employee’s employment,
new medical condition(s), new AR, or other survivor-related information. The CE is to bronze
into OIS all documentation created or received for a case file.

When new information becomes available, the CE forwards this information to NIOSH so it is
available for dose reconstruction. The CE identifies the portion of the NRSD that has ehanged
based on new evidence reviewed by the DO. He or she also marks “Amendment™ on the top of
the NRSD and lists the employee's name, DOL case ID number, NIOSH tracking number, and
DOL Information. The CE describes clearly and separates any “Amendment” NRSDs from
NRSDs submitted with the DO’s weekly package to NIOSH. A CE or other designated staff
person ensures that any supplemental packages are separated from regular NRSDs, for clear
identification by NIOSH.

a. NIOSH Reports. NIOSH provides weekly reports tothe DOs listing the cases for
which the NIOSH contractor started performing dese calculations in the past
week. For any revisions to information‘contained in the original NRSD, the CE is
to forward to NIOSH an amended NRSD clearly identifying the revised
information. This will allow NIOSH to use the.most accurate information in its
dose reconstruction.

b. “Supplement” NRSD. Lfthe CE needs to submit additional evidence to NIOSH,
such as additional medical information for the same reported cancer, the CE
submits a NRSD marked “Supplement.” The CE lists on the referral the DOL
Case ID number, NIOSH tracking number, and employee’s name. A CE uses a
supplementaldNRSD only for a submission that does not change the original
informatiofn in the NRSD.

0. Cases Pulled While at NIOSH{ During the dose reconstruction process, it may be
necessary for NIOSH to contact the CE to resolve a discrepancy, or request clarification.
Normally, this contact i§ via e-mail or telephone. The CE handles all contacts from NIOSH as
quickly as pessible. If the CE cannot provide an answer to a question without further
development, the.CE advises NIOSH of the steps being taken to resolve the matter and an
appreximate period.for completion.

In cases where further development is needed as determined by NIOSH or DOL, NIOSH pulls
the case.from the dose reconstruction process and advises the CE by e-mail. NIOSH may also
pull'a case to allow DOL to determine if a case can be accepted under a SEC class. Since a
pulled case stops the dose reconstruction process, the CE must proactively develop the case so
the dose reconstruction process can proceed, or a decision can be rendered on a SEC case.

a. Cases Pulled by DOL. When DOL determines that further development is needed
before a dose reconstruction can proceed, the SCE, CES, or CE through the DO
NIOSH liaison, sends an e-mail (with copies to appropriate DO staff) to the
NIOSH Public Health Advisor (PHA) with a request that NIOSH pull the case
while DOL develops the case for additional information. The CE must advise the
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claimant in writing when a case is pulled by DOL from the dose reconstruction
process.

(1) The e-mail briefly explains the specific information the DO is attempting
to clarify or obtain, e.g., employment, medical, smoking or race/ethnicity
questionnaire, etc.

(2) On receipt of the development information, the designated DOL staff
person notifies the NIOSH PHA (with copies to appropriate DO staff) by
e-mail of the resolution of the issue and requests that the case be removed
from pulled status. The DO also prepares and forwards, as nécessary, an
amended NRSD containing the new information. The CE‘advises the
claimant in writing that their case has been removedfrom pulled status
and that the dose reconstruction is proceeding.

Cases Pulled Due to SEC. NIOSH may identify cases submitted for dose
reconstruction that are potentially eligiblefor inclusion ina SEC class. This may
typically occur when a new SEC class is designated. NIOSH pulls these cases
from the dose reconstruction process and returns these‘cases with the dose
reconstruction records to the appropriate DO for further development. The CE
handling the case ensures that any record received from NIOSH as part of the
dose reconstruction process is bronzed into OIS or maintained by the DO as a
permanent record of the.case file. NIOSH.will send the claimant a letter advising
the claimant that it isseturning the claim to DOL for adjudication.

If DOL identifie$ra case that qualifies under the SEC provision, but NIOSH did
not pull it from the dose reconstruction process, the CE, SCE, or CES, through the
DO NIOSH liaison; notifies the appropriate NIOSH PHA via e-mail to return the
dose reconstruction records for further development. In these cases, the CE sends
a lettér to the claimant@dvising that his or her case is pulled from the dose
reconstruction process for evaluation under the SEC provision.

If itis'determined that the case does not qualify for the SEC class, the CE or CES,
through the DO NIOSH liaison, notifies the appropriate NIOSH PHA via e-mail
to proceed with the dose reconstruction. The CE prints a copy of the “sent” e-
mail and bronzes it into OIS. The e-mail includes a brief statement explaining
why the case should proceed with dose reconstruction, e.g., non-specified cancer,
msufficient latency period or does not meet the 250-workday requirement. In
addition, the CE notifies the claimant by letter that the case is returned to NIOSH
for dose reconstruction and the reason(s) it does not qualify for the SEC class.
The CE also sends a copy of this letter to NIOSH.

10.  NIOSH Actions. Upon receipt of a claims package from DOL, NIOSH takes several

actions to determine the employee’s radiation dose. NIOSH will request DOE records and
interview the claimant(s) to identify any additional relevant information on employment history
and develop detailed information on work tasks and radiological exposures. NIOSH will also
apply dose reconstruction methods to estimate radiation doses for workers seeking compensation
for cancer who were not monitored or inadequately monitored, or whose records are missing or
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incomplete for exposure to radiation at a DOE or AWE facility. NIOSH will then conduct a
closing interview with the claimant(s) to review the dose reconstruction results and the basis
upon which the results were calculated.

a. Obtain Signature on Form OCAS-1. Subject to any additional information
provided by the claimant, the claimant is required to sign and return FormOCAS-
1 to NIOSH within 60 days, certifying that he or she has no additional
information and that the record for dose reconstruction should be closed.

Upon receipt of the signed Form OCAS-1 and completion of any changes in the
dose reconstruction resulting from new information provided, NIOSH forwards a
final dose reconstruction report, “NIOSH Report of Dose Reconstruction under
EEOICPA”, to DOL and to the claimant.

(1) NIOSH does not forward the dose reconstruetion report to DOL for
adjudication without receipt of Form/{OCAS-1 signed by the claimant or
an AR of the claimant.

(a)

(b)

(©)

(d)

(e)

If the claimant or the AR doees'not signand return Form OCAS-1
within 60 days, NIOSH will administratively close the dose
reconstruction and notify:DOL of this action after notifying the
claimant or the AR«

Upon réceiving this netification by NIOSH, the CE records in ECS
the administrative.closure of the affected Part B claim based on the
lack of'a signed Form OCAS-1.

If the employee meets the Part E employment requirements
(contractor‘oer subcontractor), prior to administrative closure, the
CE detetmines if a causal link exists between the claimed illness
and exposure to toxic substances (other than radiation) at a DOE
facility or certain RECA facility. When a causal link is
determined, the CE is able to accept the cancer under Part E. If no
non-radiogenic toxic substance causal link is established, the CE
administratively closes the case in ECS under Part E.

The CE advises the claimant by letter that the case is closed. If the
claimant later decides to sign the Form OCAS-1, he or she needs to
notify DOL, after which the CE returns the case to NIOSH for
processing.

If additional information is submitted, NIOSH will review the
evidence, prepare a new dose reconstruction report, and send a new
Form OCAS-1 to the claimant and allow for an additional 60-day
comment period.

(2) If the case has multiple claimants, NIOSH will wait 60 days for receipt of
all signed Forms OCAS-1. If, after 60 days, NIOSH does not receive
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Form OCAS-1 from any of the claimants, NIOSH will administratively
close the dose reconstruction and notify DOL of this action after notifying
the claimants or the AR. The CE also administratively closes the
corresponding DEEOIC claim(s) in accordance with paragraph 10a(1). If,
after 60 days, NIOSH receives only one signed Form OCAS-1, NIOSH
will forward the dose reconstruction package to DOL.

(a) One signed Form OCAS-1 is sufficient to proceed with issuing a
decision for all filing claimants.

11. Receipt of Dose Reconstruction Results from NIOSH.

Version 7.0

Content of NIOSH Report. The "NIOSH Report of Dose Reconstruction under
EEOICPA" provides the information that the CE néeds to perform a PoC
calculation, which is necessary to render a decision on the claim. The NIOSH
report includes the following information:

(D

2)

3)

(4)

(5)

(6)

Annual dose estimates related to covered employment for each year from
the date of initial radiation exposure at a covered facility to the date of
cancer diagnosis;

Separate dose estimates foracute and chronic exposures, different types of
ionizing radiation; and internal and.€xternal doses, providing dose
information fof the organ or tissue relevant to the primary cancer site(s)
established in the claim;

Uncertainty distributions associated with each dose estimated, as
negessary;

Explanation of€ach type of dose estimate included in terms of its
relevance for estimating PoC;

Identification of any information provided by the claimant relevant to dose
estimation that NIOSH decided to omit from the basis for dose
reconstruction, justification for the decision, and if possible, a quantitative
estimate of the effect of the omission on the dose reconstruction results;
and,

A summary and explanation of information and methods applied to
produce the dose reconstruction estimates, including any factual findings
and the evidence upon which those findings are based.

NIOSH CD or Electronic Record. When NIOSH returns a dose reconstruction to
DEEOIC, NIOSH will forward all case file documents via CD or as an electronic
record, since NIOSH optically scans all documents referred to it for use in
performing the dose reconstruction. The CD or electronic record will include the
dose reconstruction input file (Excel spreadsheet) used for calculating the IREP
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PoC. The CE bronzes into OIS or includes as a permanent record of the case file
any record received from NIOSH as part of the dose reconstruction process.

(D

)

3)

Information contained on the NIOSH CD or electronic record will include:

(a)

(b)

(c)

(d)

Dose reconstruction files; Computer Assisted Telephone Interview
(CATI); dosimetry data; the NIOSH Report of Dose
Reconstruction under EEOICPA; NIOSH’s PoC calculation; Form
OCAS-1; the NIOSH-IREP input file; and pertinent AEC/DOE
reports, journal articles or other documents.

Correspondence, including NIOSH letters to claimants, phone
conversation notes, and e-mails.

DOE files (data files listed in order.of importance on the CD),
including DOE dose and work history information and other DOE
documents that NIOSH requested, such asiincident reports and
special studies.

DOL files, includiig a copy of the case file optically imaged by
NIOSH and the OCAS tracking sheets (signatures and dates).

NIOSH will incorporate information from the above sources into the dose
reconstructiondeport. | Publicly available documents will be referenced by
citation. NIOSH will add-documents not publicly available in the record
and, as noted above, will be included on the CD or as part of the electronic
record transferred to, DEEOIC.

The CE need not réview all of the documents on the CD or electronic
record.  Those.documents that normally will not require review include the
DOE documents, the claimant interview, and the NIOSH-conducted
closing interview. The CE must always run the IREP separately.

c. NIOSH Unable to Perform Dose Reconstruction. In some cases, it may not be
possible for NIOSH to complete a dose reconstruction because of insufficient
information to reasonably estimate the occupational radiation dose received by the
employee. In these situations, NIOSH notifies any claimant for whom it cannot
complete a dose reconstruction and it describes the basis for this finding. NIOSH
forwards its determination to DOL, and the CE issues a RD to deny the claim
based on NIOSH’s inability to complete the dose reconstruction.

12. Review of Claim for Rework of Dose Reconstruction. The CE is responsible for

comparing the dose reconstruction report to the evidence in the case file. If there are any
significant discrepancies or changes between the information in the case file and the dose
reconstruction report, including erroneous or incomplete information, or for which DEEOIC has
received new information, the CE determines if rework may be necessary.
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Significant discrepancies or changes would include, for example, additional cancer identified or
changed cancer site, changed employment facilities or dates, different diagnosis code, or change
in date of cancer diagnosis.

a. Cancer Change Rework.

(1) If additional cancer(s) is identified after the dose reconstructionis
performed and:

(a) PoC is less than 50%, the CE submits a reworkirequest.to NIOSH.

(b) PoC is 50% or greater, a rework is not required. "All additional
primary cancers would be eligible for medical benefits under Part
B and Part E. The CE documents the newly identified cancer(s) in
the case file.

(2) If two or more primary cancers are'addressed in the dose reconstruction,
and it is later determined that one or more of the cancers should not have
been included in the dose reconstruction (e.g.,the cancer was found to be
a recurrent cancer or an erroneously reported cancer) and:

(a) PoC is less than 50%, a rework is not required. The PoC for the
remaining cancers will stilLbe below 50%. The CE must use the
PoC as‘calculated as the PoC of record; document the discrepancy
between the cancer(s) identified in the dose reconstruction and
those determined by DOL to be cancers in the case file and in the
RD; and notify the NIOSH PHA of the change to the cancer(s)
status so that NIOSH can update its records.

If PoC.i§ 50% or greater, submit a rework request to NIOSH.
Alsoy'if a primary cancer addressed in the dose reconstruction is
found subsequently to be a secondary cancer with an unknown
primary, submit a rework request to NIOSH.

DOs cannot substitute newly identified cancers or additional
cancers not used in the dose reconstruction, or their diagnosis
dates, for incorrectly reported cancers found in the dose
reconstruction.

b! Smoking and Race/Ethnicity Changes Rework. If information related to
race/ethnicity or smoking history changes after the dose reconstruction is
performed, the CE re-runs IREP using the revised information. A rework is not
required except for the following:

(1) If the PoC is initially below 45% and then increases above 50% or greater

after re-running IREP using the revised information, the CE submits a
rework request to the DEEOIC HP.
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(2) If the PoC was above 50% and the change reduces the PoC below that
threshold, the CE submits a rework request to the DEEOIC HP.

Diagnosis Code Changes Rework. Changes can affect the internal and/or external
dose models used in the dose reconstruction and/or the IREP model.

Accordingly, the CE submits a rework request for changes in diagnosis codes to
the DEEOIC HP. If the diagnosis code changes for the following condition, no
rework is required:

(1) For carcinoma in situ skin, if the type of cancer is spegified by DOL
(Malignant melanoma or non-melanoma skin-Squamous cell), NIOSH will
use only the specified IREP model. If the cancer is not specified, NIOSH
will run both IREP models and the model which results in the highest PoC
will be used.

NIOSH-IREP Changes Rework. If the diagnosis code changes, submit a rework
request to the DEEOIC HP.

Diagnosis Date Changes Rework. The net effect of a change in the diagnosis date
depends mostly on the type of cancer, the worker’sage at the time of diagnosis,
and whether or not the year of diagnosis-falls within the latency period for
development of the cancer (whichgin turn, varies by IREP cancer model).
Depending on the factorsiisted above, it ispossible for an earlier diagnosis date
to result in an increase in the PoC. For changes to the diagnosis date:

1 When the PoC s less than 40% and,
(1)

(a) Thediagnosis date is in the same calendar year; a rework is not
required.

(b) If the'diagnosis date is found to be outside the calendar year (either
earlier or later), the CE submits a rework request to NIOSH.

(2) When the PoC is between 40% and 49.99%, and there is any change to the
diagnosis date, the CE submits a rework request to the DEEOIC HP.

(3) When the PoC is 50% or greater,
(a) If the diagnosis date is found to be later, a rework is not required.

(b) If the diagnosis date is found to be earlier, the CE submits a rework
request to NIOSH.

() The CE documents the difference in the diagnosis date in the case

file and ensures that the difference in the diagnosis date used in the
dose reconstruction is noted in the RD.
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(d) The CE notifies the NIOSH PHA of the change in the diagnosis
date so that NIOSH can update its records.

Employment Changes Rework.

(D

)

€)

4

©)

If the PoC is 50% or greater and the CE identifies additional DOL=<verified
employment, a rework is not required.

If the PoC is 50% or greater and the DOL-verified employment is found to
be less than that used in the dose reconstruction, the CE submits a request
for rework to the DEEOIC HP for review and includes an electronic copy
of the dose reconstruction report.

If the PoC is between 40% and 49.99%, and the CE identifies additional
DOL-verified employment, the CE submits a request for rework to the
DEEOIC HP for review and includes@n electronic copy of the dose
reconstruction report.

If the PoC is less than 40%, and additional DOL-verified employment is
identified:

(a) If all the additionalkemployment falls within the same calendar
year and the year is addressed in the dose reconstruction, a rework
is not réquired.

(b) If the additional employment extends into or is wholly within
another calendar year not addressed in the dose reconstruction, the
CE submits a rework request to the NIOSH.

Some dose reconstructions contain more employment than originally
verified by DOL in the NRSD. NIOSH may have DOE dosimetry or
employment records for periods not identified by DOL, or the dose
reconstruction may use a continuous period rather than considering
numerous breaks in employment.

(a) If the case is likely non-compensable, NIOSH may add the
additional time period to the DOL-verified employment for the
purpose of completing a dose reconstruction (unless it is military,
navy nuclear, or non-DOE federal service) in a timely manner.

(b) If the PoC is less than 50% and the dose reconstruction contains
employment added by NIOSH, a rework is not required. However,
the CE must write a memo to file that DOL did not verify part of
the employment period assumed by NIOSH, but that the
employment period was assumed correct for completing the dose
reconstruction in a timely manner.
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(6)

(7)

®)

Should new information arise to warrant performing the dose
reconstruction again (e.g., additional cancer diagnosis, additional
employment at another site), only employment verified by DOL
will be used, which may be more restrictive than that allowed in
the current dose reconstruction. The CE ensures that he or she
includes an explanation of this as part of the narrative analysis
included in any forthcoming RD.

If NIOSH has added employment to a claim that is likely
compensable, NIOSH contacts the CE with thedadditional
employment information for DOL review and verification. After
verification, the CE submits an amended NRSD listing all aceepted
employment to NIOSH.

(c) If the PoC is 50% or greater and the dose reconstruction contains
employment added by NIOSH but not approved by the DO, the CE
submits a rework request to the DEEOIC HPx

If a CE identifies military, navy nuclear, or non-DOE federal service
employment referenced in the dose reconstruction, the CE submits a
rework request to the DEEOIC HP because this may mean that covered
employment is not established.

For any PoC, if the CE identifies changes to the employment site(s), the
CE submits‘a rework request to the DEEOIC HP because this may alter
the applicable site‘profile used in assessing occupational radiation
exposure.

When a rework issot required, the CE documents the changes to the
employment in/@ memo to file and ensures that the difference(s) between
the employment used in the dose reconstruction compared to the DOL-
verified employment is noted in the RD. Finally, the CE notifies the
NIOSH PHA of the change(s) in employment so NIOSH can update its
records.

g. Additional Survivors (Claimants) Identified Rework.

(D

)

If the PoC is 50% or greater, NIOSH does not need to interview any newly
identified claimants. A rework is not required.

If the PoC is less than 50%, a rework request is sent to NIOSH to
interview the new claimant(s), at the claimant(s)’ request, to determine if
there is some information that could significantly affect the dose
reconstruction.

13. Procedures for Requesting Rework. For cases in which the CE determines that a rework

is necessary, the CE e-mails his or her assigned SCE or CES with the amended NRSD attached,
noting the issues with the dose reconstruction.
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The CE’s e-mail includes the following:

(1) Use an e-mail subject that is specific to the individual rework request. For
example: DOL Case ID, NIOSH ID Number, DO, and “Rework”, i.e.,
1234-NIOSH ID #123456-Denver-Rework.

(2) The CE briefly summarizes how he or she used the current dose
reconstruction. Include the employment history used by NIOSH.in the
dose reconstruction; the cancer(s), diagnosis code(s) and.diagnosis date(s)
used in the dose reconstruction, and the PoC resulting from this
information used in the dose reconstruction.

3) Describe the reason(s) for the rework request.«For eéxample; an additional
cancer has been verified, the wrong cancerwas reported in the NRSD, the
primary cancer was determined for a secondary cancer reported as an
“unknown primary,” more or less employment was determined, or the
diagnosis date for one of the cancefs in the.dose reconstruction was found
to be incorrect.

(4) Determine whether the employment historyand cancer information listed
on the Dose Reconstruction Coversheet 1s the exact information used by
NIOSH in the dose reconstruction. If the information reported in the
NRSD does not match the information stated on the Dose Reconstruction
Coversheet, review the dose reconstruction report, particularly in the
sections “Dose Reconstruetion Overview,” and “Information Used”,
where NIOSH describes in more detail the information used to complete
the dese reconstruction. This text may resolve an apparent discrepancy.

(5) Refer toExhibit 17-4 for examples of rework requests and types of
information needed.

The CE prepares an amended NRSD as necessary.
To track the action, the CE records the rework request in ECS.

The DEEOIC HP serves as the central liaison between NIOSH and DOL on all
issues related to dose reconstruction. If the SCE or CES agrees with the CE’s
findings regarding rework, he or she forwards the CE’s e-mail along with the
amended NRSD to the DO NIOSH liaison. In turn, the DO NIOSH liaison sends
the request along with the amended NRSD to the DEEOIC HP and copies the
SCE or CES, and DD. For instances where the CE determines that a rework
request does not need to be forwarded to the DEEOIC HP (e.g., non-compensable
claim with an accepted cancer not included in the dose reconstruction), the CE is
to forward the rework request directly to NIOSH.

(1) The DEEOIC HP reviews the request for rework and determines whether a
rework is required.
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2

If the DEEOIC HP needs additional information to make a determination,
which may include requesting the case file, he or she contacts the CE.

Rework Not Needed. Ifthe DEEOIC HP determines that the submitted
information does not change the outcome of the dose reconstruction, he or she
sends an e-mail to the DO NIOSH liaison, with a copy to the CE, or SCEyand
DD, explaining the rationale for not continuing the review of the dose
reconstruction. When the CE receives this response, he or she ensures the
response is entered into ECS and proceeds with the IREP calculation.

(D

)

Updating Records. The CE is responsible for documenting any change to
the case records in OIS. This is true regardless of whethet the CE submits
the case for a rework review by the DEEOIC HP. The CE is to.always
document, with memos to file, any analysis'that appliesito assessing the
sufficiency of a dose reconstruction, along with the guidelines used to
make that determination.

When the DO makes changes to‘information used in the NIOSH dose
reconstruction, and no rework is required, the DO NIOSH liaison or other
designated person sends an e-mail to the appropriate NIOSH PHA. This
e-mail indicates what informatien'changed, such as the diagnosis code,
cancer name, employmentidates, etc.

This allows NIOSH to update its records for the case, which is most
critical with'tespectto changes involving diagnosis codes and PoC values
differentfrom these initially generated by the dose reconstruction.
Forwarding these changes also allows NIOSH to compile accurate
statistics on'the types of cancers addressed in EEOICPA decisions that
required@ NIOSH¢dose reconstruction.

If a CE performs a new PoC calculation using new information without
the need for rework, the DO NIOSH liaison must advise the NIOSH PHA
via e-mail and attach the new IREP summary file. For example, in a case
with an initial PoC less than 45%, the DEEOIC HP determined that a
change in the diagnosis code did not require a rework of the dose
reconstruction, but just a different NIOSH-IREP model run. If the new
IREP run resulted in a PoC less than 45%, the CE uses the new IREP run
and PoC as the value for the dose reconstruction but must advise NIOSH
as noted above.

Any future dose reconstruction rework based on additional verified
cancer(s) or employment is performed by NIOSH using only DOL-
verified information, which may be more restrictive than information used
in the previous dose reconstruction (i.e., in some likely non-compensable
cases, NIOSH may assume a continuous employment period rather than
considering numerous breaks in employment for the purpose of
completing a dose reconstruction in a timely manner). Therefore, it is
possible in some cases for the subsequent PoC to remain the same,
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increase only slightly, or even decrease to some degree if the dose
reconstruction is reworked in the future.

Rework Needed. Ifthe DEEOIC HP determines that a rework is necessary, he or
she e-mails the CE, SCE, CES, DD, and the DO NIOSH liaison. In certain non-
standard rework requests, the DEEOIC HP also copies the designated NIOSH
Division of Compensation Analysis and Support (DCAS) contact person(s) on the
e-mail.

(1) The CE takes the following actions:

(a) Forward the amended NRSD as an electronic attachment via e-
mail to the NIOSH PHA assigned to the DO:

(b) Send a letter to the claimant (Exhibit.l 7-5) explaining that the case
has been returned to NIOSH for a review of the'dose
reconstruction.

(c) Send a copy of this letter to the appropriate NIOSH PHA along
with the weekly DO submissions to NIOSH.

After a revised dose reconstructionifeport is completed, NIOSH sends it to the
claimant along with another Form OCAS-1. The claimant has 60 days to sign and
return the form.

14. Comments to Dose Reconstruction Submitted to FAB. A claimant may choose to present

comments regarding the findings reportedin the NIOSH dose reconstruction. Claimant
comments may be submitted for consideration as part of the following circumstances: a request
for a review of the written record, oral hearing, or reconsideration; testimony or presentation of
exhibits for an oralhearing; or a.request for reopening or other post-adjudication action. In these
situations, the DEEOIC HP serves as the initial point of contact for addressing claimant-related
comments to a NIOSH.dose reconstruction. The CE or assigned DEEOIC FAB staff person
takes the following steps to track dose reconstruction comments submitted for DEEOIC HP

review:

Version 7.0

Prepares a memo to the DEEOIC HP that identifies all comments related to the
NIOSH dose reconstruction.

E-mails an electronic version of the memo to the DEEOIC HP. Attached to the e-
mail is a copy of the claimant’s comments/letter of objection, hearing transcript
and applicable exhibits, if available. Copies of this e-mail are sent to the
supervisor of the assigned CE or DEEOIC FAB staff member and the Policy
Branch Program Specialist. The e-mail message should contain the following
information in the subject line: the assigned DEEOIC staff member’s FAB or DO
location; “Tech Obj”; the DOL Case ID#; and the name of the covered facility,
e.g., (FAB NO) Tech Obj-4112 (Hanford).
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C. Bronzes a copy of the memo with associated documents attached into OIS to
document the referral and the person completing the action documents ECS
Notes, verifying that the aforementioned actions have been completed.

d. Upon receipt of the comments related to the dose reconstruction, the DEEOIC
HP determines whether the issues raised require further review by NIOSH: As
part of this review, he or she will review applicable documents from OIS
including: the NIOSH dose reconstruction report, an IREP summary for each
cancer, and CATI summary for each claimant from the NIOSH dose
reconstruction documentation. If the DEEOIC HP determines‘that the.issues
raised are appropriate for NIOSH review, he or she compiles a package consisting
of a copy of the memo from the assigned DEEOIC staff membersa summaty of
the concerns raised regarding the NIOSH dose reconstruction process or copy of
pertinent transcript data from the oral hearing, including exhibits (if'applicable),
the comments/objection letter from the claimant, and any additional
documentation (e.g., exposure data). The DEEOIC HP submits this package to
NIOSH for review and written response. .The DEEOIC HP can consult with
NIOSH to clarify whether an issue is appropriaté for NIOSH review.

e. Upon receipt of NIOSH’s response, the DEEOIC HP reviews the response to
confirm that it addresses the claimant’s.concerns. He or she will add any
additional comments, noting that the comments are from DEEOIC, and forward
this information to the assigned DEEOIC staff member and his or her respective
supervisor via e-mail«Upon receipt‘of the review of NIOSH’s response, the
assigned DEEOIC staff memberbronzes the responses into OIS. The assigned
DEEOIC staff member incorporates the NIOSH findings into a FD/Remand or
other post-adjudicatory decision (e.g., reconsideration, reopening, etc.). The
FD/Remand or other post-adjudicatory decision must clearly summarize the
claimant’s concerns regarding the dose reconstruction and include a detailed
summary of NIOSH’s fesponses or, when appropriate to provide clarity, a
verbatim recitation of NIOSH’s comment response.

If the DEEOIC HP determines that the concerns do not warrant further review by
NIOSH, the DEEOIC HP prepares an e-mail to the assigned DEEOIC staff
member and his/her supervisor addressing the issues raised by the claimant
regarding NIOSH dose reconstruction. In such instances, the assigned DEEOIC
staff member incorporates the findings of the DEEOIC HP into either a
FD/Remand or other post-adjudicatory decision. The FD/Remand or other post-
adjudicatory decision must summarize clearly the claimant’s concerns regarding
the dose reconstruction and include the DEEOIC HP’s comments to such
concerns.

15.  Proving Causation Between Diagnosed Non-SEC Cancer and Covered Employment.
Under Part B, a covered employee seeking compensation for cancer, other than as a member of
the SEC seeking compensation for a specified cancer, is eligible for compensation if DOL
determines that the cancer was "at least as likely as not" (that is, a 50% or greater probability)
caused by radiation doses incurred in the performance of duty while working at a DOE facility
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and/or an AWE facility. DEEOIC uses an algorithmic calculation provided by NIOSH to
determine the PoC.
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Cancers for Which the Primary Site is Unknown. Some claims involve cancers
identified by their secondary sites (sites to which a malignant cancer has spread),
where the primary site is unknown.

(1) This situation most commonly arises when death certificate information is
the primary source of a cancer diagnosis. It is accepted that cancer-
causing agents, such as ionizing radiation, produce primary cancers. In a
case in which the primary site of cancer is unknown this means that the
primary site must be established by inference to estimate.the PoC.

(2) For background purposes, Exhibit 17-6, which is produced from Table 1
in 42 C.F.R. Part 81, indicates, for each secondary cancer, the set of
primary cancers producing approximately 75% of that secondary cancer
among the U.S. population (males@and females were€onsidered
separately). NIOSH performs the dose réconstruction for the cancer site
that yields the highest PoC.

If the PoC yields a result greaterthan 50%, all of the secondary cancers
are covered for medical beneéfits even if no dose reconstruction was
performed for that'secondary cancet.

Cancers of the Lymiph Node: The,CE considers all secondary and unspecified
cancers of the lymph nodé as secondary cancers (those resulting from metastasis
of cancer froma primary site). For claims identifying cancers of the lymph node,
Exhibit 1726 provides guidanece for assigning a primary site and calculating the
PoC using NIOSH-IREP.

Claims with Two or'More Primary Cancers. For these claims, DOL uses NIOSH-
IREP toalculate the estimated PoC for each cancer individually. The CE then
performs an additional statistical procedure following the use of NIOSH-IREP to
determine the probability that at least one of the cancers was caused by radiation
(diseussed further in the NIOSH-IREP procedures). This approach is important to
the ¢laimant because it determines a higher PoC than is determined for either
cancer individually.

For cases involving multiple primary cancers where the PoC is greater than 50%,
all of the primary cancers will be covered for medical benefits.

Claims for Certain Cancers. Sometimes NIOSH guidance requires that a CE run
two or three NIOSH-IREP models for a particular cancer. This most often occurs
with different types of leukemia. NIOSH only includes the NIOSH-IREP input
and associated summary sheet providing the highest PoC in the "Dose
Reconstruction Files" in the data sent to the DO.
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16.  Calculation of PoC Using NIOSH-IREP Computer Program. DOL calculates the PoC for
all cancers using NIOSH-IREP. The risk models developed by the NCI and the Center for
Disease Control for NIOSH-IREP provide the primary basis for developing guidelines for
estimating PoC under EEOICPA. They directly address 33 cancers and most types of radiation
exposure relevant to claimants covered by EEOICPA. A glossary of cancer descriptions is
provided in 42 C.F.R. Part 81 and is produced as Exhibit 17-7.

a. NIOSH-IREP Operating Guide. The CE uses procedures specified in the
NIOSH-IREP Operating Guide to calculate PoC estimates undes EEOICPA. The
guide provides step-by-step instructions for the operation of NIOSH-IREP.

There are two user guides, one for cases with a PoC less than 45% ot greater than
52%; and another, termed the Enterprise Edition, for cases with PoCs of 45% to
52%. Enterprise Edition cases can be identified by lookingat the Excelinput file
name which would include the notation “EE.”

(1) For cases with a PoC less than 45% of greater than 52%, the CE accesses
NIOSH-IREP on the NIOSH website to perform the PoC calculation. The
CE uses data from the CD or eléetronic record for the NIOSH-provided
input file for each cancer.

When two or more cangers are present, the CE uses the multiple primary
cancer equation to calculatethe total PoC.

(2) For cases withPOCs between 45% and 52%, another software program,
called the NIOSH-IREP Enterprise Edition (NIOSH-IREP-EE), is used to
performthe PoC calculation. The Enterprise Edition is used for this PoC
rangeto achieve better statistical precision and further reduces the chance
of denyinga claim because of sampling error.

3) For multiple primary cancers (or secondary cancers with no known
primary), the CE performs the NIOSH-IREP-EE calculation for each
cancer.

17. Establishing.Causation for Cancer Under Part E. EEOICPA presumes medical conditions
appreved under Part B are caused by exposure to a toxic substance under Part E, so long as there
is covered contractor employment and in the case of deceased employees, which a survivor is
found eligible.
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CHAPTER 18 — ELIGIBILITY CRITERIA FOR NON-CANCEROUS CONDITIONS

1. Purpose and Scope. This chapter describes the criteria necessary to establish eligibility
for non-cancerous conditions covered under Part B and/or Part E of the EEOICPA. The chapter
provides a discussion of the steps the CE undertakes in the development of the causal
relationship between toxic substance exposure at a covered facility and diagnosed non-cancerous
conditions.

2. Approved Part B Illnesses. The EEOICPA provides that a CE may presume an
occupational illness approved under Part B relates to a toxic substance exposure under Part E, a§
long as the employee is a DOE contractor or subcontractor working at a covered DOE or RECA
Section 5 facility under Part E. In all instances when issuing a Part E RD based©n a PartB
acceptance, the CE applies the factual findings of the original Part BEFD. This mecludes the
establishment of verified covered employment, diagnosed medical condition(s), and survivor (if
applicable) relationship to the deceased employee. Survivors approved under Part B need to
establish the distinct survivorship criteria under Part E and provide evidence that it is “at least as
likely as not” that the employee’s exposure to a toxic subStance was a significant factor that
aggravated, contributed to, or caused his or her death.

3. Identifying Claimed Condition as Part BfPart E, or Both. The CE first determines
whether the type of claim filed is for employee benefits«(ize., Form EE-1) or for survivor benefits
(i.e., Form EE-2). Then the CE reviews the condition(s) claimed, either marked or written on the
form, and determines whether the claimed condition is potentially covered under Part B, Part E,
or both.

Those conditions covered under Part B are beryllium sensitivity, CBD, chronic silicosis, and
cancer. Under Part E, consideration extends to any illness claimed as related to an occupational
toxic substance exposure;sincluding those covered under Part B. This includes, but is not limited
to, diagnosed cancers, respiratoty illnessés, cardiac illnesses, and also mental illnesses that
originate from a physieal condition, such as a neurological condition. An illness or injury that
arises because of an accepted Part B or Part E condition is compensable as a consequential
condition.

To identify accurately aclaimed condition as covered under Part B, Part E, or both, the CE has to
evaluate initially the claimed employment, because that is indicative of the type of coverage that
extends to the employee. Some types of qualifying employment under Part B do not qualify for
coverage under Part E. For example, Part B coverage extends to AWEs, beryllium vendor
employees, and DOE contractor/subcontractors and federal employees. Alternatively, Part E
coverage extends to DOE subcontractor/contractor employees working at DOE facilities. Part E
does not.cover employees of AWE, beryllium vendors, or federal agencies, except if the
employee worked at an AWE facility or with a beryllium vendor designated as a DOE facility for
remediation and the employee worked for the remediation contractor. The CE has to assess
properly each claimed medical condition, along with the type of employment claimed, to
associate it to the respective Part B or E component.

4. Proof of Covered Employment for Beryllium Illness. For beryllium claims, exposure to
beryllium is necessary. The DEEOIC recognizes that the potential for beryllium exposure
existed at all beryllium vendor and DOE facilities.
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Under Part B. To satisfy the employment requirement, the evidence needs to
establish either (1) that the employee had at least one day of verified employment
at a DOE facility or (2) that the employee was present for at least one day at a
DOE facility, or a facility owned and operated by a beryllium vendor.

Under Part E. To satisfy the employment requirement under Part E, the employee
must have at least one day of verified employment as a DOE contractor or
subcontractor at a DOE facility.

5. Beryllium Sensitivity. Beryllium sensitivity is an allergic reaction of the immune system

to the presence of beryllium in the body because of contact with beryllium‘dust particles or
fumes. The evidence required to establish beryllium sensitivity is described under 42 U.S:C.
§73841(8)(A) and the CE develops the beryllium claim accordingly,verifying whetheror not the
medical evidence submitted by the claimant is sufficient.

a.
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Testing. A claimant establishes beryllium sefisitivity under Patt B and/or Part E
by submitting the results of either one BeEPT or one BeLTT, performed on blood
or lung lavage cells, which shows abnofmal or positive findings. A claimant can
also establish beryllium sensitivity by submitting the résults of one beryllium
patch test, which shows a positiye reaction. The DEEOIC requirement to accept
beryllium sensitivity is one abnormal test:

Evaluation. A physiciands required to validate the results of an abnormal
BeLPT/BeLTT or beryllium patch teéstwith his or her findings specifically
outlined (e.g., abnormal responseto.beryllium). A BeLPT/BeLTT or beryllium
patch test exhibiting a “borderline” result is not sufficient to establish beryllium
sensitivity.

The CE does not attempt.to interpret the findings of the BeLPT/BeLTT or the
beryllium patch test. If the test is not accompanied by a physician’s
interpretation, the CE obtains the interpretation from the physician who
performed the test. If the testing physician is not available, the CE obtains an
evaluation from another qualified physician (e.g., a CMC).

False Negative Results. If a claimant has a history of steroid use, a false negative
result on a BeLPT/BeLTT or the beryllium patch test can occur. DEEOIC will
aceept that a false negative test qualifies as an abnormal BeLPT/BeLTT only
when a physician provides a well-rationalized opinion supporting the contention
that a normal BeLPT/BeLTT represents a false-negative result. The opinion of
the physician must align with the objective medical evidence of record including
that the patient used steroid medication at the time of BeLPT/BeLTT testing.

Definitions. A BeLPT/BeLTT is a laboratory test that measures how a type of
disease-fighting blood cell, called a lymphocyte, reacts to beryllium. The blood
cells’ reaction to beryllium determines whether the test results are normal or
abnormal. If the cells do not react sufficiently to beryllium, the test result is
normal; if the cells react very strongly to beryllium, the test result is abnormal.
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The Bronchoalveolar Lavage LPT is a laboratory test performed on lung tissue
that is washed from the lungs. The lung wash contains lung tissue obtained via an
intranasal insertion of a bronchoscope into the lung. When the bronchoscope is
lowered into the lower lung, a saline solution is washed into the airways and
retrieved (lung washing). The retrieved solution is cultured in the presence of
beryllium salts. A reaction or response to the beryllium salts represents a
lymphocytic process and is sufficient to establish beryllium sensitivityz

e. Benefits Under Part B. Once the medical, employment, and causation criteria are
satisfied for a beryllium sensitivity claim under Part B, the employee receives
medical monitoring (which includes all tests for CBD), treatment, and therapy for
the condition effective on the date of filing. Unlike for CBD, the‘Act provides for
no lump-sum compensation for beryllium sensitivity under Part B.

f. Benefits Under Part E. Once the medical, employment, and causation criteria are
satisfied for a beryllium sensitivity claim under Part E, the employee receives
medical monitoring, treatment, and therapy for the condition effective on the date
of filing. In addition, the employee is eligible for lump-sum compensation for
impairment and/or wage-loss if the CE finds.that the criteria for those benefits are
satisfied.

6. Established CBD Before 1993, Part B. "The evidence required to establish a claim for
established CBD under Part B of the Act'is described under 42 U.S.C. §73841(13). Whether to
use the pre- or post-1993 CBD criteria depends upon the totality of the medical evidence,
including when the employee was tested positive.for, diagnosed with, and/or treated for a chronic
respiratory disorder.

If the earliest dated document showing that the employee was tested positive for, treated for, or
diagnosed with a chronic respiratory disoerder is dated prior to January 1, 1993, the pre-1993
CBD criteria should'be used. ‘Evidence of a chronic respiratory disorder includes records
communicating eXistence of a longterm, prolonged pulmonary disease process. References to
acute pulmonary conditions, such as short-term pulmonary distress associated with temporary
viral or bacterial infection do not qualify as a chronic respiratory disorder. Pulmonary testing
performed in occupational or medical settings, which identify abnormalities, are not appropriate
to doéument a chronic respiratory disorder, unless interpreted as such by a physician. In
situations, where it 1s critical that the question of whether historical documentation communicates
the existence of achronic respiratory disorder, the CE is to undertake development to allow for a
physician chosen by the claimant to provide clarification, or when the claimant is unable to
provide such evidence, seek the input of a CMC.

Iftheearliest dated document showing a chronic respiratory disorder lists a date after January 1,
1993, the post-1993 CBD criteria should be used. If the employee sought treatment before 1993,
but the medical documentation relating to the treating document is dated on or after January 1,
1993, the pre-1993 CBD criteria should be used. In this situation, the medical evidence is to
clearly communicate the fact that treatment occurred prior to 1993.

To establish pre-1993 CBD, the medical documentation is to include at least three of the
following: characteristic chest radiographic [or computed tomography (CT)] abnormalities;
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restrictive or obstructive lung physiology testing or diffusing lung capacity defect; lung
pathology consistent with CBD (including the results of an abnormal mediastinal lymph node
biopsy); a clinical course consistent with a chronic respiratory disorder; or immunologic tests
showing beryllium sensitivity (e.g., skin patch test or beryllium blood test preferred). Once it is
established that the employee had a chronic respiratory disorder prior to 1993, the CE is not
limited to the use of medical reports dated prior to 1993 to meet three of the five criteriax

a. Characteristic Chest Radiograph (X-ray). In a chest X-ray, rays are emitted
through the chest and the image is projected onto film, creating ajpicture of the
image. Chest X-ray findings that a physician may commonly.€ommunicate as
characteristic of CBD include:

(1) Small round areas of opacity distributed throughout all of the lung fields.
Mixtures of round and irregular areas of opacity are also often seen.

(2) Other characteristic X-ray findings in¢lude interstitial lung fibrosis,
interstitial or pleural fibrosis (i.e.,pleural fibrosis alene is not sufficient, as
there have to be other findings present),and granulomas (i.e., non-
calcified and non-caseating).

(a) Caseating granulomas are'sometimes considered characteristic;
however, the treating physician or a CMC needs to review these
findings for a determinationd The term “caseating” identifies
necrosis (i.e., decay) in'the center of a granuloma. This term was
originally appliedito.a granuloma associated with tuberculosis or a
fungal mfection. A non-caseating granuloma is one without
necrosis andis characteristic of CBD.

(b) Calcification in a granuloma is usually associated with the healing
of the granuloma. A calcified granuloma is not characteristic of
CBD:

(3) Coarse linear fibrosis is sometimes found with advanced CBD which
results in progressive loss of lung volume.

b. CT Scan. A CT scan uses X-rays to produce detailed pictures of structures inside
the’body. Each X-ray pulse lasts only a fraction of a second and represents a
“slice” of the organ or area being studied. A CT scan is sometimes referred to as
a CAT (computed axial tomography) scan. CT scan abnormalities a physician
may reference as indicative of CBD include the following:

(1) Consolidation, ground glass, septal thickening, diffuse nodules (different
distributions), interstitial fibrosis, bronchiectasis, and honeycombing.

(2) Other CT scan findings include parenchymal nodules, septal lines, patches
of ground-glass attenuation, bronchial wall thickening, and thickening of
the interlobular septa. Nodules are often seen clustered together around
the bronchi or in the subpleural region. Subpleural clusters of nodules
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sometimes form pseudo plaques. In advanced CBD, large subpleural cysts
are sometimes found.

Radiographic Patterns. The following list represents radiographic (X-ray/CT)
patterns that a physician may reference as characteristic of CBD:

Chest X-ray CT/*HRCT

Alveolar Patterns Alveolar Patterns

- Consolidation - Consolidation

- Ground glass - Ground glass
Interstitial Patterns Interstitial Patterns

- Reticular (irregular lines) - Septal thickening

- Diffuse Nodules - Diffuse Nodules (different distributions)
- Reticulonodular - Ground glass
Interstitial Fibrosis Interstitial Fibrosis

- Honeycombing - Traction Bronchiectasis
- Upper lobe retraction - Honeycombing
*HRCT = high-resolution computed tomography*

Restrictive or Obstructive ung Physiology/ Testing or Diffusing Lung Capacity
Defect. Obstruction, either severe opmild, 1s the most common abnormality
found by spirometry: Severe obstruction prevents complete exhalation (i.e., air
trapping). A definitive.diagnosis of réstriction (e.g., reduced lung volumes)
through spirometry is not made without lung volumes. Generally, the pulmonary
function studies include the physician’s interpretation of whether there is
restriction or.obstruction.

Arterial Blood Gas (ABG). An ABG test is not used in lieu of a PFT. There are
many factors involved in interpreting an ABG test. If the CE is unable to obtain a
PFT and the ABG test is the only test available, the treating physician or a CMC
needs to,review the ABG test results along with the medical evidence of record to
determine whether it is indicative of a restrictive or an obstructive lung
physiology. An ABG test result generally does not show a diffusing lung capacity
defect.

Pathology Report. A physician may reference the existence of lung pathology
consistent with CBD in a pathology report. The opinion of the physician will
generally result in his or her examination of specific diagnostic test results or
other results from examination. If a pathology report does not include a
physician’s interpretation, or if the CE is unsure whether the findings are
consistent with CBD, the CE obtains clarification from the treating physician or a
CMC.
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g. Clinical course consistent with chronic respiratory disorder may include the
following disorders and methods of treatment that a physician finds relevant in his
or her assessment relating to CBD:

(1) Hypoxemia requires supplemental oxygen and supplies.

(2) Air flow obstruction (e.g., COPD, emphysema) and asthma/whéezing-like
symptoms require inhalers (e.g., Flovent, Advair, Serevent, Albuterol,
etc.), corticosteroid drugs, bronchodilators, and oxygen therapy.

3) Right heart failure, Cor pulmonale: Cardiology consult and subsequent
management, diuretics (e.g., Lasix, HCTZ, Spironolactoneé, etc.),
supplemental oxygen.

(4) Pulmonary Hypertension: Cardiology consult and subsequent
management, supplemental oxygen.

(5) Respiratory infections (pneumonia, acuté bronchitis): Antibiotics, sputum
cultures, blood cultures, sometimes bronchoscopy.

(6) Sarcoidosis: corticosteroid drugsysuch as Prednisone.

h. Immunologic Tests. Examples of immunologic tests that establish beryllium
sensitivity include skin patch tests and beryllium blood tests which involve the
interaction of antigéns with.antibodies.

7. Established CBD On/After January. 1, 1993, Part B. The medical documentation needs to
include an abnormal BeLLPT/BeLTT performed on either blood or lung lavage cells or a positive
beryllium patch test, in addition to evidefice of lung pathology consistent with CBD. Proof of
lung pathology consistent.with €BD includes, but is not limited to: a lung biopsy showing
granulomas or adymphocytic process consistent with CBD; a CAT scan showing changes
consistent with CBD; or a pulmonary function or exercise test showing pulmonary deficits
consistent with CBD:

In addition to the three criteria listed, a mediastinal lymph node biopsy interpreted by a physician
as evidence of “lung pathology consistent with CBD” may be used to establish CBD. A
mediastinal lymph node biopsy is not the equivalent of a “lung biopsy” and, as such, does not
substitute for such in the assessment of a post-1993 CBD claim. The evidence has to be
interpreted as “lung pathology.” A mediastinal lymph node is not dispositive proof of CBD in
the same/way as a lung biopsy.

a. Lung Biopsy.
(1) The term “lung biopsy” is any sampling of lung tissue to assess the

possibility of disease. Lung tissue samples include any one of the
following:
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2)

(a) Lung tissue obtained from whole lung specimens at the time of an
autopsy;

(b) Lung tissue obtained by open or video-assisted thoracotomy;
(c) Lung tissue obtained by bronchoscopic transbronchial biopsy; or

(d) Lung tissue obtained by bronchoalveolar lavage, which includes
alveolar and bronchial epithelial cells, macrophages, lymphocytes,
neutrophils, eosinophils, and other lung cells.

Tissue samples obtained by any one of these methods are used to
document the presence of a lymphocytic proeess consistent with
CBD.

In claims where a normal or borderline BeLPT/BeL TT/has been
interpreted by a physician as false<negative result dué to steroid use, and a
lung tissue biopsy has been performed, the CE is to obtain a medical
opinion from the employee’s physician explaining whether the biopsy
results is interpreted as “consistent with.CBD.” The physician must
provide his or her opinion that explains what aspects of the biopsy
objectively support that the fesults reasonably represent a disease process
consistent with CBD.uIn the absence of a rationalized opinion from the
employee’s physician, the CE'is'to refer the medical evidence to a CMC
for analysis‘and opinion:»Once a normal BeLPT/BeLTT has been
interpretéd by a physician as false-negative result and a rationalized
opinien from a qualified physician establishing that the results of a lung
biopsy are consistent with CBD has been received, the CE may accept the
claim.

Lymphocytic Proeess. A lymphocytic process consistent with CBD is measured
in the lung by any one of the following methods:

(1)

(2)
3)

(4)

Biopsies showing lymphocytes (i.e., part of the population of so-called
mononuclear cells) in bronchial or interstitial (alveolar) lung tissue;

Biopsies showing non-caseating granuloma;

Bronchoalveolar lavage showing an increase in the percentage of
lymphocytes in the differential cell count (i.e., typically >15%
lymphocytes are considered a BAL lymphocytosis, but physician
interpretation is paramount); or

Bronchoalveolar lavage beryllium LPT showing that the lymphocytes
washed from the lungs react/respond to beryllium salts. This includes an
abnormal BeLPT/BeLTT, performed on either blood or lung lavage cells,
or a positive beryllium patch test.
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CAT Scan. A CAT scan uses X-rays and computers to produce an image of a
cross-section of the body. For post-1993 CBD claims, a physician evaluates the
results of the CAT scan for a determination on whether the findings are consistent
with CBD.

Pulmonary Function or Exercise Testing. For this criterion, the treating physician
or a CMC evaluates the results of the pulmonary function study or exercise tests
for a determination on whether or not the deficits are consistent with CBD.

8. Established CBD Decisions, Part B. The pre-1993 CBD criteria are récognized as

generalized because before 1993, it was difficult to confirm beryllium sensitization: As such;, the
respiratory problems potentially related to beryllium were often misdiagnosed and thought to be
related to other causal factors. After 1993, diagnostic measures reliably identified.a patient’s
sensitivity to beryllium and linked it to the potential onset of CBD. As such, the post-1993 CBD
criteria are significantly more accurate for confirming or negating the existence of beryllium
sensitization and CBD.

Version 7.0

Conflicting Medical Evidence. Duringthe adjudication process, there are
instances when the CE encounters claims econtaining conflicts between the pre-
1993 and post-1993 standard. This will most. cemmonly occur where the pre-
1993 criteria apply, but post-1993 evidence exists suggestive that an employee
does not have CBD. For exampleya claim contains a post-1993 BeLPT with
normal results and medical evidence meeting the pre-1993 CBD criteria (i.e.,
evidence of chronic respiratory disotder prior to 1993 and three of the five
diagnostic criteria).“ In these situations, the CE proceeds with acceptance, if the
necessary criteri@for a pre-1993 or post-1993 CBD claim are met.

Referral toa'a CMC« CEs should refer claims to a CMC for a medical review after
all means of obtaining the‘evidence from the treating physician is exhausted. The
CE may also refer cases to a CMC when the medical reports and/or tests do not
include a clear interpretation and/or if there is a specific question(s) about the
medicalevidence. When the CE makes a referral to a CMC, he or she is to send
relevant medical records in the case file to the CMC for review. Examples of
situations when a referral is needed include:

(1) Assessment of pre-1993 medical evidence to determine if the claimant
suffered from a chronic respiratory disorder;

(2) Medical test results that do not provide a clear interpretation (e.g.,
pathology report, BeLPT, X-ray, CT scan); and

3) Pre-1993 and/or post-1993 CBD tests (e.g., chest X-ray, diffusion lung
capacity defect, lung biopsy showing granulomas, lymphocytic process, or
pulmonary function study) that do not denote abnormalities or defects,
contain the finding “consistent with CBD”, or are inconclusive.

The opinion of the CMC, when properly supported by medical rationale,
carries significant probative value. However, the CE has to assess
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carefully the weight of medical evidence whenever there is a conflict
between two physicians. The CE is to communicate clearly his or her
assessment of the weight of medical evidence in any RD to clearly explain
the reasons why one physician’s opinion takes precedence over another.

Beryllium Sensitivity Decision When CBD Is Claimed. When CBD is claimedion
Form EE-1 for a living employee, but evidence supports the existence.of
beryllium sensitivity only, the CE issues a RD to accept for beryllium sensitivity
and deny the claim for CBD. If at a later date, the DO receives evidence that the
employee’s beryllium sensitivity has progressed to CBD, it can 1nitiate a
reopening to resume development of the existing CBD claim.. The elaimant may
also file a reopening request to resume development of his or hexCBD claim, if
new medical evidence supports the claim.

9. Beryllium Sensitivity and CBD. Part E. A BeLPT or BeLLTT are definitive tests for

confirming beryllium sensitivity. As such, a positive BeLPT or BeLL'TT is required for any Part E
claim for CBD that cannot be processed based on a positive determinationander Part B. For
additional discussion regarding the requirements for establishing beryllium sensitivity, refer to
Section 5 (Beryllium Sensitivity) of this chapter.

a.
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Beryllium Sensitivity. As under Part Byberyllium sensitivity is established by
submitting the results of one beryllium patch test, one abnormal beryllium LPT or
LTT result indicating that'an'employee’s blood shows an abnormal proliferative
response to berylliumsulfate.

Physician Narrative. A Part B FD under the EEOICPA approving beryllium
sensitivity orZCBD is sufficient to establish the diagnosis and causation under Part
E. However, if there is no Part B decision, in addition to a positive BeLPT or
BeLTT, the claimant is to‘submit a rationalized medical report including a
diagnosis of CBD from a qualified physician to establish CBD under Part E. The
rationalized report should contain an evaluation of the employee’s medical
condition and the physician’s opinion whether it is “at least as likely as not” that
exposure to beryllium at a DOE covered facility was a significant factor in
aggravating, contributing to, or causing the CBD.

Referral to CMC. If the CE determines that the totality of the evidence is
ineonclusive in establishing the diagnosis or causation for the claimed condition,
he or she is to refer the matter to a CMC for review. This is especially true if the
treating physician is unavailable or unable to provide the necessary information.

Causal Relationship, Survivor Development. When a survivor claim for CBD is
accepted under Part B and an “Other Chronic Pulmonary Disease” is listed on the
death certificate as contributing to or causing the employee’s death, the CE
concludes that it is “at least as likely as not” that the presence of CBD, or the
chronic respiratory disorder consistent with CBD, aggravated or contributed to the
“Other Chronic Pulmonary Disease,” and therefore to the employee’s death.

The accepted “Other Chronic Pulmonary Diseases” are:
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(1) Asbestosis;

(2) Silicosis;

(3) COPD;

4) Emphysema; and
(5) Pulmonary Fibrosis

Once the CE has collected the medical, employment, and causation evidence necessary for a
beryllium sensitivity or CBD claim under Part E, the employee receives medical'monitoring,
treatment, and therapy for the condition(s) effective to the date of filing. In.additien, the
employee is eligible for lump-sum compensation for impairment.and/or wage-loss. In the case
of a deceased employee, if the evidence supports that he or she had,work-related CBD that
contributed to death, the employee’s qualified survivors areeligible for lump-sum compensation.

10. Presumption of CBD, Diagnosis of Sarcoidosis, and History of Beryllium Exposure.
Sarcoidosis is a disease that represents as inflammation of ¢élls that form into nodules or
granulomas. Sarcoidosis can occur in different.organ systems: Under Part B, the DEEOIC
recognizes that a diagnosis of pulmonary sarcoidosis, especially in cases with pre-1993 diagnosis
dates, could represent a misdiagnosis for CBD. As such, a diagnosis of pulmonary sarcoidosis is
not medically appropriate under Part B.if there is a documented history of beryllium exposure.

In those situations, a diagnosis of sarc¢oidosis i1s evaluated as a claim for beryllium sensitivity
and/or CBD. Under Part E, if there is a diagnesis.of pulmonary sarcoidosis, but no affirmative
evidence in the form of a positive BeLLPT or BeLTT exists, the CE adjudicates the condition as
sarcoidosis, not CBD.

Part B of the EEOICPA specifiés diagnostic criteria necessary to qualify for compensation. As
such, in the case of-a diagnosed pulmonary sarcoidosis being treated as beryllium sensitivity or
CBD, it is necessary for the CE to obtain the evidence satisfying pre-1993 or post-1993 CBD
criteria enumerated under the Act.

For a Part E claim, the CE can evaluate a pulmonary sarcoidosis claim as CBD; however, a
positive BeLPT or BeLTT is necessary to accept a diagnosis of beryllium sensitivity/CBD under
Part E.“ Without affirmative evidence in the form of a positive beryllium BeLPT or BeLTT, the
CE is to proceed with the adjudication of the claim as one for a diagnosis of sarcoidosis.

In‘cases where there is medical evidence that establishes a diagnosis of pulmonary sarcoidosis
and a positive BeLPT or BeLTT, the CE is to obtain a physician’s opinion regarding whether it is
“at least as likely as not” that exposure was a significant factor in aggravating, contributing to, or
causing CBD.

11. Consequential Illnesses from CBD or its Treatment. For information about consequential
illnesses from CBD, see Chapter 23, Consequential Conditions.
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12. Silicosis. Chronic silicosis is a non-malignant disease of the lung caused by prolonged
exposure to silica dust. Under Part B, if all covered employment and exposure criteria are met,
only chronic silicosis is covered. However, under Part E, if all covered employment and
exposure criteria are met, chronic silicosis, acute silicosis, accelerated silicosis, and complicated
silicosis are covered.

If chronic silicosis, acute silicosis, accelerated silicosis, or complicated silicosis is claimed on the
Form EE-1 or EE-2, then the CE develops for that specific silicosis under the appropriate Part(s)
of the Act.

a. Silicosis Employment and Exposure Criteria, Part B. 42 U:S.C. §7384r(c) and (d)
describe the employment requirements for an employee diagnosed with chfonic
silicosis. The CE reviews the evidence to ensure thatthe employee was:

(1) A DOE employee or a DOE contractor employee; and

(2) Present for an aggregate of at least250 workdays during the mining of
tunnels at a DOE facility located in Nevada or Alaska for tests or
experiments related to an atomic weapon (PartB claims only). This
tunnel work occurred threugh October 19924 at which time the unilateral
moratorium on nuclear weapons-testing went into effect.

b. Medical Evidence. 42 U:S.C:§7384r(e) describes the medical evidence needed to
establish a diagnosis of chronig silicosis. The CE verifies that all the necessary
medical evidence is presentdnaccordance with the requirements listed in the
statute, as follows:

(1) The initial eccupational exposure to silica dust preceded the onset of
chronie silicosis by at least 10 years; and

2) A written medical narrative from a qualified physician that includes a
diagnosis of chronic silicosis and the date of initial onset. In addition, one
of the following is required:

(a) A chest radiograph, interpreted by a physician certified by the
NIOSH as a B-reader (physician’s signature not required),
classifying the existence of pneumoconiosis of category 1/0 or
higher;

(b) Results from a computer assisted tomograph or other imaging
technique that are consistent with chronic silicosis; or

(c) Lung biopsy findings consistent with chronic silicosis.

Upon review of the evidence submitted, the CE verifies the presence of the
necessary medical and diagnostic evidence to support a diagnosis of chronic
silicosis. If deficiencies are noted, the CE requests evidence from the claimant
and/or the treating physician.
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C. Silicosis Employment and Exposure Criteria, Part E. The provisions regarding
separate treatment for chronic silicosis set forth in §7384r of the Act for Part B do
not apply to Part E. For purposes of evaluating the employee’s Part E claim for
silicosis, the element of causation is not presumed unless it was determined that
the employee is entitled to compensation under Part B for silicosis (see §7385s-
4(a)) or the Secretary of Energy has made a positive determination of causation
(see §7385s-4(b)).

In claim situations in which the Part B requirements for establishing silicosis do
not apply to Part E, the CE is to proceed with the normal procedure for Part E
claim adjudication, including making a finding that the employee is@ qualified
DOE contractor or subcontractor employee with potential exposute to silica. The
CE’s finding of potential exposure is established with-a careful examination of
relevant case evidence including information communicated inthe DAR records,
DOE FWP records, SEM, employment records, OHQ, affidavits, and claimant
written submissions. Once the potential exposure to silica is established, the CE
may refer the case to an Industrial Hygienist (IH) to obtain a'characterization of
the level, extent, and frequency of silica exposure.

d. Medical Evidence, Part E. Silico$is 1s'a nonmalignant respiratory disease which
can be diagnosed with different characterizations including references to the
nature of the disease as acute, aceelérated, chronic and complicated. As with any
other Part E illness, the medical evidence must contain a written medical
diagnosis for silicosisdncluding the date of its initial onset. A written diagnosis
for silicosis should be based on-aqualified physician’s interpretation of available
clinical or diagnostic evidence. In the absence of a silicosis diagnosis, the CE is
to undertake development to obtain such evidence from the claimant or their
physicianor refer.the matter to a CMC.

To establish whether diagnosed silicosis is a covered illness under Part E, absent
the acceptance of the claim for the illness under Part B or the application of any
Part E causation presumption that the program publishes, the CE must obtain a
medical opinion from a qualified physician that documents that it is “at least as
likely as mot” that exposure to a toxic substance at a DOE facility was a
significant factor in aggravating, contributing to, or causing the employee’s
silicosis and it must be “at least as likely as not” that the exposure to such toxic
substance was related to employment at a DOE facility. The CE is to permit the
claimant the opportunity to obtain such evidence from a physician of their
choosing before taking any action to refer the matter to a CMC. The CE must
weigh any physician opinion received to determine if it is well-rationalized as
defined in program procedure.

13.  Pneumoconiosis, Part E. Pneumoconiosis is caused by the deposition of particulate
matter, such as coal dust, asbestos, and silica in the lungs. Pneumoconiosis is oftentimes a broad
categorization physician’s use for various subtypes of pulmonary disease. For example,
asbestosis is a type of pneumoconiosis, as is silicosis. The CE is to treat pneumoconiosis,
pulmonary fibrosis and interstitial lung disease as being equivalents for purposes of claims
adjudication. For SEM searches, the appropriate search term for each of these is
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“pneumoconiosis, other.” It is not appropriate for a CE to make assumptions beyond these that a
diagnosis of pneumoconiosis is equivalent to any number of its subtypes without seeking
clarification from a physician. Pneumoconiosis is a Part E covered illness only. A physician’s
diagnosis of pneumoconiosis can be supported by clinical evidence from the physician, along
with other affirmative diagnostic evidence including:

a. A written diagnosis of pneumoconiosis made by a physician;

b. Results from a breathing test (e.g., a PFT or spirometry) showinga restrictive
lung pattern of an FVC less than 80% predicted,

c. A chest radiograph, interpreted by a NIOSH certified B reader classifying.the
existence of pneumoconiosis of category 1/0 or higher;

d. Results from a chest X-ray, CT or other imaging technique that are consistent
with asbestosis and/or findings of pleural plaques or rounded atelectasis; or

e. Lung biopsy findings consistent with pneumoconiosis.
14.  Asbestosis, Part E. Asbestosis or asbestos-related lung disease is a chronic, progressive

pulmonary disease caused by the inhalation and accumulation of asbestos particles or fibers in
the lungs. Asbestosis is a Part E covered illness only.

Asbestosis is characterized by extensive pulmonary interstitial fibrosis (e.g., scarring) and pleural
thickening. Progressive thickening and scat formation of the lung tissues occur along with
associated loss of respiratory function. ‘These developments are noticeable in the lower part of
the lungs because this area of the lungs receives a greater part of the inhaled load of particulate
matter. In assessing claims for aniemployee with a diagnosis of asbestosis, the CE is to consider
several factors when adjudicating the claim:

a. Employment/Expostre Requirements. The CE verifies that the employee was a
covered DOE contractor employee at a covered DOE or RECA Section 5 facility,
during a covered time period, and in the course of employment was exposed to
asbestos while at the DOE or RECA Section 5 facility.

b. Medical Evidence. Various types of medical evidence can support a physician’s
asbestosis diagnosis. Not all types of medical evidence need to be present, and
the CE weighs the evidence as a whole to make a determination. A diagnosis of
asbestosis is established with the presentation of medical evidence that identifies
the employee as having developed the condition, along with a date of diagnosis.
Sources of evidence include:

(1) The opinion of a qualified physician that available medical and diagnostic
evidence is sufficiently probative to document a diagnosis of asbestosis.
In instances where the evidence is suggestive of an asbestos-related lung
disease and further development with the claimant or treating physician
has been unsuccessful, the CE is to refer the matter to a CMC for review.
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3)

Diagnostic evidence that is indicative of asbestosis or asbestos-related
lung disease includes:

(a)

(b)

(c)

(d)

Chest X-ray reports that show pulmonary interstitial fibrosis and
cardiac enlargement are regarded as characteristic of asbestosis.
The CE takes into account such findings as possibly indicative of
asbestosis, based upon the totality of the evidence. However,
cardiac enlargement is not always seen with asbestosis. Therefore,
if cardiac enlargement is not noted in the chest X-fay report, the
CE still considers the possibility of asbestosis,based upon the
totality of the evidence.

CAT and MRI that show characteristielung scarring, pleural
thickening, and cardiac enlargement are also possible indications
of asbestosis.

A PFT reveals pulmonary function.and capacity. Asbestosis
typically restricts pulmonary function; therefore, total lung
capacity, vital capacity, compliance measurements, and pulmonary
diffusing capacityare reduced if asbéstosis is present. It is
necessary that the CE obtains a physician evaluation of the PFT
results.

A lungbiopsy 18 a sampling of lung tissue. Cytological
examination.of the,sputum or bronchial lavage often shows the
ptesence of asbestos bodies. This test is not considered as
definitive for the diagnosis of asbestosis because it is commonly
positive in cases of asbestos exposure alone and is seen in other
populations such as hematite (i.e., iron ore) miners.

DOE FWP results which document assessment with abnormal diagnostic
findings and physician assessment resulting in a positive finding of
asbestosis or asbestos-related lung disease.

Asbestosis identified on the death certificate, signed by a physician, as a
cause of or contributing factor to death establishes a diagnosis. If the
death certificate shows any respiratory illness other than asbestosis, the
CE needs to obtain a well-rationalized conclusion from a physician that
asbestosis contributed to the death based on the totality of the medical
evidence contained in the file. If the evidence supports a diagnosis of
asbestosis and the death certificate lists the cause of death as
pneumoconiosis, the CE is to presume that causation to death is
established.

Assessing asbestosis claims. DEEOIC accepts that asbestos was a common toxic

substance that existed throughout all DOE facilities. While asbestos did exist at
DOE facilities, the nature of an employee’s exposure would have varied based on
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different factors such as the period that the employee worked, the type of work
performed, and the location of employment.

15.  Idiopathic Disease Diagnosis. “Idiopathic” means that the causative agent is unknown.
However, in the case of pulmonary fibrosis, peripheral neuropathy/polyneuropathy, and
interstitial pneumonitis, DEEOIC maintains health effect data for these commonly referenced
idiopathic conditions that could allow a physician to render an opinion on the potential work-
relatedness of the underlying medical condition.

In claims that present with medical evidence characterizing one of the abovenedical.conditions
as idiopathic, the CE is to treat those illnesses as potentially work-related, and he of she is to
evaluate the condition without consideration given to the idiopathic designations With the
identification of any potential exposures associated with the employee's work at acovered site,
an [H’s referral, followed by a review of the claim by the claimant's treating physician or a
CMC, as appropriate, must occur.

Regardless of whether or not DEEOIC maintains health effect data on'a medical condition
labeled as idiopathic, CEs may not presume that the condition.is unrelated to toxic substance
exposure and deny it without development. For a medical eondition labeled as idiopathic, with
no available health effect data relating to the underlying conditions'the CE is to undertake
development as outlined in Chapter 15 - Establishing Toxic Substance Exposure and Causation,
including asking the claimant to submit any medieal or health effect information that could
associate the claimed medical conditionto the employee'si€xposure to a toxic substance.

16. Medical Conditions Associated with Asbestos Exposures.

a. Mesothelioma. Mesothelioma is a rare cancer of the pleura that is caused almost
exclusively by asbestos exposure. Because of this relationship to asbestos, any
Part E claims involving a€onfirmed diagnosis of mesothelioma are accepted,
given the requirementsfor asbestos exposure at a covered facility (e.g., medical
and diagnostic requirements, employment/exposure requirements) have been met.

b. Pleural Plaques and Pleural Effusions. Pleural plaques and pleural effusions are
considered conditions caused by asbestos, but do not constitute an asbestosis
diagnosis or finding. If a claim is made for asbestosis but only pleural plaques or
pleural effusions can be accepted, the CE issues a RD to deny the claim for
asbestosis and accept for pleural plaques or pleural effusions.

If at a later date, the DO receives evidence that the employee’s pleural plaques or
pleural effusions has progressed to asbestosis, it can initiate a reopening to resume
development of the existing asbestosis claim. The claimant may also file a
reopening request to resume development of his or her asbestosis claim, if new
medical evidence supports the claim. In addition, it is possible for pleural plaques
or pleural effusions to result in an impairment rating and/or wage- loss.

(1) Medical evidence supporting a claim for pleural plaques and pleural
effusions includes the following:
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(a)

(b)

A diagnosis of pleural plaques or pleural effusions made by a
physician;

Medical evidence as established by the results from a chest X-ray,
CT scan, or other imaging technique that are consistent with
pleural plaques or pleural effusions, as evidenced by any of the
following findings:

(1) Pleural plaques;

(i1))  Pleural thickening, not associated with an area of prior
surgery or trauma;

(ii1)  Rounded atelectasis; or

(iv)  Bilateral pleural effusions, also known as benign asbestos-
related pleural effusion.

When development is to occur with the claimant’s physician or CMC:

(a)

(b)

If the totality of the medicalevidence is inconclusive or
insufficient to establish a diagnosis of pleural plaques or pleural
effusions:

If the resultsfromva.chest X-ray, CT, or other imaging technique
are consistent with any of the following findings:

(1) Pleural thickening in an area of prior surgery or trauma; or

(11) Pleural effusions, only if the record does not indicate that
there is another disease process that would otherwise
account for the effusion, such as congestive heart failure,
cancer, or other lung disease;

Lung Fibrosis (Pulmonary Fibrosis). Lung fibrosis is commonly referred to as
scarring of the lung. With lung fibrosis, normal lung tissue is replaced by the
aceumulation of connective fibrosis tissue.

(1

Medical Evidence of lung fibrosis. A diagnosis of lung fibrosis is made
by a physician and is generally supported by diagnostic evidence
including:

(a)

Results from a chest X-ray, CT scan, or other imaging technique
that are consistent with fibrosis such as small lung fields or
volumes, minimal ground glass opacities, and/or bibasilar reticular
abnormalities;
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(b) Results of breathing tests (e.g., PFTs or spirometry) showing a
restrictive or mixed pattern, such as FVC less than 80% predicted;
or,

(c) Lung biopsy findings consistent with fibrosis; and,

(d) The medical evidence does not contain any indication that the lung
fibrosis is present due to another disease process.

Synonymous fibrotic lung conditions. DEEOIC has determined that
respiratory illnesses such as restrictive/interstitial lung disease, pulmonary
fibrosis and/or pneumoconiosis generally refer to the same disease
process. These illnesses include a process by.whichnormal lung tissue is
replaced by fibrotic (scar) tissue that interferes with normal lung
functioning. This process results in the irreversible loss of oxygen
diffusion, which is the capacity of the'lung to transfer carbon dioxide in
the bloodstream. As such, the DEEOIC made a programmatic
determination to treat these terms/claimed conditions, for purposes of
developing Part E cases under EEOICPA, synenymously.

DEEOIC guidelines on fibrotic lung.diagnoses provide that for
synonymous and interchangéable diagnoses in terms of development and
adjudication, the.CE has been directed not to develop for each of these
fibrotic lung conditions as a Separate claim as they are essentially the same
diagnosis to'the same organ.. The guidelines also note that if it is
determin@d that “it 1s at least as likely as not that exposure to a toxic
substance at a DOE facility was a significant factor in aggravating,
contributing to or causing” the pneumoconiosis, pulmonary fibrosis, or
interstitial lung disease of the employee, then accept all of the conditions,
provided thereds a valid medical diagnosis in the case file.

17. COPD. COPD.is a disease that causes airflow blockage and breathing-related problems.

a.

Version 7.0

Evaluating Medical Evidence. Any one of the following tests below can provide
an indication of COPD, but a diagnosis is not based solely on one of the following
criteria. The CE weighs all the medical evidence before making a finding.
All'test results are to be accompanied by a physician’s interpretation in order to
have probative value. If a physician’s interpretation is not available, the CE seeks
such interpretation from either the treating physician or a CMC.

(D

)

ABG Test. Abnormal results from the blood gas components include such
findings as the body is not getting enough oxygen, is not getting rid of
enough carbon dioxide, or that there is a problem with kidney function.

Consistent Chest X-rays/CAT scans. Chest X-ray results vary and show
interstitial patterns, scarring, and other abnormalities.
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3) Abnormal Spirometry. The Spirometer measures air flow and air volume.
An abnormal reading includes an indication of COPD or some other lung
condition.

4) Bronchoscopy. A bronchoscopy is used by physicians to examine the
major air passages of the lungs. A finding of an obstruction in theair
passages includes an indication of COPD or some other lung cendition.

18.  Parkinsonism. Parkinsonism is a neurological disorder or syndrome that'can arise from a
number or sources, including toxic exposure, drugs, and Parkinson’s disease(PD). There isno
clinical test or method for distinguishing Parkinsonism from PD and the two termsare often used
interchangeably since the symptoms are the same. For the purpose of claim adjudicationainder
Part E, the CE is to consider the medical conditions of PD, Parkinsonism, or any other:
reasonable alias as synonymous.

19. Other Conditions. With the wide variety of conditions claimed underPart E, this chapter
cannot address all common diagnostic or clinical characteristics for every particular diagnosis.
Ultimately, the CE uses his or her best judgment in weighing the probative value of available
medical evidence to ascertain a diagnosis. The establishment of a diagnosis requires that a
qualified physician apply sound medical reasoning to interpret.available clinical or diagnostic
evidence to identify a disease or disorder. In those instances where the CE cannot establish that
the weight of medical evidence supports a diagnesis, the CE is to seek clarification from the
claimant’s treating physician. If the CEds unable to obtain clarification from the treating
physician or in instances where the claimant/is not curtently under the care of a physician, the
CE may seek clarification of a medical diagnesis,from a CMC.
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CHAPTER 19 - ELIGIBILITY REQUIREMENTS FOR CERTAIN URANIUM
WORKERS

1. Purpose and Scope. This chapter describes the policy and procedures the DEEOIC
follows for processing claims involving uranium miners, millers, and ore transporters who
worked at facilities covered by Section 5 of the RECA and, where applicable, the survivers of
such employees. This chapter also describes the policy and procedures for processing'claims
involving claimants who applied for an award under Section 4 of the RECA.

2. RECA Background. On October 5, 1990, Congress passed RECA, providing for
payments to individuals who contracted certain cancers and other serious diseases because of'
their exposure to radiation during above-ground nuclear weapons tests or because of their
exposure to radiation as part of their employment in the uranium industry, including work in

mining, milling and ore transportation. Congress designated the DOJ to administer claims under
RECA.

With the enactment of the EEOICPA, Congress stipulated that certain uranium workers, or the
survivors of such workers covered under RECA Section S, be treated the same as covered DOE
workers under Parts B and E of the EEOICPA.

a. Section 5 of the RECA covers uranium-workers employed in the mining, milling
or transportation of ore. DOJ wilkmake a payment of $100,000 to eligible
workers or their survivor(s) if.it finds them/qualified under Section 5 of the
RECA. Criteria for RECA Section 5 compensability include the following:

(1) Individuals empleyed in above-ground or underground mines; employed
in a uranium mill'er.employed in transport of uranium ore or vanadium-
urantum ore from mines or mills.

(2) Employment oceurred in uranium mines or mills located in Colorado,
New Mexico, Arizona, Wyoming, South Dakota, Washington, Utah,
Idaho, North Dakota, Oregon, and Texas.

(3) Employment occurred at a covered mine or mill from January 1, 1942, to
December 31, 1971.

(4) Compensable diseases are primary lung cancer, renal cancer, and other
chronic renal diseases including nephritis and kidney tubal tissue injury,
and the following nonmalignant respiratory illnesses: pulmonary fibrosis,
fibrosis of the lung, cor pulmonale related to pulmonary fibrosis, silicosis,
and pneumoconiosis.

b. Section 4 of RECA covers the following individuals for compensation coverage:

(1) Downwinders. DOJ will make a payment of $50,000 to eligible
individuals. Criteria for downwinder coverage include the following:
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(a) Individuals who were physically present in one of the affected
areas downwind of the Nevada Test Site during a period of
atmospheric nuclear testing, and who later developed a covered
illness.

(b) Covered illnesses are Leukemia (other than CLL), multiple
myeloma, lymphomas (other than Hodgkin’s disease), and primary.
cancer of the thyroid, male or female breast, esophagus, stomach,
pharynx, small intestine, pancreas, bile ducts, galldbladder, salivary,
gland, urinary bladder, brain, colon, ovary, livet (except if citrhosis
or hepatitis B is indicated), or lung.

(2) Onsite Participants. DOJ will make a payment of $75,000 to eligible
individuals. Criteria for onsite participant.coverage include the following:

(a) Individuals who participated onsite in‘atest involving the
atmospheric detonation of a nuclear device, and who later
developed a covered illness.

(b) Covered illnessesfor onsite participants are the same as for
downwinders.

C. Individuals who receive.compensation under RECA Section 4 are not eligible for
benefits under Part B.of the Act.

3. How DEEOIC Identifies'a RECA Section 5 Uranium Worker Claim. DEEOIC can
identify a claim submitted by a RECA Section 5 uranium worker, or an eligible surviving
beneficiary of such uranium worker, by reviewing the information provided on the EE-1 or EE-2.
If the claimant marks on the EE-1 or EE<2 that he or she applied for or received an award under
Section 5 of RECA4the assigned CE develops the claim in accordance with the guidance set out
under this chaptet. In cases wherethe EE-1 or EE-2 does not specify that the employee has
applied for or received.a RECA Section 5 determination from DOJ, but there is some indication
(such as emiployment history) that the claimant may be eligible under Section 5 of the RECA, the
CE must review other evidence contained in the file to confirm or rule out potential RECA
eligibility. When appropriate, the CE must contact the claimant, or DOJ, to seek information on
the status, or potential eligibility, of any RECA claim.

4. Obtaining Information from DOJ Regarding RECA Claim Status. In all cases where a
claimant files for EEOICPA benefits based on the filing, or indication of filing, for RECA
benefits,the CE must seek information from DOJ about the status of the RECA claim. When
requesting information, the CE is to forward to DOJ a copy of the EE-1 or EE-2 signed by the
claimant, because it serves as a Privacy Act waiver allowing DOJ to release information to
DEEOIC. This chapter contains additional guidance (in Section 10) for handling a RECA
Section 4 claim.

a. Once the CE receives a claim form or other evidence from the claimant
documenting that he or she has filed a Section 5 RECA claim, the CE prepares a
letter to DOJ with a copy of the relevant EE-1 or EE-2 attached. The letter
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includes a request for information concerning whether the claimant received an
award or filed a claim under Section 5 of the RECA. This letter provides DOJ
with options for response depending on the status of the RECA claim.

In the circumstance where a claimant submits a Form EE-1 or EE-2 with an
indication of a RECA filing, but the claimed medical condition is not one-of the
covered conditions listed under RECA Section 5, the CE prepares a letter to DOJ
with a copy of the DEEOIC claim form attached. The letter includes a request
that DOJ send all employment, medical, and survivorship evidence available, to
DEEOIC, as well as a statement from DOJ verifying employment, regardless of
the status of the RECA Section 5 claim.

When a claimant files for a medical condition not covered under the RECA, in
conjunction with a claim for covered RECA conditions, the CE prepares a request
for information to DOJ. The CE requests that the DOJ provide any information
on the status of the RECA claim, including any determination regarding coverage,
along with a request that DOJ send all employment, medical’and survivorship
evidence in its possession to DEEOIC.

5. Assessing RECA Status Information From DOJ. DOJ willprovide different responses to

a DEEOIC information request, depending on/the statustof the RECA claim.

a.

Version 7.0

When the DOJ determine$ that the employee, or a qualified survivor, is entitled to
an award of $100,000under Section‘S of the RECA, it issues a decision to the
claimant. Subsequéntly, whenithe claimant files for compensation under
EEOICPA, as acovereduranium employee, DEEOIC will request that DOJ
confirm the status of the Section 5 RECA award.

If a claimant files a Section 5 RECA claim, but the claim is pending DOJ
adjudication, DOJ williprovide DEEOIC with a status letter. DOJ will also
provide DEEOIC with a factual statement of employment as requested, along with
a copy of all employment, medical and survivorship evidence in its possession. In
these situations, the CE defers action on the Part B claim pending the outcome of
the Section 5 RECA claim; however, the CE proceeds to develop for benefits
under Part E. Any factual statement provided by the DOJ, verifying the uranium
worker’s specific dates and places of employment covered under Section 5 of the
RECA, is sufficient to confirm employment for purposes of developing a Part E
claim.

A DOJ Section 5 claim denial requires DEEOIC to deny a claim for the same
condition(s) under Part B; however, the denial by DOJ has no effect on Part E
adjudication. As such, even with a DOJ denial of Section 5 RECA benefits, the
CE proceeds to develop the Part E claim.

When the DOJ responds indicating that the claimant has not filed for an award
under Section 5 of the RECA, the CE must contact the claimant in writing
(Exhibit 19-1.) The CE advises the claimant that DEEOIC can only award
benefits under Part B of the EEOICPA if the covered employee (or survivor)
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received a DOJ award under Section 5 of the RECA. The letter further informs
the claimant that their Part E claim is not dependent on a RECA Section 5 award
and that the CE is undertaking development. In such cases, the CE requests
employment verification from DOJ and the letter should ask DOJ to confirm the
accuracy of the claimed employment. The CE completes development of the Part
E claim and issues a RD as soon as a determination of compensability can'be
reached.

(1) In those instances where DOJ initially denies a claimant’s’ RECA Section
5 award, but later approves the claim, there is no needfor the claimant to
request a reopening of the DEEOIC claim. Reopening of such cases
should proceed automatically according to established procedures,based
upon the submission of new evidence. Whether the claimant initiates a
reopening request with new evidence, or the DO receives notice of an
acceptance and award by the DOJ, the DO reopens the case and proceeds
with a new RD.

6. Processing a Uranium Employee Part B Claim: UnderPart B of the EEOICPA, a

covered uranium employee means an individual who DOJ déetermined is entitled to an award
under Section 5 of RECA, either as an employee, or as a qualifying survivor.

a.
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Once the CE receives confirmationof the RECA Section 5 award, the Part B
claim is in posture for acceptance. DEEOIC acceptance of a uranium employee
claim under Part B results in a supplemental lump sum payment of $50,000 to the
covered uranium employee (orsurvivor) and an award of medical benefits, under
the EEOICPA, for the same condition(s) accepted by DOJ. Any applicable Part E
claim requires concurrent review by the CE. Guidance relating to RECA and Part
E case adjudication’occurs later in this chapter.

(1) If DOJ awarded benefits to a deceased employee’s survivor(s), DEEOIC
will award the additional lump sum payment of $50,000, under the
EEOICPA, to the same recipient(s).

If a covered uranium employee (employee or the deceased employee’s survivor)
received a RECA Section 5 award but dies before receiving his or her DEEOIC
Part B supplemental lump-sum compensation, certain survivors of the employee
may file to receive the compensation. The following is the order of precedence
for survivors seeking payment under this circumstance:

(1) If the covered employee is survived by a spouse who is living at the time
of payment, such payment shall be made to such surviving spouse.

(a) A “spouse” of an individual is a wife or husband of that individual
who was married to that individual for at least one year
immediately before the death of that individual.

(b) If there is a surviving spouse and at least one child of the covered
employee who is living and a minor at the time of payment and
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who is not a recognized natural child or adopted child of such
surviving spouse, then half of such payment shall be made to such
surviving spouse, and the other half of such payment shall be made
in equal shares to each child of the covered employee who is living
and a minor at the time of payment.

(c) A “child” of an individual under both Parts B and E of the
EEOICPA can only be a biological child, a stepchild, oran
adopted child of that individual. A person who is©r was a
dependent of the employee but does not fit within the definition of
a qualifying “child” is not an eligible surviver.. In the vast majority
of situations, a birth certificate showing the empleyee as the parent
of a child is sufficient to establish survivorship. (Refer to Chapter
20 - Establishing Survivorship, for.additional guidance regarding
definitions and development pertaining to surviving children.)

(2) If there is no surviving spouse described in paragraph (1), such payment
shall be made in equal shares toall childten of the covered employee who
are living at the time of payment.

3) If there is no surviving spouse described in paragraph (1) and if there are
no children described in paragraph (2), such payment shall be made in
equal shares to the parents of the covered employee who are living at the
time of payment.

(a) A “‘parent” includes fathers and mothers through adoption.

3) If there is no surviving spouse described in paragraph (1), and if there are
no childrén described in paragraph (2) or parents described in paragraph
(3); such payment shall be made in equal shares to all grandchildren of the
covered employee who are living at the time of payment.

(a) A “grandchild” of an individual is a child of a child of that
individual.

(4) If there is no surviving spouse described in paragraph (1), and if there are
no children described in paragraph (2), parents described in paragraph (3),
or grandchildren described in paragraph (4), then such payment shall be
made in equal shares to the grandparents of the covered employee who are
living at the time of payment.

(a) A “grandparent” of an individual is a parent of a parent of that
individual.

7. Part E Eligibility for Covered RECA Uranium Employees. Under Part E of the
EEOICPA, the definition of a covered employee extends to RECA Section 5 workers, who
DEEOIC determines to have contracted a “covered illness” through exposure at a DOE facility
or a RECA Section 5 facility. A covered illness under Part E means an illness or death relating
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to exposures at a DOE facility, or a RECA Section 5 facility, resulting from exposure to a toxic
substance. For approved claims under Part E, the EEOICPA grants the employee medical
benefits for care of the accepted condition (s) in addition to lump-sum compensation arising from
his or her impairment and/or wage-loss from the covered condition(s). Survivors are entitled to a
basic survivor benefit, with potential for an additional amount, if the employee sustained
applicable wage-loss prior to his or her normal retirement age.

a. Once DEEOIC accepts an employee’s Part B claim, based on a DOJ award of
RECA Section 5 benefits, the CE can presumptively conclude that the same
RECA illness(es) relates to occupational exposure to a toxic substance, as
required under Part E, and accept the claim. This applies solely to aliving
employee’s claim presented under Part E.

(1) Survivors filing for Part E benefits must présent evidence that they meet
the necessary criteria as an eligible Part E survivor, before the CE
undertakes an examination of the case for causation. The CE is to
reference Chapter 20 - Establishing Survivorship forinformation related to
Part E survivor requirements. Once a sutvivor has presented evidence that
he or she satisfies the survivorship eligibility requirement under Part E, the
CE proceeds with the analysis of the claim to determine if the evidence is
sufficient to establish that the employee’s death resulted from exposure to
a toxic substance.

(a) For a survivor’s claim, aDEEOIC Part B finding of
compensabilityybased on DOJ’s acceptance of a RECA Section 5
claim, allews the CE to presume that the accepted condition(s)
relates to a texic substance exposure for the purpose of
adjudicating a Part E claim; however, the CE must further obtain
medical evidence that the condition contributed to the death of the
employee before accepting the claim under Part E.

b. A DOJ denial of a RECA Section 5 claim does not preclude a claimant’s
eligibility under Part E. In situations where DOJ issued a claim denial or
acknowledges having no information regarding the employee, the CE is to
undertake development to determine if the evidence establishes that there is Part E
covered employment, including contacting relevant employment verification
points of contact (i.e., DOE) and that the employee’s illness or death resulted
from exposure to a toxic substance.

8. Developing a Part E Claim. In situations where there is an indication of uranium mining,
milling, or ore transporter employment, but where DOJ has not accepted a RECA Section 5
award, it is necessary for the CE to pursue development under Part E with intention of obtaining
evidence of a “covered illness” (illness or death resulting from exposure to a toxic substance).
The CE must reference Chapter 15 - Establishing Toxic Substance Exposure and Causation
because it describes the general procedures for developing exposure and causation under Part E.
When developing a Part E claim involving uranium worker employment, there are several unique
factors a CE must consider as he or she assesses the claim:
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Covered employment under Part E extends to RECA Section 5 workers as
delineated in 2.a(1)-(4) of this chapter. When assessing a claim involving RECA
Section 5 coverage, the CE applies the following to his or her analysis of the
evidence:

(1) The CE may accept as covered employment under Part E, a DOJ finding
of employment at a RECA Section 5 covered mill or mine.

(2) In the absence of any finding from DOJ with regard to covered RECA
Section 5 employment, the CE must undertake his or hér own assessment
of all relevant evidence to make a finding as to whether the employee has
covered Part E employment. As is the case in any Part E<€laim, the'CE
must carefully evaluate all evidence submittedin support of covered
employment. Moreover, the CE may use SEM as a research tool. SEM
contains a list of uranium mines and mills and the period each was in
operation. SEM also identifies ore transportersicovered under RECA 5.
Additionally, the SEM “Site History” section, for each facility, lists all
prime operating entities and respective operating dates. By comparing the
different mine and mill information maintained’in SEM to data collected
during claim development, the'CE can make correlations that can assist
with determinations needed to reasonably establish covered employment.

(3) A CE must also be mindful of circumstances where the employee has
RECA Section'4 coverage as a downwinder or an onsite participant, in
addition to a distinct‘period.of separate employment as a DOE contractor,
subcontractor, ot RECA 5 employee. In these situations, the CE must
process the Part E'employee claim based solely on the DOE contractor,
subcontractor, or RECA 5 employment. Additional information regarding
the handling of RECA Section 4 claims under the EEOICPA occurs in
Section 10 of this chapter.

Verifying Part E Exposure. Once the CE has established that the employee has a
diagnosed medical condition and has verified employment, the CE must evaluate
the evidence to determine the nature, extent and duration of occupational
exposure to a toxic substance. Chapter 15 - Establishing Toxic Substance
Exposure and Causation provides guidance for the CE to follow in assessing
exposure for a Part E claim. For ascertaining exposure findings for claims
mvolving Section 5 RECA workers, the CE must evaluate all relevant information
present in the case to make findings of potential exposure including: employment
records; information supplied by the claimant in an OHQ); and any documentation
supplied by DOJ relating to a RECA claim. The CE may also avail themselves of
other DEEOIC development resources in assessing exposure including referrals to
an [H.

(1) SEM provides exposure data on all known covered RECA Section 5
uranium mines and mills. Much as the CE uses SEM to correlate mills
and mines to a worker for the purpose of employment verification, he or
she is to use similar methodology to link employment at a particular mine
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or mill to potential exposure to a toxic substance(s).

C. Causation for Part E Claims. Once the CE has established covered employment,
and makes a finding on the nature, extent or duration of relevant toxic substance
exposures associated to the employee (with the input of an IH, as appropriate), he
or she follows the guidance in Chapter 15 - Establishing Toxic Substance
Exposure and Causation for obtaining a medical opinion on whether exposure to a
toxic substance is “at least as likely as not” a significant factor in causing,
aggravating, or contributing to the diagnosed condition.

(1) Establishing Causation for Diagnosed Cancers. As 4 toxic substance
means any material that has the potential to cause illness\or death bécause
of its radioactive, chemical, or biological nature, the.CE must obtain an
occupational radiation dose reconstructionfor any claim where the CE is
unable to make a favorable determination based upon non-radiological
Part E toxins. In these situations, the/CE prepares a referral to NIOSH
seeking a dose reconstruction for a‘period of covered employment
established in the case. The CE‘can find further instructions for making a
NIOSH referral in Chapter 17 - Development of Radiogenic Cancer
Claims. Once NIOSH provides the data from its dose reconstruction, the
CE must use the information to.caleulate the PoC that he or she can apply
to making a causation determination for the Part E cancer.

9. Issuing a Part B or E Decision Involving a RECA Uranium Worker. Upon completion of
any necessary development and assessment of the.case evidence for compensability under Part B
or Part E of the EEOICPA, theCE issues a recommendation to either accept or deny the claim.
As criteria for adjudicating elaims involving RECA have unique development and adjudication
features, it is important that the CE writes the decision, being mindful to communicate the
decision process and the information considered, in a clear and understandable manner. It is
particularly important to distinguish the distinct and different requirements when considering the
application of a RECA Section S détermination by DOJ, to a Part B claim versus a Part E claim.
Should the CE identify.discrepancies in the factual findings used in claim adjudication between
DEEOIC and DOJ, the CE must take action to address that discrepancy to ensure uniform and
consistent interagency decisional outcomes.

10. RECA Section 4 Claims. Some EEOICPA claimants may have filed a claim and
received an award from DOJ, under Section 4 of the RECA, as downwinders and/or on-site
participants who have developed certain types of cancer. Recipients of a RECA Section 4 award
are not eligible to receive a supplemental payment of compensation under Part B of EEOICPA.
Moreover, the statutory language in 42 U.S.C. § 7385j bars receipt of compensation for cancer,
underthe EEOICPA, if a claimant has received an award under Section 4 of RECA. This bar
exists regardless of whether the claimant filed for the same or different cancers under EEOICPA.
If a claimant has filed for, but not received a Section 4 RECA award and is eligible for an
EEOICPA award, the claimant must choose between the Section 4 RECA award and the
EEOICPA award. A RECA Section 4 award has no effect on non-cancerous conditions claimed
under EEOICPA. Under RECA, an individual cannot receive an award under both Section 4 and
Section 5.
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Identifying a RECA Section 4 Claimant. The CE can identify a claim submitted
by a Section 4 RECA claimant by reviewing the information provided on the EE-
1 or EE-2. If the claimant checked the box indicating he or she applied for an
award under Section 4 of RECA, or there is other information indicating a RECA
Section 4 filing, the claim is to be developed in accordance with the guidance set
out in this section.

Letter to DOJ — Section 4 RECA. Once a Section 4 RECA claim is identified, the
CE prepares a letter to DOJ (Exhibit 19-2) requesting information concerning
whether the claimant either received an award or filed a claim@nder Section 4 of
the RECA. The CE attaches a copy of the EE-1 or EE-2 tothe letter'in all
instances.

DOJ Approves the Section 4 Award. If cancer is the only claimed illness under
the EEOICPA and DOJ confirms its acceptance of, and award for, the claimant’s
RECA Section 4 claim, the CE may proceedwith a recommended denial of
compensation under Part E. The denial of compensation will specifically
reference the exclusion of benefits for cancer under both EEOICPA and RECA
contained in 42 U.S.C. § 7385;.

DOJ Claim Pending Adjudication. If thetesponse from DOJ indicates that a
RECA Section 4 decision is pending, the CE takes the following actions
depending on the claimed conditions:

(1) Cancer. The CE must prepare a letter to the claimant(s), explaining that
an EEOICPA anda RECA Section 4 cancer claim cannot be adjudicated
concufrently. The CE must ask the claimant(s) to select which program
they wish to pursue benefits under, for the claimed cancer(s). The
claimant(s) must be notified that if they accept the RECA Section 4 award,
they cannot recéive an award under the EEOICPA for a cancer claim. The
claimant(s) should be notified that if they either do not respond within 30
days, or if they elect to pursue their cancer claim under RECA, their
EEOICPA cancer claim will be denied. The claimant(s) should also be
advised that if they wish to pursue their cancer claim under EEOICPA,
they must formally withdraw their RECA claim from DOJ, and
confirmation of such withdrawal must be obtained from DOJ. The letter
should further state that if the claimant pursues their RECA claim and the
DEEOIC denies their EEOICPA claim, should they later receive a DOJ
denial of the Section 4 claim, they will need to request a reopening of their
denied EEOICPA claim.

Depending upon the response from the claimant(s), the CE will either
proceed with the adjudication of the claimed cancer (upon confirmation of
RECA Section 4 withdrawal) or will proceed with development of the
case for non-cancerous conditions and will issue a RD that includes a
denial for the claimed cancer. Any RD that includes a denial of a claimed
cancer, on the grounds that compensation cannot be awarded under both
RECA Section 4 and EEOICPA, must reference 42 U.S.C. § 7385j.
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(2) Clams for Non-Cancer Conditions and Section 4 of RECA. As Section 4
of RECA only covers cancer claims, the CE proceeds with normal
adjudication of a claim, filed under Part E of the EEOICPA, for a non-
cancerous condition. CE development under this circumstance would
include contacting relevant employment verification points of contact;
assessing toxic substance exposure and collecting medical evidence about
whether a toxic substance resulted in a Part E covered illness.

Rejection of Section 4 RECA Award. If DOJ reports that a RECA Section. 4
award has been granted, but the claimant has elected to reject.the settlement, and
if a copy of the Acceptance of Payment (AOP) form confirms. this, the CE can
proceed with the adjudication of the cancer claim under the EEOICPA.

Survivors of Section 4 RECA recipients. The statutory language under 42 U.S.C.
§ 7385j is not applicable to survivors of Section 4 RECA benefit recipients. The
bar from receiving EEOICPA cancer benefits due to the approval of a RECA
Section 4 claim only applies to the same individual who received the decision.
The CE must undertake normal development ind@ny situation where the survivor
filing for EEOICPA benefits is different from the person who received the RECA
Section 4 award. 42 U.S.C. § 73857 does not operate to bar that claim under Part
B or E; however, the claimant must satisfythe normal requirements for a
compensable claim under the EEOICPA.
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CHAPTER 20 — ESTABLISHING SURVIVORSHIP

1. Purpose and Scope. This chapter contains procedures for the development and review of
survivor claims under the EEOICPA. It also describes the process followed when a non-covered
spouse or child opts for the alternative to filing a Part E claim.

2. Policy. The CE is responsible for processing survivor claims and ensuring thatbenefits
are properly paid to eligible survivors under the provisions of 42 U.S.C. 7384s(e) and 7384u(e)
for Part B and 42 U.S.C. 7385s-1(2), and 7385s-3 for Part E.

3. Eligible Survivors. If an employee eligible for EEOICPA benefits i§ deceased, one or
more of the employee’s survivors may file a claim for compensation under the. EEOICPA.. The
claimant documents his or her relationship to the covered employee. Ifhe or she does not
present evidence to establish survivorship, the CE writes to the claimant requesting the necessary
evidence. When developing a survivorship claim, the CE sendsdetters to all survivors claiming
benefits, requesting medical and employment evidence sufficient to establish eligibility of the
deceased employee. However, a request for documentatiofi necessary to support the eligibility of
a specific claimant is sent to that claimant.

When a survivor files a claim, the CE is responsiblé for adjudicating the claim(s) and for
processing any compensation which may be payable in the order©f eligibility outlined below.

a. Part B. Compensation may;be payable to eligible survivors in the following
order: spouse, children, parents, grandchildren, and grandparents of the deceased
covered Part B employee.

b. Part E. Compénsation may be payable to eligible survivors in the following
order: spouse; then€hildren who were under the age of 18 years at the time of the
employee’s death; or under the age of 23 years and continuously enrolled as a
full-timestudent since attaining the age of 18 years at the time of the employee’s
death, or were any age and incapable of self-support at the time of the employee’s
death.

Unlike Part B, the following claimants are not eligible for survivor benefits under
Part E: adult children (with the exception of those meeting the requirements of
incapable of self-support at the time of the covered employee’s death), parents,
grandchildren, and grandparents of the deceased covered Part E employee.

C. Conviction of Fraud. A person convicted of fraud in the application for or receipt
of benefits under the EEOICPA or any other federal or SWC law forfeits any
entitlement to the EEOICPA benefits for any occupational illness or covered
illness due to an exposure on or before the date of the conviction.

4. Filing a Claim for Survivor Benefits. A claim for survivor benefits must be in writing.
The DEEOIC considers any written communication that requests survivor benefits under the
EEOICPA as a claim for purposes of case creation and claim development. However, a claimant
must submit a completed and signed Form EE-2 for DEEOIC to fully adjudicate the claim and
issue a RD and FD.
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Acting on Survivor’s Behalf. A person acting with legal authority on behalf of a
survivor may file a claim under the EEOICPA for that survivor including
individuals serving as POA or Conservators. In the case of a minor child, it is
preferable that a parent or legal guardian complete the form on the child’s behalf.
A legal guardian is a person with the responsibility for providing care and
management of a child and his or her affairs.

No New Claim Needed for Part E. In some instances, a claimant may file for a
Part B claim without knowledge that consideration exists for Part.E benefits. In
these situations, there is no need for a survivor to file a new claim for benefits
under Part E when there is an existing, accepted Part B claim for thatsurvivor, or
when the survivor filed a Part D claim (Form 350.2) with the DOE. In these
instances, the CE is to consider each survivor a claimantunder both PartB and E.
In any scenario where it is not clear as to the intent.of a survivor to seek benefits
under Part B or E, the CE must seek clarificationdrom the survivor and, if
necessary, obtain submission of a signed EE-2:claim form.

Excluding Claims Due to Tort or SWC Benefit. A survivor may choose to
exclude from his or her claim any condition caused by an exposure for which
there has been a settlement from atortaction or, undeér Part E, any condition
leading to receipt of a paymenttinder a SWC program. This may preclude any
need to reduce payable benefits. (Refer to Chapter 30 - Tort Action and Election
of Remedies and Chapter.34.- Coordinating State Workers” Compensation
Benefits.)

5. Establishing Employee’s Death. The first'step a CE should take in a survivor claim is to

obtain the necessary evidence'to establish the death of an employee.

a.

Version 7.0

Death Certificates The document used to verify the death of an employee is a
death.certificate, typically issued by an official state or local governing agency.
For the most part, a death certificate lists the name of the decedent, date of death,
his or her/marital status at time of death, usual occupation, and cause of death
certified by a physician or some other official. In cases where a death certificate
has not included all of the causes of death, the CE must conduct additional
development (i.e., requesting medical records from the last 12 months of the
employee’s life, referral to a CMC, etc.) to verify the additional causes of death.
A death certificate is required to be submitted to confirm the death of an
employee in a survivor claim filed under Parts B and E.

(1) An official copy (stamped) of an employee’s death certificate is not
required. A copy can be accepted.

(2) Some states have implemented the use of electronic death certificates,
which may be used to establish the death of the employee. To be
acceptable, a printed copy of the electronic record must be obtained that
identifies the certifying official. If a physician is the certifying official, his
or her license number must also be included.
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6. Linking Employee’s Death to an Occupational or Covered Illness. For a compensable claim
under Part B, it must be shown that the employee was diagnosed with an occupational illness
including cancer, CBD, or chronic silicosis. The evidence does not need to show that any one of
these conditions was linked to the employee’s death, merely that one or more was diagnosed.
This also applies to an occupational illness that develops over the course of the employee’s life
and resolves by way of medical treatment.

However, for a compensable claim under Part E, the evidence must establish that anfoccupational
exposure to a toxic substance was “at least as likely as not” a significant factor inicausing,
contributing to, or aggravating the death of the employee. For this determination, the CE may
reference factual or medical evidence to assist in reaching a decision, including a death
certificate or medical records proximate to the date of the employee’s death.. The/CE mustalso
evaluate the effect that an accepted consequential illness had on the death.of an employee.

7. Surviving Spouse. For either a Part B or Part E claim fof spousal survivorship, the
necessary documentation to establish a viable claim usually consists'of a copy of the marriage
certificate issued or recognized by a State Authority or andndian Tribe Authority. A “Certificate
of Blessing of Marriage” from a church is not considered the equivalent of a marriage certificate.
A marriage license is also unacceptable. To be an eligible sufviving spouse, the spouse must
have been married to the employee for one year immediately prior t0 the death of the employee.
This prior year includes the date of marriage, through the day prior to the date of death. For
example, if an employee married on September 4, 2004, and died on September 3, 2005, the CE
does not include September 3, 2005, when.calculating the required 365-day term. The CE counts
each calendar day from September 4,2004, up through.and including September 2, 2005.

a. In cases where evidence shows that the employee was previously married, it is not
necessary to obtain proof of divorce. However, in the event that the evidence in a
case raises.concern.as to the legitimacy of the marriage for which survivorship is
being establisheds the CE must develop further and obtain a copy of the divorce
decree(or death certificate if marriage ended due to death of spouse) validating
that the marriage was'dissolved.

b. In some instances, a common-law marriage may exist between the employee and
the surviving partner. When the evidence does not sufficiently establish that the
claimant had a licensed/certified marriage with the employee for the 365 days
immediately prior to the employee’s death — or where there is some evidence to
suggest that the marriage was not valid — the CE may have to gather sufficient
evidence to make a determination as to whether the parties established a common-
law marriage in a state or other territory which authorizes such marriages. As a
general rule, in those states that legally permit it, the existence of a common-law
marriage is determined by the law of the state where the alleged common-law
marriage was allegedly entered into and that has the most significant relationship
to both spouses and to the alleged marriage. If full development of the claim
results in evidence that the alleged common law marriage occurred in a state that
does not allow the creation of such marriages within its borders — and no other
state is involved — the inquiry may end there.
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(D

2

3)

(4)

The CE must develop evidence sufficient to establish that any claimed (or
potential) common-law marriage meets two threshold issues. The first is
when the common-law marriage was entered into, and the second is where
it was entered into.

Once the “when and where” elements have been established, the CE
proceeds with additional development to document the five standard
elements of a common-law marriage outlined in the DEEOIC{Common-
Law Marriage Handbook.

Evidence which may be used to document a common-law marriage may
consist of the following items, as delineated in the handbook: affidavits,
marriage and divorce documents, death certificates; children’s records,
real estate documents, tax records, banking and loan documents, contracts
including insurance documents, employment documents, medical records,
tribal documents, wills, trusts, POA decuments, utility bills, letters, and/or
other significant formal or informalddocuments.

The burden to produce all necessary.evidence and to establish each
element of their eligibility.by @apreponderance of the evidence rests with
the claimant(s). The purpose of development regarding a claimed
common-law marriage 18 to obtain sufficient information and probative
evidence to support-a determination/regarding whether a common-law
marriage was ever created, and.if 8o, its duration. If the evidence is
sufficient togeach a decision, the CE proceeds with adjudication. If the
legality of the'.common-law marriage is not clear, or is in dispute, the case
file, along with a memorandum of explanation, is referred to the NO
Poli¢y Branch for guidance.

8. Surviving Childs A “child” of an individual under both Parts B and E of the EEOICPA

can only be a biological child, a stepchild, or an adopted child of that individual. A person who
is or was a depéndent of the employee but does not fit within the definition of a qualifying
“child” is net,an cligible survivor. In the vast majority of situations, a birth certificate showing
the employee as,the parent of a child is sufficient to establish survivorship.

Where the claimant claims to be a child of the deceased employee and the birth certificate does
notlist the'deceased employee as the father or mother of the claimant, the CE must undertake
development torascertain the circumstances of the claim. In those situations where evidence is
received that contradicts the paternity of the child or his or her connection to the employee, the
CE must proceed with development. The CE must use discretion when evaluating evidence in
supportof a survivorship claim and weigh all evidence received in its totality.

a. Categories of eligible children.

(1)

Version 7.0

Biological Child. The term “biological child” is broad and refers to all
persons with either a presumed or established genetic link to a deceased
employee. Because a recognized natural child is presumed to have a
genetic link to a deceased employee, a recognized natural child is one type
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of biological child. Another type of biological child is a person whose
birth certificate lists the deceased employee as their mother or father,
because these persons are also presumed to have a genetic link to their
listed mother and father. However, these two presumptions may be
rebutted if substantial evidence exists that rebuts the existence of the
genetic links, consistent with 20 C.F.R. § 30.111(d). The final type.oef
biological child is any person who can establish an actual geneti€ link to'a
deceased employee through the submission of probative DNA{ evidence
that shows such a link.

Stepchildren. Claims for eligibility as a stepchild will be decided by the
DO unless there is an issue that cannot be determined by the CE. In
circumstances where the status of a stepchild as.apotentially eligible
survivor cannot be determined, the matter isieferred to,the NQ Policy
Branch.

(a) A stepchild is defined as any individual' who establishes a parent-
child relationship with the employee through the marriage of their
parent to the employee. This détermination is made once the CE
receives documentation from the stepchild in support of their
claimed relationghip. This mustinclude evidence of the marriage
between the employee‘and the parent of the stepchild.

(b) Documentation supporting a regular parent-child relationship may
include school records (e.g., report card) listing the employee as
having a familial relationship to the stepchild, employment or tax
returns showing that the covered employee claimed the stepchild
as a dependent, photographs taken at family gatherings, newspaper
articles, obituaries, insurance policies listing the stepchild as the
son or daughter of the covered employee, wills, affidavits from
biological children of the employee, and/or any other documents
that refer to the stepchild and the deceased employee in a familial
way.

() Under Part B, where a stepchild was an adult at the time of the
deceased employee’s marriage, the evidence will be considered on
a case-by-case basis. Evidence that may document eligibility
includes records that the stepchild was the primary contact in
medical dealings with the deceased employee, that the stepchild
provided financial support for the deceased employee, and/or
provided housing for the deceased employee, etc. Evidence
consisting of medical reports, letters from the physician, or receipts
showing that the stepchild purchased medical equipment, supplies
or medication for the employee may be helpful. These items of
evidence will be considered on a case-by-case basis, and each is
weighed together to fully evaluate the eligibility of the
survivorship claim.
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3)

(4)

(d) There is no minimum time requirement for a stepchild to have
lived in the same household as the covered employee or for their
parent to have been married to the employee, merely that a parent-
child relationship existed. To determine if a parent-child
relationship existed, the CE or FAB representative must consider
the above information in conjunction with the following: Didsthe
stepchild visit the employee during the holidays?; Did the stepchild
take care of the employee for days at a time?; and is itdogical that
the stepchild and employee stayed at one another’sthome at any
given time? As long as a reasonable basis exists'to show thata
parent-child relationship existed, the CE cananake anaffirmative
finding.

(e) For claims involving a divorce between the biological parent and
the stepparent, the dissolution of the marriage does not terminate
the parent-child relationship foreligibility purposes. As such,
because a parent-child relationship did exist at‘one time, the child
is considered an eligible stepchildd An ongoing parent-child
relationship following divereeds not necessary.

® The CE or FAB HR must considerthe totality of the evidence
when determining whether the stepchild qualifies, and must

provide therationale supporting whatever outcome in the RD
and/or ED.

Adopted Child., An adopted child is defined as a child that is not
biologically related to the employee, but whose parental responsibilities
have been petmanently transferred by a legal mechanism to the employee.
The CE obtains the relevant legal document(s), whether state, tribal, or
otherwise, confirming the transfer of responsibility to the employee.

Posthumously Conceived Children. Advances in medicine and science
have enabled the storage of human reproductive material (egg, sperm, or
embryo) as to allow for posthumous conception of children. DEEOIC
considers a posthumously conceived child of the employee to be an
eligible survivor to the extent permitted by local or state law. In those
survivor claims involving a posthumously conceived child, the assigned
CE refers the case to the NO Policy Branch so it can obtain a legal opinion
from the SOL of applicable local or state law in deciding the status of the
child as an eligible survivor under the Act.

Qualifications for eligibility under Part B vs. E.

(D

2)

All Surviving Children. A surviving child is a biological, stepchild, or
adopted child of the employee regardless of age.

Part E Surviving Child Only. Under Part E, a “covered child” must also
have been, as of the date of the employee’s death: either under the age of
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18 years, under the age of 23 years and a full-time student who was
continuously enrolled in one or more educational institutions since
attaining the age of 18 years, or any age and incapable of self-support
regardless of their marital status.

(a)

Student Status. To be considered a full-time student at the time of
the employee’s death, the child must have been continuously
enrolled as a full-time student in one or more educational
institutions since attaining the age of 18 years and.must not have
reached the age of 23 years, regardless of marital status or
dependency on the employee for support.

(@)

(i)

(iii)

(iv)

(V)

(vi)

Enrollment as a full-time student.generally consists of a 12-
month period, with a break of no more than fout months,
during each year of post high school education.

If the child’s status as a full-time student is uncertain, the
CE consults the academic.nstitution to determine what was
considered to be the minimum number of hours required to
qualify as “fullstime™ (versus part-time), at the time of the
child’s enrollment, as this may vary from one institution to
another.

With certain pregrams such as co-op, intern, or graduate
school'programs, while the student might not actually be
enrolled in any courses for a particular term, he/she could
stillbe “registered” as a full-time student while fulfilling
other requirements of the program.

If a student is prevented by reasons beyond his or her
control from continuing education for a period of
reasonable duration, (such as a brief but incapacitating
illness) the CE has discretion to determine whether the
student’s status as a continuously enrolled full-time student
should be preserved. A suspension from school for a
limited period should not affect the child’s status as a
continuously enrolled full-time student.

Leaving school to care for a sick parent/employee, lack of
funds to pay for school as a result of a parent/employee’s
illness, or dropping/failing out of school is not a sufficient
basis to maintain the child’s status as a continuously
enrolled full-time student.

Documentation to support eligibility includes transcripts

from the accredited educational institution(s), school
records, and affidavits.
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(b)

(c)

Incapable of Self-Support. To establish eligibility for benefits as a
covered child who was incapable of self-support at the time of the
employee’s death, the child must have been physically or mentally
incapable of self-support, regardless of marital status or
dependency on the employee for support, regardless of the
temporary or permanent nature of the incapacity.

(1) A child is incapable of self-support if, at the time of the
employee’s death, his/her physical or mental condition was
such that he/she was unable to obtain and retain a job or
engage in self-employment that couldprovidehim/her with
a sustainable living wage.

(i1))  Medical evidence must show:that the child wasddiagnosed
with a medical condition establishing that he/she was
physically/mentally incapable of self-support at the time of
the employee’s death.

(ii1)  Documentation to support the ineapability of self-support
can include-medical records, social security disability
records, tax returns showing that the covered child was
claimed as a dependent, state guardianship documents, and
affidavits.

SSA or State disability records alone, showing lack of self-
support, should not be used to establish that the child is
incapable of self-support. The CE must consider the
evidence as a whole to determine if it demonstrates that the
person was/is incapable of self-support for purposes of the
EEOICPA.

(iv)© When medical evidence demonstrates incapacity for self-
support, this determination will stand unless refuted by
sustained work performance or other conflicting evidence.

(v) A child is not incapable of self-support merely because of
an inability to obtain employment due to economic
conditions, lack of job skills, incarceration, etc.

(vi)  There is no specific timeframe required to establish that a
child was incapable of self-support prior to the death of the
employee (e.g., accident). It is only necessary to establish
that the child was incapable of self-support on the day the
employee died.

Non-spousal children. In certain situations, a special provision of
the EEOICPA allows for the division of benefits between an
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eligible spouse and an employee’s child who is not related to the
spouse.

(1) Under Part B only. If there is at least one child of the
employee who is a minor at the time of payment, and who
is not a recognized natural child or adopted child of the
spouse, half of the payment is made to the covered spouse
and the other half is made in equal shares to each child of
the employee who is a minor at the time of payment,
without regard to whether the child is a spousal child,or
non-spousal child. A recognized natural childds a child
acknowledged by the employee as their ewn during their
lifetime. The RD and FD must fully. explain the
distribution of compensationto the spouse and.all children
who have filed a claim.

(i1) Under Part E only. Ifthere is atleast one child of the
employee who isdiving atthe time of payment, who
qualifies as a “covered.child” (i.e:, under the age of 18 at
the time of the'employee’s death, between the ages of 18
and 23 and continuously entolled as a full-time student
since attainingthe age of 18 at the time of the employee’s
death; or any age and incapable of self-support at the time
of the employee’s-death) and who is not a recognized
natural or adopted child of the spouse, half of the payment
is made to the covered spouse, and the other half is made in
equal shares to each “covered child” of the employee, who
is living at the time of payment, without regard to whether
the child is a spousal child or non-spousal child. Refer to
the definition of a recognized natural child found under
Part B above. The RD and FD must fully explain the
distribution of compensation to the spouse and all children
who have filed a claim.

0. Parents, Grandchildren and Grandparents. Under Part B only, parents, grandchildren
(including biological, adopted and step-grandchildren), and grandparents may be eligible for
survivor benefits, provided there is no surviving spouse or living child who is eligible to receive
compensation:sWhen adjudicating a survivorship claim for a parent, grandchild, or grandparent,
doeumentation must establish the relationship of the survivor to the deceased employee (i.e.,
employee’s birth certificate listing parent’s name, parent’s birth certificate showing
grandparent’s name, etc.). As DEEOIC issues payment of lump-sum survivor benefits equally
between eligible survivors, the CE must obtain evidence that establishes the status of all potential
survivors in each category (parent, grandchild, or grandparent). Parents, grandchildren, and
grandparents are not eligible for Part E survivor benefits.

10. Potential for Additional Survivors. When an additional potential survivor is identified on
Form EE-2 or through some other development action, the CE contacts the individual by letter
explaining their right to file a survivor claim (Exhibit 20-1).
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Letter to Survivor. The letter to the survivor does not indicate whether the
individual is qualified to receive benefits, as this is a function of the claims
process. Rather, the letter outlines the general requirements for survivor
eligibility. The CE explains that filing a claim does not guarantee that benefits
will be payable, as both statutory and regulatory requirements must still be met
before compensation can be awarded.

Form EE-2. The CE encloses a blank Form EE-2 with the correspondence. The
potential survivor is asked to complete and submit the form within,30 days.
Additional information on handling non-filing claimants can be‘found in Chapter
24 - Recommended Decisions.

Additional Documentation. To ensure that compensatienis paid to eligible
survivors of the deceased employee, the CE may require the survivor(s) to
provide documents, affidavits, or records sufficient to substantiate the veracity of
their claim.

11. Claims Involving Multiple Claimants. When a.¢laim is filed, it is created in the ECS

based on claimed employment and claimed illness(es). Inisome casesgmultiple claimants will
file a claim for one or more illnesses. And in some of these cases, not all claimants will claim
the same illness(es). Therefore, in cases involving multiple claimants, an illness claimed by one
claimant will be considered claimed by all parties toithe case [unless the claimant specifically
states they do not wish to claim the additional illness(es)] and should be documented accordingly
in ECS for each claimant. This means'that all illnesses-will be addressed for all claimants
without the request for additional claim forms.

a.

Version 7.0

Findings for Each Survivor. Once appropriate development is completed and
review of evidence undertaken, one comprehensive RD addressing the claims of
all filing parties is to be issued. Each party to the claim must receive an
individual finding in the'decision with respect to his or her eligibility. The
decision references, each survivor who has filed a claim and specifies whether
they are entitled to receive compensation, the amount of compensation payable to
each eligible survivor, and the basis for the conclusions reached.

Reopening After a FD. Given the procedure requiring each individual in a multi-
claimant case be party to a decision on entitlement of benefits, all claims
associated with the case must be reopened before a new decision can be issued
(tefer to Chapter 27 - Reopening Process).

Individual Addresses. The RD does not include the addresses of the various
claimants. Instead, an address sheet is prepared for each claimant and a copy of
the decision is sent to all filing parties.

Lack of Form EE-2. The CE may encounter a situation where a survivor has
made a claim for benefits in writing but has not filed Form EE-2. Alternatively,
the CE may have evidence indicating the existence of a potentially eligible
survivor, but is unable to contact the survivor to obtain a completed Form EE-2.
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Under these circumstances, the CE issues a RD (see Chapter 24 - Recommended
Decisions).

12. Issues During the Payment Process.

Version 7.0

Death Before Payment. If the employee/survivor is alive when the FD is issued
but dies before payment is received, the employee’s/survivor’s claim must be
administratively closed. Receipt of payment is defined as the date the payee’s
bank receives the Electronic Funds Transfer (EFT) or the date thejpayee or
someone legally able to act for the employee in receiving the payment receives
the paper check.

Any compensation payment (whether check or EFT) received after the
employee/survivor’s death must be returned to the Treasury Department, and the
payment must be cancelled in ECS. (Refer to Chapter 32 - Compensation
Payments, for the payment cancellation steps.)

The CE appropriately develops any suryivor claims and issues a new RD to all
survivors who have filed a claim.

Death Due to Non-Covered Illness, Part E. If a covered Part E employee dies
after filing a claim, but before the menetary benefits are paid, and if the
employee’s death was caused solely by a non-covered illness, the survivor(s) has
the option to elect to receive the paymentthat the covered Part E employee would
have received had hé/she not'died prior to payment. This would be in lieu of the
survivor lump-sum compensation payable under Part E.

It is not neeessary for the employee to have filed a claim specifically for wage-
loss or impairment benefits for the election option to be available to the
survivor(s). As long asthe employee filed a Part E claim, claims for wage-loss
and mmpairment benefits are presumed. The earlier receipt by the employee of
monetary/benefits under Part E for wage-loss and/or impairment does not negate
the availability of this election for any remaining balance of Part E lump-sum
compensation available to a survivor under Part E should they make an election.
Once a survivor makes an election to receive a payment that the covered Part E
employee would have received, the survivor is treated the same as the employee
in determining whether the payment is subject to SWC coordination. For
example, if the employee received SWC benefits for asbestosis and the survivor
elected to receive what the deceased employee would have received under
EEOICPA based on asbestosis, the CE must coordinate the amount payable to the
survivor with the amount of those SWC benefits. (See Chapter 32 - Coordinating
State Workers” Compensation Benefits.)

(1) When an election of benefits is available, the CE contacts the survivor via
telephone or letter advising the survivor of the option to receive the
benefits that the employee would have received had he/she not died prior
to receiving payment. Once a claimant makes his or her election in
writing, the CE proceeds with a review of the claim. If interacting by
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phone, the CE obtains a verbal response and follows with written
confirmation of the survivor’s option.

(2) Once the claimant’s election is documented in the case record, the CE
proceeds to award the survivor the impairment and/or wage-loss benefit
the employee would have received. In assessing any payable lump-sum
compensation to the survivor, the CE has to assess an impairment or
wage-loss claim using established procedures.

3) Under the election, lump-sum compensation is payableto a qualifying
survivor up to the aggregate maximum amount of compensation payable
under Part E.

4) A survivor cannot exercise the election of benefit option unless the
evidence establishes that the employee’s death occurred solely because of
a non-covered illness.

(5) The survivor is not entitled to the $125,000 Tump-sum payment because
death was not caused by the employee’s covered illness(es).

Change in Child Status. Under/Part B, a non-spousal child who is a minor at the
time of filing may be advised in the FD that he or she be approved for
compensation. While DEEOIC makes every effort to make lump-sum payment in
a timely manner, if at the time of payment, a child no longer meets the state law
definition of a minor, the CE/may not award. Under this unique situation, the CE
takes action to vacate the FD so that a new decision may be issued finding that the
non-spousal child is an meligible survivor. DEEOIC staff is to take all necessary
and appropriate step$ito avoid this scenario.

Survivor’s Death. An eligible survivor must be alive to receive any payment
awarded under the:Act. If one eligible survivor in a multiple survivor claim dies
before payment is received, the CE administratively closes the deceased
surviver’s claim and issues a new RD reapportioning compensation among the
remaining eligible survivors.

Survivor Compensation Part B. A survivor may receive one lump-sum payment
under Part B for each employee for whom he/she qualifies as an eligible survivor.
If a survivor files a claim for benefits and DEEOIC already awarded the
maximum lump sum payment of compensation to the employee, the CE issues a
RD addressing whether the claimant qualifies as an eligible survivor; however,
makes no award of lump compensation due to the previous payment to the
employee.

Survivor Compensation, Part E. An eligible survivor is entitled to the basic lump-
sum survivor compensation of $125,000 if it is determined that an accepted illness
caused, contributed to, or aggravated the death of the employee. In the case of a
claim with multiple eligible survivor payees, the CE must allocate the lump-sum
survivor compensation based on who qualifies as a survivor.
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A survivor may receive more than the basic $125,000 survivor benefit if the
deceased, covered Part E employee experienced compensable wage-loss as a
result of any covered illness prior to his or her attainment of normal Social
Security retirement age as defined by the Social Security Act. The additional
benefit of $25,000 or $50,000 is dependent upon the number of years for which
the employee experienced wage-loss (refer to Chapter 22 - Wage-Loss
Determinations). The maximum lump-sum survivor compensation under Part E is
$175,000.

g. Aggregate Compensation Payable under Part E. The total amount of
compensation payable, excluding medical benefits, may not€xceed $250,000 per
covered employee. The CE does not develop for additional medical conditions in
a survivor claim once the aggregate compensation amount.is reached, unless the
potential for covering medical expenses exists. If asurvivor files a claim for
benefits and the aggregate compensation amountas been reached, the CE must
deny the survivor’s claim.

13.  Alternative to Filing a Survivor Claim Under Part E. A non-covered spouse or child of a
deceased DOE contractor employee or RECA Section 5 uranium worker may submit a written
request for an informal evaluation of whether the.employee contracted a covered illness as a
result of employment at a covered facility. Once the alternative filing review is complete, the CE
issues a determination letter to the claimant. No RD'or FD is required.

a. Written Notice. An individual seeking a«determination regarding the cause of an
employee’s illness must send a letter to the DEEOIC requesting an alternative
filing determination.

(1)  Altetnative filing requests may be submitted to the RCs or the DOs.

(2) Only individualslisted in Subtitle E of the EEOICPA as potential
survivors (i.es, spouses or children of an employee) may seek a
determination letter regarding an employee.

3) The survivor seeking a determination letter must provide evidence of a
familial relationship with the employee.

b. Acknowledgement Letter. The CE sends each requester a letter acknowledging
réceipt of their request to receive an alternative determination letter, upon
submission of their filing. The acknowledgement letter serves to explain the
alternative filing process and offers the requester the opportunity to pursue full
adjudication of the claim.

(1) The requester is notified that the alternative filing will result in the
issuance of a determination letter following development of the claim.
The CE explains what will be contained in the determination letter and
discusses the steps necessary to reach a determination on an alternative
filing.
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(2) If the requester has not already received a FD denying his or her claim, the
acknowledgement letter gives the requester the opportunity to opt out of
the alternative filing process and to pursue full adjudication of the claim
leading to a RD/FD. Upon receipt of a requester’s decision requesting a
RD/FD, the CE sends a follow-up letter informing the requester that full
development will be completed and outlines the evidence required to
adjudicate the claim. If full adjudication of the claim is requested, the
requester is to submit a completed form EE-2.

3) The “Alternative Filing Acknowledgement Letter” must contain guidance
to the requestor explaining that a decision by DEEOIC under.the
alternative filing rule does not serve as evidence that the named
employee’s illness was caused by his/her employment for the purposes of
any lawsuit or workers’ compensation program, including the EEOICPA.

Review of the Evidence. In accordance with the instructions contained in the
EEOICPA PM, the CE undertakes full development of the alternative filing. The
CE gathers any evidence necessary to arfive at adetermination on the claim,
including sending the case file to a CMC or,NO Health<Specialist for resolution of
a question of exposure, diagnosis,of causation.

Determination Letter. Upon completion of development on the alternative filing,
the CE sends a determination letter to the requester (Exhibit 20-2.)

(1) The CE prepares the written determination using clear language that the
reader can easily understand. In the narrative of the decision, the CE
provides sufficient. discussion of the case evidence to describe the
justification.of the decisional outcome. The letter does not take the format
of aRD, and no appeal rights or waiver is required.

(2) The determination letter must reach a conclusion about whether the
employee contracted an illness as a result of exposure while employed at a
covered facility.

(3) The letter must state that the requester is not afforded any appeal or review
rights as a result of the conclusion reached.

(4) The CE reiterates that the determination cannot be used as evidence in a
claim for benefits under EEOICPA.

(%) The CE explains that the requester may seek full adjudication on the
claim, including issuance of a RD and FD, at any time.

(6) A SCE or CES reviews the determination and prepares it for the DD’s
signature.

Receipt of Form EE-2. If the survivor files a Form EE-2, the CE renders a RD on
eligibility, which is then reviewed by the FAB for issuance of a FD.
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CHAPTER 21 — IMPAIRMENT RATINGS

l. Purpose and Scope. This chapter provides procedures for evaluating a claim for
permanent impairment. It explains the responsibilities of the CE in awarding a covered Part E
employee impairment attributable to a covered illness. The chapter provides guidance on how to
evaluate medical evidence relating to impairment and the evidence necessary to establish a
ratable permanent impairment. The chapter includes a discussion on calculating an impairment
award if the impairment award is subject to tort offset and/or SWC coordination.

2. Policy. DEEOIC staff is responsible for processing impairment claims‘and ensuring that
benefits are appropriately paid. In impairment decisions, DEEOIC staff explains the general
requirements for impairment and provides a clear explanation of the calculationsaised to
compute the impairment award. The assigned CE is responsible for brenzing mto OIS all case-
related correspondence or other documentation generated or received during the development of
an impairment rating.

3. Definition of Impairment. The American MedicaliAssociation’s, Guides to the
Evaluation of Permanent Impairment (AMA Guides), 5th Editien, defines impairment as “a loss,
loss of use or derangement of any body part, organ system.ororgan function.” Furthermore,
“Impairment percentages or ratings developed byimedical specialists are consensus-derived
estimates that reflect the severity of the medical condition and the degree to which the
impairment decreases an individual’s ability to perform common Activities of Daily Living
(ADL), excluding work.” (Emphasis in original) The AMA Guides organize ratable organ or
body function by chapter e.g., respiratory, cardiovaseular, nervous, endocrine etc.

4. General Requirements for Impairment Ratings.

a. Covered Employees:» The employee is a covered DOE contractor or subcontractor
employee, ot RECA Section 5 employee found to have contracted a covered
illnessithrough exposure to a toxic substance at a DOE facility or RECA section 5

facility.
b. Claiming Impairment. The employee has to claim impairment in writing.
C. MMI. Animpairment rating is to encompass each covered illness that has

reached MMI according to the rating physician. MMI means the condition is
unlikely to improve substantially with or without medical treatment. A CE may
consider conditions that are progressive in nature and worsen over time, such as
CBD, to have reached MMI when the condition is not likely to improve.

(1) Terminal Employees. An exception to the MMI requirement exists for
terminal employees undergoing treatment for an illness that has not
reached MMI. In these situations, the terminal employee could die before
the end of treatment and eligibility for an impairment award would be
extinguished. Therefore, if the CE finds probative medical evidence that
the employee is terminal, the CE includes the covered illness in the
impairment rating even if the covered illness has not reached MMI.
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(2) MMI Has Not Been Reached. If the rating physician or the treating
physician states that a condition is not at MMI, and the employee is not
terminal, the CE cannot make an impairment determination.

(a) If the CE does not make an impairment determination due to the
employee not being at MMI, the CE sends a letter informing the
employee that an impairment determination is not possible because
the employee’s condition has not reached MMI, and that the
impairment claim is closed administratively. The letter includes a
statement instructing the employee to contact the DO once he.or
she receives medical evidence that describes.the condition is at
MMI (Exhibit 21-1.)

(b) Once the CE receives notice from the employee and medical
evidence indicating that the employee is at MMI, the CE resumes
development.

3) Multiple Covered Illnesses. In aicase of multiple covered illnesses, where
one condition is at MMI and another is'not, the CE proceeds with a
determination regarding impairment for the condition at MMI. If different
covered illnesses affect the same organ orbody function, and one
condition is not at MMI, the €E cannot proceed with an impairment rating
until all conditions.in that organ or body function have reached MMI.

Impairment Rating./An impairment evaluation performed by a qualified
physician is the basis for the CE’s determination of impairment benefit
entitlement. Therefore, the physician’s impairment rating report is to include
narrative text that cléarly communicates the physician’s opinion, and that
provides a convincingly descriptive rationale in support of the stated impairment
rating:

(1) Evaluation.“An impairment evaluation of the employee must be based
upon the 5th Edition of the AMA Guides.

(2) Rating Physician Qualification. A physician who performs an impairment
evaluation must satisfy certain criteria. In order for a CE to accept an
impairment rating, the rating physician must hold a valid medical license
and board certification in his/her field of expertise (e.g., Pulmonary,
Neurology, Occupational Medicine, etc.). In addition, the physician must
meet at least one of the following criteria: certified by the American Board
of Independent Medical Examiners (ABIME) or the International
Academy of Independent Medical Evaluators (IAIME); possess
knowledge and experience in using the AMA Guides; or possess the
requisite professional background and work experience to conduct such
ratings.

(a) A CE may determine the qualifications of the physician upon
receipt of a letter or a resume demonstrating that the physician has
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3)

4

(b)

a medical license and meets the requisite program requirements.
There is no need to submit copies of his/her medical license or
other certification.

If a physician does not possess ABIME or IAIME certification, the
physician must submit a statement certifying and explaining

his/her familiarity and years of experience in using the AMA
Guides.

Rating Percentage. The impairment rating is a percentage that represents
the extent of a whole person impairment of the employee, baséd on the
organ or body function affected by a covered illness orillnésses. A
qualifying impairment rating must account for all-Part E‘accepted covered
illnesses claimed by the employee and mustdnclude all pre-existing
conditions present in the claimed organ of body function at the time of the
impairment evaluation.

Whole Person Impairment. Thephysician must specify the percentage
points of whole person impairment resulting from all covered illnesses.
This includes accepted conseéquential conditions.

(a)

(b)

(c)

(d)

In some instances, there are diseases or lifestyle choices (e.g.,
smoking), insaddition to the covered illness, that affect organ or
body function. The DEEQIC does not apportion damage within
the same organ or body function, thus the impairment rating should
assess the functionality of the whole organ or body function
regardless of other non-occupational factors that might cause
impaitment.

If an employee’s covered illness affects more than one organ or
body function, the physician must specify the percentage points of
impairment for each organ or body function affected by the
employee’s covered illness. The physician references a combined
value chart in the AMA Guides to calculate the aggregation of
multiple organ or body function impairments into whole person
impairment.

If the employee contracted more than one covered illness that
affects the same organ or body function, the physician does not
need to provide separate ratings for each covered illness since
DEEOIC does not apportion damage within the same organ or
body function.

An impairment that is the result of any accepted covered illness
that cannot be assigned a numerical impairment percentage using
the 5th Edition of the AMA Guides will not be included in the
employee’s impairment rating, and the physician performing the
impairment evaluation must explain why a numerical impairment
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percentage cannot be assigned.

Triggering Impairment. There first must be impairment to an organ or body
function that is clearly due to a covered illness before the CE can give any
consideration for additional impairment to that organ or body function resulting
from any unaccepted illness or condition. For example, if the employee has.an
accepted Part E claim for COPD only, and the rating physician opined that the
employee’s respiratory system has 0% impairment due to COPD, but9% due to
asthma (which has not been accepted), the CE is to deny the employee’s
impairment claim for COPD.

5. How a Claimant Files an Impairment Claim. After the FAB issues a PartE FD to an

employee with a positive causation determination, the CE sends Form:EE-11A/EN-11Acto solicit
impairment claims from employees who are potentially eligible for'impairment benefits. See
Section 16 of this chapter for developing a claim for increased impairment two years after the
initial impairment FD.

a.
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Impairment Letter and Response Form (Form EE=11A/EN-11A). Form EE-11A
contains information explaining impairment bénefits and that the employee may
be eligible for an award based on pérmanent impairment.

Words of Claim. If the employee submits written words of claim for impairment,
the CE must follow up with,the employee to obtain a signed Form EN-11A or
Form EN-10. The impairment forms:must be signed by the employee, the AR, or
the employee’s POAL

(1) Request for Impairment Claim. Form EE-11A provides information that
the employee must advise the DEEOIC in writing as to whether or not
he/she wishes to claim impairment for a covered illness or illnesses. Form
EN-1TA is a response form on which the employee claims impairment.

(2) Physician Choice. Form EE-11A includes instruction that the employee
may choose to have his/her own qualified physician, or a CMC perform an
impairment evaluation. CMCs are DEEOIC contracted physicians
qualified to perform impairment evaluations. The employee indicates this
choice on Form EN-11A. If the employee requests his/her own physician
to perform the impairment rating, the employee must provide the
physician’s name, address, and phone number. Form EN-11A contains a
space for this information.

3) Timeframe. The CE allots 60 days for the employee to respond to Form
EE-11A/EN-11A, with a follow up request sent to the employee at the first
30-day interval. The CE uses Form EE-11A/EN-11A for the follow up
request, but the form must be marked “Second Request.” The CE does not
develop the impairment issue until he or she receives a completed Form
EN-11A.

(a) If the employee does not respond to Form EE-11A/EN-11A within
215 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 21 —Impairment Ratings

60 days, the CE sends a final Form EE-11A/EN-11A marked as a
“Final Request” to the employee. After the CE sends the final
request Form EE-11A/EN-11A, the CE updates the ECS) to
indicate the employee is not claiming impairment. If at any time,
the employee informs the CE that he/she does not want to pursue a
claim for impairment, the CE sends a letter to the employee
advising that the DEEOIC will not undertake further deyélopment
of the claim for impairment. The CE also notifies the@mployee of’
his/her right to claim impairment in the future.

(b) If the employee responds by Form EN-11A _¢laimingdmpairment,
the CE updates ECS appropriately. The impairment claim date is
the postmark date of the form, if availableyor the date thedDO,
FAB, CMR, or RC receives the form;, whichever is the@arliest
determinable date.

(c) If the employee does not indicate on the EN-14A form who he or
she would like to perform the impairment evaluation, the CE calls
the employee for this information. The €E advises the employee
to document his orher'echoice in a written statement submitted to
the DEEOIC CMR address.

6. Impairment Ratings by the Employee’s Choice Physician. If the employee elects to have

the physician of his/her choice perform the impairmentrating, the CE must obtain evidence
necessary to document that the physician is.qualified as explained in Section 4.

a.
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Letter to Seleeted Physician. The CE sends a letter (Exhibit 21-2) to the
physician selected byrthe employee. In the letter, the CE notifies the physician of
the employee’s eligibility, and the covered illness or illnesses with respective
ICD-9/10.code(s). TheCE also explains in the letter that for the DEEOIC to pay
forian impairment evaluation, the physician must perform the evaluation within
one year of the report’s receipt by the DEEOIC. The letter includes reference to
the requirement that the impairment evaluation is to be performed in accordance
with the Sth Edition of the AMA Guides, and that the rating physician must cite
the appropriate page numbers and tables applied from the AMA Guides. The
letter explains that the physician must submit supporting documentation (e.g.,
medical reports, evaluation reports, assessment reports and diagnostic testing
résults) with the impairment report. The letter includes instructions for the
physician to contact the DO if they need medical evidence from the case file.
Lastly, the CE provides URL links to the medical bill pay agent enrollment forms,
which is to include: an OWCP-1500, Health Insurance Claim Form, OWCP-1168,
the EEOICP Provider Enrollment Form, and a SF Form 3381. The OWCP-1168
contains a written explanation of how a physician enrolls with the medical bill
pay agent.

If a physician has previously enrolled with the DEEOIC, there is no need to enroll
again. If the employee opts to select his/her physician to perform the impairment
rating but does not know of one, the CE may direct the employee to the
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appropriate RC or the DEEOIC bill pay agent website for a list of physicians who
are enrolled in the program.

Scheduling an Appointment with the Selected Physician. Upon receipt of the
employee’s written choice of physician, the CE sends a letter explaining that the
employee is to schedule the impairment appointment within 30 days and the
appointment is to occur within three months. The CE advises that the employee
may request that the DO provide the rating physician with medical evidence in the
case file to perform the impairment evaluation. The CE also explains that.any
appointment scheduled to occur later than three months may lead to denial of the
impairment claim, unless there is a valid reason for the delay (for example, the
earliest appointment available for a specialist was over three months).

If after 30 days, the CE finds no evidence of an impairment evaluation or that the
employee scheduled an appointment, the CE makes a phone call to determine the
status of the appointment (whether it has beenimade or is in the process of being
made, etc.). The CE advises the employeewerbally of the need to schedule the
appointment within the next 30 days and'to provide written evidence of such to
the CE. The CE also explains that if the appointment isinot scheduled or the
claimant has scheduled it to occurdateér than the three months period without a
valid reason, a RD to deny the impairment claimmay be issued. The CE records
this discussion in the phone calls section of ECS." After this phone call, the CE
sends a written summary of.the call to the employee.

If at the end of this total 60-day period no evidence exists to show progress in
obtaining the necessary.impairment evidence and the employee has not provided a
valid reason fot the delay (e.g., he/she was sick), the CE may issue a RD to deny
the impairment claim:

7. Impairment Ratings by a CMC¢ If the employee chooses the CMC option, the CE

reviews the medieal evidence 1n thecase file to determine if the evidence is sufficient for a CMC
to perform the impairment evaluation.

a.

Version 7.0

Required Medical Evidence. Since the CMC will not conduct a physical
examination, the employee’s ADL or equivalent information is required. The
CMC or the employee’s physician can collect ADL information from a variety of
sources, including the use of ADL worksheet (Exhibit 21-3), patient interview, or
other techniques. The ADL or equivalent information should be completed within
the last 12 months before the impairment evaluation. The CE also checks OIS to
provide the most current medical record to the CMC. If the employee is under
nursing care, the CE provides all nursing notes from the past 30 days to the CMC
for review. In addition to the ADL or its equivalent, some conditions require
specific medical evidence before a CMC can complete the impairment evaluation
(Exhibit 21-4.) If Exhibit 21-4 does not identify the condition to be rated, the CE
is to consult with a CMC to determine what medical information is required as
outlined in the AMA Guides.
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After receipt of the notice that the employee has chosen the CMC option, the CE
sends a letter to the employee attaching a sample blank ADL or an ADL for breast
cancer or skin cancer. The CE also includes the information regarding the
required medical evidence for the covered illness(es). If the CE determines that
additional evidence and/or diagnostic test(s) is required to conduct an impairment
evaluation, the CE explains the requirement in this letter. The letter includes
instruction for the employee to return the required evidence within 30 days. If
after 30 days, the claimant does not submit the required evidence, the/CE makes a
phone call to determine the status of the evidence. The CE advises the employee
verbally of the need to obtain this evidence. The CE explains that if the employeé
does not return the required evidence within 30 days, a RD to deny the
impairment claim may be issued. The CE records this discussion.in the phone
calls section of ECS. After this phone call, the CE sendssa.second letter to the
employee and includes a written summary of the phone call, blank'ADL and
information regarding the required medical evidence needed to conduct an
impairment evaluation.

If at the end of this total 60-day period no evidence exists to show progress in
obtaining the necessary impairment evidence and the employee has not provided a
valid reason for the delay, the CE.mayissue @ RD toddeny the impairment claim.

Insufficient Evidence. If the CE detefmines that the submitted medical evidence
is insufficient, the CE sends.a follow-up development letter to the employee
explaining the deficiency and the additional evidence and/or diagnostic test(s)
required to conductan impairment evaluation.

Unavailability/of Records., If the employee is unable to provide the necessary
medical records, the®CMC must decide if an impairment evaluation is possible in
accordance with AMA Guides given the available evidence. The CE may
proceed with a CMC referral to determine if the available records are sufficient to
perform arating. If the CMC is able to perform a rating based on the available
medical evidence but states that additional testing could potentially increase the
rating,the CE notifies the employee that additional testing may result in a higher
rating and that the DEEOIC will pay for the additional testing. The CE sends the
employee a letter and gives the employee the option of obtaining the necessary
testing paid by DEEOIC or notifying the CE in writing that a decision may
proceed based on the available medical evidence. If the employee does not
réspond, the CE proceeds with the impairment evaluation based on the available
medical evidence.

Outdated Evidence. If the CE has provided the employee the opportunity to
obtain current medical evidence but the claimant has not responded adequately,
the CE may use medical evidence in the file that is older than 12 months to obtain
an impairment rating from a CMC. In some instances, the CMC may not be able
to render an opinion with older or missing medical records.
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8. Impairment Ratings for Certain Conditions.

b.

Version 7.0

Emotional or Behavioral Impairment.

(D

)

3)

Upon receipt of an impairment rating that includes a psychiatric
component(s) related to an emotional, mood, or behavioral disturbanee,
the CE must determine whether the psychiatric component(s) originates
from a covered illness involving a dysfunction of the central and/or
peripheral nervous system. In accordance with Chapter 13s0f the AMA’s
Guides, 5th Ed., a central or peripheral nervous system.dmpairment may be
assigned due to a documented dysfunction of the brain, cranial nerves,
spinal cord, nerve roots, and/or peripheral nerves and museles. Psyehiatric
manifestations and impairment produced by a neurelogical dysfunction are
ratable; however, a physician must provide & well-rationalized‘opinion that
links the psychiatric features to a documefited neurological condition
accepted as resulting from an occupational toxic substance exposure.

In those instances where the CEseceivesan impairment rating that
includes impairment assigned due to an emotional, mood, or behavioral
disturbance, the evidence mustiestablish thatthe psychiatric features
manifest from a covered illness of the centtal or peripheral nervous
system. In the absence of such evidence, the CE will need to initiate
development with.the rating physician (CMC or claimant’s chosen
physician). The CE will needito.réquest that the rating physician explain
whether the psychiatric component of the proposed impairment originated
from an accepted covered illness involving a dysfunction of the central
and/orperipheral nervous system. If not, the physician must exclude any
impairment assigned due to the named psychiatric features.

If the CE receives a response from the CMC that does not address clearly
whether the identified psychiatric features of a proposed impairment relate
to/dysfunction of the central or peripheral nervous system, the CE will
refer the matter to the National Office Policy Branch for review and
corrective action by the assigned Contracting Officer Representative. Ifa
claimant’s chosen physician does not respond to development or provides
a response that the CE does not weigh as well-rationalized, the CE is to
seek out a new impairment rating by referring the matter to a CMC.

Breast Cancer.

(1)

Upon receipt of a claim for impairment for the breast in either a male or
female, the CE submits a request to the physician undertaking the
evaluation, explaining all the criteria that are to be considered and
referenced in the impairment report (Exhibit 21-5). For the purposes of
considering impairment due to breast cancer in a female, childbearing age
will not be a determining factor when issuing an impairment rating, as the
AMA Guides do not define “child- bearing age.”
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)

3)

When the physician returns a completed impairment evaluation, the CE is
to review it to ensure that the physician has comprehensively addressed
each of the factors necessary for an acceptable rating. The impairment
evaluation is to contain written information to show that the physician has
considered:

(a) The presence or absence of the breast(s);

(b) The loss of function of the upper extremity (or extremitiesiif there
is absence of both breasts due to cancer), including range of’
motion, neurological abnormalities and pain,dymphedéma, etc.;

(c) Skin disfigurement (may include notes older than a year afid/or
photos) and

(d) Other physical impairments resulting from the breast cancer. The
total percentage of permanent impairment,of the whole person
must be supported by medical rationale and references to the
appropriate sections and tables{with page numbers) of the AMA
Guides.

If the CE determines that thephysician has not provided a complete rating
for a claimed impairment of the breast, the CE sends a follow-up letter to
the physician. The CE explains.in'the letter the noted deficiency in the
assessment and explains that a complete response ensures that the
employee receivesthe maximum allowable rating provided by the AMA
Guides:

Pleural Plaques/Beryllium Sensitivity.

(L)

The CE may_.accept an impairment claim for pleural plaques/beryllium
sensitivity if the rating physician provides medical rationale and
references to the appropriate sections and tables (with page numbers) of
the AMA Guides to justify the impairment rating.

Secondary “specified” cancers approved under SEC class

(1)

When a CE accepts that a secondary cancer is a “specified” cancer
under the SEC provision (e.g.., metastatic bone or renal cancer) the
CE may not accept the primary cancer as a compensable illness
unless it is approved through a Probability of Causation finding of
50% or greater, or the cancer is the result of toxic substance
exposure (biological or chemical). When weighing an impairment
rating involving an accepted secondary “specified” cancer under
the SEC provision, without a finding that the primary cancer is also
a compensable Part E illness, the CE must ensure that the qualified
physician only rates the effect of the secondary cancer using the
5th edition of the AMA Guides. Under this circumstance, the CE

220 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 21 —Impairment Ratings

should initiate development if a rating physician refers to the
assignment of a percentage of whole-person impairment for an
unaccepted primary cancer from a Table or other guidance from
the Guides that is specific to the unaccepted primary cancer.

e. Respiratory Disorders. A 6-Minute Walk Test (6MWT) is an acceptable
mechanism to measure the VO2max for the purposes of rating a disorder
of the respiratory system (Chapter 5 of AMA Guides).

9. Evaluation of Impairment Rating. The role of the CE is to evaluate a submitted
impairment report to decide whether the physician’s opinion of whole-person impairment is
consistent with the weight of medical evidence and can support a recommendation to award
lump-sum compensation. This weighing of the medical evidence must-eccur for ratings'from
both the employee’s choice physician or that of a CMC. Assigning the weight of medical
evidence to an impairment rating requires the CE to obtain the nécessary documentation to
ensure that the general requirements for an impairment ratingjas diseussed in this chapter, are
satisfied. The CE may then proceed to evaluate the weight of other factors that would allow the
CE to conclude that the physician has offered a well-rationalized opinion. When conducting a
comparative analysis of the physician’s impairment ratingtoother objective evidence available
in the case file, the CE may assign weight to an opinion that aligns with available evidence on
the employee’s functional capacities or other information present in the case file. Furthermore,
the CE assigns greater weight to a whole-person impairment that the CE can interpret as
reasonably conforming to explicit guidanee.communicated in the AMA Guides. In the absence
of explicit guidance or instruction regarding the application of the AMA Guides to justify a
particular rating, the CE is to deferto the judgment of the rating physician.

a. A qualified rating physician may use professional discretion when deciding how
to apply the’AMA Guides in the absence of explicit guidance regarding how to
apply clinical or diagnostic data in calculating a whole-person impairment;
howeverya physician may not deviate from instructions or methods that the AMA
Guides state are explicitly necessary for assigning a particular impairment rating.
The CE may compare diagnostic test measures referenced by a rating physician to
ensurethat the test measures accurately align to a specific impairment range or
percentile of impairment, as reported in an applicable table or instruction from the
AMA Guides. Documented inconsistencies or potential errors in the application
of the AMA Guides lessen the weight of an impairment opinion and require the
CE o initiate development.

b. The AMA Guides specify the parameters for assessing ADL functionality so a
physician can gauge the assignment of a percentage of impairment (Table 1-2
pg.4). A rating physician referring to ADL functionality must relate any
discussion of the severity of ADL dysfunction to the activities cited specifically in
the AMA Guides. Moreover, the severity of any reported ADL dysfunction must
align with other objective information in the case file that describes the
employee’s functional capacity. Where the CE identifies an obvious
contradiction between the ADL deficits communicated in an impairment report
versus other available objective evidence, further development is appropriate. A
rating physician’s discussion of functional limitations or an employee’s capacity
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to complete ADLs must also align reasonably to the assigned scale or grade that
the AMA Guides explicitly requires for the impairment. However, when the
AMA Guides do not communicate a clear requirement or communicate that the
physician has discretion to assign a percentage of impairment within a particular
range, the CE is to defer to the judgment of the physician.

For situations where a documented contradiction exists between the manner in
which the physician communicates their understanding of ADL functionality and
other available objective evidence contained in the case file, the CE has to assign
less weight to the physician’s opinion. The CE is to initiate development that
seeks clarification from the physician. For example, the AMA Guides explains
that for some ratings, an individual must be fully dependent on others for self-
care. If a physician refers to this standard in justifying.asparticular percenitage of
impairment, and upon review of the case file there is documented evidence that
the claimant has independent ADL functionality,this is a reason for the CE to
assign less weight to the physician’s opinion and to undertake development.

c. Upon identification of a deficiency in the application of the AMA Guides by a
CMC or an employee’s physician, the CE is to initiate development. The purpose
of development is to communicateto the rating physician any question(s)
regarding the application of the/AMA Guides or to provide the physician with an
opportunity to consider new evidence: Upon receipt of any response, the CE must
weigh whether any clarification overcomes the concerns with the initial
impairment rating. For'any CMC opinien deemed insufficient after further
development, the CE refers the matter to the Policy Branch for a review by the
CMC Contract Manager.

If the employee’s chosen physician does not respond to further development
requests or submits a response to which the CE cannot assign the weight of
medical'evidence because of an explicit defect in the application of the AMA
Guides, the CE is tomake a referral for a CMC file review. Upon receipt of the
second opinion, the CE is to conduct a comparative analysis of the competing
whole-person impairment ratings by the employee’s chosen physician and the
CMC." The opinion to which the CE assigns the greatest weight will be used to
caleulate the whole-person impairment benefits awarded. In the event the CE
assigns equal weight to the opinions of the employee’s physician and CMC, the
CErefers the issue to a Referee Specialist for review per established procedure.

10. Pre-RD Challenges. Upon request, the CE may provide the employee with a copy of the
impairment rating report. The employee may submit written challenges to the impairment rating
report and/or additional medical evidence of impairment. However, any additional impairment
evaluations must meet the criteria discussed above in Section 9 before the CE can consider it
when making impairment determinations. The DEEOIC will only pay for one impairment
evaluation unless the DEEOIC directs the employee to undergo additional evaluations. The
employee is responsible for the payment of any subsequent evaluations not directed by the
DEEOIC. If the additional evaluation differs from the existing rating, the CE must review and
weigh (see guidance provided in Chapter 16 — Developing and Weighing Medical Evidence) the
two reports to determine which report has more probative value. If the reports appear to be of
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equal value and the impairment ratings are within 10% of each other, the CE accepts the higher
rating impairment.

a. Determining Probative Value. If the impairment reports appear to be of equal
value and the ratings are not within 10% of each other, the CE must obtain an
evaluation from a SECOP physician.

11.  Impairment Award. To calculate the impairment award, the CE multiplies the percentage
points of the impairment rating of the employee’s covered illness or illnesses by.$2,500.00. For
example, if a physician assigns an impairment rating of 40% or 40 points, the .CE multiplies 40
by $2,500.00, to equal a $100,000.00 impairment award.

a. Maximum Aggregate Compensation. The amount of menetary compensation
provided under Part E (impairment and wage-loss compensation), excluding
medical benefits, cannot exceed $250,000.00. The CE considers any previous
compensation awarded under Part E for impairment and/or wage-loss to
determine if a subsequent award needs to bé reduced to ensure that it does not
exceed the $250,000.00 maximum aggregate compensation. In determining the
aggregate compensation, the CE does not takefnto consideration the reduction of
compensation based on SWC coordination or tort offset. For example, if the
employee was previously awarded benefits for impairment in the amount of
$100,000.00 but his compensation was reduced because of tort offset to
$60,000.00, the amount of.eompensation used to determine the maximum
aggregate compensatioft is $100,000400.n0t $60.000.00.

12.  Impairment and Tort Offset/SWCCoordination. If there are impairment benefits due to
multiple covered illnesses, and at least one of those illnesses is subject to a tort offset or
coordination of SWC award, the CExmust determine the impairment award by following the
steps in this section. Since DEEOIC does not apportion impairment within the same organ or
body function, if thererare several coveted illnesses affecting the same organ or body function
and one illness from the same organ‘or body function is subject to coordination or offset, the
entire rating for that affected organ or body function is subject to coordination or offset.

a. Determine that coordination and/or offset is required.

(1) SWC Coordination. In an impairment case with multiple covered
illnesses, the CE confirms that at least one covered illness from the
impairment award is the same illness that serves as the basis for SWC
payment.

(2) Tort Offset. In an impairment case based upon multiple covered illnesses,
the CE confirms that at least one covered illness from the impairment
award is associated with the same exposure to a toxic substance that a tort
settlement references as causing illness.

b. Identify the combined impairment rating and calculate the dollar amount. For
example, John Doe has a 20% impairment due to his asbestosis and 7%
impairment due to his skin cancer. The combined impairment rating according to
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the Combined Values Chart is 26%, and the potential impairment award is
$65,000.00 (26% X $2,500.00 = $65,000.00).

Determine the percentage of the combined impairment rating that each separate
impairment represents (apportionment) using these steps:

(1) Determine the sum of the individual impairment rating. In the John Doe
example case, the individual ratings are 20% due to his asbestosis (lung)
and 7% due to his skin cancer, so the sum of his individuakimpairment
ratings is 27% (20% + 7% = 27%)

(2) Calculate the relative percentage of impairment for each organ or body
function.

For asbestosis - Divide 20% by 27% to determine that 74.07% of the sum
of the individual rating is attributable to asbestosis.

For skin cancer — Divide 7% by.27% to détermine that 25.93% of the sum
of the individual impairment rating is attributable to skin cancer.

Calculate the dollar amount attributable for each organ or body function. In the
John Doe example case, the calculation 1s as follows:

For asbestosis — Multiply 74.07% (the percentage attributable to asbestosis) by the
dollar amount of the‘combined impairment award of $65,000.00 to determine that
$48,145.50 is the dollar.amount attributable to asbestosis.

For skin cancet — Multiply.25.93% (the percentage of impairment rating
attributableto skin eancer) by. $65,000.00 to determine that $16,854.50 is the
dollar amount attributable.to skin cancer.

Subtract Offset/Coordination amount from the dollar amount attributable to the
organ or body function subject to offset and/or coordination.

Example 1: If the dollar amount attributable to John Doe’s lung impairment has to
be reduced by $10,000.00 due to coordination (the eligible amount paid from a
SWC claim), $10,000.00 is subtracted from $48,145.50 (the dollar amount
attributable to asbestosis), which leaves $38,145.50 payable due to asbestosis
after coordination of SWC benefits.

Example 2: If the dollar amount attributable to John Doe’s lung impairment has to
be reduced by $50,000.00 due to coordination, $50,000.00 must be subtracted
from $48,145.50 (the dollar amount attributable to asbestosis), which leaves
$1,854.50 as a surplus after coordination of SWC benefits. His surplus due to
asbestosis will not affect his entitlement to benefits for skin cancer.

Calculate the Payable Impairment Award. Add the dollar amounts for each organ
or body function (after coordination and/or offset) to determine the amount of the
impairment award.
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Example 1: Add $38,145.50 for asbestosis (after subtracting the coordination

amount of $10,000.00) to $16,854.50 for skin cancer for a total impairment award
of $55,000.00.

Example 2: If the coordination amount to asbestosis is $50,000.00, the amount of
the total impairment award is $16,854.50 from the skin portion of the combined
impairment award if skin cancer is not subject to offset or coordination.« The
surplus of $1,854.50 after coordination of SWC benefits for asbestosis is NOT
subtracted from the skin cancer award. The CE absorbs this surplus frommmedical
benefits for asbestosis and future compensation benefits for asbestosis.

13.  How to Calculate Increased Impairment Award with Tort Offset/SWC.Coordination. For
an increased impairment claim involving tort offset and/or SWC coordination, the calculation
must be based on the current impairment rating/award and not on the net increased impairment
award.

For example, John Doe had previously been awarded impairment for asbestosis and skin cancer
for 26%. The current combined impairment rating is 40%, which'is comprised of 33% due to
asbestosis and 10% due to skin cancer. Using the current impairment rating, follow the
calculation in Section 12c¢ to determine the relative percentage of impairment for each organ or
body function and Section 12d to determine theé dollar amount attributable for each organ or
body function. The dollar amount attributable to each organ or body function must be based on
the current impairment award of 40% or.$100,000.00 and not on the net increase of 14% (40% -
26% = 14%) or $35,000.00. As suchythe increaseddmpairment calculation is as follows:

For asbestosis — Multiply 76.74% (the percentage attributable to asbestosis based on the current
impairment rating) by the curfent impairment award of $100,000.00 to determine that $76,740.00
is the dollar amount attributable to.dsbestosis.

For skin cancer — Multiply 23.26% (the percentage of current impairment rating attributable to
skin cancer) by $100,000.00 to determine that $23,260.00 is the dollar amount attributable to
skin cancer.

Since the CE calculates, the increased impairment award based on the current impairment rating
and not on the netincrease, the total of all SWC coordination/tort offset for that organ or body
function.must be subtracted from the current dollar amount attributable to that organ or body
function that is available for SWC coordination/tort offset.

Example: In the previous impairment decision issued to John Doe, the CE concluded that a
surplus of $1,854.50 remained for asbestosis after coordination of SWC benefits for asbestosis in
the ameunt of $50,000.00. The total impairment award was $16,854.50 from the skin portion of
the combined impairment award. Since the previous impairment decision, the CE concluded that
John Doe received an additional SWC coordination for asbestosis in the amount of $10,000.00
for a total coordination amount of $60,000.00.

To calculate the dollar amount of the new impairment award, first subtract the total coordination
amount of $60,000.00 for asbestosis ($50,000.00 calculated at the time of the prior award + the
additional amount of $10,000.00 = $60,000.00) from the new dollar amount attributable to
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asbestosis ($76,740.00), which leaves $16,740.00. Add the new amount attributable to skin
cancer ($23,260.00) to this figure for asbestosis, and the result is $40,000.00 ($23,260.00 +
$16,740.00 = $40,000.00).

Finally, from this amount of $40,000.00, subtract the total amount of impairment benefits
previously paid ($16,854.50), and the resulting figure of $23,145.50 is the amount payable-as
increased impairment benefits ($40,000.00 - $16,854.50 paid on the prior award = $234145.50),
with no outstanding surplus.

In any unique or challenging circumstance involving how best to apply SWC ¢oordination er tort
offset to a payable impairment, the CE consults with the NO Policy Branch:

14.  Issuance of a RD. The RD for impairment must contain a CE’s«discussion of the relevant
impairment evidence submitted in deciding the claim. Moreover, the CE must explain the
sufficiency (or insufficiency) of the evidence justifying the decision outcome: For example, the
CE discusses the qualification of the physician to perform andmpairment rating. In addition, the
CE includes a description of the medical evidence that satisfy the necessary procedural
requirements for a valid impairment including MMI, use of AMA Guides, calculation of rating,
citation of AMA tables, etc. For any lump-sum award, the CE explains clearly the calculation of
the award, including subtractions due to prior lump=sum impairment payments. If coordination
and/or offset is required, the CE explains the steps and calculations performed to derive at the
award.

If a decision recommends denial of an‘impairment c¢laim‘based upon an insufficient evaluation,
or if the CE relies on one evaluation over another evaluation(s) in the file, the CE provides a
detailed discussion regarding the probative value of the evaluation(s). In the case of competing
medical opinions, the CE discusses the weight of medical evidence as to why one report is
insufficient, and/or why one report©ffers more probative value. In other words, the CE has to
explain how he or she selected ofnie physician’s opinion over another. This is necessary in the
event that the employeesubmits additional impairment evidence to FAB, as any additional
impairment evidence submitted hasto overcome the weight of medical evidence as assigned by
the CE.

15.  FAB Development. Once the CE issues RD on impairment and the CE forwards it to
FAB, the employee may submit new medical evidence and/or additional impairment evaluations
to challenge the impairment determination discussed in the RD.

a. Reviewing Ratings. The employee bears the burden of providing additional
impairment evidence that shows an error of procedural application or that
provides a probative medical argument to overcome the CE’s assignment of
weight of medical evidence as discussed in the RD. However, if the evidence is
not from a qualified physician who meets the requirements of paragraph 4d(2) of
this chapter, the FAB HR will not consider it probative.

b. FAB Review. The FAB HR reviewing the case is to take into consideration the
list of factors in section 9 when weighing impairment evaluations for probative
value. In addition to the impairment rating(s), the FAB reviews all the relevant
evidence of impairment in the case record and determines which evidence is most
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probative. If the employee’s file contains multiple impairment evaluations, the
FAB HR reviews each report to determine which provides the most probative
value given the totality of the evidence. Any analysis by a FAB HR relating to a
contested impairment rating must include a careful consideration of the weight of
medical evidence. The mere presentation of new medical evidence does not serve
as a singular basis to invalidate the weight of medical evidence as assigned.in.a
RD. The FAB may not remand impairment solely on the basis of receipt of new:
evidence.

c. Development. When evaluating objection or new evidence in résponse to a
recommendation relating to impairment, the FAB HR must undertake any
reasonable development to resolve disputes. This includes submitting medical
evidence received after the issuance of a RD to a CMC.to.determine the effect, if
any, it has on an assigned impairment rating.

d. FD. The FD must contain sufficient narrativeto describe whether the FAB HR
feels that the recommended findings comply with the procedural requirements of
the DEEOIC for a valid impairment awatd and that the findings derive reasonably
from the medical evidence of record. The EAB HR must independently validate
any calculations of impairment, including any applicable SWC coordination or
tort offsets.

16.  Additional Filings for Increased Impairment Benefits. An employee previously awarded
impairment benefits may file a claim for increased impaitment benefits for the same covered
illness included in the previous award. The/DEEOIC will accept the submission of the EN-10,
EN-11A or words of claim to initiate a.claim for increased impairment; however, the DEEOIC
must receive a completed EN<11TA to allow the claimant to communicate his or her choice as the
physician to perform the rating fordncreased impairment.

When a claim for inereased impairment is developed but the medical evidence establishes lower
whole person impairment than previously determined, the CE denies the claim for increased
impairment. The CE takes no action to reopen a prior impairment determination in these
circumstances because a claim filed for increased impairment after the two-year waiting period is
a new claim.

a. Timeframe. The employee may not submit a claim form for an increased
impairment rating earlier than two years from the date of the last FD on
impairment.

(1)  Waiver of the Two-Year Waiting Period. The CE has discretion to
ascertain the circumstance warranting the waiver of the two-year waiting
period. The CE may consider waivers under the following circumstances.

(1) The CE accepts a new covered illness since a previous FD
awarding impairment and the condition relates to an organ system
(in accordance with the AMA Guides, 5™ Edition) that was not
included in a prior rating. For example, an employee was already
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rated for a pulmonary condition, but now has an approval for a
newly diagnosed skin cancer.

(11) The claimant requests a waiver of the two-year rule and submits
medical evidence, documenting since the last impairment rating,
that the accepted condition(s) has caused a substantial detrimental
effect to the claimant’s living circumstances, one or more ADLs;
or medical status. The effect should represent a change unlikely to
improve. For example, an employee previously rated for lung
cancer, who was mobile and able to perform most ADLS, has.a
sudden degradation of their accepted condition to the point where
they are rendered bedbound. No other treatment modalities are
available. Under this circumstance, the.€CE.could grant awaiver of
the two-year waiting period for a new impairment, if requested.
Alternatively, an employee who has had an impairment rating
performed for multiple skin cancers reeeives approval for two new
skin cancers. There is no documented changeto the employee’s
lifestyle or ADLs. Under this ciretmstance, a waiver is
inappropriate because the new.conditions, relate to the organ
system previously ratedrand there is nd evidence of a substantial
detrimental effect to the claimant’s’living circumstance. The CE
may seek the input of-a DEEOIC nurse consultant or CMC to assist
in assessing-whether a substantive basis exists for granting a
waiver of the two-yeanrule.

New Consequential Illness. The CE waives the two-year time period
requirement if the consequential condition affects an organ or body
funetion that'was not previously evaluated for impairment. For example,
the primary accepted condition is lung cancer. The FAB issued a FD one
year ago to award a 50% impairment due to whole person impairment
rating to thefespiratory system. A consequential illness is accepted for
stomach ulcers because of medication required to treat the cancer. The CE
may immediately proceed with a new impairment assessment because the
consequential illness affects an organ or body function (digestive) that was
notincluded in the prior impairment assessment.

However, if the consequential illness involves an organ or body function
previously included in an impairment assessment, the two-year time
period requirement is not waived.

Terminal Employees. If medical evidence or other information clearly
establishes that the employee is terminal, the CE has the discretion to
waive the two-year period requirement.

0% Rating. If FAB issues a 0% impairment rating FD and subsequently it
or the DO obtains a new impairment rating greater than 0%, the two-year
wait period does not apply. The new evidence for increased impairment is
to be reviewed and either a DD with authority to do so or the Director
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should consider reopening the FD with the 0% impairment. However, if

the two-year wait period has elapsed between the 0% rating and a request
for increased impairment, a reopening is not required since a CE can treat
the request as a new claim.

The two-year wait period still applies if the employee is denied an
impairment award because there is no increase in the impairment rating.
For example, the FD denied the impairment claim because the rating of
15% did not increase from the previous FD. In this situation, the
employee must comply with the two-year wait period from the last FD that
denied the impairment claim because of no increase it rating.

b. Untimely Requests for Re-evaluation. If the two-year date.is within thre€ months
or less of the two-year mark from the date of the last award of impairment
benefits, or less than 2 years from the filing date 6f a withdrawn impairment
claim, the claimant may file a claim to seek anew impairment rating. This may
occur by filing a new EE-11A, or by submitting a written request to pursue a new
rating. Under this circumstance, the CEdnay initiate development, including
seeking information whether the claimant wants to obtain a new rating from his or
her own physician or a CMC. However, the CE may not issue an RD regarding
the impairment claim until the tWo-year mark from the prior impairment award, or
from the filing date of a previously withdrawn impairment claim. The CE may
communicate this informatien in any development that may occur under this
circumstance.

If an employee submits,an‘early request for new re-evaluation more than three
months prior to two years from a prior award of impairment, the CE
administratively closes the impairment claim. This two-year wait period applies
even if the employee submits a new impairment report with a rating that is higher
than the previous impairment award. The CE sends a letter to the employee
explaining the administrative closure and the two-year wait requirement. The
letter informs the employee to resubmit a new claim at or after the two-year mark.
Should‘the employee submit a request to resume development of a previously
withdrawn impairment claim more than three months prior to two years from the
prior date of impairment filing, the CE is to reinitiate development of the
impairment claim at whatever status existed on the date of withdrawal. This may
include returning the file to FAB for it to consider the finalization of an
outstanding recommendation regarding the prior impairment claim. A resumption
of a withdrawn claim under this scenario does not require DEEOIC to authorize a
new impairment rating by the claimant’s chosen physician or a CMC.

17.7 Issues Involving Survivor Election. Issues Involving Survivor Election. If a covered Part
E employee dies after submitting a Part E claim, but before that claimed payment is received,
and if the employee’s death was caused solely by a non-covered illness or illnesses, the survivor
may elect to receive the compensation that would have been payable to the employee (known as
election of benefits), including impairment (refer to Chapter 20 — Establishing Survivorship). It
is not necessary for the employee to have filed a claim specifically for impairment benefits to
have the election of benefits option available. As long as the employee filed a claim for Part E
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benefits, the CE presumes that claims for impairment and wage-loss were filed. The earlier
receipt by the employee of monetary benefits under Part E for wage-loss and/or impairment does
not negate the availability of this election for any subsequent amount of monetary benefits
claimed by the survivor up to the aggregate maximum amount of compensation payable under

Part E.

Version 7.0

Instances Where Impairment is Not Available to a Survivor. In some cases, an
impairment rating is not possible in accordance with the AMA Guides because the
necessary diagnostic or medical evidence is unavailable. If new information
cannot be collected following the death of the employee, the CE advises the
survivor of the deficiency in a letter. The CE should also advise the survivor that
he/she may be eligible to receive compensation for wage-loss. \If the CE is
uncertain as to whether there is sufficient medical evidenee. to perform an
impairment rating following the death of the employee, the CE can refer the case
to a CMC for consideration. The CE notifies the‘claimant of any deficiency that
prevents the CMC from opining on the employee’s impairment and allow for the
submission of supportive evidence. If an impairment rating eannot be performed
due to lack of sufficient medical evidenee, the CE denies the impairment claim.
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CHAPTER 22 — WAGE-LOSS DETERMINATIONS

1. Purpose and Scope. This chapter provides procedures for evaluating a wage-loss claim
under Part E and describes relevant terminology and definitions related to wage-loss. In
addition, the chapter provides guidance on how to evaluate wage and medical evidence to
determine if wage-loss compensation can be awarded. The chapter also explains how
compensable wage-loss is calculated.

a. OIS. Anyone undertaking development action with regard to a claim for wage-
loss is to ensure that documents generated or received during the evaluation
process are properly bronzed/scanned into the OIS. This guidance applies to any
of the procedures described throughout this chapter.

2. Policy. DEEOIC staff is responsible for processing wage-loss determinations and
ensuring that benefits are appropriately paid. Wage-loss decisions.issued by DEEOIC staff are
to explain each finding relevant to the applicable wage-loss decisionyalong with a clear
description of the calculations used to compute any possible wage-loss benefit.

3. Definitions.

a. Average Annual Wage (AAW)tefers to four times the average quarterly wages
for the twelve quarters that preceded-the quarter during which the covered Part E
employee first experienced-wage-loss due to a covered illness that was caused by
exposure to a toxic substance at a DOE facility or RECA section 5 facility,
excluding any quartér during' which the employee was unemployed (See
subparagraph f below)., The calculated AAW is the baseline wage against which
the CE measures a subsequent calendar year wage earned by a covered Part E

employee.

b. A calendar year is defined as the twelve-month period from January through
December.

c. The Consumer Price Index (CPI) is a measure of the average change over time in

the prices paid by urban consumers for a market basket of consumer goods and
services.  The CPI is the most widely used measure of inflation. The CPI is often
used to adjust benefit payments (for example, Social Security and Federal
Employees’ Compensation Act payments) and income eligibility levels for
government assistance, and to automatically provide cost-of-living wage
adjustments.

d. Normal Social Security Retirement Age is the age at which an employee receives
unreduced Social Security retirement benefits. This age varies by date of birth
and is set by §216(1) of the Social Security Act, 42 U.S.C. §416(1).

In general, persons born during or before 1937 are eligible for unreduced Social
Security retirement benefits at age 65. The eligibility age increases in two-month
increments for persons born between 1937 and 1960 until it reaches 67, which is
the age at which persons born during or after 1960 become eligible for unreduced
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Social Security retirement benefits (Exhibit 22-1).

A quarter is defined as the three-month period of January through March, April
through June, July through September, or October through December.

A quarter during which the employee was unemployed (for purposes of
determining AAW) is a quarter during which $700 (in constant 2005 dollars) or
less in wages were earned by the employee unless the quarter is one where the
employee was retired. If the CE determines that the adjusted value is $700 or
less, then the employee is considered to have been unemployed‘during that
quarter and it will not be included in the calculation of the AAW.

A quarter during which the employee was employed (ferpurposes,of detérmining
AAW) is a quarter in which the adjusted value of thé employee’s wages for the
quarter exceeds $700 in constant 2005-dollar values. For example, $700.01 in
adjusted value is considered to be a quarter of employment. A quarter in which
the employee was employed will be included in the AAW calculation.

A year of wage-loss is defined as a calendar yéar in which the employee’s wages
were less than the employee’s AAW, as a result of the covered illness that is due
to the employee’s exposure to a'toxic substance at a covered facility. Prior to
making this finding, the CE adjusts the yearly wages for inflation to determine
their values during the calendar year in which the employee first experienced
wage-loss due to a coyered illness.

4. General Requirements for Wage-Ioss. There are some general requirements that a CE

has to establish before a case€an be aceepted for wage-loss:

a.

Version 7.0

Covered Part.E Employee. The employee is, or was, an employee of a covered
DOE contractor or subcontractor; and

Covered Illness. The employee developed a covered illness as a result of
exposute to a toxic substance at a covered DOE facility or RECA section 5
facility;.and

Trigger Month. A particular year and month (trigger month) that the employee
first experienced wage-loss as a result of the covered illness prior to his or her
normal Social Security retirement age; and

Causal Relationship. Wage-loss in the trigger month was causally related to the
employee’s covered illness; and

Wage-Loss: Wage-loss occurred due to the covered illness. Wage-loss
determinations are based upon the calendar years of wage-loss occurring up to
and including either the calendar year the employee reaches normal Social
Security retirement age or the last calendar year of wage-loss prior to the
submission of the wage-loss claim, whichever occurs first.
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5. When Wage-Loss Is Not Covered: Wage-loss benefit is to be denied in the following

circumstances:

a.

Employee is not a covered Part E employee: If the employee worked for an AWE
or for a beryllium vendor (unless the employee was employed during a period in
which the facility was designated as a DOE facility for remediation and the
employee was employed by a remediation contractor) he/she is not considered a
covered Part E employee and is not entitled to wage-loss benefits.

Wage-loss is not due to a covered illness: For example, if the employee wasnot
earning wages because of a Reduction-In-Force at his job before the trigger
month, wage-loss cannot be awarded because the wage-loss was due to a
Reduction-In-Force and not due to a covered illness.

Employee experiences wage-loss (as a result of aicovered illness) after his or her
normal Social Security retirement age.

Employee’s death occurs less than ten yéars before his orher normal Social
Security retirement age and does not experience any wage-loss prior to his or her
death (for survivor claims).

Employee did not earn wages beforethe trigger month. For example, if the
employee did not work and.-was not earning wages before the trigger month,
wage-loss is to be deniéd because the.employee did not earn wages prior to the
trigger month to beable to establish a reduction in wages.

6. How to File Initial Wage-Loss Claims. After a Part E FD is issued to a claimant with a

positive causation determination, the CE sends Form EE-11B/EN-11B to solicit wage-loss
claims from claimants who are potentially eligible for wage-loss benefits.

a.

Version 7.0

Wage-Loss Letter and Response Form (Form EE-11B/EN-11B): Form EE-11B
lists the criteria to establish wage-loss. The form includes an explanation
regarding earnings records for the twelve quarters prior to the first quarter of
wage-loss and contains a solicitation for earning records. Form EE-11B includes
a statement that earnings records will be requested from the SSA. However, since
SSA no longer requires the claimant’s signature on Form SSA-581 to submit
earnings records, the CE is no longer required to include Form SSA-581 (See
paragraph 10a) with Form EE-11B. Form EE-11B also includes a request for
additional employment evidence that supports the wage-loss, along with medical
evidence supporting a causal relationship between the covered illness and the
wage-loss. The form contains an instruction for the claimant to submit Form EN-
11B (Wage-Loss Benefits Response Form) if he/she is claiming wage-loss, and to
provide the date (trigger month and year) the employee first experienced wage-
loss.

Timeframe: The CE is to allot 60 days for the claimant to respond to Form EE-
11B/EN-11B, with a follow up request sent to the claimant at the first 30-day
interval. The CE uses Form EE-11B/EN-11B for the follow up request, but marks
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the form “Second Request.” The CE does not develop for wage-loss until a
completed Form EN-11B is received.

(1) If the claimant does not respond to Form EE-11B/EN-11B within 60 days,
the CE sends a final Form EE-11B/EN-11B marked as a “Final Request”
to the claimant. After the CE sends the final request Form EE-11B/EN-
11B, the CE updates the ECS to indicate that the claimant is not€laiming
wage-loss.

If at any time the claimant informs the CE that he/she does not want to
pursue a claim for wage-loss, the CE sends a letter to'the claimant
advising that the DEEOIC will not undertake further development of the
claim for wage-loss at this time. The CE also netifies the claimant of the
right to claim wage-loss in the future.

c. If the claimant submits Form EN-11B claiming wage-=loss, the CE updates ECS to
reflect the wage-loss claim. The wage-loss‘claim date is:.the postmark date of the
form, if available, or the date the DO, FAB, CMR, or RC receives the form,
whichever is the earliest determinable date.

7. How to File Subsequent Wage-Loss Claims. An employee who has been previously
awarded compensation for wage-loss may file'a Form EN-10 for subsequent calendar years of
wage-loss. The employee may file a Form:EN-10 on a yearly basis, or for an aggregate of
calendar years in which wage-loss is alleged. With.the filing of an EN-10, the claimant is to
submit sufficient employment andmedical evidence to establish that the claimant is entitled to
additional wage-loss benefits.

8. Development of Wage-Loss Claims., Upon receipt of a signed Form EN-11B or Form
EN-10 claiming wage-loss or subsequent wage- loss, respectively, the CE determines if there is
sufficient medical and earnings evidence to support a claim for wage-loss. If not, the CE sends a
letter requesting the required evidence from the claimant. If there is no response within 30 days,
the CE contacts the claimant by telephone to assist the claimant with obtaining the required
evidence. The CE advises the claimant verbally of the need to obtain this evidence. The CE
explains that if the required evidence is not submitted within 30 days, a RD to deny the wage-
loss claim may beissued.» It is important that the CE record this discussion carefully in the
phone calls section of ECS. After this phone call, the CE sends a written summary of the call to
the claimant.

If at'the end of this total 60-day period, no evidence exists to show progress in obtaining the
necessary wage-loss evidence and the claimant has not provided a valid reason for the delay (e.g.
he/she was sick), the CE is to issue a RD to deny the wage-loss claim.

0. Medical Evidence to Establish Wage-Loss. The claimant is required to submit medical
evidence of sufficient probative value to establish that the period of wage-loss claimed is
causally related to the employee’s covered illness.

There are instances when the medical evidence shows multiple conditions contributing to the
wage-loss. As long as the evidence establishes that a covered illness contributed to the
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employee’s wage-loss, then the medical evidence is sufficient to prove causal relationship.

An acceptance of Social Security Disability benefits alone is not sufficient evidence to establish
a causal relationship, unless accompanied by supporting medical evidence.

If a secondary cancer is the accepted covered illness but the primary is not accepted (e.g.,
secondary bone cancer is accepted but the primary prostate cancer is not accepted), thedmedical
evidence needs to support that the wage-loss is causally related to the secondary cancer, because
the causation requirement has not been met for the primary cancer.

The CE develops the case for a causal relationship between the claimed yeats of wage-loss and
the employee’s covered illness by requesting medical evidence from the claimant‘and/or medical
provider. Medical evidence can include the following:

a. Narrative Report from a Physician. A physician’s narrative report is to contain an
explanation about the causal relationship between the covered illness and the
period(s) of wage-loss and reference medical evidence that is‘eontemporaneous to
the claimed period(s) of wage-loss. A narrative r€port that is speculative in nature
or is not well-rationalized is not considered.todbe of sufficient probative value.

b. Return to Work Slips Signed by a Physician. The‘work slip is to indicate that the
return to work was from a covered illness.

c. Physician’s Office Noteés. Physicianmotes are to indicate that the employee had
stopped working, reduced his work hours or missed work due to the covered
illness.

d. CMC Opinion. The/CE is toruse discretion when determining if a CMC referral is

warranted.  For example, a referral to a CMC is not warranted when there is
insufficient wage evidence to prove wage-loss. Additionally, the CE does not
refer a case file to a €MC if the claimant and/or treating physician have not been
contacted first for the requisite medical information.

The CEvis to request the opinion of a CMC on causal relationship between the
covered illness and wage-loss if the evidence is inconclusive. The CMC may also
provide an opinion regarding the period of illness-related wage-loss. In most
instances, wage-loss questions are best handled by a CMC who specializes in
occupational medicine. In the CMC referral, the CE specifies the period of wage-
loss in question and identifies the accepted covered illness. The CE instructs the
CMC to provide a detailed rationale for his or her opinion. The CE submits both
medical and employment evidence for CMC evaluation.

Example of a wage-loss question to CMC: Please review the case records to
determine if the employee’s wage-loss for the period from June 1975 to August
1999 is causally related to the accepted illness of asbestosis. If the available
medical evidence is insufficient to make a wage-loss determination for a certain
period, indicate the dates. Provide your rationale to support your conclusion.
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10.  Wage Evidence to Establish Wage-Loss. Wages are defined as all monetary payments
that the employee earns from employment or services that are taxed as income by the Internal
Revenue Service. Salaries, overtime compensation, sick leave, vacation leave, tips, buyouts, and
bonuses received for employment services are considered wages. However, capital gains, IRA
distributions, pensions, annuities, unemployment compensation, SWC benefits, medical
retirement benefits, and Social Security benefits are not considered wages.

The CE obtains evidence of the employee’s wages for the calendar year(s) during theé claimed
period(s) of wage-loss and for the twelve quarters immediately preceding the first,quarter of
claimed wage-loss. These twelve quarters of wages immediately preceding the first quarter.of
claimed wage-loss are used to determine the AAW. (See paragraph 12)

The CE generally relies upon the earnings information that has been reported to the SSA but can
also rely upon additional wage information submitted by the claimant.

a. SSA earnings records are received from the claimant if available or the CE
digitally faxes a completed Form SSA-58140 SSA to obtain this information. The
form is located on the shared drive in the Forms folder under Policies and
Procedures). The process to obtain earnings récords using Form SSA-581 is as
follows:

(1) The CE is to complete the topportion of the Number Holder’s Information
section on the SSA-581. This includes the following information: name;
SSN; date of birth of employee;.date of death of employee (if applicable);
and other name(s) used. The CE completes the form with the years
deemed necessary to verify employment and/or establish wage-loss on the
“Periods Requested” line. In the box entitled, “Requesting Organization’s
Infotmation,” the CE types his or her name and identifies the DO under,
“Signature of Organization Official.” The CE dates the form and lists his
or.her direct phofie number, along with the DO fax number. The CE is to
capitalize alLéntries on the SSA-581.

(2) The completed SSA-581 must be digitally faxed to SSA using fax number
877-278-7067. A cover letter is not required, nor is it necessary to fax the
second page of the SSA-581 that contains the Privacy Act Statement. The
CE is responsible for bronzing into OIS the completed SSA-581 and fax
receipt.

3) If the faxed SSA-581 is deficient, the SSA contacts the CE directly to
explain the deficiency, or the SSA emails the DEEOIC designated POC
with a list of rejected SSA-581s for each DO. This email will include the
name of the employee, the employee’s SSN, SSA reference number, and
the reason(s) for the rejected SSA-581.

(4) The POC forwards the email of a rejected SSA-581 to the assigned CE.
After making the necessary corrections, the CE digitally faxes the
corrected SSA-581 with a cover sheet (Exhibit 22-2) to FAX number
(410) 594-2054. The cover sheet must include the SSA reference number.
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The CE is responsible for bronzing into OIS any document received or
created in response to a rejected SSA-581.

Upon receipt and processing of a SSA-581, the SSA releases a statement
of earnings, known as an SSA-L460. The SSA will mail the SSA-L460 to
the DEEOIC CMR, located in London, Kentucky, where it is scanned-and
indexed into OIS.

If the CE does not receive a completed SSA-L460 within thirty (30) days
of the faxed SSA-581, the CE calls the SSA to determiné the status of the
request. If the SSA indicates that the SSA-581 has not been réceived, the
CE must refax the SSA-581 in accordance with Step 4., After the SSA-581
is refaxed, the CE must follow-up with the SSA«within 30 days.
Otherwise, the CE obtains the status and monitors for SSA tesponse.

Inquiries to the SSA are made by calling one of six phone numbers
(Modules) depending upon the lastfour digits of the relevant SSN (see
Exhibit 13-1). When calling thesSSA, the following information should be
available to expedite the inquiry:

(a) SSA-issued job code (8015). The four-digit job code appears in
the “Requesting organization” section of the SSA-581 form.

(b) Name of your organization.
(c) A.copy of the SSA-581 or earnings statement in question.

(d) The full SSN of the number holder (employee), or the control
number from the earnings statement.

Upon receiptof a completed SSA-L460, the CE documents receipt of the
SSA response in ECS. Should the SSA fail to submit an SSA-L460 after
following up within the established procedures, the CE is to proceed with
claim adjudication based upon the evidence contained in the case record or
request other forms of wage information as noted below:

Tax'Returns and W2 Forms provide proof of the employee’s wages in instances
where the employer did not report accurate and/or complete earnings to SSA,
when the employee worked for an employer where there was no reporting of
income to SSA, or where SSA earnings records indicates that the employee
earned more than the maximum amount of taxable earnings (see paragraph 12c).
If a W2 Form is submitted, the claimant is to submit an affidavit attesting that he
or she has submitted all W2 Forms for that calendar year;

Pay Stubs that provide proof of the employee’s wages;

Union records that provide proof of the employee’s wages;
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e. Pension records that provide proof of the employee’s wages; and

f. DAR for Pay and Salary Records that provide an employee’s pay, salary, any
workers’ compensation claim or other documents affecting wage. Examples of
records from the DOE database include, but are not limited to, Official Personnel
Files of Contractor Employees, Contractor Job Classification, Employee Awaids
Files, Notification of Personnel Actions, Classification Appraisals, Wage Survey
Files, and Unemployment Compensation Records.

11.  Wage-Loss Calculator. The Wage-Loss Calculator in ECS is used to calculate wage-loss
benefits. The CE enters the employee’s wages for all claimed years of wage-loss and the twelve
quarters immediately prior to the first quarter of experienced wage-loss into the Wage-Loss
Calculator. The Wage-Loss Calculator calculates the AAW, determines:the wage-loss
percentage and calculates the wage-loss award.

12. Calculation of AAW. The AAW is the baseline wageagainst which the Wage-Loss
Calculator measures each claimed year of wage-loss to determine the wage-loss percentage. To
determine the AAW, the Wage-Loss Calculator adds theé wagesfrom the quarters (up to twelve
quarters) immediately prior to, but not including the quarter where thecemployee first
experiences wage-loss due to a covered illness. Thesum of the total wages is divided by the
number of quarters included in the sum to get the average quarterly wage. The Wage-Loss
Calculator then multiplies the average quarterly wage by four to determine the AAW.

The Wage-Loss Calculator will identify any quarterin.-which the employee earned $700 or less
in constant 2005 dollars. The Wage-Loss Calculator determines the dollar value of any wages
for any given year to reflect their value (buying power/worth) to 2005 dollar by using the CPI
Inflation Calculator on the Bureau of Labor Statistics’ website:
https://www.bls.gov/data/iiflationalculator.htm

Example: If the CE entess that the employee earned $100 in a quarter of employment in 1963,
the Wage-Loss Calculator, using the CPI Inflation Calculator, determines that $100 in 1963 has
the same adjusted.value as $638.24 in 2005 dollars. Since the adjusted value of $638.24 is less
than $700 in'constant2005 dollars, the Wage-Loss Calculator identifies this quarter for further
review by the CE. The CE must identify the quarter as either unemployed or retired depending
on the employee status for that quarter.

a. Unemployed: If the CE considers the employee to have been unemployed for a
particular quarter that quarter is excluded in the calculation of the AAW.

Example: If an employee is unemployed for three quarters during the AAW
period; the Wage-Loss Calculator adds the wages from the nine quarters of
employment (excluding the wages from the three quarters of unemployment) and
divides by nine rather than twelve to get the average quarterly wages. The Wage-
Loss Calculator then multiplies the average quarterly wages by four to obtain the
AAW.

It should be noted that a wage-loss claim is denied if the employee did not earn
any wages before the trigger month. To establish a claim for wage-loss, the

Version 7.0 238 Table of Contents



https://www.bls.gov/data/inflation_calculator.htm

Federal (EEOICPA) Procedure Manual Chapter 22 —Wage-Loss Determinations

Version 7.0

employee first had to earn wages before the trigger month.

Retired. If an employee is retired prior to his or her normal Social Security
retirement age due to his covered condition, he/she is not considered unemployed
under Part E. Even though the retired employee has no wages reported to SSA or
the wages are less than $700 in constant 2005 dollars, this time period is not
excluded from the calculation of the AAW.

Example: If the CE determines that the employee was retired (prior to his.or her
normal Social Security retirement age), during the entire twelve quarters
immediately preceding the quarter during which he or she first experienced wage-
loss due to a covered illness, the AAW is $0.

If the employee earned wages during any of the twelve quarters and then retired
before the of the twelve quarters, those earned wages are included in the AAW
calculation.

Example: If the Wage-Loss Calculator identified4wo quarters as quarters with
earnings less than $700 in constant 2005 dollars and the,CE identified these two
quarters were due to retirement, the'Wage-Loss Caleulator adds the wages for the
twelve quarters including the two quarters of retirement and divides the sum by
twelve to get the average quarterly wages. The CE then multiplies the average
quarterly wages by four to,ebtain the AAW.

Maximum Amountof Taxable Earnings. If the employee’s earnings meet SSA’s
maximum amount of taxable earnings for that year, those earnings that exceed the
maximum limit are not reflected in the SSA statement. The CE is to find the
maximum amount of taxable earnings under the SSA for a specific year at the
SSA websites http://www.ssa.gov/OACT/COLA/cbb.html.

(1) Multiple Employers. For any year in which the employee is employed by
multiple employers, according to SSA, each of the employers withholds
Social Security taxes on the wages without regard to what the other
employers may have withheld. Therefore, the employee can potentially
meet the maximum amount of taxable earnings under SSA from each
employer for the same year in question.

To determine if any additional wages have been unaccounted for in the
SSA earnings summary, the CE contacts the claimant by telephone and
requests evidence to support additional wages (see paragraph 10 for
different types of wage evidence). The CE memorializes the claimant’s
response in ECS. The CE follows up with a letter notifying the claimant
of the earnings information included in the SSA earnings summary for the
applicable year(s). In the letter, the CE requests that the claimant submit
evidence of wages that may have been unaccounted for as a result of
reaching the maximum amount of taxable earnings under the SSA. If the
claimant does not submit additional evidence within 30 days of the letter,
the CE is to proceed with claim adjudication based upon the evidence
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contained in the case record.

d. Additional Wages. If there is evidence of wages based on records other than
SSA, the CE adds any additional wages earned by the employee during those
same quarters as supported by the submitted evidence.

e. Annual SSA Earnings Report. In the late 1970’s, SSA began reporting yearly
earnings summary instead of quarterly earnings summary. In instane€s when only
a detailed SSA yearly earnings summary is available, the CE divides the yearly
earnings by four (representing four quarters in a year) to estimate the quarterly
earnings for each year.

13.  Determination of Wage-Loss Percentage. The Wage-Loss Caleulator comparesthe
AAW of an employee with his or her adjusted (for inflation) wages'in later calendaryears to
determine the wage-loss percentage. The Wage-Loss Calculatof begins with the calendar year
that includes the quarter in which the claimed wage-loss commenced.and concludes with the last
calendar year of claimed wage-loss, the calendar year in which the employee reached normal
Social Security retirement age or the calendar year in which the@mployee would have reached
his normal Social Security retirement age but for his covereddllness-related death.

a. Adjustment of Wages for Inflation. Wages are adjusted for inflation for each
calendar year that wage-loss is'claimed. The wages are adjusted for inflation to
reflect the value (buy power/worth) during the calendar year in which the
employee first experienced wage-loss,due to a covered illness. The Wage-Loss
Calculator performsithis calculation by using the CPI Inflation Calculator.
Example: The employee claims wage-loss first commencing in 1993 and ending
in 2002 when.the employee reaches normal Social Security retirement age. The
Wage-Loss/Calculator adjusts the yearly wages for inflation to reflect the value of
the wages for theicalendar, year in which the wage-loss first commenced (which in
this example is 1993). If the employee earned $38,000 in 1995, this wage is
adjusted for inflatienwsing the CPI Inflation Calculator to $36,030.18 to reflect
the valuedn 1993 dollars.

b. Comparison with the AAW. The Wage-Loss Calculator compares the AAW of
the employee with his or her adjusted wages in later calendar years to ascertain
the wage-loss percentage for each claimed year of wage-loss. For example,
$36,030.18 (Adjusted Wage) + $46,000 (AAW) = 78% (Wage-Loss Percentage).

14. Employee Wage-Loss Compensation. The Wage-Loss Calculator uses the wage-loss
percentage to determine the amount of the employee’s wage-loss compensation.

a. If the employee’s adjusted wages during a claimed calendar year is greater than
75% (X > 75%) of the AAW, then the employee is not considered to have wage-
loss for that calendar year and the employee is not awarded wage-loss benefits for
that calendar year.
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Example #1: AAW = $46,000.00
Adjusted wages =$36,030.18
Percentage of AAW =78%
b. $10,000 is awarded for each year in which the employee’s adjusted wages during
a claimed calendar year is greater than 50% but less than or equal to 75% (50% <
X <75%) of the AAW.
Example #1: AAW = $46,000.00
Adjusted wages = $34,662.00
Percentage of AAW =75%
Example #2: AAW = $46,000:00
Adjusted wages = $23,661.80
Percentage of AAW =51%
C. $15,000 is awarded for each year in which.the employee’s adjusted wages during

a claimed calendar year is equal to or less than 50% (X <50%) of the AAW.

Example #1:

Example #2:

AAW

Adjustediwages
Percentage of AAW

AAW

Adjusted wages
Percentage of AAW  =25%

= $46,000.00
=$23,076.00
= 50%

= $46,000.00
=$11,646.75

The following is an example of a Wage-Loss Calculation:

AVERAGE ANNUAIWAGE: $46,000.00

Year | Reported Earnings | Adjusted Earnings | Percentage Compensation
1993 | $44,000.00 $44,000.00 96% $0

1994 | $40,000.00 $39,001.30 85% $0

1995, | $38,000.00 $36,030.20 78% $0

1996 | $35,000.00 $32,233.90 70% $10,000.00
1997 | $38,500.00 $34,662.00 75% $10,000.00
1998 _{.$30,000.00 $26,595.10 58% $10,000.00
1999 | $26,000.00 $22,551.00 49% $15,000.00
2000 | $27,500.00 $23,076.00 50% $15,000.00
20011 $29,000.00 $23,661.80 51% $10,000.00
2002 | $14,500.00 $11,646.75 25% $15,000.00
Wage-Loss Payable Compensation $85,000.00
15. Survivor Wage-Loss Compensation. The CE first determines whether the survivor is

entitled to benefits under Part E of the EEOICPA. If the survivor is found to be entitled to
survivor benefits, he/she may also be entitled to additional compensation for wages lost by the
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employee as a result of the covered illness. The CE undertakes the same medical and
employment development and AAW calculation as if the employee had filed a claim. The
difference is that the monetary benefit provided to a survivor is limited to an additional $25,000
or $50,000 based on the number of years in which the employee’s adjusted wages during a
claimed calendar year is equal to or less than 50% (X < 50%) of his or her AAW.

a. Percentage of Loss: If the employee dies as a result of the covered illness prior to
his or her normal Social Security retirement age, the Wage-Loss Caleulator
performs the same inflation adjustment calculation as an employee,claim for each
calendar year of wage-loss claimed through and including the calendar year of
death to determine the percentage of loss.

For the years after the employee’s death, the Wage-Loss:Calculator assumes that
the employee had no wages and therefore the adjusted wages were less than or
equal to 50% of the AAW for each year after thedyear of the employee’s death up
to and including the calendar year of his or hernormal Social Security retirement
age.

In some instances, the employee may have lost wages due to a covered illness
prior to his or her death. In this situation, the CE ensures that the Wage-Loss
Calculator includes the period of wage-loss (prior to and including the calendar
year of the employee’s death) and adds any calendar years in which adjusted
wages were less than or equal to 50% of the employee’s AAW to the number of
calendar years after theyear of the employee’s death up to and including the
calendar year of his®©r her normal Social Security retirement age (based on the
assumption that the employee did not earn any wages after his or her death) in
order to determiine the survivor’s entitlement.

(1) $25,000.00 Award. For the survivor to be awarded an additional
$25,000.00, the employee must have 10 to 19 years in which the
employee’s.adjusted wage is equal to or less than 50% (X < 50%) of his or
het AAW.

(2) $50,000.00 Award. For the survivor to be awarded an additional
$50,000.00, the employee must have 20 or more years in which the
employee’s adjusted wage is equal to or less than 50% of his or her AAW.

b. Survivor Election. If a covered Part E employee dies after filing a Part E claim
but before the claimed payment is received, and if the employee’s death was
caused solely by a non-covered illness, the survivor(s) has the option to elect to
receive the payment that the covered Part E employee would have received, had
he/she not died prior to payment, rather than survivor benefits. It is not necessary
for the employee to have filed a claim specifically for wage-loss benefits for the
election option to be available to the survivor(s). As long as the employee filed a
claim for Part E benefits, claims for impairment and wage-loss benefits are
presumed by the CE. The earlier receipt by the employee of monetary benefits
under Part E for impairment or wage-loss does not negate the availability of this
election for any subsequent amount of monetary benefits claimed by the survivor.

Version 7.0 242 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 22 —Wage-Loss Determinations

16.  Maximum Aggregate Compensation. The amount of monetary compensation provided
under Part E (impairment and wage-loss compensation), excluding medical benefits, cannot
exceed $250,000.00. The CE considers any previous compensation awarded under Part E for
impairment and/or wage-loss to determine if a subsequent award needs to be reduced to ensure
that it does not exceed the $250,000.00 maximum aggregate compensation. In determining the
aggregate compensation, reduction of compensation based on SWC coordination or tort offset is
not taken into consideration. For example, if the employee was previously awarded benefits for
impairment in the amount of $100,000.00 but his compensation was reduced because of tort
offset to $60,000.00, the amount of compensation used to determine the maximum aggregate
compensation is $100,000.00.

17. RDs and FDs. The CE first determines if the employee contracted a covered illness due
to exposure to a toxic substance at a DOE facility or RECA section 5_faeility prior to making a
determination on wage-loss. The CE can develop for the wage-loss simultaneously with the
development of other aspects of the case, but this development should not delay the issuance of a
RD to award medical or impairment benefits. If a Part E claimant files a Form EE-11B or Form
EN-10 claiming wage-loss or subsequent wage-loss, the CE develops the wage-loss claim and
the CE issues a RD for potential wage-loss benefits. Ifthe claimant formally files a claim for
wage-loss and then subsequently submits a signed written request to withdraw the wage-loss
claim, a RD on wage-loss benefits is not required:

In a RD to accept wage-loss benefits, the CE is to include a narrative explanation of all the
relevant findings. The RD is to include an.explanation of the trigger month and how it was
determined, the causal relationship between the coveredillness and wage-loss and how it was
established, the AAW (including all figureswsed), the retirement age and the calendar year in
which the employee would reach that age‘and its significance in wage-loss calculation. Prior to
the issuance of a RD to award wage-loss benefits, the calculations performed by the Wage-Loss
Calculator must be bronzed in OIS#The CE.is to clearly explain all the figures used in the
Wage-Loss Calculator and how.the wage-loss award was calculated so that a claimant may
request a hearing if he/she disagrees with the figures.

In a RD denying wage-loss benefits, the CE is to explain which specific requirement(s) was not
established to justify the wage-loss denial.

For finalizing a wage-loss' RD, the FAB Representative independently evaluates the CE findings
and wage-loss calculations for accuracy. The FAB Representative ensures that a copy of the DO
caleulations is in OQIS. Printouts of the calculation performed by the FAB Representative are also
bronzed in OIS: If the FAB Representative cannot determine the basis for a wage-loss decision,
thecase file is remanded.
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CHAPTER 23 — CONSEQUENTIAL CONDITIONS

1. Purpose and Scope. This chapter discusses the CE’s role when developing claims for
consequential conditions. It also discusses the types of injuries, illnesses, impairments, or
diseases that may be considered as consequential conditions.

a. OIS. Anyone undertaking development action with regard to a claim fof
consequential conditions is to ensure that documents generated or reeceived during
the evaluation process for consequential conditions are properly bronzed/scanned
into the OIS. This guidance applies to any of the procedures described throughout
this chapter.

2. Defining a Consequential Condition. The effect of an accepted-oecupational illness
under Part B and/or covered illness under Part E in causing, contributing to or aggravating an
injury, illness, impairment, or disease is considered a consequential condition, ‘A CE is to accept
as compensable any claimed consequential condition(s) that.is documented properly by
substantive, well-rationalized medical evidence.

Consequential conditions can arise for any reason established'as beingamedically linked to a
previously accepted work-related illness. In sometinstances, a “chain of causation” can result in
a series of injuries, illnesses, impairments, or diseases, which are‘a direct consequence of an
accepted work-related illness. When medical evidence is present to establish such a scenario, the
resulting consequential condition(s) in the.eausal chain are'all compensable under the EEOICPA.
The acceptance of a consequential condition(s) results.in‘medical coverage for that condition(s)
under Part B and/or Part E as appropriate. Additionally, under Part E, any diagnosed illness,
injury, impairment, or disease shown by medical evidence to be a consequence of a covered Part
E condition may affect the caleulation of an impairment rating and/or wage-loss.

3. Claims for Consequential Conditions. The claimant must file a claim for all
consequential condition(s) in writing and may use any method of written notification, so long as
the claimant signs‘the submission:, However, while documents containing written words of claim
for a consequerntial condition(s) are acceptable, the CE is to obtain a completed and claimant
signed Form EE-1/2.associated with the consequential claim before issuing a decision. A signed
claim form isalso required for all metastatic cancers. Ideally, the claimant should concurrently
send a written statement identifying the specific nature of the consequential condition claimed,
along with a signed EE-1/2. A signed EE-1/2 is required, because it provides notice to the
claimant of his or her responsibilities in filing for benefits under the Act.

a. For each distinct medical condition claimed as a consequence of a previously
accepted condition, the CE undertakes a careful examination of the evidence
presented in support of the claim. Ifthe evidence demonstrates the existence of a
diagnosed consequential illness and the CE decides that the medical justification
is sufficient to link reasonably the condition to a previously accepted condition,
he or she proceeds with issuing a letter decision of acceptance (refer to 10a on
acceptances). In those claims situations where insufficient evidence exists, after
development, to establish a consequential claim, the CE issues a RD of denial.
There may be instances where a claimant files words of claim or an EE-1/2 for a
condition but it is not clear whether the claimant’s intent was to file the condition
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as resulting from toxic substance exposure or as a consequential condition. In
most cases, the condition will be processed as a primary diagnosed condition
resulting from toxic substance exposure. However, if the medical or factual
information provided with the words of claim or the EE-1/2 alludes to the fact that
the condition may be a consequence of a previously approved condition, the CE is
to contact the claimant to obtain clarification on whether he or she wants the
claim to be processed as a primary condition or as a consequential condition.
Once the CE obtains clarification, he or she documents the claimant’s intent in
ECS and begins appropriate development for that condition.

In those cases where only words of claim were filed, the CE#equestsithat the
claimant submit a completed and signed EE-1/2 clearly indicatingthat the
condition is consequential, prior to issuing any decisionss(Note:if a completed
and signed EE-1/2 was already submitted and the CE just needed to seek
clarification of the claimant’s intent, a new updated EE-1/2 is not needed).

(1) For any consequential condition(s)where the CE hasfequested a
completed and signed Form EE-1/2, the CFE allows a period of 30 days for
the claimant to submit the required documentation. After 30 days, the CE
administratively closes the«laim if the claimant has not submitted a
signed EE-1/2 claim form. The CE is to mail a notice to the claimant(s)
that no further action will oceur on the claim for that medical condition
until receipt of a completed and signed claim form.

b. In some situations, the CE may find evidence contained in a case record that
suggests that an unclaimed medical condition is consequential to an accepted
condition. If there is sufficient reason to discern that the evidence of record
communicates the existence of a likely consequential condition, the CE is to
contact the claimant to ascertain whether he or she wants to claim that condition
as consequential to a previously accepted illness. If the claimant states that he or
she'wants to file a ¢laim for that condition, the CE instructs the claimant to submit
a completed and signed EE-1/2 form. The mere fact that the CE identifies an
unclaimed condition in the medical evidence is not sufficient reason to seek a new
claim.” Evidence has to be present in the case record to lead the CE to a
reasonable conclusion that the condition is consequential to an approved primary
condition.

C. Where a claimant previously filed Form EE-1/2 for a condition due to toxic
substance exposure that was denied, but later claims that the denied condition is
consequential to an accepted condition, the claimant is to file a new Form EE-1/2
claiming the condition as a consequential illness. In this scenario, the CE treats it
as new claim filed under the EEOICPA. As this is a new claim filed under the
EEOICPA, a Director’s Order vacating the prior denial of the same condition
based on toxic substance exposure is unnecessary.

4. Claim Development. When assessing a claim for a consequential condition, medical
evidence is required to document clearly the relationship that creates the nexus between a
consequential condition and an accepted work-related illness. The medical documentation is to

Version 7.0 245 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 23 —Consequential Conditions

contain information identifying the diagnosis of the consequential condition. In addition, the
medical evidence is to include a physician’s opinion that presents a convincing and well-
rationalized conclusion linking the consequential condition to a previously accepted illness. The
opinion of the physician regarding a consequential condition is to be sufficiently probative and
compelling to allow the CE to assign the weight of medical evidence to the conclusion offered.
Physicians offering vague, equivocal, speculative positions on the relationship between a
consequential condition and a work-related illness require additional investigation by the CE.
Additional development is also required when a physician offers opinions that the CE considers
to be unsupported by any reasonable medical justification.

a. Exhibit 23-1 provides a sample listing of secondary medical«conditions that are
known to result from CBD (and treatment), silicosis, prednisone tréatment,and
other conditions. This list is not all-inclusive but serves-as.a guide for idéntifying
some commonly known consequential illnesses. While Exhibit 23-1.serves as a
guide and lists potential secondary illnesses, the CE is to exercise discretion when
developing for these conditions. The fact thatia condition appears as “secondary”
in this appendix in no way establishes that.the condition trulyresulted from the
claimant’s approved underlying condition. The €F is to ensure that the claimant
submits sufficient medical evidence to substantiate the relationship between the
underlying condition and the claimeéd consequential condition.

5. Metastasized Cancer(s). Metastasized cancer(s) is a type of cancer that originates from a
primary cancer site but spreads or invades-ether organ systems. Metastatic cancer has the same
name and the same type of cancer cell§ as the original,.ef primary, cancer (under microscope,
metastatic cancer cells generally look the same as cells of the original cancer). For example,
breast cancer that spreads to the lung andforms a tumor is metastatic breast cancer, not lung
cancer. In many situations, there will be evidence in the form of pathology or other diagnostic
evidence that identifies a eancer as<“metastatic” or “secondary” to a primary cancer type. A CE
may accept a claimed metastatic/cancer as a consequential condition if the diagnostic or other
medical evidence is sufficiently descriptive to identify it as being caused by another primary
cancer accepted as work-related. \Ifthe evidence is unclear or does not establish a relationship
between the cancers, the/CE undertakes additional development to include collecting the opinion
of a treating‘physician‘or an assessment of the record by a CMC.

a. The evidence relating to a metastatic cancer is to include the following:
(1) The diagnosis of each secondary cancer; and
(2) The date of diagnosis for each secondary cancer(s).
If the medical evidence is inconclusive and the CE is unable to determine if the
cancer is a metastasis, the CE seeks clarification from the treating physician

and/or a CMC.

b. Examples of Metastasized Cancers. It is widely accepted that certain carcinomas
and/or sarcomas metastasize from a primary site. For example:
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(1) Carcinomas of the lung, breast, kidney, thyroid, and prostate tend to
metastasize to the lungs, bone, and brain.

(2) Carcinomas of the gastrointestinal tract, reproductive system, and
abdomen tend to metastasize to the abdominal lymph nodes, liver, and
lungs. Later in their course, these carcinomas can metastasize to the-brain
and other organs.

3) Sarcomas often first metastasize to the lungs and brain.

(4) Primary malignant tumors of the brain seldom metastasize to0ther organs,
but they can spread to the spinal cord.

6. Conditions Resulting from Medical Treatment. Consequential conditions can‘arise from

treatment modalities imposed on an employee because of an aceepted work-related illness. This
can include any injury, illness, impairment or disease arisingfrom any form of medical
treatment, including effects from prescription medication.

Version 7.0

Consequential Conditions Resulting from Medical Treatment for Accepted
Conditions. As part of a patient’simedical treatmentor protocol, a patient may
undergo treatment and/or other drug therapy thatwill produce side effects that can
be considered as common consequential conditions.

Examples of such conditions are:

(D
)
3)

Radiation pneumonitis as a result of radiation treatment;
Skin rashes and radiation burns because of radiation treatment;

Osteoporosis (which causes weakening of the bones and injuries such as
spontaneous hip fractures) as a result of steroid treatment.

Developing evidence for conditions resulting from medical treatment. When the
CE receives a claim for a consequential condition caused by medical treatment of
the accepted condition (also known as iatrogenic), the CE investigates the
submitted documentation to ensure that the medical evidence supports the claim.

(1)

2)

Medical evidence is to identify the medical diagnosis of an illness or
injury that is due to the treatment of an accepted work-related illness.

A physician opinion or narrative is to be present that discusses the causal
relationship between the consequential condition and a treatment modality
made necessary because of the accepted condition. The physician’s
opinion should present a reasonable chronology of the onset of a
consequential condition following a treatment regimen. In addition, the
physician is to offer a well-rationalized position on the relationship that
exists between a newly diagnosed problem and the treatment of an
accepted illness. Vague, speculative, or unsubstantiated positions taken by
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a physician require additional development including a review of the
situation by a CMC, if necessary.

7. Independent Intervening Causes. Consequential conditions can arise from an injury
arising from an action or event that is reasonably linked to the accepted work-related illness. An
example would be an injury sustained by the claimant as a result of a slip and fall on his or-her
way to or from a medical appointment for the accepted work-related illness. Other examples
include injuries to the claimant resulting from accidents involving wheelchairs or scooters,
improper DME use, medical transport, etc. When assessing claims of this sort, the CE'1s,to
collect documentation that describes the circumstances of the injury, along with the medical
evidence that diagnoses a medical condition linked to the event.

a. The CE is to obtain a signed written statement from the-elaimant that deseribes
the circumstances of the event that resulted in an injury. For example;s “T tripped
down the stairs when exiting the doctor’s office and broke myarm.” The
claimant’s statement is to be sufficiently descriptive to explain the circumstances
of the event or accident, along with an explanation as to howsit is linked to the
accepted work-related illness.

b. A physician opinion or narrative is'to be present thatdiscusses the causal
relationship between the event or accident that is.somehow linked to the accepted
work-related illness and the onset of @ new diagnosed medical condition. The
physician is to explain the.sequence of events that led to the consequential
condition, along with his or her explanation as to how the event or accident is
related to the acceptéd work-telated illness. If the physician is unable to provide a
rational explanation, or:ithere are other contradictions in the evidence that lead the
CE to question the sufficiency of the claim, additional development should occur,
including ateview of the situation by a CMC. In situations where the claimant
sustains an inhjury‘on his or her way to a medical appointment, it may be necessary
to confirm the date, time, and location of the appointment to assist with
determining that the €laimant was in fact on his or her way to an appointment
tfelated to‘the accepted condition.

(1) " An independent intervening incident caused by, or attributed to, the
employee’s own conduct. Injuries, illnesses, impairments, or diseases
suffered as a result of the employee’s own actions will not be accepted as
consequential conditions. For example, if an employee is involved in an
automobile accident on his or her way to a doctor’s appointment for
treatment of an accepted condition, but it is determined through medical
evidence/police report that the claimant was under the influence of drugs
or alcohol at the time of the accident, then the results of the accident could
not be considered as a consequential illness or injury.

8. Pre-existing Conditions. Pre-existing conditions are conditions that pre-exist the
diagnosis date of an accepted work-related condition. If medical evidence supports that the pre-
existing condition became aggravated or worsened by the accepted condition, it is considered a
consequential condition. To accept a claimed pre-existing condition as a consequential illness, a
medical report is required that includes the diagnosis of the pre-existing condition and a well-

Version 7.0 248 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 23 —Consequential Conditions

rationalized explanation of how the condition was worsened or aggravated by the accepted
condition. The medical evidence has to support an increase in the symptoms or disability that
would not have otherwise occurred, or treatment that would not have been necessary, but for the
accepted condition. An example of a pre-existing condition affected by a covered condition
includes COPD that aggravates a pre-existing heart disease such as coronary artery disease. The
“Eligibility Begin” date is the filing date of the underlying accepted condition.

0. Psychological Conditions. Psychological conditions can arise as a consequence of the
accepted illness and/or treatment of that condition. They can also arise with no physiological
basis. Depression, anxiety, and/or chemical imbalance are a few examples of psychological
conditions that may have no physiological basis. In addition to a specific diagnosissthese
conditions may be described as “psychogenic pain disorder,” “conversion disordet,” or
“psychological syndrome.” However, described, the symptom or painds.quite teal to the
individual involved although there is no demonstrable physical disorder.

To accept a claimed psychological condition, the claimant must provide diagnostic evidence and
a well-rationalized medical opinion from a qualified physi€ian supporting a.causal connection
between the psychological condition and the covered condition./A qualified physician must be a
clinical psychologist or psychiatrist. In situations where ¢clarification on the causal relationship
between the psychological condition and an accepteéd condition cannot be obtained from a
qualified physician, the CE forwards the claimant’s case file to aCMC or refers the claimant to a
qualified SECOP physician for evaluation and opinion concerning causal relationship.

A CE may authorize social worker services for the treatment of a consequential psychological
condition when prescribed under the supervision of a qualified physician. However, the
physician is to specify the justification for such services, along with the submission of a narrative
report that describes the plan©f care with.regard to the extent and duration of social services.

10. Accepting or Denying thé Consequential Condition. The CE is responsible for taking the
appropriate steps in_developing any claimed consequential condition. This includes notifying the
claimant of any deficiencies in the evidence and allowing him or her the opportunity to respond
and submit additional evidence.

a. Acceptances. If the consequential condition is going to be accepted, the CE
accepts the consequential condition under Parts B and E, if the primary
underlying condition is also accepted under both Parts. Exhibit 23-2 provides a
sample decision letter for approvals of consequential conditions.

The CE should be aware that once he or she accepts a consequential condition by
letter decision, any pending claim for that same condition being affiliated with a
toxic substance exposure can be administratively closed. For example, when a
letter accepting glaucoma as a consequential condition occurs, there is no need to
then issue a recommended accept/deny for glaucoma based on toxic substance
exposure. The “Eligibility Begin” date for consequential conditions is the filing
date of the underlying accepted condition. An exception exists for any acceptance
of a consequential illness that requires coordination as outlined in Chapter 32.4.
In those instances, the CE must issue a RD to accept the consequential illness and
describe any applicable coordination applied.
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Denials. If the CE has determined that insufficient medical evidence exists to
accept a claim for consequential condition, and the CE provided the claimant the
opportunity to submit supportive evidence, he or she issues a RD specifically
denying the claim for a consequential illness. The CE does not issue a letter
decision denying a consequential condition. A RD issued to deny a consequential
condition must contain a clear explanation to the claimant of the deficiencies;in
the medical evidence, including any interpretation of medical opinion from a
physician, which is not considered sufficiently well-rationalized to support the
claim.

Issuing the Decision. A CE cannot issue a letter decision acéepting a
consequential condition or a RD denying a consequential condition without:a
preceding FD accepting a primary covered condition. Imsthose situations‘where a
case is in posture for the CE to accept a primary covered condition and a potential
consequential condition exists, the CE proceeds with the immediate release of a
RD for the primary condition. A CE does notidelay issuance of a RD accepting a
primary covered condition while development occurs for.a consequential
condition. However, if the case is in posture for.€oncurrent acceptance of both a
primary and a consequential illness, the CE.in¢ludes both in the RD.

11.  Impairment and Wage-Loss. Consequential conditions may cause additional impairment

or wage-loss under Part E, but do not result in'an additional lump-sum award under Part B.
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Impairment rating. Anfimpairment rating assesses the functionality of the whole
organ or system. The DEEOIC does not apportion impairment by disease (see
Chapter 21 — Impairment Ratings for further discussion of impairment ratings).
The effect of this methodology means that an impairment rating encompasses all
illnesses causing damage to an organ system, so long as one is an accepted work-
related illness. Eor conditions accepted as consequential, the CE determines if the
acceptance of'a new consequential illness requires action to initiate an impairment
rating under Part E. df'the CE is reviewing case evidence to make a decision on
an initial ¢laim for impairment, he or she includes all accepted primary or
consequential claims in the assessment of impairment.

(D The acceptance of a consequential illness that involves an organ system
previously included in an impairment rating will not trigger a new
impairment evaluation if it is less than two years from the date of the FD
awarding impairment benefits.

(2) For situations where a new consequential illness is accepted after an initial
impairment rating has occurred, the CE proceeds with a new impairment
rating if the consequential condition affects an organ system that was not
previously evaluated for impairment. For example, the primary accepted
condition is lung cancer. FAB issued a FD one year ago to award a 50%
impairment due to whole person impairment rating to the pulmonary
system.
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A consequential illness is accepted for stomach ulcers as a result of
medication required to treat the cancer. The CE may immediately proceed
with a new impairment assessment because the consequential illness
effects an organ system (digestive) that was not included in the prior
impairment assessment.

If the claimant’s treating physician or a CMC identifies a consequential
illness during an impairment evaluation that is not included in'the SOAF
as an accepted condition (regardless of whether or not it isdncluded in the
impairment), the CE contacts the claimant and asks if he or she wants to
file a claim for the condition (refer to paragraph 3). If the claimant
answers in the affirmative, the CE instructs him/her to submit a completed
and signed Form EE-1/2. The processing of thedmpairment claim should
not be delayed if the condition is for the same organ/body system.

b. Wage-Loss. With the acceptance of a new consequential illness the CE has to
determine if sufficient evidence is present t0 undertake development for wage-
loss. CEs calculate wage-loss using thefirst day«that the employee lost wages due
to the covered illness and/or consequential illness (see Chapter 22 — Wage-Loss
Determinations for further discussion'of wage-loss).

In certain instances, the consequential condition may be the initial cause of the
employee’s wage-loss. Forexample, a claimant is approved for CBD due to
beryllium exposure under Parts B and E.«<A year later, the claimant files a claim
for pulmonary hypertension as a result of CBD. The medical evidence supports
this finding, and.the assigned CE accepts the pulmonary hypertension as a
consequential.€ondition to.the approved condition of CBD. The CE obtains
evidence showing that the employee has had to stop work due to breathing and
cardiac difficulties. The claimant is now entitled to wage-loss benefits under Part
E for.any.lost wages due to pulmonary hypertension.

12. SWC Claims, Lawsuits and Fraud. For each consequential injury that is to be accepted,
the CE must'obtain anewly signed Form EN-16 SWC/Tort/Fraud affidavit from the claimant.
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CHAPTER 24 - RECOMMENDED DECISIONS

I. Purpose and Scope. The DO issues RDs for claims filed under the EEOICPA. ARD is a
written decision made by the CE regarding the eligibility of a claimant to receive compensation
benefits available under the EEOICPA. As a recommendation, it does not represent the final
program determination on claim compensability. It is a preliminary determination made bysthe
CE that is subject to challenge by any claimant party to the decision. The FAB independently
assesses each RD for finalization. This chapter describes the procedures for issuing@ RD.

2. Authority. 20 C.F.R. § 30.300 grants the DO authority to make determinations with
regard to compensability and issue RDs with respect to EEOICPA claims. Under this section,
the DO is to recommend the acceptance or denial of a claim for benefits under.the EEOICPA.
The DO forwards all RDs to the FAB for review.

3. When a RD is Required. A RD is required in situations Where a claimant seeks an
entitlement benefit provided for under either Part B or E of the EEOICPA. Entitlement benefits
include medical benefits under Part B and/or E; lump-sum‘compensation under Part B;
impairment or wage-loss awards under Part E; and lump-sum sutvivor compensation under Part
E. In certain situations, as explained later in this chapter, exeeptions to,this guidance apply to
decisions involving new cancer claims after a priof finding of PoC of 50% or greater,
consequential illnesses, or approval or denial for medical procedures, equipment or other
medically indicated necessities.

Claims made under Part B or E of the EEOICPA can.involve multifaceted elements, filed at
varying points in time, involving amultitude of medical conditions, or periodic claims for
monetary lump-sum benefits, i.e., recurring wage-loss and impairment. The question of when a
case element is in posture to be decided and a RD issued is dependent on several factors that the
CE must consider. First, the CE must identify the parties’ seeking benefits, i.e., employee vs.
survivor claims. This includes individuals who have filed claims or potential claimants who
have not filed but may be eligible. Secondly, the CE is to identify the actual claimed entitlement
benefit for whicha decision is required. In some instances, a claimant may be seeking multiple
benefits under Part B and/or E, especially if the claimant is claiming more than one illness.

Based on examination of the evidence of record, development occurs to overcome any defect in
the case evidence that does not satisfy the eligibility criteria for a claimed benefit. Once
development is completed, the CE then performs an examination of the case evidence to
determine if it is sufficient to accept or deny a claim for benefit entitlement.

a. When a Claim is Submitted. Documents containing words of claim are
acceptable to begin the adjudication process and set the effective date for the date
of filing; however, the CE is to obtain a Form EE-1/2, as applicable, before
issuing a RD. The CE notifies the claimant of the need to submit the required
form. A period of 30 days is allotted for the claimant to submit the required
documentation. If the appropriate form is not forthcoming, the CE
administratively closes the claim. The CE is to provide notice to the claimant(s)
that no further action will be taken on their claim until the proper claim form is
submitted.
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(1) The CE has the discretion to conclude that a new claim has been
adjudicated in a prior determination under the EEOICPA. For example, a
claim for “lung disease” is filed and denied lacking any diagnosed
condition. Subsequent filing is made for “lung problems.” While the
exact wording of the claimed condition is dissimilar, the nature of the
claim is the same and, in this situation, would not require new
adjudication, unless the claimant provides evidence of a more spécific
diagnosis.

Additionally, no RD is needed if a FD has previously addressed a newly
claimed condition. In such instances, the claimant ismotified.that the
condition has previously been decided and no further action will be taken
without a request from the claimant to reopen thesprior FD.

b. On the Initiative of the Director of the Division of the DEEOIC.. Upon the
issuance of a Director’s Order, the Director may instruct the DO to issue a new
RD to address new evidence.

c. At the Request of a Claimant. The claimant may request issuance of a RD either
after or in lieu of a letter decision.«This may occur in any of the letter decision
situations discussed later in this‘chapter.

4. Administrative Closures. Severalssituations exist that require administrative closure of a
claim without the issuance of a RD. For example, situations where an administrative closure is
necessary include (but are not limitéd to) the death of a claimant, failure to complete the OCAS-
1, withdrawal of claim prior to the issnance of a RD, and lack of response to a request for
information regarding SWC or Tort payments. When the circumstances of the case lead to an
administrative closure, a RD 1s notfequired for the affected claimant. Instead, when appropriate,
the CE issues a letter to the elaimant and/or his or her representative advising of the
administrative closurejand the steps required to reactivate the claim.

When multiple‘claimants have filed for benefits and an administrative closure is required for one
or more individual ¢laims, the CE proceeds with the adjudication of the remaining active claims.
The decision will desctibe the basis for any administrative closure, and the persons whose claims
are closed will notbe a party to the RD. If at a later date, the administrative closure ends and
development resumes, the CE determines what affect the resumption of development may have
omthe case, including a potential need to vacate a prior FD to permit a new benefit entitlement
decision involving all parties to the claim.

5. Who Receives a RD. Each individual who files a claim under a case, and has not had
their claim administratively closed, is required to be a party to a RD that decides a benefit
entitlement.

Given the variant benefit filings that may exist in a single case, the CE may divide benefit
entitlement claims to be addressed by separate RDs. This will occur when the CE is able to
decide one or more entitlement benefits based on the evidence of record, while concurrent
development occurs on outstanding claimed components. For example, the CE may issue
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separate decisions awarding medical benefits for a cancer under Part E, and a subsequent
decision for any impairment linked to that cancer.

Version 7.0

Multiple Claimant RDs. All claimants who have filed a claim under Parts B
and/or E, and have not had their claim administratively closed, are to be parties to
any RD deciding a benefit entitlement. This is necessary to ensure that any.
decision comprehensively addresses the entitlement for all claimants with an
interest in the claim. Each claimant is provided with the informationdecessary to
understand the outcome for all claims. Moreover, it grants all claimants equal
opportunity to present objections, should they disagree with any particularaspect
of the decision. A CE should not issue a RD determining any singledndividual
claimant’s eligibility to receive benefits in a multiple person claim; except in the
circumstance of a newly filing ineligible survivor.

Once a FD is issued, should a new individual subsequently file a claim seeking
benefits, the CE will undertake normal development to determine the claimant’s
eligibility to benefits. Should the new claimant be deemed ineligible, a
recommended denial of benefits that addresses hi§ or her individual claim may be
issued without reopening the previously deeidéd claimss, However, if the
circumstances of the case developtothe point where@a newly filing claimant may
be eligible for benefits, or a denial would affect the benefits available to other
parties to the claim, it will be necessary to reopen all claims and issue a new RD
addressing the eligibility ofall claimants under the case record.

Discretionary Authotity in the Decision Process. The CE employs appropriate
discretion to decide the:most effective course to bring timely resolution to all
entitlement claims. The CE should pay particular attention to benefit entitlement
determinations that will result in a positive outcome. In these situations, the CE is
not to delay the issuance of a RD, even if other benefit entitlements may exist that
require’development. Eor example, two survivors of an employee file for lump-
sum compensation.under Parts B and E. Development is undertaken and both are
found eligible to a Part B benefit of $150,000 because the employee had lung
cancertelated to covered employment. However, under Part E, only one of the
survivors has submitted evidence to establish that he or she was under the age of
18 at the time of the employee’s death. The other survivor indicates he or she is
having problems obtaining school transcripts to show full-time student status. In
this/situation, the CE issues a decision on the benefit entitlement of both claimants
under Part B but defers any decision on the Part E claim.

Non-Filing Survivors. The situation may arise where the CE identifies a
potentially eligible survivor through development, but whose whereabouts are
unknown or who does not wish to seek benefits. This includes situations where a
survivor specifically notifies the CE that he or she does not wish to pursue
benefits or states that he or she is clearly ineligible and will not file a claim.
Under these circumstances, it is not possible for the CE to include them as party
to a RD. The CE may proceed with the issuance of the RD to the remaining
claimants; however, the CE’s decision is to reference the fact there is a potentially
eligible survivor who has not filed a claim.
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In the situation where the non-filing survivor’s eligibility to benefits
cannot be ascertained, any payable lump-sum compensation will be
allocated with the presumption that the non-filing survivor is eligible. The
potential survivor’s share of compensation is held in abeyance until a
claim is filed, evidence is received establishing the survivor’s status as
ineligible, or notice of his or her death is received. Should the CE obtain
evidence establishing that the non-filing survivor is clearly ineligible or
deceased, any payable compensation being held in abeyance ¢an then be
allocated among the remaining survivor(s).

When non-filing survivors have been advised of the requirements for
establishing eligibility and have communicated to the CE that they will not
file as they consider themselves ineligible, the CE-attempts. to obtain a
signed, written statement confirming the survivors’ ineligible status.
Development involving a non-filing survivor should not extend past a
reasonable period, as to delay significantly the.issuance of a RD to other
claiming survivors. The CE shouldimake a reasonablé effort to obtain
either a claim form or written confirmation of the non-filing survivor’s
status. In most situations, the CE should allow 30 days to provide
requested documentation. df written confirmation cannot be obtained, the
CE must clearly document that the surviver intends not to file. Under this
circumstance, unless the CE has reason to doubt the accuracy of the
survivor’s ineligibility, the CE may proceed with the issuance of a RD
regarding the eligibility of the temaining claimants. The fact that there is
a non-filinggineligible, survivor 1s to be noted in the decision. However,
the non-filing survivor is not a party to the decision, is not to be named,
and instead addressed as a non-filing survivor. In such a situation, the CE
does not hold payable lump-sum compensation in abeyance.

Once a RD has been issued that involves a non-filing survivor, if the
survivor laterdecides to file a claim form, it will be necessary to issue a
new RD. Should development result in the claimant being found
ineligible, a RD is permitted to be issued solely to the new claimant
denying his or her claim. Under this circumstance, a reopening of any
prior claims is unnecessary because the denial has no effect on the
previously decided claims. Alternatively, if the claimant is found to be
eligible to a benefit, a reopening of all previously decided claims is
required to allow for the issuance of a new RD to all individuals who are
party to the claim.

Non-Responsive Claimants. In situations in which a claim is filed and the
claimant subsequently becomes unresponsive, reasonable steps should be taken to
obtain confirmation of the non-responsive claimant’s status. However,
development should not extend past a reasonable period. In most situations, the
CE should allow 30 days to provide the requested documentation. When there is
no response within the allotted time, the CE may proceed with adjudication of the
claim and issuance of a RD based on the evidence present in the case record.
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In the situation where the non-responsive claimant is a party to a multiple
survivor claim, and the non-responsive survivor’s eligibility cannot be
ascertained, any payable lump-sum compensation will be allocated with the
presumption that the non-responsive survivor is eligible; and his or her share of
compensation is held in abeyance until such time evidence is received
establishing the survivor’s eligibility. In such cases, the non-responsive claimant
is to be a party to the RD. Should the CE obtain evidence establishing that the
non-responsive survivor is clearly ineligible or deceased, any payable
compensation can then be allocated among the remaining survivor(s).

6. Writing a RD. When the CE has completed development to allow for a decision
involving an entitlement benefit, the CE issues a RD. The decision recommends-acceptanee or
denial of entitlement benefits in accordance with the legal criteria set.outunder the EEQICPA.
The CE is to defer on any outstanding claims.

The CE ensures that any decision issued is well written, uses@appropriate language to clearly
communicate information, and addresses all facets of the evidence that led to the conclusion,
including evidence the claimant submitted. The CE is_t0 providé a robust, descriptive
explanation of how the evidence satisfied or failed to satisfy the eligibility requirements of the
EEOICPA, including any interpretive analysis the'CErelied upon to justify the decision.
Moreover, the discussion should address the actions taken to assist with the development of the

casc.
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Use Simple Words and‘Short Sentences.«Avoid technical terms and bureaucratic
"jargon” and explain the first time any abbreviation that is used in the text.

Divide Lengthy Discussions into Short Paragraphs. The progression of the text is
to follow adogical and chronelogical pattern.

Confinetthe Discussionto Relevant Issues. These are the issues before the CE
that need to be resolved. It may be necessary to state an issue is being deferred
pending further development, but there is no need to discuss it in detail.
Extensive case history, which is inconsequential to the issue being decided, does
not need to be discussed.

Address All Matters Raised by the Claimant. This includes any issue or medical
condition relevant to the decision, whether raised in the initial report of the claim
ot during adjudication. Make certain to address all claimed conditions being
decided in the introduction, discussion, and conclusion. If the CE recommends
acceptance of a covered condition, and the claimant has also claimed other
conditions that are not covered, the non-covered conditions are to be denied. The
CE also recommends denial of claimed conditions in survivor claims that have
previously reached the maximum allowable benefit entitlement and no further
compensation is payable.

Mailing Addresses. For mailing purposes, the CE is to print a separate mailing
sheet for each claimant who is to receive a copy of the RD. The mailing sheet is
to include only the mailing address of the claimant, and when applicable, his/her
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AR. The CE is to image each mailing sheet in OIS, along with the final version
of the RD and accompanying documents (as a consolidated document) to record
the transmission of the RD to all claimants named as a party of the decision.

7. Content and Format. A RD is comprised of a written decision and a Notice of
Recommended Decision provided to a claimant explaining his or her right to challenge the
recommendation. With the Notice of Recommended Decision, the DEEOIC provides.a waiver
for claimant to complete if they agree with the decision entirely or in part. The CE i§ to attach to
the decision any Medical Health Science (HP, IH, TOX or CMC) input that provides justification
or support for a claim denial. The CE is responsible for preparing the RD anda@ll its component
parts. The format and content of a RD is as follows:

a. Written Decision. The written decision is comprised of-an.introductory statement,
a Statement of the Case, Explanation of Findings, and Conclusions of Law.
Exhibit 24-1 provides uniform formatting guidelines for decision writing.

Exhibit 24-2 provides a sample RD format.

(1) Introductory Statement. This is a statement written following the title
“Recommended Decision” that summatizes what benefit entitlement is
being recommended for aceéptance, denial, of deferral. Distinction is
made between benefits addressed under Part B vs. Part E.

(2) Statement of the Case. The Statement of the Case is a clear,
chronological, and concise narrative of the relevant factual evidence
leading up to'the decision. It describes the steps taken by the CE to
develop evidenee, the outcome of any development, and any other relevant
information derived from examination of the case records. The Statement
of the Case should not be overly technical covering every minute detail of
the case evidence, nor should it include interpretation of the evidence; as
this is'to be covetred in the “Explanation of Findings” outlined below.
Essentially; the Statement of the Case tells the relevant history of the case
leading up to the present decision and includes basic information such as
the relevant evidence submitted, development actions taken, and any other
relevant information that correlates to the discussion and analysis in the
Explanation of Findings. Basic information that may be covered in the
Statement of the Case, when relevant, includes:

(a) Name of the claimant or survivor, name of employee, and when
the claim was filed;

(b) Benefit(s) the claimant is seeking. In the case of a survivor claim,
the relationship of the claimant to the employee and documentation

submitted in support of the relationship, if any;

() Claimed employment and evidence submitted to establish covered
employment, if any;
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(d) Claimed medical condition and the pertinent medical evidence
submitted to establish a diagnosed illness;

(e) In a recommended acceptance, pertinent issues may include
specific medical documents received from the claimant or other
sources, which confirm the diagnosis of the claimed conditions.and
evidence establishing the claimed employment and exposure. Also
important for inclusion are the results of any searches€onducted or
documentation generated from the SEM, OHQ, records from the
DOE FWP, and DAR records. The evidence and development
actions discussed in the Statement of the Case should correlate
with the discussion and analysis, which follows:in the Explanation
of Findings.

In a recommended denial, the CEdiscusses what evidence he or
she sought, how the CE advised the claimant of the deficiencies,
any assistance provided to overcome a defect,and the claimant’s
response.

Explanation of Findings. Thissection of the RD explains the CE’s
analysis of the case evidence used to arrive at the various factual findings
necessary to substantiate a conclusion on benefit entitlement. It is critical
that the CE writing.the decision include a compelling, robust justification
of his or her decision to accept.ordeny a claim. CE findings made without
any explanatory justification or communicated in vague or overly broad
language.is not appropriate. A poorly written decision increases the
likelihood that a'claimant will not understand the outcome of the claim
and«he probability of objection. Moreover, it serves to increase the
potential objection. by the claimant, or remand by the FAB.

In'writing the‘content of the Explanation of Findings, the CE follows a
logical and sequential presentation of findings and explains the relevant
legal, regulatory, or procedural guidelines of DEEOIC claims
adjudication, the relevant evidence, and how the evidence does or does not
satisfy the referenced criteria. In this manner, the CE communicates to the
claimant his or her interpretive analysis of available evidence in satisfying
the legal requirement for claim acceptance or denial. Moreover, it
provides the narrative content, which allows the FAB to properly conduct
its role of independently assessing the sufficiency of the CE’s
recommendation.

Given the various types of benefit entitlements that may be involved, the
content of this section will vary depending on the context of the matter
under review. However, the CE is to communicate information pertinent
to the issue for determination in a logical, comprehensive manner. For
example, the logical presentation of findings for a new Part E claim for
causation will follow this general order — diagnosis, employment, relation
to employee (in survivor claims), exposure, and causation. However, a
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different presentation of findings is needed depending on the
circumstances of the claim; such as with impairment, where the
presentation of findings would follow a different order — accepted
condition, evaluation for impairment, and outcome of evaluation with
award or denial of impairment benefit.

Given the disparate types of evidence that may exist in a claim récord,
there may be instances where the discussion is based exclusively on the
presentation of undisputed evidence that clearly affirms findings leading
to a conclusion. In other instances, there will be a needto use inference or
extrapolation to support a finding. In either situations the CEds'to provide
a compelling argument as to how the evidence is interpreted to suppeort the
various findings leading to acceptance or denial.of benefit entitlement.
This is particularly important in situations involving toxic chemical
exposure analysis under Part E, conflicting medical opinion, or other
complex procedural applications. Thewassessment will rest on various
factors, such as the probative value©f documentationsrelevance to the
issue under contention, weight of medical‘opinion, or the reliability of
testimony, affidavits, or other circumstantial evidence.

In instances where the claim is being denied, the discussion should focus
on the first logical element that failed to meet the eligibility criteria.
However, in multi-eclaimant cases, the reason for denial may differ for
each claimant. An such instanees;the CE should explain the basis of denial
for each individual party to the claim.

Within‘the context of decision analysis, the CE is to maintain a claimant-
oriented perspective. ' This can be defined as decisions made within the
scope.of the law that have the effect or potential to produce a positive
benefit to the claimant(s).

(a) Contested Factual Items and Other Claim Disputes. Written
analysis is particularly important when reaching judgment on a
claim issue that differs from the position of the claimant or has
negative consequences to the claim. The CE is to identify the
differences, clearly note the decision made, and the evidence or
argument that supports such a decision. This is frequently the case
where there is disagreement over medical diagnosis, dates or
location of employment, health effects of toxic exposure,
interpretation of program procedure, or medical opinion on
causation. In any instance where a dispute involves a decision
based on the weight of medical evidence, the CE is to describe
completely the weighing methodology in support of the chosen
medical opinion.

(b) Complex subject matter and other complicated evidentiary
situations. Evidence presented in support of DEEOIC claims can
often be open to a variety of interpretations, especially in situations
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(c)

(d)

involving complicated subject matter or in situations where
evidence is vague. Whenever a CE is presented with a situation
involving a complex set of issues for which a finding is necessary;
e.g., establishing intermittent covered employment at multiple
facilities, it is essential that the CE provide sufficient explanation
as to how he or she chose to apply the evidence in arriving at.a
finding. Simply making a factual statement in these situations
without providing the underlying rationale for making'such a
finding will not suffice.

Mathematical Calculations. In any decision ifivolvinga
mathematical calculation, the CE fully explains thefigures used to
arrive at the finding listed. Situations where calculationssieed to
be described include impairment or wage-loss, division of benefits
between multiple claimants or Part B vs. Part E claims, aggregated
workdays for SEC classes, latency periods for diseases, and offsets
for SWC or tort settlementss

For example, when accepting a‘claim for,wage-loss, the CE is
expected to provideranarrative explanation of how he or she
arrived at the various components\of the decision. Specifically,
how the first date of wage-loss was determined, the evidence of
wages usedito calculate AAW, how the AAW was compared to
future calendar years.of wage-loss, and any explanation of how the
wage=loss benefit is calculated to arrive at the amount being
awarded:

Application of Written Program Policy, Regulations, Procedure or
case precedent. A CE may have to explain the use of policy
guidancefrom various program resources in support of a decision
beingdmade in a claim. In these situations, the CE must clearly
reference the resource being used, and if necessary, make a
specific citation or reference. The program policy must pertain to
the issue at hand and the CE must explain how it provides
guidance in resolving a particular claim issue.

(1) Case precedent. A CE is permitted to use only those case
decisions that are specifically authorized and recognized as
setting precedent. These can be found on the DEEOIC
main web page and are updated periodically. It is not
appropriate for a CE to generalize information or findings
from a non-precedent setting case to address a separate case
under review.

Conclusions of Law. This portion of the RD summarizes the
determination of eligibility reached based on the discussion and analysis
contained in the Explanation of Findings. The CE’s conclusion either
accepts or rejects the claim in its entirety, or it may address a portion of
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the claim presented. The conclusions should be limited to a simple
recommendation of acceptance or denial of the claim(s) under
consideration under Part B and/or Part E.

As a RD does not represent the final program determination regarding
eligibility under the EEOICPA, it is not necessary to cite sections of the
EEOICPA or its governing regulations in support of the conclusions
reached.

(a) When the conclusion is to accept a claim, the CE must include the
amount of payable lump-sum compensation ot award.of medical
benefits with the effective date of filing, and underwhat Part of the
Act the benefit is being awarded.

(b) In a conclusion that results in a defial of benefits, the CE is to
identify the denied claimed condition. The CE is not to state the
lump-sum amount to be denied.

Signature Block. The signature bloeksnust include the name, job title, and
the location and office of thé'person'who prepared the recommendation.

Notice of Recommended Degision. Provides information about the
claimant’s right tofile specific objections to the RD and to request either a
review of the wiitten record or.anoral hearing before the FAB. The notice
also outlinesithe claimant’s SWC and Tort reporting requirements in the
case of recommended acceptances. A sample Notice of Recommended
Decision 1s included as part of Exhibit 24-3.

(a) Waiver of Rights. A waiver is included within the Notice of
Recommeénded Decision and the CE is to list the case ID number,
nameOf the employee, name of the claimant, and the date of the
decision in the upper right-hand corner. With the completion of
the waiver, the claimant may waive his or her right to a hearing or
review of the written record and request that the FAB issue a FD.
The claimant may waive any objection to the decision in its
entirety or in part. A claimant has 60 days from the date a CE
issues the RD to file an objection and may waive this right at any
time.

8. Types of RDs. Due to the wide variety of possible benefit entitlements available under
Part B.and Part E, various claim elements may be in different stages of development and
adjudication at any given time. Following are examples of several types of RDs that may be

necessary:

a.

Version 7.0

Acceptance. Where the entire case is in posture for acceptance and no
outstanding claim elements (e.g., wage-loss, impairment, additional claimed
illness, or a cancer claim pending dose reconstruction at the NIOSH) need further
development, the CE issues a RD to accept in full. The narrative included in the
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decision should be sufficient to justify each element of the decision process that
factored into the acceptance.

Denial. If after development, criteria for a compensable claim have not been met,
the CE issues a RD to deny the claim as a whole. The narrative justification for
the recommended denial should communicate the singular basis serving as.the
first logical element that does not meet the necessary EEOICPA criterias
However, the CE may also relay other critical information in his or her decision
that will serve to assist the claimant in understanding other components of the
case file that, while not directly tied to basis of claim denial, deseribe other
potential shortcomings in the case evidence. For example, a‘claimant submits a
claim for asthma, but provides no medical evidence of the diagnosis. The CE
prepares a denial on the singular basis of insufficient medical evidence to support
the claimed medical condition but may also communicates that the claimed
employment does not correspond to the information received from the employer,
which would also need to be overcome in order for eventual claim acceptance.

(1) Addressing all claimed elementsd Once dévelopment has occurred, the CE
is to proceed with the issuance of'a RD that addresses as many claimed
elements as can be addressed in the RD. Each specific claimed element
that does not satisfy the fequirements of the EEOICPA are to be
consolidated into one RD andteasons supporting the recommendation to
deny each element.elearly explained. Elements that the CE cannot address
are to be deferred for later action:

Partial Accept/Partial Deny. If the CE determines that no further development is
necessary on a'case file and concludes that some claim elements should be
recommended for acceptance.and some for denial, the CE issues a RD that clearly
sets forth those recommendations.

For instance, if anillness that can be covered under both Part B and Part E of the
EEOICPA (cancer, beryllium illness, chronic silicosis) is claimed and meets the
evidentiary requirements only under Part E but not under Part B, the CE states
that the Part E benefits are being accepted and the Part B benefits are being
denied.

(1) Example. A claimant files a claim for CBD and submits medical evidence
that contains a medical diagnosis of CBD that is sufficient to meet the Part
E causation burden, but not the statutory criteria under Part B; the CE
issues a RD awarding benefits under Part E and denying benefits under
Part B. In the denial under Part B, the CE should clearly outline the
relevant Part B CBD criteria; explain what evidence was lacking and why
the case is being denied. The CE clearly delineates the benefits being
awarded and denied under Part B and Part E.

Partial Accept/Partial Develop. When a claim element is fully developed and
ready for acceptance, but other elements remain for further development (e.g.,
wage-loss, impairment, another claimed illness, or a cancer pending NIOSH dose
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reconstruction), the CE issues a RD accepting the claimed illness and specifies all
associated benefits awarded under the EEOICPA as a whole. With regard to other
claim elements requiring further development, in the Introduction the CE advises
that these elements are deferred until they are fully developed, and adjudication is
possible. Partial adjudication of a claim should be avoided whenever possible. In
any instance where a part of a claim is deferred, it is the CE’s responsibility-te
ensure that action is ultimately taken to address the outstanding claim by way of a
RD or administrative closure, when appropriate. Development for a deferred
claim may be required while other components of the claim are addressed,by the
FAB.

Partial Accept/Partial Deny/Partial Develop. If one portion of the€laim is in
posture for acceptance and another portion is in posturefor denial; whileiyet a
third portion requires additional development, the CE addresses all claim
elements in one comprehensive RD. Where one 0r more claim elements are
accepted and other elements are either deniedor deferred for additional
development, the CE must clearly outline the status of'each element that is
accepted, denied and deferred.

0. Decision Issuance. After preparing a RDythe CE routes thedecision and case file to the

appropriate signatory for review, signature, date, and release.

a. Clearing the RD for Release.. The appropriate signatory reviews all RDs.

(1) Deficiency Identified: If the appropriate signatory discovers a deficiency
or other problem, the RD is returned to the CE with a detailed explanation
of why'the decision is not in posture for release. When the appropriate
signatory has'provided comments or has extensively edited the RD, the CE
is to revise the decision accordingly.

(2) Decision Approved. If the signatory agrees with the decision, he or she
signs and dates the RD. The date shown on the RD must be the actual
date on which the decision is mailed.

b. Mailing the RD. The signed and dated RD is mailed to the claimant’s established
address of record, and a copy is sent to the claimant’s designated representative, if
any: Notification to either the claimant or the representative is considered
notification to both parties.

(1) A signed and dated copy of the RD is imaged into the electronic case file.

(2) The decision issuance is to be appropriately recorded in ECS.

3) The CE then forwards the case record to the appropriate FAB office.

10. Letter Decisions. In certain situations, an entitlement determination is addressed in a

simple letter to the claimant. If a CE makes a decision in this format, the CE communicates the
nature of the claim that was made, evaluates the evidence supporting the outcome and the
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conclusion. A formal RD is not necessary unless the claimant submits a written request for one
or objects to a letter decision. In some situations, including contentious or otherwise
complicated issues for which the claimant is likely to contest a decisional outcome, the CE may
exercise his or her judgment in deciding to issue a RD in lieu of a letter decision without specific
request for such by the claimant. Circumstances where a letter decision is permitted include:

a.

Approval of additional claims for medical benefits for cancer:

(1) Once a PoC value has been calculated at 50% or greater and a FD
accepting the cancer has been issued, any subsequent new claim for eancer
will be presumed linked to occupational exposure tosadiation‘under either
Parts B or E of the EEOICPA.

(2) Once a FD accepting a specified cancer under an SEC ¢lass has been
issued, any subsequent new claim for a specified cancer will be presumed
linked to occupational exposure to radiation under either Parts B or E of
the EEOICPA.

Consequential illness acceptance (including reverse consequential illness
acceptance.)

Acceptance of medical care or treatment, including HHC.
Acceptance of DME or’housing/vehicle.modification.

Alternative filing determination (see Chapter 20 — Establishing Survivorship for
further guidance).

Acceptance of additional cancers under Parts B and E following a NIOSH POC
equaltoror greater thans50% by letter decision.

For any ptimary skin cancer that is accepted under Part E for toxic substance
exposute other than radiation (e.g., chemical or biological exposure), DEEOIC
may accept by letter decision any subsequent claim of the same type of primary
skin cancer diagnosed at a different anatomical location.

11. Special Circumstances. As noted previously, there are disparate issues that confront the

CE during the process of making a RD. This section provides guidance in certain unique
situations that the CE may encounter.

a.
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Cases Where the Maximum Aggregate Lump-Sum Compensation Has Been
Attained. The maximum lump-sum compensation payable under Part B is
$150,000, and $250,000 under Part E. Once the maximum aggregate
compensation has been awarded, claims for any new medical condition(s) are to
be addressed for medical benefit coverage only. Under Part E, once the
maximum lump-sum figure has been reached, any new claim for impairment or
wage-loss benefit is denied.
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(1) If the employee dies after receiving the maximum lump-sum
compensation available to him or her, any subsequent claim by a survivor
is denied as no additional compensation is payable. For guidance
concerning Part E claims in which an employee dies subsequent to
receiving a lump-sum payment less than the maximum aggregate
allowable, refer to Chapter 20 — Establishing Survivorship.

Death of Employee Prior to Claim Adjudication. In a scenario involving an
employee who files for benefits, but dies prior to claim adjudicatien, the CE
administratively closes the claim, and no RD is issued. If a survivor claim is later
presented, the CE is to proceed with claim adjudication based on the.€ondition(s)
claimed only by the survivor. In this scenario, the CE is not to.resime
development for conditions previously claimed by the employee. Instead, the CE
is to contact the survivor to discuss any potential beniefit that may be.derived from
filing a claim for a condition previously filed by the employee, but for which the
survivor has not claimed; e.g., such as a potentially compensable condition that
may have contributed to the death of the employee.

Forfeiture Due to Fraud. When a claimant pleads guilty,to, or is found guilty of
fraud, in connection with an application for or.receipt of federal or state workers
‘compensation, that claimant fotfeits any entitlement to further benefits under the
EEOICPA. In cases where there are-other eligible claimants, the CE is to
reallocate the forfeited amount to the remaining eligible claimants without
holding the forfeited amount in abeyance:

Issuing a RD After the Maximum Aggregate Compensation Has Been Paid in a
Part B or E Sufvivor Claim. Once the maximum available compensation has been
awarded ina surviver claim,i.e., $150,000 under Part B or $175,000 under Part
E, and a new:survivor presents a valid claim, the CE is to develop the claim to
determine the new survivor’s eligibility. Should the survivor be deemed eligible,
it will be necessary.to vacate any prior decision to other survivors to allow for a
fnew decision to all claimants. In the decision, the CE explains the circumstances
of the new claim, the eligibility of the new survivor to receive benefits, and the
reallocated award based on the number of qualifying survivors. The new survivor
1s‘awarded his or her share of payable compensation, regardless of the fact that
the maximum payable compensation was previously paid. Once a FD has been
issued with regard to this matter, the CE takes action to assess any survivor in the
case who has a potential overpayment.

Issuing a RD When There is a Previously Established Outstanding Overpayment.
When there is an overpayment in a case, and the CE needs to issue a new RD, the
case file is transferred to the Policy Branch at NO before the RD is issued. The
NO will send the claimant(s) an initial overpayment notice advising them of the
overpayment. The claimant then has 30 days to dispute the overpayment or
request a waiver. After the NO sends the FD on the overpayment to the
claimant(s), it will return the case to the DO for issuance of the RD. The NO will
provide instruction on how to address the overpayment in the RD.
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CHAPTER 25 — FAB REVIEW PROCESS

1. Purpose and Scope. This chapter describes the functions of the FAB, focusing on the
administrative and preparatory aspects of its work under the EEOICPA.

2. Authority. The regulations governing the administration of EEOICPA specify at 20
C.F.R. § 30.300 that each RD is to be forwarded to the FAB for issuance of a FD. Section
30.310 allows a claimant to object, in writing, to all or part of the RD within 60 calendar days
from the date the RD is issued. If a claimant requests a hearing within the 60-day,time period, a
FAB HR will conduct a hearing, pursuant to 20 C.F.R. § 30.314. Otherwise, the objections will
be responded to by a review of the written record, pursuant to 20 C.F.R. § 30.312.

Whether or not an objection is filed, the FAB reviews all RDs, all arguments and evidence of
record, and issues a FD pursuant to 20 C.F.R. § 30.316 or a Remand Order returningthe case to
the DO for additional development, pursuant to 20 C.F.R. § 30.317. Also, the FAB reviews
claimant requests for reconsideration of a FD under 20 C.F.Rs.§ 30.319. FAB can also issue a
FD reversing the findings and conclusions of the RD in ceftain circumstances.

3. Processing, Monitoring, and Transferring Case Files.<FAB automates the assignment of
incoming cases with claim assignments distributed ffom the four regional district office units on
a rotational basis to HR staff located in any of the FAB unit offiees to ensure equitable work
distribution.

Initial Screening/Review. A case fileteceived fromithe DO is assigned and delivered to the
responsible FAB HR for initial review. The HR timely reviews the RD for accuracy. The HR
reviews the evidence of record to ensure that all evidence and documentation referenced in the
RD accurately describes what'is in the file. The HR also determines whether the claimant has
filed a waiver, a written objection(s); or a request for a hearing. If some deficiency or defect is
found which requires the case be'remanded to the DO, the case is to be remanded immediately.

a. FAB Docketing.” Upon receipt of an initial claim for FAB review, ECS assigns a
unique docket number to each RD that is pending a final determination. The
assignment of a docket number allows FAB to track RDs undergoing review for a
final determination. The assignment of a document number also protects claimant
privacy. The docket number is the year/month/date-case ID-RD version (i.e.,
20161025-50008054-2). ECS creates a separate docket number for each pending
final determination, regardless of the number of claimants involved in the RD.

4. Waivers. A waiver gives a claimant(s) the opportunity to voluntarily relinquish their
right to object to the findings and conclusions of law contained in a RD, either in part or in full.
The FAB may issue a FD at any point after receiving a written notice of waiver. To expedite the
FAB review process, the DO must immediately forward all signed waivers to FAB upon receipt.

a. Signed Waivers. A claimant may waive his or her rights to object and to request a
hearing by submitting a signed waiver form to the DO or the FAB within 60
calendar days of the RD issuance date. The submission of a signed waiver
denotes the claimant’s willingness to accept the findings of fact and conclusions
of law reached by the DO in the RD. If FAB receives a waiver that is unclear or
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does not specify to which portion of the decision the claimant objects, FAB
contacts the claimant for clarification prior to conducting its review and issuing its
decision.

5. Objections and Review of the Written Record. The regulations allow a claimant to file

written objections to all or part of a RD. When the claimant has submitted a timely written
objection to a RD, but has not requested a hearing, FAB conducts a review of the writtén record.

a.

Version 7.0

Timeliness. A claimant has 60 calendar days from the date of theRD to file an
objection in writing. The claimant does not need to specify thebasis for the
objection for it to be considered, but can merely state that he‘or she disagrees with
a finding of fact, a conclusion of law, or the RD in general.

A written objection is considered timely if the envelope containing it.is
postmarked no later than the 60th calendar day after the RD issuance date (the
date of the RD is not included in the 60 calendar days). If the 60th day falls on a
non-business day, the envelope must be postmarked by the next business day for
the objection to be considered timely filed. If nojpostmark is available, the date
of the objection is considered to be the eatliest date it isireceived, as determined
by the date stamp. As long as at least'one objection.is timely filed by a claimant,
the FAB must consider ALL objections filed by that claimant, even objections
raised after the 60-day period has expired. Any objection filed after the 60-day
objection period has passediis reviewed by FAB to determine if it is material to
the outcome of the claim.

Review of the Written Record. A review of the written record is an analysis of
the documentation contained in the case file to determine if the conclusions
reached in the RD are accurate in light of the objections filed and the
requirements,of the EEOICPA.

If the claimant objects to one portion of the RD and agrees with the other portion,
the FAB may issuea FD on the accepted portion and issue a separate “FD
Following a Review of the Written Record” on the objected portion. RDs
addressing multiple claimants generally should be issued under one FD.

(1) * Acknowledgement. The FAB acknowledges receipt of the objection in
writing. The letter to the claimant indicates that the claimant has an
additional 20 calendar days from the date of the acknowledgement letter to
submit new evidence in support of the objection. For claims involving
multiple claimants, a single objection from any one claimant is sufficient
to warrant a review of the entire written record. Upon receipt of an
objection in a case with multiple claimants, individual acknowledgments
are sent to each claimant explaining the course of action to be undertaken.
It is the policy of the DEEOIC that the acknowledgment letter to the
claimant(s) that did not submit the objection should indicate that an
objection was received, but should not indicate the basis of the objection.
Each claimant’s response to any objections is reflected in ECS.
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(2) Conduct of Review of the Written Record. Guidelines for conducting a
review of the written record are set out in 20 C.F.R. § 30.313. The FAB
representative considers the written record forwarded by the DO and any
additional evidence and/or argument submitted by the claimant.

After the review of the written record, FAB issues a FD, remands all-or
part of the case to the DO, or reverses all or a portion of the RD4f
advantageous to the claimant. A FD following a review of theé written
record contains a narrative summation of the claimant’s objections, and
the HR/CEs assessment of the evidence in response to those objections.
The HR/CE ensures that any decision is based on anObjective analysis of
the evidence; and applies well-reasoned judgment, sound exercise of
discretion, and correct application of law, regulations, and DEEOIC policy
and procedures.

6. Hearing Requests. An oral hearing permits the claimant, hisior her AR, and any

witnesses to voice objections to a HR.

a.
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Initial Handling of Hearing Requests. FAB.management is responsible for
coordinating the assignment of a case'file record to an HR once a DO has issued a
RD. Upon upload into OIS of a timely written request for an oral hearing in
response to the issuance of a recommendation of the DO, the assigned HR
becomes responsible for ceordinating the scheduling of the hearing. If for
whatever reason the case file requires transfer to a different HR, or if for whatever
reason the case is not assigned to an HR at the time a hearing request is received,
FAB management is responsible for coordinating the assignment of the case file
record to an HR, who shall then be responsible for scheduling the hearing.

Acknowledgement. Once.the timely written request is uploaded into OIS, the HR
assignedto the case telephones the claimant, or AR, to acknowledge receipt of the
hearing request. TheHR is to engage with the claimant, or AR, to settle on a
mutually acceptable date and time for the hearing. As part of the communication
with the claimant, the HR is to reach agreement on the hearing format (telephone,
video, or in-person). If the claimant chooses to pursue an in-person hearing, the
HR will discuss options available for locations for such a hearing. The HR is to
record any arraignments in an ECS telephone call note. If the HR is unable to
contact the claimant, or the claimant’s AR, the HR is to record at least two
attempted calls in the ECS telephone log. The attempted calls should occur on
two different days, at different times of day. In the event that the HR is unable to
make verbal arrangements for the hearing, the HR proceeds with scheduling the
hearing absent input of the claimant or their AR. In the event that multiple
claimants in a case request a hearing, the HR contacts the claimant who made the
request first, and coordinates the date, time, and location with that claimant.

Hearing Notification. Once the HR has arranged a hearing, the HR completes an
internal referral document and forwards it to a Hearing Scheduler. Once the
Hearing Scheduler receives the referral document from the HR, the Hearing
Scheduler undertakes actions necessary to facilitate the hearing, arranging for a
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court reporter to record the proceedings, reserving physical space for the hearing
if in-person or via video conferencing, or, for telephonic hearings, obtaining a
single-use conference calling number. The Hearing Scheduler then prepares and
mails a Notice of Hearing to the claimant and AR, updating ECS with the
pertinent information relating to the scheduled hearing. The Hearing Scheduler
then completes the referral document(s) received from the HR and emails a.copy
to the assigned HR. The Hearing Scheduler also attaches a copy of the finalized
Notice of Hearing to the email. The Hearing Scheduler is to upload all finalized
documents, including the completed referral document from the HR, into:the OIS.

If the Hearing Scheduler cannot accommodate the requestedtearingdate for
whatever reason, the Hearing Scheduler is to contact the HR 'and explain the need
for a new date for the hearing. Under this circumstancegit.may be necessary for
the HR to contact the claimant to ascertain a new hearing date:, Once the new
hearing date is determined, the HR will contact the Hearing Scheduler to notify
the HR of the new hearing date. The HR willthen complete an updated referral
document.

(1) Within the hearing notice, FAB will provide each claimant written notice
of the scheduled hearing including instructions for the hearing logistics
(in-person, video, or telgphone). The notice provides other important
information about the hearingiincluding the claimant’s rights to have other
participants presents;See Exhibit 25-1 and Exhibit 25-2 for sample
Hearing Noticedetters.

Changes to the ScheduledHearing. The assigned HR may consider a reasonable
request to postpone a scheduled time and place of a hearing. The assigned HR
may accommodate a‘scheduled hearing change; however, the claimant must
document a convincing or.compelling basis for any hearing postponement
including the death of aclose family member, documented illness, or some other
justifiable explanation. The HR must receive clearance from a FAB management
official to'postpone a hearing.

(1) Eailure to Attend. If a claimant does not attend the hearing at the
designated time and place, and makes no effort to contact the HR to
request a rescheduling based on one of the reasons outlined in paragraph
d(4) above, the claimant will not be allowed to reschedule his or her
hearing. In such instances, the claimant will be considered to have
withdrawn the hearing request, and a review of the written record will be
undertaken. If new evidence or argument accompanied the objection, it
will be reviewed in the review of the written record.

(2) Cancellation of Hearing. If upon review, the HR determines that an error
or other deficiency in the RD or in the initial case adjudication precludes
the need for a hearing, and the FAB supervisor agrees, the HR will notify
the claimant that the hearing will not be scheduled and a Remand Order
will be prepared.
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When a hearing is canceled for any reason, the FAB acknowledges the
cancellation in writing and gives the claimant 10 days from the date of the
acknowledgement to submit additional evidence. The FAB representative
then conducts a review of the written record.

3) Resumption of FAB review after claim withdrawal. A claimant may
choose to withdraw a claim prior to the issuance of a FD. If FAB had
scheduled a hearing, a withdrawal of the claim will also constitute a
withdrawal of the request for a hearing. Under this circumstance, should
the claimant seek to resume adjudication of the claim, athearing will not
occur and instead the FAB will undertake a review of the written record at
the conclusion of any balance of the 60-day period remaining for the
claimant to submit evidence for consideration. If the claimant did not file
an objection prior to a withdrawal of a claim; and the ¢laimantlater seeks
to resume adjudication of the claim, the claimant retains their right to
object and/or request a hearing for any remaining balance of the 60-day
period for filing objections that existed prior to the claim withdrawal.

Review of Case File. Prior to the hearing, the HR reviews the evidence of record,
as well as any additional evidenceor materials submitted by the claimant, and
conducts whatever additional investigation is deemed necessary to prepare for the
proceedings. If the additional evidence received establishes compensability or the
need for further development and the FAB supervisor agrees, the HR will notify
the claimant and/or AR‘that the claimywill be remanded, and the hearing will be
canceled. If the evidence is sufficient to warrant reversal in favor of the claimant,
FAB may issue a reversal

Multiple RDs. Sincémore than one RD can be issued prior to a hearing and
additional ebjections and hearing requests may result, measures are needed to
streamline the hearing ptocess.

If more than one RD is pending a FD, the HR contacts each objecting claimant
and advises that all objections, not just those pertaining to the RD that is the
subject of the hearing request, may be discussed during the hearing. The
claimant(s) will be encouraged to bring relevant evidence, even if it concerns a
RD for which a timely objection was not filed. All telephonic contact prior to the
hearing is documented in ECS.

(1) Hearing Requests on Multiple RDs Pending a FD. When additional timely
hearing requests are submitted based on other recommended denials prior
to the date of the previously scheduled hearing, the HR contacts the
requesting party to advise that all objections will be considered so that one
hearing may serve to accept evidence and testimony on several different
RDs. This process is designed to avoid multiple hearings.

The HR notes the conversation with the claimant in ECS, confirming that
the claimant was advised that all outstanding objections will be considered
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at the hearing. The HR updates ECS for each RD and each claimant
requesting the hearing.

Separate hearing request acknowledgments and hearing notices are not
required. The HR must be prepared to entertain objections about all RDs
issued up to the date of the hearing and will take testimony and evidence
on all outstanding objections. Each RD in question is considered in a
single FAB decision once the FAB hearing process is concluded.

Hearing Request on One RD, Request for Review of the' Written Record
on Another. If a claimant has requested a hearing op‘one outstanding RD
and a review of the written record on another, the HR allows the claimant
to present evidence about the objections which.are;not the subject of the
hearing, so long as FAB has not issued a FD‘on the review of the written
record request. [If FAB has issued a FD on the request for review of the
written record, see paragraph (4) below: ]

(a) The objections and evidence are considered at the hearing and
addressed in the post-hearing FAB decision. No review of the
written record decisionis issued. ECS must be updated to reflect a
Request for a Hearing, rather than.a Request for a Review of the
Written Record.

(b) In cases'with multiplerclaimants when one claimant requests a
review of the written record and another requests a hearing, no
decisioniisdssued to either claimant until the hearing process is
complete. EAB may contact the claimant who requested a review
of the'written record and ask if he or she would like to address
objections to the RD for which a review of the written record was
requested at the time of the hearing on the other RD. If he or she
agrees, the Review of the Written Record is changed to a hearing
in ECS. If he or she declines, his or her objections will be
reviewed as part of the hearing decision. Coding in ECS must be
updated to reflect a Request for a Hearing rather than a Request for
a Review of the Written Record and a note should be added to ECS
explaining this action. All claimants, whether they request a
hearing or not, are served with notice of the hearing and are
afforded the opportunity to be present at the hearing and
participate. The request for Review of the Written Record
objections and the objections discussed at the hearing will be
addressed in one FD.

Hearing Request on One RD, No Objection Filed on Another. While
awaiting a hearing on one RD, the FAB may issue a FD on another RD if
the 60-day period for objecting has passed without objection from the
claimant. However, if at the time of a hearing, there is one or more
pending RDs, the claimant may offer testimony or evidence in response to
any of the pending decisions, even if outside of the 60-day period in which
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to object. The FAB HR must subsequently address such testimony or
evidence to determine whether a FD or Remand Order is appropriate.

Hearing Request on One RD, FD Issued on Another. A claimant may
request a hearing on one RD and a reconsideration of a previously issued
FD within 30 days of its issuance.

(a) If a FD has been issued and a hearing is held regarding an
outstanding RD within the 30-day post-decision reeonsideration
period, the HR reviews any new evidence related to the previously
issued FD as a request for reconsideration. Reéconsidefation
requests cannot be assigned to a FAB representativeé who has had
prior involvement with the claim. If the.FD wasissued by the HR
present at the hearing, the reconsideration request should be
assigned to another FAB representative. A decision on the
reconsideration should be issued separately from the hearing
decision.

(b) If the claimant presents evidence or argument pertaining to a FD at
the hearing and thehearing date is outside of the 30-day post-
decision reconsideration period, thé evidence is referred to the DD
with jurisdiction overthe case file for reopening consideration.

7. Conduct of the Hearing. The hiearing is an informal proceeding, and the HR is not bound

by common law or statutory rules of evidence or by technical or formal rules of procedure.
Generally, the hearing is scheduled to last one hour, but the HR should not specifically limit the
hearing to one hour and should never tell a claimant that he or she is limited to one hour. Also,
the HR must bring a tape récorder to the hearing in case a court reporter is not present. The HR
must ensure that the court reporter 1s using required back-up recorders.

a.
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Convening. At the scheduled time and place, the HR will meet with the court
teporter, the claimant, and any AR.

(L)

)

)

If any other individual(s) is in attendance, the HR will request the identity
of this individual(s) and have the claimant(s) sign a “Waiver of Right to
Confidentiality” (Exhibit 25-3) before convening the hearing. The
claimant(s) sign a separate waiver (Exhibit 25-4) if he or she requests that
a member of the media be present.

If there are multiple claimants present, each is required to sign a waiver of
confidentiality.

At the start of the hearing, the HR indicates to the court reporter that he or
she wishes to open the record of the hearing. He or she will note the date
and time, identify all persons present by name, and enter a brief narrative
into the record describing the events leading to the hearing, including the
specific objection(s) raised by the claimant. If no specific objections have
been raised, the HR should indicate this.
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For hearings addressing NIOSH Dose Reconstruction issues, the HR strictly follows the hearing
script shown as Exhibit 25-5. The HR advises participants that he or she can discuss issues of a
factual nature about the information provided to NIOSH and the application of methodology (see
example below) but is not permitted to consider in the FD objections to the methodology
employed by NIOSH in preparing the dose reconstruction report.

APPLICATION OF METHODOLOGY

A claimant may present argument to the FAB that NIOSH made an error in the application of
methodology such as applying the radiation dose estimate methods to his or het individual
circumstances, or that NIOSH did not address a specific incident discusseddn the phone
interview.

Another application issue might involve the use of “worst case” approach (which is:aNIOSH
method). The application aspect of this issue might be whether the “worst case’” selected was the
worst case (e.g., there were 20 more people working there that were not monitored and the worst
case was based only on monitored individuals).

Example of Application of Methodology. The objection alleges that NIOSH did not properly
consider the “proximity to the source.” The NIOSH exposure matrix considers that the worker
was one foot away from uranium billets/rods for six hours and one meter away for four hours.
NIOSH considers this to adequately account for.times when the worker would touch the uranium
rods/billets, since there would also be times.when the worker was at a much greater distance.
This exposure matrix is drawn as the example of highest possible exposure, as no individual
exposure records are available. The objection indicates that the worker handled the uranium
metal more often than NIOSH allowed indthe exposure matrix. This is a challenge to the
application of the dose reconstruction methodology and can be addressed as part of the hearing
process.

METHODOLOGY

20 CFR 30.318(b). provides that the "methodology" NIOSH uses in making radiation dose
estimates isdbindingon the FAB. The "methodology" NIOSH uses is the way NIOSH performs
the dose reconstruction, which is addressed in the statute and 42 CFR Part 82. “Methodology”
is dictated by sections 7384n(c) and (d) of the statute. For example, those methods must be
based on. the radiation dose received by the employee (or a group of employees performing
similar work) and the upper 99 percent confidence interval of the probability of causation in the
radioepidemiological tables published under the Orphan Drug Act. The Act also requires
NIOSH to consider the type of cancer, past health-related activities (such as smoking), and
information on the risk of developing a radiation-related cancer from workplace exposure.

The "methods" of dose reconstruction are set out in 42 CFR Part 82 and include: analyzing
specific characteristics of the monitoring procedures in a given work setting, identifying events
or processes that were unmonitored, identifying the types and quantities of radioactive materials
involved; evaluating production processes and safety procedures, applying certain assumptions
that err reasonably on the side of overestimating exposures while achieving efficiency; and using
current models for calculating internal dose published by the International Commission on
Radiological Protection (ICRP). The NIOSH “efficiency” process of using overestimates and
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underestimates in dose reconstruction is another example of a methodology. It is these
"methods" that cannot be addressed by FAB. Any questions related to the content of NIOSH-
IREP software are also related to methodology, whereas questions related to the Department of
Labor’s probability of causation calculation (which relies on NIOSH-IREP software) can be
considered.

Example of Objections to Methodology. The radiation dose to the claimant’s gall bladder was
calculated using the highest recorded doses from other co-workers at the facility asdhe basis for
the claimant’s dose estimate. This was noted in the text of the dose reconstruction report as
being “the highest reasonably possible radiation dose.” No uncertainty values were assignhed to
the claimant’s estimate because it was considered that the claimant’s “dose was nodhigher than
this estimate.”

b. Testimony and Evidence. The HR will administer an oath to each person giving
testimony. The HR should make clear at the outset that he or she cannot receive
testimony from participants who are not underoath. If a witness arrives late, he
or she must be sworn in before testifying. An attorney must 1ot be sworn in since
he or she simply presents arguments, objections,Or evidence but not testimony.

(1) A court reporter shall record oral testimony and place it into the record. A
court reporter may use only audio (not vidéo) equipment. Moreover,
neither the claimant(s), any AR nor anyone else present at the hearing may
bring audio or videe,equipment to obtain an independent record of the
hearing.

(2) Any evidence or testimony a claimant wishes to enter into the record is
entered, even if it pertains to a RD that was previously issued and the 60-
daypost-decision timeframe to object has expired. The HR will accept all
testimony‘and evidence presented at the hearing.

(3) During the claimant’s testimony, the HR should note any additional
questions or areas for exploration and make appropriate inquiries. The
claimant can raise additional objections at this time. The HR should ask
questions or request the claimant to elaborate so the objections are clearly
understood.

(4) Each exhibit is marked separately and identified on the record by name
and number with a brief description of its content. The HR will state on
the record that the exhibit is being entered into the evidence of record.

%) During the testimony, the HR states whether there is a need to interrupt
testimony and go off the record. When it is time to return on the record,
the HR indicates this and, once back on record, provides a brief
description of why it was necessary to go off the record. Time and issues
discussed off the record should be kept to a minimum.

The HR is responsible for maintaining order during the hearing. The HR
should keep testimony on point. Should any of the hearing attendees
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cause a disruption or unreasonable delay in the proceedings, the HR will
warn the disruptive attendee and terminate the hearing if the warning goes
unheeded.

(6) The HR spells unfamiliar words or names to help the court reporter
maintain an accurate record of the hearing.

Conclusion. When all testimony has been given and all the exhibits marked and
clarifications made, the HR explains that the record will remain open 30 days
after the date of the hearing to permit the submission of additional written
evidence or argument on the issue(s) in question.

The HR also advises that the claimant will receive a copy-ef the transcript and
will have 20 days from the date of mailing to request changes in writing to the
record. The HR then closes the proceedings by noting the time and date.

8. Post-Hearing Actions. After the hearing, the HR obtains a copy.of the transcript from the

reporting service. FAB must timely send the claimant.a copy of the hearing transcript.

A cover letter accompanies the transcript, reminding the claimant that he or she has 20 days from
the date of the letter to comment on the accura€y of the transcript in writing. The claimant is
also advised that the record will remain open 30 days from the hearing date for the submission of
additional evidence.
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Collecting Comments and Additional Evidence. The HR keeps the hearing record
open for 30 calendar daysafter the hearing. At his or her discretion, the HR may
choose to grant the claimant an extension for the submission of new evidence.
However, the HR may only grant one extension not to exceed another 30 calendar
days.

(1) If the claimant submits additional evidence within 30 days after the date of
the hearing, or comments on the transcript, the HR will enter such
evidence into the record and weigh it when issuing the decision.

(2) [fthe claimant does not submit additional evidence within 30 days after
the date of the hearing, and does not comment on the transcript, the HR
reaches a decision based on examination of the evidence of record.
However, the HR must consider all evidence submitted, even if it arrives
after the 30-day period, prior to issuing a FD.

FD. After examining the documents associated with the hearing, the HR
independently assesses the evidence, analyzes the conclusions of the RD for
appropriate application of law, regulations, and procedures, and evaluates the
objections. If a determination can be made without further development, the HR
issues a FD.
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c. Disposition of Case File. Once the HR issues the FD, the case file is returned to
the DO that issued the contested decision, unless additional FAB review is needed
on an outstanding RD.

9. Receipt of New Claim or New Medical Evidence. If the DO receives new medical

evidence or a new claim while the case file is at FAB, the DO promptly transfers the documents
to the FAB office where the case file is located.

Version 7.0

New Medical Evidence Received. If FAB has the case file, receives new medical
evidence, and has not issued the FD, the CE or HR reviews themmew medical
evidence and determines if the evidence pertains to a claimed condition or to'a
new, as-yet-unclaimed condition.

(1) New Medical Evidence Pertaining to Claimed Condition. If the evidence
pertains to a previously claimed condition and the RD recommends denial
of benefits based on insufficient evidence relating to that condition, FAB
has the discretion to determine if thé new evidenee, when reasonably
considered with the totality of the evidenee, is likely to support a reversal
of the RD in favor of the claimant.

(a) If FAB concludes that the new medical evidence of the claimed
condition supports a reversal of the RD to deny the condition, and
no further development is needed, FAB reverses the decision in
favor of the claimant.and-accepts the claim.

(b) I£FAB con¢ludes that the new medical evidence does not support
a reversal of the RD to deny, FAB upholds the denial.

() I£FAB concludes that the new medical evidence does not support
a reversal of the RD, but that further development is needed, FAB
remands the case to the DO.

(2) New Medical Evidence of an Unclaimed Condition. If new evidence is of
a condition that has not yet been claimed, FAB notifies the responsible
DO CE who issues a letter to the claimant addressing receipt of the new
evidence and explaining the ability to file a new claim form. FAB then
proceeds with its review of the case and issues the FD on the claimed
conditions.

New Claim Filed. If FAB has the case file, receives a new claim from a current
claimant, and has not issued the FD, the CE or HR reviews the new claim and
determines if any medical condition is being claimed for the first time.

If the conditions are determined to be duplicative, FAB acknowledges receipt of
the new claim in writing and advises that it will not lead to further development as
no new medical conditions were claimed. However, in certain instances, a
subsequent claim for a condition such as skin cancer may lead to the need for
further development.
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In the event the claim is for a condition which has not previously been claimed,
the FAB notifies the responsible DO CE to add a new claim or a new medical
condition to an existing claim and to develop the claim if necessary.

(D

)

3)

New Condition Claimed, Case in Posture for Denial. If a claim for a new
medical condition is filed while the case is at FAB for denial of benefits,
FAB has the discretion to determine if the new claimed condition, when
considered with the totality of the evidence, is likely to lead to acceptance
of benefits for the condition presently before FAB.

(a) If FAB determines that coverage is likely, FAB remands the case
to the DO without issuing a FD.

(b) If FAB determines that coverage is not likely, the issueis
forwarded to the DO for development. FAB then issues a FD on
the matter adjudicated in the RD and netes in the opening of the
FD that the development of-the new claim. is pénding by the DO.

New Condition Claimed, Case in Posture for Aeceptance. If a claim for a
new medical condition is filed'while the caseds at FAB for a review of a
RD awarding benefits, the case is forwardéd to the responsible DO CE to
acknowledge receipt of'the new claim and to advise that the DO will
develop the newly.elaimed condition. FAB then proceeds to issue a FD on
the conditions adjudicated inghe RD.

New Claimant, \Inimulti-claimant cases, if a new claim is received while
the case 1s at FAB,and the claimant had not previously filed a claim, FAB
remands the€ase to the DO for development of the new claim.

10. One Year Requirement. To prevent undue delays in adjudication, 20 C.F.R. § 30.316(c)

imposes a one-year limit on the amount of time a RD can be pending at the FAB before it
automatically becomes aFD. Once the one-year time frame has elapsed, there is essentially a
regulatory/administrative FD. FAB HRs must ensure that a FD is issued prior to the expiration
of a one-year deadline., FAB managers ensure that cases are assigned or re-assigned so as to
prevent the expiration of a one-year deadline.

a. No.Objection or Hearing Request Filed. If the claimant did not object to the RD
and did not request a hearing, and the RD has been pending at FAB for more than
one year from the last date on which the claimant was allowed to file an objection
or request a hearing, the RD becomes final on the one-year anniversary of that
date. This would be 425 days [60 days to object + 365 days (one year)] after the
RD date.

b. Objection or Hearing Request Filed. A RD awaiting either a hearing or a review
of the written record at the FAB will automatically become a FD on the one-year
anniversary of the date the objection or request for a hearing was received in the
FAB (as indicated by the date stamp).
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c. DEEOIC Director Reopened the Claim. A RD awaiting a FD following an order
by the DEEOIC Director reopening the claim for a new FD shall be considered a
FD on the one-year anniversary of the date of the Director’s reopening order.

d. One-Year Event Occurs. If the one-year time limit has expired, the RD
automatically becomes a FD, and the case shall be transferred to the FAB-NO, for
review.

The FAB HR ensures the case file is sent to the FAB-NO to the attention of the
FAB Operations Specialist. A memo from the district FAB Manager, through the
FAB Chief, dated and signed by the FAB Chief, to the Director mustdbe included
with the case file. The FAB Operations Specialist ensures that the'case fileds sent
to the NO to the attention of the Office of the Director..The memo requests that
the regulatory/administrative FD (based on the one-year rule) be vacated so a
formal FD can be issued.

Once the case file is received in the NO, an‘assessment will bé undertaken to
determine whether it is necessary to vacate the regulatory/administrative FD. The
Director may choose to allow an administratively finalized decision to stand and
not issue a Director’s Order. However; if a Director’s Order is deemed necessary,
it will specify whether the case file needs to be returned to FAB for a FD or to the
DO for a new RD based on the'evidence of record. Once the file is received back
in the FAB or DO, the DO.or FAB proceeds as instructed by the Director’s Order.

e. Jurisdiction. Upon.expiration of the one-year time period described above, FAB
has no jurisdiction to temand the case for further development or to take any
action other than that described above.

11. Decisions Returnedby Postal Service. In those instances where a case file is at the FAB
for review of a RD, andithe Postal Seryice returns a RD sent to a claimant as undeliverable, the
assigned FAB HR‘should ascertain whether a simple mailing mistake (e.g., typographical error,
unprocessed address change request) occurred that is easily rectified, or whether the claimant’s
mailing address isnedonger valid. If there was an administrative error on the part of the DO in
mailing a RD; FAB must coordinate with the DO to have it reissue the decision to all claimants
with an effective date that corresponds with the new mailing date. Should the FAB HR
determine that the claimant’s mailing address is not valid, he or she evaluates the case evidence
toridentify any information that could help locate the claimant. The investigation should include
making a reasonable effort to obtain new information that may assist in identifying the
claimant’s valid mailing address.

For example, the FAB should request a forwarding address from the Post Office closest to the
claimant’s last known address (Exhibit 25-6). Once FAB has undertaken development, but is
unable to obtain the claimant’s current address, it places a memorandum in the file listing the
actions taken to locate the claimant. It then administratively closes the effected claim. In a
single claimant case, FAB returns the file to the jurisdictional office responsible for case
management. For a multiple claimant case, FAB must proceed to finalize the recommendation to
any remaining claimants for which a valid mailing address exists. FAB is to reference the
administrative closure of any claim with an invalid mailing address. For compensable claims,

Version 7.0 278 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 25 -FAB Review Process

FAB must also explain that the allocation of any payable compensation to a claimant for which
the FAB does not have a valid address is held in abeyance until the claimant provides written
confirmation of his or her correct mailing address.
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In the event the DO obtains information on the claimant’s current address after
FAB administratively closes the claim, the assigned CE must ensure that the
claimant submits a written notice of his or her address change (Exhibit 25-7).
Once received, the CE resumes development of the claim.

(1) In a claim with a single claimant, the CE notifies the claimant in writing
that the claimant did not provide proper notification.of an addtess change,
and that for this reason, FAB administratively closed its,review of a
pending RD. The CE explains that action on the-elaimant’s file is
resuming based on the status of the claim atthe time of administrative
closure. The CE is to reissue the previously undeliverable RD. The CE
then forwards the claim to FAB, for itte proceed with finalization of the
RD.

(2) For a claim with multiple claimants; if resumption of development occurs
on an ineligible claimant, the'CE is to issue anew recommendation to the
claimant denying his orher claim. However, in the circumstance where
resumption of development occurs involving a claimant who is eligible for
compensation benefit, it 1s necessary to first reopen all claims to allow for
a newly issuedsecommendation.that comprehensively addresses the
entitlement for all claimants with an interest in the claim.

FD Returned by Postal Service. If the FAB has issued a FD and the Postal
Services returns it as'undeliverable, the responsible FAB staff person is to
ascertain the corréct mailing address for the effected claimant. In such instances,
the DOris to transfer the‘case back to FAB so that the responsible FAB staff may
complete these actions. If the assigned FAB staff person obtains written
confirmation of a new address from the claimant, he or she is to mail a copy of the
FD to the claimant’s new address. In the event that the assigned staff person is
unable to obtain a written confirmation of a new address, he or she is to refer the
claim to the appropriate DO contact to initiate an administrative reopening. The
assigned DO staff will draft a Director’s Order for the file explaining that the
mailing address of the claimant is invalid, attempts to obtain a valid address were
unsuccessful, and that a reopening is necessary to allow for an administrative
closure. In a multiple claimant situation, reopening and administrative closure
will apply only to those claims where the DO cannot confirm an address.
However, later, if the DO receives written confirmation of a valid address on an
administratively closed claim, it may then become necessary to reopen the other
claims to permit for a reissuance of a unified FD.
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CHAPTER 26 — FAB DECISIONS

1. Purpose and Scope. The Act and its implementing regulations provide for administrative
review of all RDs. This Chapter describes the process by which the FAB performs that review
and issues a FD or Remand Order on claims filed pursuant to the EEOICPA. This chapter also
describes the FAB process following a claimant’s request for reconsideration of a FD.

2. FDs. The FAB HR reviews all evidence of record and the RD. Based upon that

review, the FAB HR issues an independent written decision addressing the

appropriateness of the RD outcome. FAB follows the same uniform formatting guidelines as the
RD (which are outlined in Exhibit 24-1). A FD of FAB may accept the findings presented in the
RD, whether the RD awards or denies benefits, or reverse the RD if it denies the.¢laim and.the
FAB HR determines that the claim should be accepted. If FAB disagrees.with the outcome of
the RD, but there is insufficient basis to warrant a reversal, it issues a separate type of decision
called a Remand Order. Guidance relating to the issuance of Remand Orders comes later in the
chapter. As part of the content of a FD, the FAB HR makes findings,of fact and conclusions of
law that support his or her position.

There are several types of FDs:

a. Acceptances. When FAB receives a RD accepting a claim for benefits, the
assigned CE/HR evaluates the evidence, and the written content of the RD to
validate that the RD outcome is appropriate/given the circumstances of the claim.
In particular, the assigned FAB HR is:.to.determine whether the conclusion
described in the RDds basedon the proper application of EEOICPA legal,
regulatory, or procedural standards to the facts of the case. Once the FAB HR has
determined the RD to aceept was decided properly, he or she is to prepare a FD
listing the findings of fact and conclusions of law that permit the final approval of
the claim.

(1) If the DO issued a RD accepting the claim in full and independent review
by FAB concludes the acceptance is correct, FAB issues the FD awarding
benefits in full.

(2) [fthe DO has issued a RD accepting one or more claim element(s) while
denying and/or deferring other elements, the FAB issues the FD on the
accepted portion of the claim as soon as possible to expedite the
claimant’s receipt of benefits. The FAB does not wait to issue the FD
until the elements under development at the DO, or under contention due
to denial, are decided.

b. Denials. When FAB receives a RD in which the DO denies the claim in full or in
part, FAB reviews the RD and independently reviews the case to ensure that
appropriate development has occurred, the case has been adjudicated consistent
with the law, regulations, policies, and procedures and that the assessment of
evidence has been interpreted reasonably to allow for a negative outcome.
Provided no technical or procedural errors exist, FAB issues a FD to deny the
claim.
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If the RD denies one claim element and defers another claim element pending
further development, the assigned DO CE continues to develop the claim element
that is not before the FAB.

(1) For non-contested denials, absent any technical or procedural error, the
FAB issues a FD accepting the RD findings and denying the claim for
benefits in cases where no timely objection is filed, or a waiver i$
received.

(2) For contested denials, the FAB considers the timely filed written objection
by either conducting a hearing, if requested, or a review of the written
record before a FD is issued, as appropriate.

Decisions Issued in Response to an Objection. Aftet considering a timely filed
written objection by conducting a hearing that has been requested or, in those
cases in which no hearing has been requestedyby reviewing the written record,
FAB issues a decision based upon its review of the record, consideration of the
objections, and any new evidence. The FAB candissue a FD, a remand order
returning the case file to the DO for furthet.development or some other action, or
a FD reversing a RD denying benefits.

Remand orders and FD reversals.arediscussed below and can be issued on both
contested and non-contested.claims.

(1) A review ofithe written record (RWR) is performed after a claimant has
objected to the findings of'a RD without requesting an oral hearing. The
FAB will review the written record, the claimant’s objection, and any
additional evidence submitted to determine whether the RD findings can
be adepted, reversed to accept the claim, or remanded for further
development. The FAB HR must review all objections raised in the RWR
objection letter and respond to each objection clearly and
comprehensively. Once this review is complete, the FAB issues a
decision based on its independent review.

(2) [fthe FAB conducts a hearing and satisfies all of the requirements of the
hearing process (see Chapter 25 - FAB Review Process), a decision is
issued. While the HR may entertain objections raised from several RDs at
the hearing itself, one FAB decision will be issued that addresses each
contested RD after the resolution of the entire hearing process.

3) In the decision following a hearing, the HR outlines the facts of the case,
lists and comprehensively addresses all of the objection(s) (whether raised
in the hearing request letter, subsequent letters, hearing testimony, or
hearing exhibits) and thoroughly discusses the findings and/or conclusions
of the FAB.
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d. Reversal. A reversal is a FD issued when the evidence shows that either the RD
denied benefits in error or new and compelling evidence warrants overturning a
RD denial and accepting a claim for benefits.

If there is evidence in the case that warrants a reversal, the FAB HR reverses the
decision with approval from the FAB Chief and issues a decision to the claimant
without delay. If the claimant submits additional evidence, the FAB HR reviews
such evidence and determines whether it is sufficient to accept the case. If it is
sufficient, and there are no outstanding development issues (such.as SWC/Tort
information), the FAB HR may reverse the decision immediately and accept.the
case. If the evidence is sufficient to warrant further development, FAB remands
the case.

(1) A reversal can be issued when a case is deniéd in full or in part. In partial
denials, the FAB may reverse to accept if'the portion of the claim denied
by the RD is found to be in posture foriacceptance, a DO error is
identified, or new evidence is received that warrants a‘reversal.

(2) A decision reversing the RD is used.only wherea denial is reversed to
accept benefits. The FAB.maynot issue a reversal to deny benefits. The
rationale for reversals must be clearly stated in the body of the decision
and forwarded with the ‘case file to the FAB Chief for review and
approval. A reversal.cannot be issued without such approval.

3) When considering a reversal, FAB must be mindful of tort offset/SWC
coordination and determine whether anyone received a settlement that
might reduce the EEOICPA benefit.

3. Preparation of FDs. »As with RDs, multiple FAB decisions are possible on one case.
Given the requirementthat any RD in which the DO decides the eligibility of any one claimant
to receive benefits must include all ¢laimants’ party to the decision, a FD cannot be issued
deciding any one claimant’s eligibility to receive benefits without including all claimants with an
interest in the claimas party to the decision. Accordingly, it is the responsibility of the FAB to
remand any RDywhich does not comply with these procedures and instruct the DO to issue a new
RD to address the eligibility of each party to the claim. This may require the reopening of
certain ¢laims, except in certain limited circumstances (see Chapter 27 — Reopening Process).

FAB decisionsiare plainly written and provide the claimant with a descriptive explanation
regarding the basis for the outcome. This ensures that the decision-making process is
transparent. The FAB clearly identifies the Part of the Act under which benefits are awarded or
denied so that the claimant clearly understands the decision. They include statutory/regulatory
language in the conclusions of law when outlining the benefits being awarded or denied.

a. Three Components. The FAB representative must prepare three components
before issuing a FD.

(1) A cover letter explaining that a FD has been reached. The cover letter must
clearly identify what is being accepted, denied and/or deferred, and under
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what Part of the Act. This letter provides general information about the FD
process and the administrative review available to the claimant. Exhibit
26-1 provides a sample FD cover letter.

(2) The FD. The FD contains a Notice of Final Decision (Introduction),
Statement of the Case, Findings of Fact and Conclusions of Law. Exhibit
26-2 provides a sample FD format.

3) Certificates of Service certify that each listed claimant andthis or her AR
was mailed a copy of the FD and the date it was placed.n the U.S. mail.
A separate certificate of service is created for each claimant, but a
claimant and his or her AR may appear on the same certificate of seryice.
Exhibit 26-3 provides a sample Certificate of Service.

An acceptance may include two other components: (1) a medical benefits letter
explaining entitlement to medical benefits foran aceepted condition (Exhibit 26-
4); and/or (2) two Acceptance of Payment forms (EN-20), which is required
before payment can be issued.

Formatting and Content, FD for Acceptances, Contested Decisions, Denials, and
Reversals. Where a FD is prepared for an acceptance, contested decision, denial
or reversal, it must contain the following sections in the following sequence:

(1) Notice of FinaldDecision (Intreduction). This portion of a FD succinctly
summarizesWhat benefit entitlement is being accepted, denied or deferred.
Distinction is made between benefits addressed under Part B vs. Part E.

(2) Statéement of'the Case. This section sets out the case history, relevant to
theissue for determination, up to the point of the issuance of the FD,
including FAB actions and other pertinent information in a clear, concise
narrative. No‘analysis of the facts or law and no citations should appear in
this section.

(3) Findings of Fact. This section is a recitation of all facts needed to reach
the'conclusions of law and the ultimate decision rendered by the FAB.
The findings of fact are the most significant findings from the Statement
of the Case that are needed to support the FD ruling. Each finding is
numbered sequentially. The findings should draw conclusions from the
evidence of record, and must not simply recite the statement of the case.

(4) Objections. This section contains a summary of any timely objection
brought up by the claimant or AR in connection with the RD(s) before
FAB, as well as FAB’s response to these objections. The summary should
mention all timely objections in a clear and orderly manner, but the
summary does not need to be numbered and it may combine similar
objections. All summarized objections must be responded to, with a
discussion of FAB’s analysis of the objections in respect to entitlement
requirements and an explanation of whether the objections have an impact
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on the adjudication of the claim. In most situations, to fully respond to the
objections, the Objections section will need to make reference to the Act,
regulations, or procedures. Therefore, citations are necessary and
appropriate in this section.

(a) Objections to NIOSH Dose Reconstruction Decisions. Detailed
procedures for assessment of objections to the NIOSH process are
found in Chapter 25 - FAB Review Process.

(@)

(i)

(iii)

Factual objections in FD. If the claimant'submits a factual
objection and the factual findings reperted to NIOSH are
supported by the evidence of record, the.FAB HR addresses
the objections in the FD. No referral to the DEEOIC HP is
necessary. If the factual findings reported to NIOSH do not
appear to be supported by the evidence of record the FAB
HR refers the case to the HP for review., If the HP
determines that a rework of the dose reconstruction is not
necessary, the FAB HR addresses the objection in the FD
by outlining the findings of the HP. However, if the HP
determines. thata rework of the dose reconstruction is
necessary, the FAB HR remands the case to the DO.

Technical Objections in FD. A technical objection
involving either.methodology or application must be
referred to the DEEOIC HP. If the DEEOIC HP deems
none of the technical objections plausible, the FAB HR
incorporates the findings on these technical issues into the
FD.

However, if the DEEOIC HP determines that there is
substantial factual evidence that NIOSH had not previously
considered and/or that NIOSH should consider an issue
relating to application of methodology, he or she notifies
the FAB HR, who then remands the case, after supervisory
approval, to the DO with instructions to refer the case back
to NIOSH. In most cases, NIOSH will perform a new dose
reconstruction based on circumstances of the remand.

Objections to Methodology in FD. When an objection is
directed at NIOSH’s methodology, the FAB HR states in
the decision that the objection cannot be addressed based
on 20 CFR § 30.318(b) (methodology that NIOSH uses in
arriving at reasonable estimates of radiation doses is
binding on the FAB). The FAB HR makes this statement
only if so advised by the DEEOIC HP. Objections related
to the content of NIOSH-IREP software are also related to
methodology. However, the calculation of the probability
of causation using the IREP software is the responsibility
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of the DEEOIC; therefore, FAB must address these
objections in the FD.

(5) Conclusions of Law. This section contains the statutory and regulatory
analysis used by the FAB reviewer to support his or her decision,
referencing the findings of facts that support the conclusions of law.»This
section must be well-reasoned and provide appropriate legal citations. It
should not, however, consist of a list of statutory and regulatoty references
without any explanation. This section also discusses any objection raised
by the claimant in writing or through an oral hearing and includes FAB’s
response to the objection based on FAB’s analysis of the objections and
evidence of file. Finally, an overall legal conclusion supporting the
decision must be reached. The conclusions of lawsmust specifically
identify whether or not benefits are being awarded or denied and under
which Part of the Act.

c. Return of FD by Postal Service. Should FAB receive a returned FD, the FAB HR
will attempt to obtain the new or updated address for the claimant and re-mail the
decision. More details regarding the handling©of a returned FD are outlined in
Chapter 25 - FAB Review Process:

4. Remand Orders. If the FAB determines thatthe claim(s) addressed in the RD are not in
posture for FD, 20 C.F.R. § 30.317 givesFAB the authority to return cases to the DO without
issuing a FD. A Remand Order is a wiitten directive.to.the DO issued in lieu of a FD.

A Remand Order is written in narrative format to the claimant(s), but does not contain the
normal sections of a FD (Statément of Case, Findings of Fact, and Conclusions of Law).
However, where objections have been filed or a hearing has been held, the remand order should
discuss and respond to the objections raised. It may instruct the DO to perform further
development, addressian.error or otherdeficiency contained in a RD, address new evidence or a
new claim received prior to the issuance of the FD, or address a change in the law, regulations,
policies, or procedures. A Remand Order can be warranted at any point during a review of the
written recotd, before©r after a hearing, or during the review of a RD.

FAB is to use reasonable discretion when assessing a case for remand. If the RD provides sound
reasoning and thorough discussion of how it reached its conclusions and does not include
material factual errors or erroneous application of law, the FAB must respect the DOs
adjudicatory function. If FAB can make a reasonable determination that the outcome of the case
would not be materially affected regardless of further development, FAB should exercise its
discretion and not issue a Remand Order

Should the FAB find a technical, procedural, or some other error requiring a remand order, the
FAB returns the case file to the DO with specific instructions in the remand order as to how to
proceed further. Remand orders are largely issued in instances where further development is
required at the DO level. FAB does not issue a remand order where FAB personnel can conduct
minor development to resolve the issue at hand.
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Change in Law, Regulations or Policies. If FAB determines that a RD outcome is
erroneous in light of a recent change in the law, regulations, or policy, FAB may
remand the case. When this occurs, the Remand Order is to include specific
narrative content explaining the basis for returning the case to the DO. For
example, newly designated SEC class, changes to the DOE facility or AWE
facility coverage, date, or facility changes to the list of residually contaminated
sites, modified program information on toxic substance or occupationalshealth
effects data or other regulatory or policy changes that could affect the claim
outcome.

Erroneous Application of Law, Regulations, Policies or Procedures. IAf FAB
determines that the recommended determination in the RD resulted from a
misapplication of the law, regulations, policies, or procedures, FAB maytemand
the case. The Remand Order identifies the misapplication of law, regulations,
policies, or procedures and describes how it effects the adjudication of the case.
To expedite a favorable decision, the FAB HRican reverse the decision without
issuing a Remand Order, following procedures set forth in subpart 2.d of this
chapter.

Receipt of New Medical EvidenceoraNew Claim for a Previously Unclaimed
Illness. If while the case is at EAB, new medical.évidence or a new claim for a
new illness is received that is material to the recommended denial, FAB may
remand or reverse to acceptithe claim, as applicable.

For example, if the RD denigs a claim for CBD on the basis of a lack of medical
evidence and the.claimantdater submits medical evidence establishing CBD, the
FAB may remand the claim or reverse the RD if all elements of the adjudicatory
process arecomplete:

If a claim for a new illness is received, the case will be remanded for development
of the newly claimeddillness if it will affect the outcome of the issue before the
FAB. If filing of the new claim will not affect the issue before the FAB, the FAB
canissue a FD and return the new claim to the DO for further development. If the
EAB is not immediately ready to issue the FD, then the FAB is to notify the DO
that.a new claim has been filed so that the assigned DO CE may create the new
claim and begin development while the case is at FAB.

Receipt of Other New Evidence. If FAB receives new evidence that was not a
part of the file when the RD was issued and that is material to the recommended
determination (such as employment evidence, survivorship evidence, or evidence
of a SWCl/tort suit); FAB may remand the case or reverse the RD if it is
advantageous to the claimant. The Remand Order will describe the new evidence
and its possible effect on the adjudication of the case.

Evidence Already in File. If the RD fails to properly address material evidence in
the file and the failure could have an effect on the adjudication of the claim, FAB
may remand the case. The Remand Order will describe the evidence and its
possible effect on the adjudication of the case. If advantageous to the claimant,
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and all adjudicatory issues are complete, FAB may reverse the RD and accept the
claim.

For example, if evidence in the file sufficiently supports a diagnosis of a claimed
cancer but the cancer was not included in the dose reconstruction, FAB may
remand the case for a re-work of the dose reconstruction.

Miscalculation of Tort Offset or SWC Coordination. If FAB determines that the
RD contains a finding of fact or conclusion of law that is based oma material
miscalculation of the offset arising from a tort lawsuit or SWC.€oordination; FAB
may remand the case.

(1) If a case is remanded for this reason, FAB includes.its calculation
worksheet in the file and a supplemental explanation of what FAB
considers the evidentiary basis for its calculation.

(2) If FAB determines that the miscalculation was relatively minor and was
not favorable to the claimant, FAB may exercise its discretion and issue a
FD which corrects the calculation in thé claimant’s favor, without a
remand.

Where a case is at FAB for review of one claim element and a remand order is
issued on another claim element; the designated DO CE addresses the remand
order. If there are no outstanding issues-before FAB, the remand order and case
file is returned to the DO that 1ssued the RD. FAB may also issue remand orders
in part, returning,one portion of the claim to the DO for further action and issuing
a FD on otherportions of the claim.

Format of Remand Order.. A Remand Order follows a narrative format and is
directedito the DO which issued the RD. It includes a brief discussion of the
claim’s adjudicatoryhistory when pertinent to the matter at hand, the basis for the
femand, any explanation and supplemental documentation required and an
explanation of the actions to be undertaken by the DO. A sample Remand Order
is shown in Exhibit 26-5.

Notification and Transfer of File. When a Remand Order is issued, FAB inserts
into'the case file a copy of the Remand Order, certificate of service, and any
supporting calculations or supplementary documentation. FAB sends a copy of
the Remand Order, certificate of service, and cover letter to the claimant and the
AR, if any.

(1) The cover letter explains the Remand Order and the DOs responsibility for
preparing a new RD after further development. Additionally, the cover
letter advises the claimant to which office the case file is being forwarded,
and provides the address and telephone number of that office (See Exhibit
26-5).
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(2) A certificate of service, which certifies the Remand Order was mailed on a
certain date, is also prepared for each individual recipient, attesting to the
date the remand order is sent, and is also included in Exhibit 26-5.

3) Upon issuance of a Remand Order, FAB transfers the case file to the DO
that issued the RD.

Challenging a Remand Order. No procedure allows a claimant to diréctly
challenge a Remand Order, but each DD has the authority to formally challenge a
FAB Remand Order with the DEEOIC Director if sufficient cause exists to do so:
In such instances, the DD prepares a memorandum to the Ditector of the DEEOIC
outlining his or her concerns and the case file is transferred to the Office ofthe
Director for review.

5. Administrative Closure. If FAB determines that an individual claim requires

administrative closure, a Remand Order is not necessary. These situations include:

a.

Version 7.0

Claimant Withdraws Claim. If a claimant advises the DEEOIC that he or she
wishes to withdraw the claim, the FAB administratively,closes the claim and
drafts a memo to the file explainingthe reason. for theé closure. Additionally, the
FAB is to send a letter to the claimant advising him/her of the administrative
closure.

Claimant Dies. If the elaimant dies afterthe issuance of a RD but prior to
issuance of the FD, the decedent’s claim is administratively closed by the FAB.
In the case of a single ¢laimant, the FAB returns the claim to the DO to pursue
survivor claims. In situations involving multiple claimants, the case is remanded
to the DO for the issuance of a new RD which reallocates benefits. However, if
the RD is recommending denial of all claims, the FAB may issue a FD to the
remaining survivors, denoting the administrative closure of the decedent’s claim.

ClaimantCannot be Located. When a RD is returned by the Postal Service and a
current’address for the claimant cannot be obtained within a reasonable period of
time, the FAB administratively closes the claim and returns the case file to the
DO, In situations involving multiple claimants, the FAB issues a FD to the
remaining survivors, denoting the administrative closure of the claimant whose
address could not be determined, and outlining that the share of compensation of
the claimant whose claim has been administratively closed will be held in
abeyance.

SWC/Tort/Fraud Statements (EN-16) Not Obtained. Where signed statements are
required regarding tort lawsuits, SWC claims and any possible fraud committed in
connection with an application for or receipt of any federal or SWC benefit, and
the claimant has not submitted such statements within 30 days of the issuance of
the RD, the FAB administratively closes the claim. A memo to the file is drafted
explaining the reason for the closure, and a letter is sent to the claimant advising
him/her of the administrative closure.
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In instances involving multiple claimants and one or more claimants have not
submitted the required EN-16, the FAB issues a FD to the claimants who have
submitted a signed EN-16, denoting the administrative closure of the claimant(s)
who failed to submit an EN-16. The share of compensation of the claimant(s)
whose claim(s) has been administratively closed will be held in abeyance.

When a consequential injury is to be accepted, the CE must get a new signed EN-
16 SWC/Tort/Fraud affidavit from the claimant for that consequential injury.

FAB’s responsibilities in obtaining the appropriate EN-16 forms are described in
further detail in Chapter 31 - Tort Action and Election of Remedies and Chapter
32 — Coordinating State Workers’ Compensation Benefits.

6. Claimant Rights Following the Issuance of FAB FDs. A claimant may seekréview of a

FD by filing a request for reconsideration or by filing a request for reopening of the claim. This
section discusses requests for reconsideration and provides guidancerelating to the initial receipt
of requests for reopening.

a.

Version 7.0

Receipt of a Request for Review.

(D

2)

3)

4

A request for reconsideration will be considered timely if it was filed
within 30 calendar days of the'date of issuance of the FD. Pursuant to 20
C.F.R. § 30.319(b)s the request will be considered to be “filed” on the date
the claimant mails it to the FAB,as determined by the postmark, or on the
date the written request is actually received by the DO or FAB, whichever
is the earliest determinable date. A request for reopening may be filed at
any time after the ED is issued.

Any correspondence from a claimant or AR which is received in the DO
or.FAB within 30 calendar days after the FD is issued, and which contains
either an explicit request for reconsideration or language which could be
reasonably mterpreted as intent to disagree with the FD will be considered
a timely request for reconsideration. If new evidence is received in the
DO or FAB within 30 calendar days after the FD issuance, and the new
evidence relates to an issue which was adjudicated and denied in the FD,
this new evidence will be considered a timely request for reconsideration.
If the DO receives the request for reconsideration, it must be sent to FAB-
NO for handling.

Upon receipt of correspondence or new evidence which constitutes a
timely filed request for reconsideration, FAB will send a letter to the
claimant acknowledging receipt of the correspondence or evidence and
advising that such receipt is considered a timely filed request for
reconsideration.

If correspondence received within 30 calendar days of the FD specifically
requests a reopening instead of reconsideration, it will be handled as a
reopening request by the DO. If both reconsideration and reopening are
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requested, FAB will process the reconsideration request first and then
forward the claim to the DO to process the reopening request.

(%) A request for reopening may take several forms:

(a)

(b)

Any correspondence or evidence containing or accompanied-by.a
specific request for reopening, which is received at any time after
the issuance of the FD, will be treated as a reopening request.

If correspondence or evidence is received without a specific
request for reopening after the deadline for atimely
reconsideration request, and the FD denied the elaim to which the
correspondence or evidence relates, the.evidence s reviewed for
possible reopening.

If FAB determines that such correspondence or evidence meets the
evidentiary requirements set'forth in 200C.F.R«¢' § 30.320(b), the
FAB-DO district manager or the FAB-NO Branch Chief will
prepare a memorandum to the EEOICP Director outlining the
relevant claim histery and the nature of the evidence and forward
the case file to the EEOICP Director for review for possible
reopening.

Should.the evidentiary.requirements not be met, FAB will
associate the correspondence or evidence with the case file. In
either case the claimant will not be notified of the actions taken by
the FAB, because the claimant has not requested a specific action.

(6) Uponireceipt of a request for review:

(a)

(b)

Any réquest for reconsideration, along with the case file, is
forwarded to FAB and assigned to a FAB HR for review. A
reconsideration request will not be assigned to a FAB HR who
issued the FD for the specific claim element being addressed in the
reconsideration request.

Additionally, should the claimant specifically request that the
reconsideration be addressed by a different FAB office, every
effort should be made to accommodate the claimant.

The FAB HR will screen the case to determine if the
correspondence constitutes a request for reconsideration and, if so,
if the request was timely filed.

All requests for reopening received in the DO are initially

reviewed by the DD. If a reopening request is received in FAB,
the FAB-DO district manager or FAB-NO Branch Chief will
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(7

®)

transfer the request, any supporting evidence, and the case file to
the DD for review.

Upon receipt of a timely request for reconsideration, the FD in question
will no longer be deemed “final” until a decision is reached on the
reconsideration request. Receipt of a request for reopening does not-have
a similar effect and the subject FD remains “final” until such time as the
EEOICP Director issues an order reopening the claim.

A reconsideration request does not come with further reconsideration
rights but only reopening rights or right to file suit in{District.Court.
Therefore, if FAB denied a request for reconsideration and‘the claimant
subsequently files another request for reconsideration of'the same'FD,
FAB will not entertain the subsequent request. A letter explaining to the
claimant that reconsideration rights attach'only once to a FD 1s signed by
the FAB chief.

Processing an Untimely Request for Reconsideration.

(1

2)

Any initial reconsiderationaéquest which is filed after the above-noted
deadline is an untimely filed request for reconsideration.

(a) No letter isssent to acknowledge receipt of an untimely request for
reconsideration. FABuissues a Denial of Request for
Reconsideration advising the claimant that the request for
reconsideration was not filed within 30 days of the issuance of the
FD and must be denied.

(b) I£FAB concludes that any evidence received with an untimely
request for reconsideration may warrant a reopening, FAB may
forward the request to the DD of the DO with jurisdiction over the
claim for review.

If an untimely filed request for reconsideration is accompanied by a
specific request for reopening, FAB issues a Denial of Request for
Reconsideration based on the untimely filing. The FAB HR then forwards
the reopening request with the case file to the DD of the office with
jurisdiction over the claim for review for possible reopening.

Adjudicating a Timely Request for Reconsideration. Requests for reconsideration
typically come in a number of different forms. To determine the appropriate
action to be taken in response to the request, the FAB HR must review the request
and, if appropriate, any accompanying argument or evidence.

(1)

If the request for reconsideration simply states that the claimant disagrees
with the FD and provides no new argument or evidence in support of their
request, the CE/HR may simply deny the request for reconsideration on
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2

3)

4

the grounds that no argument or evidence was submitted that would alter
the FD. See Exhibit 26-6.

If the request for reconsideration raises new legal arguments with respect
to the FD but includes no new evidence, the CE/HR reviews the FD and
considers the arguments made by the claimant. The reviewer must
examine the evidence of record and the FD challenged by the claimant.
See Exhibit 26-7.

(a) If the arguments do not change the outcome of the FD under
review, the request for reconsideration is denied with.appropriate
and specific response to the arguments made in thetequest. FAB
does not make any factual findings.

(b) If the arguments made in the requeést for reconsideration support a
conclusion that there was a misapplication of the law, regulations
or procedures in the FD, thetequest for reconsideration may be
granted, and the case remanded to‘the DO, or a new FD issued by
the FAB reversing to acceptithe claim.

If the request for reconsideration includes.€vidence which is duplicative,
or essentially duplicates that which is already in the file and was
previously considered in the FD, the request is denied with an explanation
of how the newevidence does:net'change the outcome of the claim.

If the request for reconsideration includes new, probative evidence which
wouldalter the outcome of the FD, the request for reconsideration is
granted.

Effect:of denial or grant'of reconsideration on finality.

(1)

2)

3)

Ifthe FAB denies the request, the FAB decision which was the subject of
the request will be considered “final” on the date the request is denied. No
further requests for reconsideration of that particular FD of the FAB will
be eonsidered.

If the FAB grants the request for reconsideration and issues a new FD, that
decision will become final on the date of its issuance. Accordingly, the
FAB will consider subsequent requests for reconsideration pertaining to
that decision.

If the FAB grants the request for reconsideration and remands the case to

the DO for further development, the claimant(s) will receive a new RD
with the full rights that go with a RD and a new FD.
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7. Alternative Filing, Part E. If a claimant is denied as an ineligible survivor under Part E,
he or she has the right to alternatively receive a non-decision determination regarding the
employee’s claimed illness (es). FAB advises the claimant of this right in the cover letter of the
FD (see Exhibit 26-8 for a sample cover letter). Additional information regarding Alternative
Filing can be found in Chapter 20 - Establishing Survivorship.

<
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CHAPTER 27 — REOPENING PROCESS

1. Purpose and Scope. This chapter describes the process by which the Director of the
DEEOIC reopens claims for benefits under the EEOICPA and vacates decisions of the FAB.

2. Authority. Under 20 C.F.R. § 30.320, the Director of the DEEOIC has the authority:to
reopen a claim and vacate a FAB decision at any time after the FAB has issued a FD pursuant to
20 C.F.R. § 30.316. Also, under 20 C.F.R. § 30.320(a), the Director may vacate a FAB Remand
Order. While any party to a FD may submit a written request for reopening, it may also occur at
the discretion of the Director of the DEEOIC for administrative reasons, due to procedural error;
or a change in the law, regulations, agency policy, or any other reason at the sole discretion of
the Director. If the Director initiates such a review, the NO requests the case filedfrom the
District or FAB Office for the reopening to be handled locally or delegates the authority for the
reopening to be handled at a DO through procedural directive. The Director’s decision to reopen
a claim and vacate a FAB decision is not reviewable.

The Director will delegate reopening authority by issuance of policy directives or other formal
guidance that explains the extent of reopening authority conferred. In certain circumstances, the
Director may delegate authority to reopening claims to the,Branch Chief of the Policy Branch,
the Unit Chiefs for the PRPU, and the DDs. For.delegated teopening authority granted to the
DDs, the delegation applies to ADDs when agreed to by a DD. The DEEOIC Director can grant
reopening authority to other individuals in the program as needed. The Director retains sole
reopening authority in any instance where-he or she has not delegated reopening authority.

3. Claimant’s Explicit Request for Reopening. The regulations allow a claimant or a
claimant’s duly AR, at any time after the FAB has‘issued a FD, to file a written request seeking
reopening of a FD under the EEOICPA; pursuant to 20 C.F.R. § 30.320(b). The Regulations
allow that such a request may be filed:

Provided that the claimant also submits new evidence of either covered employment or exposure
to a toxic substance, or identifies either a change in the PoC guidelines, a change in the dose
reconstruction methods or an addition of a class of employees to the SEC.

There is no limit to how many times a claimant may request a reopening. A written request for a
reopening is to result in‘a written decision either accepting or denying the reopening.

a. Timeliness. A claimant may file a request for reopening at any time after the
FAB issues a FD. The CMR is to associate incoming reopening documentation to
the case record in the OWCP OIS. Upon review by the responsible staff person in
the DO or FAB, the reopening is marked as reviewed and indexed clearly as a
request for reopening.

b. Initial Review. The responsible staff person who screens the incoming reopening
request in OIS is to direct the documentation to the DD responsible for the case
file.

Requests for reopening received in the NO FAB (FAB-NO) are reviewed by the
FAB-NO Branch Chief. The DD or FAB-NO Branch Chief is to conduct an
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initial review of the correspondence to determine whether the request is
accompanied by new evidence, or other information, which is of a sufficiently
compelling nature to warrant a reopening.

c. Referral for Reopening Action. Once initial review of a reopening request is
completed, the DD or FAB-NO Branch Chief is to determine the responsible
party for issuing a reopening decision. In many instances, the DD will have
authority to issue a reopening decision on his or her own authority, as delegated
by the Director. The FAB-NO Branch Chief, however, does not have the capacity
to reopen a FD. Accordingly, he or she is to decide the appropriate office to
which the reopening request is referred for review. The options available to the
FAB-NO Branch Chief are to refer the matter to a DD with jurisdic¢tion over the
case or refer it to the DEEOIC Director. Circumstancesdin.which a DD c¢an
reopen a FD are as follows:

(1) Employment. Newly submitted employment evidence contradicts a FD
that the employee did not have covered employment,

(2) Survivorship. A previously denied survivor submits new evidence to
document his or her qualifyingrelationship to the employee. A DD may
also reopen a FD when a new survivor subsequently files a claim in a
multiple claimant case and is«determined to be eligible.

3) SEM. An update occurs to SEM;or the claimant presents new factual
evidence that a previously denied, closed, or unverified toxic substance
exposure.is newly shown to be linked to the claimed illness(es).

(4) PoC: Cases€ontaining a FD based on a PoC of less than 50% are
reopened.by the DD when new evidence is received that warrants a
referral to the NIOSH resulting in a revised PoC that makes the claim
compensables This most commonly occurs with claimant submission of
an additional cancer claim. In those instances where a new cancer is
evaluated by NIOSH and does not result in a PoC of 50% or greater, a
reopening of the prior FD is not necessary. The DD directs his or her staff
to proceed with any additional development that may be warranted (Part E
analysis for non-radiogenic toxic substances) or proceed with a
recommendation to deny the new cancer claim if Part E does not apply.

%) New Medical Evidence. New medical records or documentation is
submitted, which clearly establishes a diagnosis of a medical condition or
the existence of a percentage of whole person impairment, previously
denied in a FD due to insufficient medical evidence.

(6) Change in Law, Regulations or Policies. If the initial review reveals that
the claimant has identified a change in the law, regulations, or policies
governing the EEOICPA, the DD determines whether the nature and
extent of such information satisfies the requirements of 20 C.F.R. §
30.320, and whether it is sufficient to warrant reopening.
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d. Denial of Request for Reopening. If no evidence is submitted, or if the evidence
submitted and/or the change in law, regulations, or policies identified by the
claimant is insufficient to support a reopening, the DD issues a Denial of Request
for Reopening.

e. Referral to DEEOIC Director. If the DD or FAB-NO Branch Chief cannot
determine whether the evidence submitted, and/or the change in law, regulations,
or policies identified by the claimant, is sufficient to warrant a reopening, or if the
request presents an issue for which the Director has not delegatedseopening
authority, he or she is to refer the matter to the DEEOIC Director. A DD or the
FAB-NO Branch Chief is to refer to the Director requests involving uniquely
complex or potentially sensitive topics. In these instances, the pesson making the
referral to the Director prepares a memorandum explaining his or her reasons for
requesting the Director review the case for reopening. The memorandum is to
outline the case history, the evidence of record and explain why the new evidence,
or other information, is material to a potential@eopening. It is important that the
DD or FAB-NO Branch Chief merely identify the issue(s) requiring review. He
or she is not to advocate for a particular4eopening outcome, as that is the
exclusive purview of the DEEOIC Director.

4. Claimant’s Non-Specific Correspondence or Evidence. Once FAB issues a FD there may
arise situations where a claimant submits non-specific correspondence or evidence. Under these
circumstances, it is difficult to interpret the.documentation'to determine if the claimant is
objecting to a particular Conclusion of Law referenced.in the FD. To address this problem, it is
necessary for the staff person responsible for the claim to contact the claimant by telephone to
ascertain his or her intent to pursue an objection.

During contact with the claimant, the responsible CE or FAB representative is to notify the
claimant of his or her options, which may include reconsideration within 30 days of the FD (if
applicable) or evaluation.under the authority granted to the Director to reopen a claim. If the
claimant provides‘written or verbal ¢larification of his or her intention, the CE or FAB
representative i§ to input'a note in the ECS documenting clearly the information provided.
Should the €E or FAB representative not reach the claimant by phone within a reasonable period
(approximately 3 days), and clarification cannot be obtained by telephone, he or she will need to
evaluate the evidence to determine the appropriate action to be undertaken.

a. Non-Specific Correspondence or Evidence Received Within 30 Days of a FD. If
attempts to clarify the intent of the claimant are not successful, and the 30-day
period granted to request reconsideration has not expired, a DO FAB Manager or
FAB-NO Branch Chief is to determine if a sufficient basis exists to treat the
documentation as a request for reconsideration. A DO FAB Manager or FAB-NO
Branch Chief can delegate this responsibility to other FAB staff persons. If it is
determined that the evidence warrants a reconsideration determination, a DO FAB
Manager or FAB-NO Branch Chief ensures that the matter is referred to the
proper FAB staff person to record the request as a reconsideration requiring
action.
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Non-Specific Correspondence or Evidence Received After 30 Days of a FD.
Once the claimant’s option of requesting reconsideration expires, the claimant
only has the ability to pursue reopening should he or she disagree with a FD.
With the receipt of non-specific correspondence after the period of
reconsideration submission expires and efforts to have the claimant clarify his or
her intent to request reopening are unsuccessful, the staff person in possession.of
the file is to coordinate with the DD with jurisdiction over the case file t0
determine the appropriate course of action. The DD (or his or her delegate)
reviews the evidence to determine whether there is sufficient basisito warrant a
reopening, and whether he or she has been delegated authority to reopen based on
the case circumstance. If the DD or their delegate decides that the evidence
supports taking reopening actions and possesses the authority te reopen theFD,
he or she proceeds to review the case for a reopening deeision. If the DD does not
have the requisite authority to reopen the FD, or thefe is someother complication,
he or she seeks guidance from the DEEOIC Director.

Non-specific Evidence That Does Not Warfant Reconsideration or Reopening.
Under any circumstance where incoming correspondence does not support
reconsideration or reopening, the assigned CE‘or FAB representative assigned to
the case is responsible for uploading @memorandumto file in OIS documenting
the actions taken to review the ¢orrespondence that supports taking no action.

5. Reopening and Vacating a FAB Decision. The DEEOIC Director or an individual acting

under a delegated authority, reopens aFD or letter decision by issuing a Director’s Order.
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Director’s Order.Content.<A Director’s Order contains three components.

(1) Coyer Letters» The cover letter is addressed to the claimant(s) receiving the
Director’s'Order. It cites the authority by which a FD or Remand Order is
being vacated, and provides a summary of the issue under review, a clear
indication of all actions taken under the Order and the reopening
conclusion.

2) Director’s Order. A Director’s Order is the written notice which provides
narrative explaining the basis for reopening and vacating a FAB decision.
It is divided into three parts; including: a Background section, which
discusses the history of the case record leading to the FD under
contention; a Discussion section, which includes analysis of the evidence
supporting the decided outcome; and a Conclusion (see Exhibit 27-1).
The decision narrative is to provide descriptive explanation of the
rationale supporting the reopening and the basis for vacating a FAB FD or
Remand. There are many reasons for reopening a FD, including the
receipt of new evidence, incorrect application of program policy, or
content errors. In addition to including a written explanation of the
reason(s) for reopening a FD or Remand, a Director’s Order may provide
corrective action instruction to a district or FAB office responsible for the
case record.

297 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 27 —Reopening Process

3) Certificate of Service. This confirms the mailing date of a Director’s
Order and lists the name and address of the intended decision recipient. A
Certificate of Service is completed individually for each claimant (or his
or her AR) who is party to the Director’s Order. It must be dated on the
date of decision mailing.

b. Reopening Multiple Claimant Claims. Under certain situations, the CEr FAB
representative is to proceed with a reopening referral when a circumstance
involves a change to a benefit entitlement after the issuance of a ED involving
multiple claimants. Each individual named in a multiple claimant FD is required
to be a party to any decision that addresses a benefit entitlement, even if the
outcome does not necessarily change each claim. The reason for this is to ensure
each filed claimant receives notification of the distribution,of benefits under the
claim to which he or she is a claimant. It also permits each claimant:to contest
any outcome to which he or she disagrees. Common reasons for reopening a prior
FD to multiple claimants includes the identification of a new qualifying survivor,
new evidence documenting that a previously ineligible survivor now qualifies, or
reallocation of lump-sum compensationthat washeld in abeyance until the status
of a non-filing survivor was determined.

c. District or FAB Offices are Responsible for Complying with Any Guidance or
Instruction Provided in a Director’s Order. The 1ssuance of a Director’s Order is
at the discretion of the Direetor or a delegate. As the decision represents the
intent of the Director to address a defectin a FD, district or FAB offices are

required to comply with any.guidance or instruction included in a Director’s
Order.

6. Reopening and Vacating a FAB Decision Following an Employee’s or Survivor’s Death.
In cases where an employee.or survivor dies following the issuance of a FD and a new survivor
files a subsequent claimy the CE takes action to administratively close the deceased individual’s
claim. He or she.then initiates action to adjudicate the claims for any additional new survivor(s).
In some instances, during the adjudication of the claim for a new survivor, the CE may determine
that a factual finding and/or Conclusion of Law in a previously issued FD (i.e., covered
employment, survivorship, medical diagnosis, etc.) is not accurate and affects the adjudication of
the new survivor’siclaim.»Once FAB incorporates a factual finding and/or Conclusion of Law
into a FD, a CE cannot undo the decision by administratively closing it. A factual finding and/or
Conclusion of Law cited in a FD is legally operable until vacated by a Director’s Order issued by
the Director ot'someone with delegated authority to do so. For example, the employee received
a ED that specified covered dates of employment at facility A; however, with the employee’s
death, a survivor decision is now needed. Upon review, the CE finds that the employee’s
employment actually occurred at facility B. Under this circumstance, the CE must obtain a
reopening of the decision that was issued to the employee to allow for a correct reference to
covered employment at facility B. The CE is only required to address factual findings and/or
Conclusions of Law that contradict directly with the evidence necessary to proceed with a new
decision. It is not necessary for the CE to obtain a Director’s Order when FAB concluded that it
did not have the necessary evidence needed to arrive at a decision regarding a particular factual
finding and/or Conclusion of Law.
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In cases where the CE identifies a material factual finding and/or Conclusion of Law in a prior
FD that is now contradicted based on a new examination of case evidence, he or she is to obtain
a Director’s Order vacating the FD containing the erroneous factual finding and/or Conclusion of
Law.

a. When issuing a Director’s Order to correct a factual finding and/or Conclusien. of
Law from a previously issued FD, the Director or DD with authority toseopen the
claim issues the decision to all the parties named in the vacated FD. dn the
circumstance where all the parties who received the decision are deceased, the
Director or the DD is to issue the Director’s Order as would normally be thecase;
but annotate that he or she is issuing it to the case file as an administrative
function.

7. Denying a Specific Request for Reopening. A Denial of Reopening Request.ds a written
decision issued by either the DEEOIC Director or a designated representative, The content of a
denial is similar to that of a Director’s Order in that it contains a cover letter, decision notice, and
Certificate of Service. Much like a Director’s Order the décision notice provides a background
of the case history leading up to the decision under contention, and a discussion of the evidence
or argument presented in support of a reopening. However, the decision is to provide a detailed
explanation as to why the evidence presented is insufficient to warrant reopening of a FD or
Remand Order (Exhibit 27-2). The Director or designated representative responds
comprehensively to each objection presented by a claimant.

a. Issuance of a Denial of Reopening Request is to be Limited to the Individual(s)
Requesting Review.0f a FD.

b. Requests to Vacate a FAB.Remand Order. The DEEOIC Director is the only
authority that is permitted to vacate a FAB Remand Order. A reopening review
of a Remand Ordeér will normally originate from a DD or ADD due to the
identification of misapplied program policy or a challenge to FAB’s rationale for
returning a case to'the DO. In these scenarios, the DD or ADD is to send his or
her request for a review of the Remand to the Director. The referral is to include
a memorandum identifying the specific Remand Order under contention and state
merely that the DD or ADD wants the Director to review the Remand for
accuracy. The DD or ADD is not to advocate for any particular outcome, merely
that there is a potential deficiency contained in the Remand that the Director
needs to review. Upon receipt, if the Director agrees with the Remand Order, he
or she will deny the request to vacate by issuing a memorandum to the requesting
party. Otherwise, the Director issues a Director’s Order to vacate the Remand
and return the case file to the proper office for handling.

8. ECS Implications. All reopening requests, requests to vacate FAB decisions, and
decisions granting or denying such requests are to be properly documented in ECS pursuant to
DEEOIC procedures.
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CHAPTER 28 - MEDICAL BILL PROCESS

1. Purpose and Scope. This chapter describes the functions of the MBPU in supporting the
processing and payment of medical bills relating to the care of accepted occupational and
covered illness. This chapter also discusses topics relating to the processes and operations
necessary to process bills arising from the treatment of accepted illnesses.

2. Roles and Responsibilities. Upon issuance of a FD approving a work-related illness for a
qualified living employee, DEEOIC is responsible for furnishing those services, equipment, and
supplies prescribed or recommended by a qualified physician for an approvedillness that the
DEEOIC considers likely to cure, give relief or reduce the degree or the period of that illness.
MBPU oversees the medical bill processing systems, transactions, and coding.necessary to
assure prompt and accurate payment for approved medical benefits, andsworks with OWCP and
the BPA contractor to develop and implement appropriate bill payment codes, procedures, and
resolutions to related issues.

3. Medical Bill Processing Assistance. Given the disparate medical bill processing issues
confronted by DEEOC staff, especially MBE staff, the MBPU has established a dedicated email
inbox to serve as a conduit for DEEOIC staff to use when seeking assistance. Use of this
mailbox provides a method for obtaining a timelyfésolution of medical bill processing issues, as
they arise, and provides a uniform process for fesponding to questions and issues, program wide.
Field operations and MBAU management have diserétion to designate authorized staff permitted
to review inquiries to the DEEOIC Bill Pay Mailbox.

a. DEEOIC staff submissions to the DEEOIC Bill Pay Mailbox must communicate
clearly the medical bill processing issue or question requiring review or response.
Staff submitting inquiries to the mailbox are to limit requests to topics that relate
to the following:

(1) Medical Bill Processing Policy and Procedure. Issues or questions
involving policy interpretation of existing program guidance related to
medical authorizations, bill processing, travel reimbursement and other
ancillary services.

(2) Treatment Suites/Fee Schedule. Issues or questions involving automatic
payment for treatment or services under the DEEOIC treatment suites or
authorized fee schedule. This may include questions relating to the proper
ICD-9/10 code to apply to claim-specific situations.

3) Provider Outreach. Inquiries from medical providers regarding assistance
with enrollment, submission of a bill(s), or understanding DEEOIC’s
medical billing procedure.

4) Medical Benefit Authorization. Inquiries regarding processing claimant or

provider requests for ancillary medical services or home and residential
health care.
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(5) Bill Payment Processing. Inquiries regarding reimbursement of medical
bills that do not require policy interpretation of existing program guidance.
The body of the email itself must contain the following information (as
applicable):

(a) Location;

(b) CE/MBE Name;

(©) Employee’s Name;

(d) DOL File Number (not to be used in the subjectling);

(e) Accepted Condition(s) with ICD-9/10 code(s);

() Billed Amount(s):

(g2) Date(s) of Service(s)or Travel day(s);

(h) Medical Provider Name(s);

(1) Type of Service(s) (e«g., Pharmacy, In-Home Health);

() Question(s) or issue(s)to-be resolved.
Upon receipt of a mailboxdnquiry, designated staff within MBPU will evaluate
the submission and determine the proper course of action to generate a response.
If follow-up 1s necessary, the staff person will contact the requestor for clarifying
information about the nature of the inquiry. MBPU staff will work with
appropriate subject matter experts within DEEOIC to draft a response to the
requestor.. MBPU will route requests or claim matters requiring claims staff
feview to@appropriate DO or MBAU management.
The MBPU has also established a dedicated email inbox for public inquiries. Use
of this inbox provides stakeholders with a means to submit inquiries related to

medical bill processing issues that MBPU staff can research and provide a timely
response.

4. Automated Medical Bill Processing Systems. At the core of the medical bill

reimbursement process is the use of treatment suites. Treatment suites categorize those medical
services that a physician or provider routinely and customarily uses to treat the effect of an
accepted work-related illness(es). Using that categorization, DEEOIC automates the payment of
billed charges that align with services permitted under a treatment suite. DEEOIC reimburses
service charges under the treatment suite at a set rate of reimbursement in accordance with a
standardized fee schedule. The BPA handles all operational functions for the receipt and
automated processing of submitted medical bills in accordance with applicable treatment suite
and fee schedule procedures. The BPA is also responsible for managing and providing customer
service engagement on all matters involving the automated medical bill processing system.
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a. The BPA will provide notice to submitters regarding charges for services that are
not payable under the automated medical processing system. Those charges
requiring exception processing, or review for medical necessity, require manual
review by an assigned Medical Benefit Examiner (MBE), as discussed in other
sections of the Federal (EEOICPA) Procedure Manual.

5. Fee Schedule. For professional medical services, OWCP maintains a schedule of
maximum allowable fees for medical services or procedures performed in a given locality.
Providers who submit bills for payment are obligated to accept payment at the maximum
allowable rate under the applicable fee schedule and cannot seek payment from a beneficiary of
any differential between the charged amount and that paid under the fee schedule. QWCP sets
the permitted fees using a variety of factors.

a. Assignment of a value to procedures identified by HCPCS/ CRT® codé that
represents the relative skill, effort, risk and time required to perform the
procedure, as compared to other procedures of the same general class.

b. Index based on a relative value scale that considers skill, labor, overhead,
malpractice insurance and other related costs.

c. Monetary value assignment (conversion factor) for one unit of value in each of
the categories of service.

6. Fee Schedule Review Process« As patt of the.medical bill review process, program
regulations provide for the reconsideration of fee schedule reductions (charges by a provider that
have been reduced in accordance with thef OWCP fee schedule for that specific service). A
provider whose charge OWCP partially pays under the fee schedule has 30 days to request
reconsideration of the fee determination.

a. Fee schedule reconsideration circumstances. A medical provider may contest a
payment under the. OWCP fee schedule under the following circumstances:

(1) The service or procedure was incorrectly identified by the original
code; or,

(2) The presence of a severe or concomitant medical condition made
treatment especially difficult; or,

3) The provider possesses unusual qualifications (e.g., possesses
additional qualifications beyond board certification in a medical
specialty, such as professional rank or published articles.)

b. A provider is to submit a fee schedule reconsideration involving a DEEOIC claim
to the BPA at the medical bill processing mailing address, found on the DEEOIC
medical bill-processing portal. The fee schedule reconsideration request is to
communicate clearly that the provider is contesting a payment under the fee
schedule relating to a DEEOIC case file and the applicable fee reconsideration
circumstance the provider is pursuing. The provider is to attach any remittance
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voucher or other accompanying material the provider is using to support the fee
reconsideration request.

c. Once received, the BPA scans the fee schedule reconsideration and supporting
documentation into the medical bill processing system and conducts a review to
ensure proper initial processing occurred and to correct any technical errorsaplf
the BPA cannot resolve the reconsideration, the BPA sends a copy of thé request
to the MBPU via the medical bill processing inbox along with all supporting
documentation. MBPU will coordinate with the DD with jurisdiction over the
claim to assess the reconsideration request. MBPU will providée assistance with
evaluation of the request, including supplying information about anypotential fee
adjustment that the DD may want to consider. The DD ascertainswhether the
request or evidence provides a reasonable justification for.a fee adjustment based
on one of the three allowable exceptions. Within 30 days of receiving'a request
for fee reconsideration, the responsible DD is to issue a written determination on
the reconsideration request. The DD’s writtenidetermination is to state whether
an additional amount will be allowable, assfeasonable, considering the
information submitted in the reconsideration request. If the DD decides to deny
the reconsideration request, the DD is to melude the folowing notice within the
written decision:

If you disagree with this decision, you may, within 30 days of the date of
this decision, applyfor additional review. Direct any request for
additional review to the Nationalddministrator for Field Operations
(NAFO). You may submit with the application any additional information
you wishthe NAFQ to consider. Mail your application for additional
reviewdo the DEEQIC BPA at the following address:

<Insert BPA Mailing Address>

d. If a provider secks futther review of a denied reconsideration request, the
DEEOICBPA will coordinate with the MBPU to direct the request to the NAFO.
The NAFO performs the same functions as, and serves as the equivalent of, a
Regional Director, which the regulations reference as having to conduct this
review. The NAFO will review the application, including review of any
information supplied by the provider or maintained by DEEOIC regarding the
case file. Once the NAFO completes a review of the application and relevant
documentation, the NAFO will prepare a written response to the provider within
60 days of the receipt of the request for further review. The decision will
communicate whether an additional amount is allowable. If the NAFO denies an
additional amount, the NAFO will communicate to the provider that the decision
is not subject to further administrative review.

7. ICD-CM Codes. The International Classification of Diseases and Related Health
Problems, 9™ and 10" Revision, (referred to simply as ICD-9/10 - CM codes), is a healthcare
coding system used to classify symptoms, injuries, diseases, and causes of death with a system of
diagnostic codes. Each disease or health problem is categorized into a group of similar diseases,
and then assigned a unique code up to seven digits long. The first three characters of an ICD code
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designate the category of the diagnosis. The next three characters indicate the etiology, or cause.
The seventh character is used to define specific details of injury. The ICD-9/10 code corresponds
to the disease, illness, or medical condition, and identifies the organ(s) or portion of the body
affected by the condition. If needed, MBPU can provide assistance when necessary to ensure that
claims staff use the correct ICD-9/10 code in claims adjudication. For all medical conditions with
a medical eligibility begin date on or after October 1, 2015, the responsible DEEOIC staff.will use
ICD-10-CM coding in ECS, development, and decisions.

8. Coding Software. DEEOIC staff receive access to online coding software that helps to
identify appropriate ICD-9/10-CM code to apply to claims. These resources supplement hard copy
ICD-9/10-CM coding books.

0. Eligibility Files. For payment of medical bills, ECS generates-an.eligibility file,
consisting of claimant demographics, covered conditions, and eligibility begin and end dates,
which is automatically transmitted to the BPA. The BPA uses this as part of their automated
processing of bills received for reimbursement considerations

10.  Prompt Pay. The Prompt Payment Act requires‘federal agencies to pay vendors in a
timely manner. The Act requires assessment of late interest penalties against agencies that pay
vendors after a payment due date. DEEOIC has identified three classes of bills that fall under the
Prompt Pay Act: File Reviews, SECOP/Referee Medical Examinations by a CMC, CCIH, and
Toxicologist, and Impairment Rating Examinations« Designated staff handling different aspects
of case and medical benefit adjudication.eompletes ECS medical authorization coding to allow
for prompt payment of invoiced vender charges. Staff.are to refer to internal ECS guidance for
detailed instruction for proper coding of prompt pay authorizations.

11. Time Limits for Submission of Medical Bills. OWCP pays providers and reimburses
employees promptly for all bills submitted properly on an approved form and presented in a
timely manner. OWCP may. notissue payment for expenses incurred if the bill is submitted
more than one year beyond the end of the calendar year in which the expense was incurred, or
the service or supply was provided;Or more than one year beyond the end of the calendar year in
which DEEOIC first accepted the elaim, whichever is later.

a. In order.for DEEOIC to make an exception to the timely filing guidelines, the
claimant must submit a request to the DEEOIC along with one of the following
documents for review:

(1) Copy of the Remittance Voucher or Explanation of Benefits from another
health insurer indicating the provider submitted the bill to the other health
insurer instead of DEEOIC, which may have caused a delay in the bill
adjudication process past the DEEOIC’s timely filing deadline.

(2) Copy of a written notice from DEEOIC or DEEOIC’s BPA reflecting an
administrative error.

3) Evidence showing the medical reimbursement request/bill was submitted
previously within the filing deadline.
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(4) Supporting documentation demonstrating the accepted condition(s)
prevented the claimant from filing timely.

b. If the assigned CE or HR receives an exception request, he/she is to forward the
request to the MBPU via the DEEOIC Bill Pay Mailbox. The MBPU will
evaluate the request, including any necessary consultation with the Policy Branch,
to ensure it meets one of the four exception criteria. MBPU will communicate a
determination to the claimant explaining the outcome of its analysis t0 allow for
an exception to the time limit for submitting a medical bill. Under,the
circumstance where insufficient justification exists to allow for@n exception, the
MBPU will communicate to the claimant the same option totequest a
recommended decision as is described in this chapter under the Fe¢ Schedule
Review Process section.

12.  Provider Debarment and Suspension. Upon notice from®DOL’s Suspension and
Debarment Official (SDO) that it has issued a final determination of provider suspension or
debarment, MBPU issues a written notice to the provider advising that payment of services
provided on and after the final determination date are suspended and will remain suspended for
the duration of the suspension or debarment period describedn the SDO final determination.
BPA will not process any payments during the periodiof suspension‘or debarment. DEEOIC will
notify any claimant that has recently received ¢are for which DEEOIC has paid bills to a
provider that has been suspended or debarred, of the'suspension/debarment of their provider. If a
claimant is currently receiving treatmentfrom any such provider, DEEOIC will authorize a
change of providers, if requested.

Since suspension and debarment determinations apply only to payment for services provided on
and after the effective date of the determination, BPA will process payments for dates of service
prior to that effective dateseven if the request for payment is received by the BPA after the
effective date of the suspension.or debarment determination. If the SDO issues a determination
that rescinds or altersranearlier final determination, the SDO will provide notice to DEEOIC of
any such action. MBPU will then.notify the provider accordingly, and process any unpaid,
appropriate bills.

13.  Issuing Medical Payments to a Survivor After the Employee’s Death. Upon receipt of
documentation establishing the employee’s date of death, the CA changes the Employee Mail
Name on the Claimant Information screen in ECS to read “Estate of [plus Employee Name].”
This change is necessary so that any subsequent checks for medical reimbursement will be made
payable to the:employee’s estate, not to the employee name.

The CE/EO reviews all requests for reissuance of a medical reimbursement after the employee’s
death before sending it to the MBPU for handling. If a death certificate or additional
documentation is needed to support the request, the CE/FO sends a letter to the requestor and
advises that DEEOIC requires additional information to process the request.

a. Payment to Employee’s Estate: If a survivor returns a medical reimbursement
check issued prior to DEEOIC being notified of the employee’s death and
requests that it be reissued to the estate, the CE/FO scans a copy of the check into
OIS along with the death certificate. The original check is forwarded to the
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MBPU for cancellation, and reissuance of payment to the estate only after ECS is
updated to reflect “Estate of [plus Employee Name]” in the Employee Mail Name
field.

Payment to Other than Employee’s Estate: If payment for medical reimbursement
is being requested to a payee other than the employee’s estate, the DO reviews.the
request to determine the appropriate action:

(1) Community Property State - If the person requesting payment 15 the
surviving spouse who resides in a community property state, the DO
requests that the spouse provide proof of the couple’s legal marriage and
the employee’s death certificate. These documents are scafined into,OIS
and provided to the MBPU via the DEEOIC Bill.Pay Mailbox. MBPU
will forward the documentation to the SOL for review and guidance.

(2) Other requests - If the request is for any reason other than a “community
property” issue, the DO obtains any‘documents the requesting party
wishes to produce in support of his or herclaim, and forwards them to the
MBPU via the DEEOIC Bill Pay Mailbox.

(a) The MBPU forwards the request and supporting documents to the
SOL for review and guidance.

(b) If necessary, the MBPU requests that the DO provide additional
documentation or explanation from the requesting party, in

accordancewith guidance from the SOL.

(3)  Upon receiptof guidance from SOL supporting the request to change the
payee name, the MBPU will:

(a) Cancel the returned check in the Treasury Department’s system.
(b) Request that the DO change the Employee Mail Name in ECS.

() Reissue the check payable to the payee name.
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CHAPTER 29 - ANCILLARY MEDICAL BENEFITS

1. Purpose and Scope. This chapter provides an explanation of the process for the
evaluation and authorization of reimbursement claims for a wide variety of necessary medical
services and expenses arising from a covered or occupational illness accepted by DEEOIC
(accepted medical condition). Ancillary Medical Benefits (AMB) include services and medical
equipment or accessories that DEEOIC does not consider as routine or usually necessary for the
treatment of an accepted medical condition, and requires the submission of additional evidence
before DEEOIC can pre-authorize or authorize reimbursement. For procedures and processes
relating to home and residential health care (HRHC) claims, refer to Chapter 30 — Home and
Residential Health Care.

Under the EEOICPA, a covered employee with an accepted illness is.torreceive the services,
equipment, and accessories prescribed or recommended by a qualified physician for that illness,
which DEEOIC considers likely to cure, give relief, or reduce the degree or the period of that
illness. This chapter provides guidance to MBE staff regarding the review and assessment of
such claims to determine medical necessity and to issue afeimbursement authorization decision.
MBEs evaluate all such claims by reviewing medical evidence produced by a qualified physician
to decide whether to authorize reimbursement of costs formedically appropriate treatment of
DEEOIC-accepted medical conditions. Section 7:0fthis chapter (Issuing an AMB Decision)
outlines the steps for issuing decisions approviig or denying any’/AMB claim, and all sections of
this chapter focus on attaining the necessary evidenee for a decision.

2. Submitting Claims for Reimbursement Authorization. A claimant, AR, treating
physician, or other provider of AMB, may make a claim for reimbursement authorization,
including pre-authorization requests for future delivery of services and equipment. Requestors
are to submit AMB claims toithe DEEOIC BPA, via fax, mail, or electronically, through the
WCMBP system. The BPA will assign the authorization request to an MBE through the
WCMBP system. In the event that the assigned MBE, or a field or FAB operations staff person,
receives a reimbursement request as an‘unreviewed document via OIS, the staff person forwards
the request to the BPA.

3. Documentation Supporting a Claim Submission. To ensure timely review and accurate
processing of any AMB claim, requestors must submit the following information for the review
process to proceed:

a. Letter of Medical Necessity (LMN). The LMN is the foundation of all claims for
AMB. It is a narrative statement prepared and signed by a qualified physician,
who has been treating the claimant for one or more DEEOIC-accepted conditions.
The LMN represents that physician’s independent assessment and opinion,
including a brief review of the claimant’s pertinent medical history, a brief
statement regarding the claimant’s current medical condition, and an explanation
of the claimant’s medical need for treatment, services, or accessories, necessary to
provide relief for the DEEOIC-accepted medical condition(s).

To ensure that the physician’s opinion derives from a recent physical assessment
of the claimant’s medical status, the physician is to document that a face-to-face
evaluation occurred between the claimant and the prescribing physician, within
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six months prior to the date that the provider requests services or accessories. The
LMN must communicate clearly the type of AMB prescribed by the physician,
explain why those services/accessories are medically necessary for the accepted
condition, and specify the requested service period or duration of use. The
requestor is to submit any supporting documentation substantiating the medical
need for the requested AMB (e.g., medical reports, prescriptions, therapy repeoits,
diagnostic reports, etc.).

b. Information Required with Claim Submissions. To facilitate prompt
consideration of all AMB claims, submissions for reimbursement authorization
must include the following information, along with the LMN.

(1) Claimant information including Claimant Name;;DEEOIC Case 1D
Number, and Date of Birth.

(2) Provider, supplier, or requestor information ineluding name, provider
address, provider number, Tax ID nimber, National Provider Identifier
(NPI), telephone number, and fax number.

3) Prescribing/treating physician'contact information, including name,
address, telephone number, and fax number.

(4) Billing code(s) suchsas HCPCS and/or Current Procedural Terminology
(CPT®), Code Modifiet(s), Total-Cost, Begin Date, and End Date (if
applicable).

(%) ICD 10-CM code(s) for the condition(s) for the prescribed item(s).

4. Development Options Available to the MBE. When evaluating a physician’s LMN and
request for AMB, theeMBE must carefully examine the LMN, in conjunction with the available
medical evidencesto ascertain whether the physician’s request is consistent with and supported
by the medical €vidences and if the LMN conforms to any additional program guidance relevant
to the specific AMB.réquest. If, after a review of the medical evidence and the treating
physician’s LMN, the MBE determines the LMN does not provide sufficient information to
permit authorization, the MBE must undertake additional development. The MBE must decide,
from the available development options, which option will most likely lead to a response that
addresses the identified deficiency in the evidence supporting the request.

a. Communication with the Treating Physician. The MBE should consider the
claimant’s treating physician as the primary source of medical information
supporting the need for medical benefits. As such, the MBE should permit the
treating physician the opportunity to address any questions or other deficiencies
the MBE identifies during an examination of the medical evidence. The simplest
course of action may be for the MBE to contact the physician’s office by
telephone. If a telephone call results in a clarifying response, and appropriate
information is forthcoming, no further action may be necessary. However, if a
telephone call is not productive, a letter to the physician is necessary. Any such
letter to the physician who signed the LMN should be clear and concise. The
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MBE should identify the specific issue requiring clarification and should describe
the evidence or information the MBE needs to proceed with adjudication of the
claimant’s request for reimbursement of services or expenses.

The MBE’s development letter to the physician should request a response within
15 calendar days. If the requested evidence is not received within the 15-day
period, the MBE sends a second development letter, providing an additional 15
days for submission of the requested evidence. The MBE should provide a copy
of the development letters to the claimant and AR. The development letter should
clearly state that a lack of response, or submission of insufficient evidence, will
result in a denial of the request. (Exhibit 29-1 provides a sample development
letter for AMB requests.) Upon sending any development letter, the MBE
updates the ECS Correspondence section.

Nurse Consultant Referrals. DEEOIC Nurse Consultants assess medical evidence
to ensure it reasonably supports the services oriexpenses prescribed by the treating
physician. At any point in the development process, the MBE can request a Nurse
Consultant review of the evidence. Upon receipt’of a referral from a MBE, a
Nurse Consultant does not offer a recommendation regarding what is appropriate
for the claimant, but assists by providing advice allowing the MBE to make an
informed decision whether to authorize the AMB prescribed, or undertake further
development.

CMC/ SECOP Medical Examinations., If the MBE determines that the AMB
prescribed by the treating physician is unsupported by an appropriate medical
rationale, and if attempts by the MBE are unsuccessful in clarifying the evidence
with the treating physician, the MBE has the option of referring the claim to a
CMC or obtaining asSECOP., A SECOP requires a physical examination of the
claimant and.the SECOP physician’s review of the available medical evidence.

5. Addressing Certain Types.of AMB. When reviewing authorization requests for

reimbursementfor particular types of AMB, it is the role of the MBE to apply the following
program guidance wheén making a decision regarding the claim. The MBE must issue either a
written authorization or.denial, as is explained later in this Chapter, for each AMB claim
registered by the BPA.

a.

Version 7.0

Durable Medical Equipment (DME). DME is medically necessary equipment and
appliances, prescribed by a qualified physician, for a claimant’s extended use in
treating or mitigating the effect of an accepted medical condition.

(1) DME Purchases Under $500. Where the purchase price of DME,
appliances, or custom devices, is less than $500, the MBE may approve
the purchase request without obtaining cost estimates.

(2) Purchase of DME in excess of $500. For DME purchases that exceed
$500, the MBE must obtain two estimates, from two different DME
suppliers, clearly identifying the provider name and contact information.
The two estimates must quote a price for the exact same type, model,
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and/or description of the requested DME and/or appliances. Each
prospective supplier must submit a signed statement describing the
unadorned DME item that meets the treating physician’s specifications.
The statement must contain a breakdown of all costs, including delivery
and installation, and the current Healthcare Common Procedure Code
System (HCPCS) code for the DME item.

(a) A MBE may authorize the rental of DME, if the MBE¢establishes a
necessary and reasonable basis for such; including.cost
effectiveness of a rental for a limited duration versus the estimates
for authorizing purchase. If the MBE determines thatthe evidence
supports the appropriateness of DME rental, the MBE must
document the file with a Memorandum deseribing the justification
for allowing a rental in lieu of purchase.

3) Oxygen Therapy DME and Oxygen Medical Accessories. Physicians
prescribe Oxygen Therapy DME and Oxygen Medical Accessories to treat
patients diagnosed with different'forms of pulmonary disease. Some
examples of Oxygen Therapy DME.and Oxygen Medical Accessories
include stationary and portablé oxygen concentrators, gaseous and liquid
oxygen delivery systems, cannulas, tubing; regulators, etc. (Exhibit 29-2
provides definitions and describes the functions of some of the more
commonly prescribed oxygen DME/)

(a) MBE authorization requirements.

(1) Upon receipt of a claim and an LMN documenting a
substantiated medical need, the MBE may authorize one
stationary oxygen system for use in the claimant’s home
and one portable oxygen system. The assigned MBE must
review any request for any additional delivery systems for
the claimant to ensure substantial medical justification
exists for such a claim. Medical justification for additional
delivery system(s) must include sufficient rationale as to
how any additional system serves a medical need unfilled
by an existing stationary and portable system.
Authorization for oxygen accessories must align with the
medical need of the claimant.

(i1) For any claim for additional oxygen delivery systems or
other supportive oxygen DME, including medical
ventilators or oxygen system power back-up systems, the
MBE must obtain a LMN from the prescribing physician
that provides a well-rationalized justification for the
request.

(b) DME Repair/Maintenance Cost. The MBE must authorize the cost
for modifications and maintenance to DME equipment when
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(c)

(d)

(e)

&)

(2

(h)

(@)

presented with evidence validating the need for
changes/repair/maintenance of previously approved DME.
DEEOIC allows up to two hours of service within a 120-day
period.

DME Temporary “Loaner” Equipment. DEEOIC will authorize
temporary “loaner” equipment when DEEOIC authorized
equipment requires repair. Authorized repair periods fmay not
exceed one month. Authorization requests for temporary.
equipment (loaners), during repair periods, mustinclude a
description of the equipment that requires repair, and_the rental
authorization request must be for the same type of equipment,

Rental of Stationary Liquid GaseousSystems. The rental price of
these systems is to include the cost of content refills. Contents are
not separately reimbursable.

Rental of Portable Liquid'‘Gaseous Systems. The MBE can
authorize reimbursement, separately, forcontents for these
systems. One unit.of €ontents is equal to one month’s supply and
reimbursement i$ limited to one unit per month.

Purchase ofa,Liquid Gaseous System. Purchased systems do not
includecontents. When.authorizing purchase of a gaseous or
liquid systemy the MBE authorizes reimbursement of contents for a
period of one year. Authorizations are based on one unit per
month (1.e.;,.12 units = one year).

DME Replacement. The claimant must submit a new request for
replacement of previously authorized/purchased DME. The MBE
must approve replacement of the DME if it is three years or older,
if it 1s inoperable and beyond repair, if the cost of repairs exceeds
the replacement cost of equipment no longer under warranty, or, if
the equipment is lost or stolen. If the equipment is stolen, the
claimant must furnish evidence documenting the theft. The MBE
can consult with his/her supervisor for situations involving unique
or unusual circumstances that may require referral to the NO
MBPU for review.

DME Add-ons or Upgrades. An MBE may consider approval for
DME add-ons or upgrades where the evidence substantiates
medical need for the enhancement.

Travel Time. An MBE may not authorize separate reimbursement
for travel time for pickup and/or delivery of DME. These costs are
incorporated in the OWCP Fee Schedule and are not separately
reimbursable.
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() Emergency requests. The MBE may approve an emergency
authorization for rental of DME, for a 30-day period, while
undertaking necessary development.

Hearing Aids. The MBE may authorize hearing aids to address the effect of
accepted, work-related hearing loss when a licensed otolaryngologist, otologist, or
audiologist provides a well-rationalized LMN. The MBE’s authorizatiofi should
encompass reimbursement for the costs of evaluation, fitting, and thethearing aid
unit or units. The MBE may authorize one hearing aid per ear forpurchase every
three years. During any three-year authorization period, the MBE may authorize
costs relating to the repair of damaged hearing aids. If a claimant seeks
replacement of a hearing aid prior to the expiration of the three-year periodgthe
MBE has the discretion to determine if a reasonable andimedically. compelling
justification exists for a new authorization. Reasons for a new,authorization, prior
to the expiration of the three-year period, include; but are not limited to
documented loss, an unrepairable unit, or a prescription change.

Rehabilitative Therapy Services. DEEQIC defines these as therapeutic services,
for which a provider charges a fee to render care, that are outside the scope of
routine and customary medical care'generally provided by a qualified physician.
The prescribed rehabilitative thérapy must be considered safe and effective by the
medical community and intended toimprove the health of the patient, as it relates
to an accepted medical condition. A properly licensed or credentialed specialist,
whose credentials meet'relevant statezequirements, must perform the services.

(1) Types of Rehabilitative Therapy:

(a) Physical Therapy (PT). PT is the treatment of injuries or disorders
using physical methods, such as exercise and massage. The goal
of physieal therapy is to relieve pain and to help the patient attain
maximum functional motor potential.

(b) Occupational Therapy (OT). OT involves treatment that helps
develop adaptive or physical skills that will aid the claimant in
performing the ordinary tasks of daily living. OT focuses on the
use of hands and fingers, coordination of movement, fine motor
skills, and self-help skills such as preparing meals and dressing.

() Speech Therapy (ST). ST is the treatment of defects and disorders
of speech and swallowing.

(d) Pulmonary Therapy. Pulmonary therapy is a supervised program
that includes exercise training, health education, and breathing
techniques for people who have certain lung conditions or lung
problems due to other condition.
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(e) Medical Massage Therapy. Medical massage therapy is manual
manipulation of the soft tissues of the body to treat the effect of a
diagnosed medical condition.

® Acupuncture Treatment. Acupuncture involves the insertion of
very thin needles, through the skin, at strategic points in the body.
It is most commonly used to treat pain, and/or to stimulate nerves,
muscles, and connective tissue, which a physician preseribes as
medically necessary treatment for an accepted medical condition.

Evaluating Claims for Rehabilitative Therapy. When evaluating claims
for reimbursement of rehabilitative therapy services, the MBE considers
several factors in making a determination of medical necessity. The
physician’s LMN must provide a well-rationalized justification for, and a
written description of, the particular type ©f rehabilitative therapy they
have prescribed, along with a discussion of the specific/quantity,
frequency, and duration of the therapeutic service. DEEOIC considers
rehabilitative therapy services médically appropriate only if a qualified
physician provides an appropriate medical rationale explaining how the
prescribed rehabilitative therapy will lead to.an expected, measurable
improvement in one or more activities of daily living, within a reasonable
period.

(a) The MBE may authorize.an initial evaluation request upon receipt
of a physician-signed prescription and indication that the
evaluation.is regarding an accepted work-related condition(s).

(b)«  Authorizations, for services may be for a lesser period, but must not
exceed, 3 months (90 days). The assigned MBE may approve up
to three visits per week, for each therapy discipline. Each visit is
equalto a maximum of 1.5 hours (6 units). PT, OT, or ST services
are limited to one hour (4 billable units) when the provider bills
with combined codes. The MBE may not authorize therapy for
any one discipline for more than 60 visits per calendar year.

(c) Rehabilitative therapy providers must conduct services in an
appropriate setting (i.e., in a clinic, professional office, or other
similar location). The MBE cannot authorize reimbursement
requests for in-home rehabilitative therapy unless the employee is
homebound, and the treating physician has provided evidence that
the employee is medically unable to travel outside the home.
Provider travel, to and from an employee’s residence, is not a
billable service.

When submitting reimbursement requests, providers of rehabilitative
therapy services must submit appropriate clinical notes to the BPA, along
with their bill, describing in detail the particular therapeutic care provided
during each visit, and the time spent providing that care. The therapy

313 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 29 — Ancillary Medical Benefits

Version 7.0

notes must document compliance with the LMN. The notes should
describe the effect of the rehabilitative therapy specific to unique features
of the employee, including any specific improvements in functionality or
in achieving relief from the symptoms of an accepted medical condition.
The MBE may weigh information communicated in therapy notes when
evaluating reauthorization requests. Moreover, the MBE may refer.elaims
to the Program Integrity Unit, for investigation of those situations where
an applicable therapy provider does not provide an employee<specific
description of the services provided, lists vague or non-deseriptive
services, or conducts therapy services that do not comply, or align with the
prescribing physician’s LMN.

Chiropractic Services. The MBE may authorize reimbursement for chirepractic
services, limited to treatment for correction of spinal subluxation and the tests
performed or required by a chiropractor to diagnese such subluxation. A
physician or chiropractor must document a diagnosis of spinal subluxation in the
LMN, arising from an accepted condition and supported by an x-ray, before the
MBE can authorize reimbursement of chiropracti€ services.

Enteral Formula. Enteral formuladsamutritional supplement for patients who are
unable to get sufficient nutrients in their diet. Patients prescribed enteral formula
consume it by mouth or through a feeding tube. The MBE may authorize
reimbursement for enteral.fermula when provided with a well-rationalized
justification for its need. The physician’s LMN must provide a description of the
type of formula the patient requires, along with information detailing the specific
quantity, frequency, and duration of use. The physician may also provide
guidance on how the patient receives the formula (orally or via feeding tube).

Organ Transplants and Experimental Treatments. Both procedures are complex
and medically challenging treatment options that require a special level of review
forreimbursementauthorization submitted through the BPA and routed to the
MBE.

(1) Evidence Necessary for Review of Requested Organ Transplant (including
stem cell transplants). Upon receipt of a request for an organ transplant,
the MBE immediately obtains all relevant documentation from the
prescribing physician supporting the medical necessity of an organ
transplant related to an accepted condition. This should include relevant
laboratory and diagnostic test results, CT or MRI scan results, and a
transplant protocol with information on the type of transplant, such as:

(a) In-Patient or Outpatient Setting. Depending upon the transplant
center, the condition of the patient, and geographic limitations,
transplant procedures may occur on an in-patient or outpatient
basis.

(b) Autologous stem cell transplants may be performed in either an in-
patient or an outpatient setting. This type of transplant uses stem
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cells, gathered in advance from the patient, and stored for use in
the transplant procedure.

(c) Allogenic stem cell transplants may also be performed in either an
in-patient or an outpatient setting. Allogenic stem cell transplants
use stem cells from a person, other than the patient, that are stored,
and then transplanted into the patient.

(d) Types of Donors for “living donations,” where a living petson
donates an organ (or part of an organ) for transplantation to
another.

(1) Directed Living Donations. Thistype of donationdnvolves
donations from family members or relatives where the
donor specifically names the person who will receive the
donation. If the transplant facility approves a related
donor, expenses incutred by the denorfor transportation,
and the cost of required medical procedures for obtaining
the organ(s) or blood stém cells,are reimbursable. The
transplant facility submits bills to the BPA, referencing the
recipient{employee’s) SSN; along with medical
information regarding the donor. The MBE authorizes
reimbursement of donor travel expenses follow the same
guidelines established for companion travel on extended
medical trips).

(1) Non-directed living donations. If no suitable match is
available through a directed living donation, the claimant’s
transplant center coordinates with the United Network for
Otgan Sharing to determine the availability of a suitable,
matching organ. In such cases, the transplant center
submits bills to the BPA for all necessary tests and
procedures. Unrelated donors are not paid for their
donation. Coverage is only for medical expenses related to
the organ donation procedure. The transplant facility bills
those expenses in the same manner as it would with related
donors, referencing the covered employee’s SSN on all
bills.

Obtaining Evidence for Evaluation of Requests to Participate in
Experimental Treatments (also known as Investigational Protocols or
Clinical Trials). Experimental treatment is a treatment that is not
generally accepted by the medical community as having a proven efficacy.
Experimental treatments can offer a claimant access to innovative
therapeutic care; however, it may concurrently come with significant risk.
As such, special consideration is needed to assess the medical necessity of
treatment options that a physician deems as experimental or falling outside
normal treatment modalities for the accepted work-related illness. In most
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instances, experimental treatment is appropriate when the accepted
condition is life threatening, conventional therapy has been unsuccessful,
and a sufficient body of medical data supports that the experimental
procedure may be beneficial. To request reimbursement authorization for
participation in an investigational protocol, the treating physician must
provide the DEEOIC with an LMN, which includes medical rational
supporting the claimant’s participation in a specific clinical trial

DEEOIC Medical Officer Review. Once the MBE has collected the
necessary evidence supporting the medical need for an organ transplant or
experimental treatment, the MBE forwards all supporting medical
information to an MBAU Supervisor for review. The MBAU Supenvisor
reviews the information for accuracy and completeness, and routes it to
the DEEOIC Medical Officer, through the DEEOIC Bill Pay Mailbox.
Upon receipt, the Medical Officer reviews the request and returns the case
to the MBPU with a memorandum either approving or denying the organ
transplant or experimental treatment request. The MBPU will notify the
MBE of the referral outcome.

(a) Approval by DEEOIC Medical Officer. Upon approval by the
Medical Officer for an organ transplant or experimental treatment,
the MBE updates ECS'Notes, and prepares a decision letter of
authorization.to the claimant, with a copy to the prescribing
physician, containingihe following information and special
limitations pertaining to organ transplants and experimental
treatment plans:

(1) Covered medical condition(s).
(11) Authorized billing code(s) relevant to the approval.

(ii1)) © Statement advising that all medical expenses are subject to
the OWCP fee schedule.

(iv)  Statement that all organ transplants must occur at a Center
for Medicare and Medicaid Services (CMS) approved
facility in order to receive authorization for reimbursement.

(v) Statement advising that the person donating an organ is not
considered an “employee” or “claimant,” within the scope
of DEEOIC policy and is not entitled to compensation for
wage-loss or permanent impairment. Further, an organ
donor is not entitled to benefits for any post-operative
complications resulting from the transplant. Only those
medical and related expenses, incurred by the donor, which
are necessary to secure treatment for the employee, are
reimbursable.
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(vi)  Long-term living expenses for organ transplant patients.
Transplants often involve prolonged outpatient procedures
requiring the patient to remain within a short distance of the
transplant center. When the MBE authorizes a transplant
procedure which requires extended residency near the
facility, the MBE authorizes lodging, per diem allowance,
companion travel expense, and other travel-related
expenses, based on medical information suppofting the
length of stay.

(b) Disapproval by DEEOIC Medical Officer. In'the eventthat the
DEEOIC Medical Officer does not agree with the medical
necessity for the requested organ transplant.procedure, or0pines
that the medical evidence is insufficiént to support the proposed
experimental treatment for an accépted condition, the Medical
Officer returns the case to the MBPU with a memorandum
explaining his/her decision.«Depending upon.the opinion of the
Medical Officer, the MBE takes one of the following actions:

(1) If the Medical Officer requests further medical information,
the MBE/proceeds with development to obtain the
information neéded for an opinion from the Medical
Offieer.

(i) « Whenthe Medical Officer provides an opinion that the
medical evidence does not support the medical need for an
organ transplant or experimental treatment, the MBE treats
the matter as a conflict of medical opinion between the
prescribing physician and the DEEOIC Medical Officer.
The MBE must assess the competing opinions to determine
the one that the MBE can assign the weight of medical
evidence to decide the claim. If the MBE assigns equal
weight to the opposing opinions, the MBE is to obtain a
referee medical opinion.

g. Home Modifications. This section provides clarification with regard to the
evidence needed to approve home modifications, and provides procedural
guidance with regard to the process for review, development, and authorization of
home modifications. The MBE considers home modification only when deemed
medically necessary due to an accepted medical condition. The MBE’s
responsibility is to grant authorization to modify an existing structure to
accommodate the claimant’s medical needs, when medically necessary. The
treating physician must describe, in a LMN, the particular home modifications
needed to accommodate the claimant’s accepted medical condition.

(1) Modifications to Owned Property. Modifications to a house must be
consistent with the claimant’s pre-injury standard of living and should
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approximate that standard insofar as practical, with respect to the quality
of construction materials and workmanship.

(a) Modifications may include certain additions where warranted. For
example, if a ground-floor recreation room is converted to a
bedroom to accommodate a wheelchair-bound individual, and-if no
ground-floor bathroom facilities exist, then the addition of a
bathroom on the ground floor could be approved. Similarly, if
there is no suitable space for conversion of a bedroom on the
ground floor, then the addition of a bedroom onthe ground fleor
could be approved, if no other reasonable altetnative exists.

(b) Modifications may include certain appliances, such as air
conditioning or air filtration equipment, if dcemed medically
necessary by the treating physician, and if necessary for the relief
of accepted medical conditionss Forexample, if the claimant
suffers from accepted respiratory or cardiac conditions, his or her
physician may order thatthe claimant be kept in an air-conditioned
environment, in which case the‘expensefor these modifications
would be allowed.

(c) When considering modification requests, the MBE should consider
whether a portion of a home could be modified, as compared to a
whole-house modification: An example of this would be one or
two room air conditioning units, versus installing a whole-house
air conditioning system.

(d) Maintenance expenses. The MBE approves maintenance expenses
for equipment furnished to the claimant, as well as replacement
costs, aftér the normal life expectancy of the appliance.

Modifications to Non-Owned Property. Any modifications to property not
owned by the claimant, or his or her family, are subject to approval by the
landlord or owner. This is in addition to the preceding guidelines
established for owned property. When presented with a request for
modifications to non-owned property, the MBE considers the following
points:

(a) Rental property may be subject to federal Americans with
Disabilities Act (ADA) requirements, or state and local statutes
that mandate barrier-free accessibility for persons with disabilities.
The claimant should discuss any change in housing needs with the
landlord, who may be able to offer modifications or alternative
accommodations better suited to the needs of the individual.

(b) The claimant must obtain written approval from the landlord prior
to making any changes or alterations to the non-owned property.
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(©) If the landlord/owner will not permit modifications, or if the costs
are excessive, and if suitable housing arrangements are available
elsewhere within the same geographic area, it may be more cost-
effective to consider authorization for relocation expenses, rather
than paying for modifications at the current location. If changing
locations is the most cost-effective alternative, the MBE may
authorize a subsidy for any increase in rent, if warrantedyin
addition to the relocation expense.

For example, if the claimant lives in an apartment with stairs;and
is no longer able to climb stairs due to his or her accepted
condition(s), DEEOIC would reimburse the claimant for theanost
nearly comparable apartment available that.offers an elevator and
any other accommodations required.to fulfill the claimant’s
medical needs arising from the claimant’s accepted medical
condition(s).

The Government is entitled to reimbursement only for the value of special
equipment that can be removed and:sold separately once the claimant no
longer needs that equipment.” ImprovementsOr modifications, and any
increase in property value resulting from stich changes, accrue to the
benefit of the owner.

Proposals. If the MBE determines that the claimant is eligible for housing
modifications, the MBE asks the claimant to submit a detailed written
proposal for review and consideration. The MBE advises the claimant that
the proposed housing modifications should be of a quality and grade
consistent with the existing architecture and construction materials, not
superior to them. Further, the claimant should be cautioned that structural
modifications must not compromise the integrity of the existing structure.

Modifications will be no more expensive than necessary to accomplish the
required purpose. For example, when remodeling a bathroom, it may be
feasible to reinstall an existing sink at wheelchair height, for less than the
cost of discarding the sink and buying a new one.

Modifications must be in keeping with the standard of decor of the current
or pre-illness accommodations. For example, if the claimant’s dwelling
requires that a sink or commode be changed for handicap accessibility,
and if it is necessary to tear out and replace tile, then the tile in the entire
bathroom or kitchen may have to be replaced with similar quality tile in
order to maintain the architectural décor of the room.

Proposals must include the following information:

(a) A medical report detailing the physical limitations for which the
requested modifications are necessary. This report should be
prepared by a physician who is a recognized authority in the
appropriate medical specialty.
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(b)

(c)

(d)

An itemization of all modifications proposed. Where substantial
modifications are required, the detailed changes should be
recommended by a medical or rehabilitation professional familiar
with the needs of the disabled.

If the claimant lives in a rented or non-owned premise, a written
statement from the landlord/owner must be obtained, apptoving
and authorizing the specific plans and proposed modifications.

The MBE reviews the itemized proposal and detérmines if the
specified modifications are warranted. If theMMBE identifies
technical issues regarding implementation, the MBE develops the
issue further to identify alternate solutions:

Fees and Bids.

(a)

(b)

(c)

(d)

(e)

Reasonable fees may be paid for a medical orsehabilitation
professional’s visit to thessite, and for the preparation of the
detailed report. The same applies to anysarchitectural drawings
that are required forignificant structural changes.

No fee will be paid for attorneys or similar representatives engaged
by the claimant to assist with the proposal. Any fee charged by an
AR remains the claimant’s obligation.

The claimant must provide two or more bids for the proposed
changes from licensed and/or certified contractors. The bids

submitted must be for exactly the same modifications so that

comparison of the competitive bids can be made.

(1) If construction work is required, the bids obtained must be
for binding estimates of the cost. No fees will be paid for
the bids or estimates.

(11) If special accessories or devices are required, the MBE
stipulates that the price quoted by the vendor include any
necessary installation.

The MBE reviews the bids to determine that the same
workmanship and materials are specified in the competitive bids,
and normally selects the lowest-cost bid, unless there is a sound
reason for a higher-cost alternative, such as increased durability. If
the MBE selects a bid other than the lowest-cost bid, a
memorandum to the file is required, explaining any variance or the
justification for accepting a higher bid.

Additional Information. If the MBE determines that additional
information is necessary, the MBE sends a letter to the claimant
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requesting additional documentation necessary to continue with the
review process.

Approval and Payment Options. Upon approval of the request, the MBE
writes a detailed letter decision to the claimant advising of the approval.
(Exhibit 29-3 provides a sample of the home modification approval letter.)
The approval letter is to include guidance to the claimant explaining the
payment options available and requests that the claimant respond in
writing, indicating the preferred payment option. For reimbursement
authorization of home modifications, the following is necessary:

(a)

(b)

(c)

The claimant submits medical evidence and two proposals for
home modifications. Upon review, the MBE approves the lower-
cost bid proposal and sends a letter to the claimant stating
DEEOIC agrees to the approved s¢ope and cost of repairs, and, at
the claimant’s request, will make direct payment to the enrolled
contractor once the agreed upon work has,been completed. The
letter states that upon completion.of the agreed-upon work, the
claimant must submit a writtendattestation to DEEOIC stating that
the agreed upon work has been compléted by the contractor to the
claimant’s satisfaction, and requesting that payment be made to the
contractor. The' MBE$ends a courtesy copy of this letter to the
contractor.

Upon'receipt of the claimant’s attestation and request to pay the
contractor,the MBE acknowledges the claimant letter and advises
that the enrolled contractor should submit Form OWCP-1500,
along'with a final invoice, in order to receive payment of the
agtreed upon price. The OWCP Code for HOME
MODIFICATION - HSMDF is used, when preparing the Form
OWCP-1500. The contractor must enroll with DEEOIC as a
provider to receive payment.

In certain situations, the MBE may authorize payment of a pre-
construction deposit, if required by the contractor whose bid has
been accepted by the MBE. In these situations, the contractor is to
specify the total cost for specified home modification, along with
the amount of any deposit (up to one-third of the total cost)
required to initiate work. With MBE approval, the contractor may
then submit Form OWCP-1500, to receive partial payment for the
deposit amount of the estimated cost. Again, the OWCP code for
HOME MODIFICATION - HSMDF is used when preparing the
Form OWCP-1500.

Upon completion of the work, the claimant must submit a written
attestation to DEEOIC stating that the agreed upon work has been
completed by the contractor, to the claimant’s satisfaction, and
requesting that final payment be made to the contractor. The
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contractor submits a separate Form OWCP-1500, requesting
payment of the balance of the agreed upon amount.

(d) For guidance regarding problems encountered during the course of
home modifications, or for other billing questions, (e.g., billing
difficulties, disputes, or other irregularities), the MBE Supervisor
should contact the MBPU for assistance.

Vehicle Modifications and Purchases. This section provides clarificationwith
regard to the evidence needed to approve vehicle modifications‘and purchases,
and provides procedural guidance with regard to the processfor review,
development, and authorization of such requests.

(1

2

3)

Criteria for Modifications. Upon receipt ofa LMN describing@a medical
need for vehicle modification, and if the medical needs of the claimant can
be met by modifying or adding accessories/equipment to the claimant’s
present vehicle, the MBE explores that option fitst before considering
replacement of the existing vehiele. When considering modifications to
an existing vehicle, the MBE takes into consideration the type of vehicle
currently owned, its age, and €ondition. Modifications must be consistent
with the claimant’s pre-injury standard of living and should approximate
that standard insofar as practical.

Proposals. If the MBE determines that the medical needs of the claimant
warrant vehi€le modification, the MBE advises the claimant, in writing, to
submit a detailed written proposal containing the following information:

(a) The year, make, model, and body style of the vehicle to be
modified, as well as current mileage, description of general
mechanical condition, and any modifications currently needed or
anticipated. The same applies regardless of whether the vehicle to
be modified is new or used.

(b) Detailed written estimates from two licensed automobile dealers,
or custom alteration facilities, itemizing the proposed vehicle
modifications necessary to comply with the treating physician’s
LMN. Estimates must include a breakdown of all parts, labor, and
the respective costs associated with each item. The estimates
should also state the amount of time required to perform the
modifications.

Acceptance by the MBE. The MBE has the latitude to approve an
estimate that the claimant favors if the estimates are reasonably similar in

scope and cost.

(a) Additional Information. Ifthe MBE determines that additional
information is necessary, the MBE sends a letter to the claimant
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(b)

requesting the additional documentation that is necessary to
continue with the review process.

Inadequate response. If the claimant does not respond to the
development letter, or does not provide sufficient documentation to
support the request, after considering all relevant evidence, the
MBE issues a letter decision informing the claimant of the
authorization denial.

Vehicle Purchase. If the claimant provides a LMN establishing that
modifications to his or her currently owned vehicle ate not feasible or
practical, and that a substitute vehicle is required for the claimant to
operate, the MBE reviews the case with his/her.supervisor,; and may
authorize the purchase of a suitable replacement vehicle. Under these
circumstances, the MBE must deduct the ¥alue of the claimant’s existing
vehicle from any replacement purchase,calculation.

Purchase options include the following:

(a)

(b)

(c)

(d)

(e)

Purchase of a used vehicle, similar in quality to the claimant’s
existing vehicle, equipped to accommodate the claimant’s
disability and transportation needs:

Purchase of-a.used vehicle that is suitable for modification as
described above.

Purchase of a new vehicle, modified or suitable for modification,
to meet the needs of the claimant, arising from an accepted
condition.

Whether@ new or used vehicle is purchased, it must be a vehicle of
comparable value as the vehicle currently owned and operated by
the claimant (i.e., a vehicle in a price range that closely
approximates the level of income and/or standard of living of the
claimant). For example, if the claimant owns a mid-priced
Chevrolet, Ford, Honda or Toyota, purchase of a Cadillac, Lincoln,
or Lexus SUV, would not represent a vehicle of comparable value.
Once the MBE establishes the baseline cost of a comparable
quality vehicle, the claimant may (at his or her option) choose to
upgrade the baseline model, by adding additional equipment, with
the difference in cost being paid by the claimant.

After determining the baseline cost of a comparable vehicle, the
MBE must take credit for (deduct) the wholesale value of the
claimant’s existing car when determining the allowance to be paid
for a replacement vehicle. The wholesale value of the existing
vehicle can be determined through a number of internet websites
that make this information available free-of-charge. The MBE
should advise the claimant of the source of their information, once
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the wholesale value of the claimant’s current vehicle has been
determined.

Sales Tax. State sales tax should be included in the cost of
obtaining a replacement vehicle.

Equipment that is medically necessary for the accepted condition
should be factory-installed whenever possible.

Maintenance Costs. The MBE authorizes necessary maintenance
on the specialized equipment in a modified vehicle, whether
installed in a new or used vehicle.

Replacement cost of the specialized equipment; due toormal
wear and tear, may be considered@s well. Other parts of the
vehicle will be maintained at the owner’s expense, even if the
vehicle purchase was reimbursed by DEEOIC:

Replacement of the vehicle,and all authorized equipment, can be
considered if the claimant can establish that the age, mileage, and
condition of the ¥ehicle warrant such replacement. Any residual
value remaining in the'vehicle to be replaced would be applied as a
credit toward.the cost of a replacement vehicle.

Insurance and'Vehicle Registration. The claimant bears the cost of
obtaining automobile insurance and maintaining current vehicular
registrationiin conformance with the laws of the state within which
the claimant resides. Claimants are required to carry
comprehensive (fire, theft, vandalism) and collision insurance on
any vehicle for which DEEOIC has authorized reimbursement,
unless‘the fair market value of the vehicle and its equipment is less
than'$2,500. The claimant may select the deductible of the
insurance policy, but will be responsible for any such deductible
should an accident occur. If the claimant chooses to not attain or
maintain required insurance coverages, DEEOIC will either not
provide a replacement or may deduct the costs that would have
been covered by insurance from any future request related to the
same or a replacement vehicle.

Vehicle No Longer Needed. If the MBE obtains information that a
vehicle purchased by DEEOIC is no longer needed, the MBE will
send an email to the DEEOIC Bill Pay Mailbox alerting the MBPU
of the situation. DEEOIC is entitled to recover the fair market
value of the purchased vehicle, less any percentage contribution
the claimant made to the overall purchase price of the vehicle and
its modifications. The MBPU may undertake appropriate action to
attempt recovery of any funds collectable through sale of a
DEEOIC purchased vehicle no longer needed by a claimant.
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Medical Expense Reimbursement for Extended Travel. This section describes
procedures the MBE follows for authorizing reimbursement requests for extended
medical travel (travel over 200 miles round-trip), and the process for approving
reimbursement claims regardless of whether the claimant obtained prior approval
for the trip.

(D

)

3)

)

©)

Upon acceptance of a medical condition, the claimant receives abenefits
package from DEEOIC that includes instructions on how to submit a
written request for pre-authorization of extended medical travel, when
such travel is necessary to obtain treatment for that condition. Pre-
authorization allows for reimbursement of costs for transportation,
lodging, and a per diem allowance that covers meals and incidental
expenses.

Pre-authorization for reimbursement of medical travel expenses, when the
round-trip is under 200 miles, is not required. »The DEEOIC BPA
processes these travel reimbursement claims without.a pre- authorization
letter from the MBE.

Upon receipt of a travel authorization request from the claimant for
medical travel in excess/of 200 miles round-trip, the MBE first determines
whether the claimant has provided justification for extended travel to
obtain medically necessary evaluation or treatment relating to an accepted
medical condition. Medical justification will normally consist of evidence
of a scheduled appointment with a medical provider and a description of
the planned or scheduled treatment. The medical provider’s enrollment in
DEEOIC’s program is not a prerequisite for approving extended medical
travel if the elaimant ehooses to receive medical services from a non-
enrolled provider. . The claimant may choose the desired mode of
transportation when making travel plans for medically necessary travel. In
any instance where the purpose of extended travel is unclear, or a request
doees not properly document the medical necessity for the travel, the MBE
initiates development with the claimant or the claimant’s physician.

Companion travel. If the travel request involves authorization for a
companion to accompany the claimant, the claimant must provide a
written medical rationale from a treating physician supporting the need for
the companion, in conjunction with treatment for an accepted medical
condition. If the physician confirms that a companion is medically
necessary, and provides a satisfactory rationale, the MBE may approve
companion travel.

Approval for Extended Travel Reimbursement. Once the basic
requirements for extended medical travel are met, the MBE prepares and
sends the claimant a travel authorization letter. The MBE’s authorization
letter describes the specifics of the trip being authorized based upon the
mode of travel the claimant has selected. The authorization letter includes
a statement that travel costs are reimbursable only to the extent that the
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travel relates to obtaining medical treatment for an accepted medical
condition. Additionally, the letter advises that the DEEOIC BPA
processes travel reimbursement claims in accordance with Government
Services Administration (GSA) travel guidelines. Per Diem rates for
overnight stay and mileage reimbursement rates are published on the GSA
website, and airfare reimbursement is based on actual ticket cost up.te.the
amount of a refundable coach ticket (Y-Class airfare).

Lastly, the MBE’s letter advises that the claimant may contact the.nearest
DEEOIC Resource Center for assistance prior to making a trip, or for
assistance in completing Form OWCP-957, Requestfor Reimbursement,
upon completion of a trip. The MBE may approve an individual trip, or
multiple trips within a specified date range, in oneletter to.the claimant.
In addition to the authorization letter, the MBE also inecludes attachments
for the claimant to use when submitting their reimbursement claim.

(a) Two copies of the detailed authorization letten
(b) Two copies of a blank Form\OWCP-957

Once the MBE issues an initial authorization letter, future visits to the
same doctor or facility may be approved by telephone, and confirmed in a
follow-up letter.

The MBE may authorize retroactive reimbursement for extended medical
travel when the claimant did not request prior approval; however, the
claimant must submit evidence conforming to the same requirements as a
pre-authorization request. Additionally, the claimant is entitled to receive
reimbursement, up.to the per diem amount permitted for authorized travel,
regardless of any actual travel costs incurred. Under a retroactive
authorizations the MBE only provides the claimant with an authorization
letter, not the complete authorization package.

Upon completion of the adjudication of an extended medical travel claim,
the'MBE updates the authorization request in the WCMBP system to
include the decision outcome, including the information needed by the
BPA for processing of the reimbursement request.

(a) Approved dates for a single trip, or a date range and number of
trips authorized within that timeframe.

(b) Approved mode of transportation.

(©) Starting point and destination, (e.g., claimant address and provider
address, city & state at a minimum).

(d) Authorization for rental car reimbursement, if appropriate.
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(e) Companion travel if approved.

Medical Alert Systems. A medical alert system is an electronic device that, when
activated, sends an emergency signal via a telephone landline or cellular signal.
For consideration of reimbursement, the MBE reviews the physician’s LMN to
determine if it contains an appropriate medical rationale explaining the need.for a
medical alert system, including the specific reason(s) for such a device, given the
potential availability of other communication devices that can facilitate requests
for urgent or emergency care. The MBE authorizes reimbursement of expenses
for a medical alert system for up to twelve months at a time. The claimant is
responsible for requesting a renewal authorization, each year; 1f the sérvice 1s still
necessary.

Sun Protective Clothing. Sun protective clothing iscouterwear; designed for sun
protection, produced from a fabric specifically rated for its level of ultraviolet
protection. Any request for a reimbursement.of sun protective €lothing must be
accompanied by a LMN from a qualified physician that provides a well-
rationalized and convincing argument as'to the medical need for a specific type of
sun protective clothing to address the effect.of an accepted dermatological
condition. Upon the establishmentof medical.necessity, the MBE may approve a
reimbursement request for the purchase of sun pretective clothing that aligns with
the physician’s LMN, with a maximum allowance of $400 per calendar year. For
MBE approval or reimbursement, the claimant will need to provide proof of
purchase of sun protective clothing specifically rated for sun protection that meets
the requirements deseribed by the prescribed physician.

Gym or Health Club Membership. The MBE may authorize reimbursement of
fees for membership‘in a private gym or health club when a claimant presents
evidence that.such a membership serves to fulfill a medical need arising from an
accepted:medical condition. In addition to providing a well-rationalized and
compelling justification for a gym or health club membership, the physician’s
LMN should provide a discussion of the specific expectations of any membership,
including frequency/duration of visits, exercise regimen, or other factors.

[fthe MBE obtains sufficient justification for a gym or health club membership,
the MBE may authorize a membership for a period of up to 12 months. For any
renewal, the MBE must obtain evidence that the claimant has been utilizing his or
her membership in a manner that conforms to the requirements of the LMN.
Moreover, the MBE must obtain an updated LMN that provides justification for
the continued efficacy of a gym or health claim membership in addressing the
effect of an accepted condition.

Medical Records Procurement. DEEOIC pays costs associated with obtaining
medical records regardless of whether it has approved a claim for benefits. MBE
staff are responsible for providing reimbursement authorization upon request from
a medical provider or claimant. However, this reimbursement is payable only to a
hospital, physician’s office, or other medical facility that charges a fee to produce
records. The maximum allowable reimbursement is $100 per request. Upon
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receipt of the required information, including a completed Form OWCP-1500, the
MBE sends an approval letter to the requestor and completing all necessary ECS
coding. The MBE then forwards the completed Form OWCP-1500, approval
letter, and invoice to the NO FO for payment processing.

n. Marijuana Reimbursement Policy. All products that contain any amount of
tetrahydrocannabinol (THC), an active ingredient of marijuana, are considered
schedule I controlled substances by the U.S. Drug Enforcement Administration
(DEA) and are therefore not eligible for payment/reimbursement.sState laws
authorizing the use of Schedule I drugs, such as marijuana, even when
characterized as medicine, are contrary to Federal Law. The'Controlled
Substances Act (Title 21 United States Code 801 et al.) designates‘Schedule I
drugs as having no currently accepted medical use and.there are criminal‘penalties
associated with production, distribution, and possession of these drugs.

6. Exception Processing for Denied Medical Benefit Charges under the OWCP Treatment
Suites. At the core of the medical bill reimbursement proeess is the use.of tréatment suites.
Treatment suites categorize those medical services that@ physician or provider routinely and
customarily uses to treat the effect of an accepted medical.condition. Wsing that categorization,
DEEOIC automates the payment of billed chargesthat align with setvices permitted under a
treatment suite. DEEOIC reimburses service charges under the tfeatment suite at a set rate of
reimbursement in accordance with a standardized fee schedule.

Upon denial of a billed service charge; the BPA issues.an Explanation of Benefit (EOB), to the
billing provider, communicating the reason(s) for the bill rejection. Reasons for rejection of a
bill can include incomplete documents; inaccurate or improper coding, duplicate billing, etc.
Under these circumstances, it1s necessary. for the provider to correct and resubmit the bill for
processing.

In other instances, thetEOB might communicate that the billed treatment, service, or prescription
drug, is not included in one of the. OWCP treatment suites, for any of the claimant’s accepted
conditions. When this oc¢curs, a claimant may choose to submit a claim requesting to have the
rejected charge evaluated for exception approval by DEEOIC. This exception process is a
mechanism for manualreview, by an MBE, to determine if the rejected service, prescription
medication, or other medical benefit, is medically necessary for the care of an accepted illness,
thus eligible for reimbursement authorization, by DEEOIC, on an exception basis.

Upon notification of the rejection of a service charge or prescription drug as unrelated to the care
of an accepted medical condition, a claimant must submit a written claim to DEEOIC, asking for
areview of the denied charge. In the request, the claimant must communicate disagreement with
denial of the service charge. Any such claim must include information identifying the nature of
the disputed charge (i.e., medical service, prescription drug charge, or other medical benefit
rejected), dates of service (if applicable), and the billed amount in dispute. The claimant must
also submit a LMN providing a convincing and compelling medical rationale explaining why the
billed service, prescription drug, or other medical benefit, is medically necessary to address the
effect(s) of an accepted medical condition. Any such claim, unaccompanied by a LMN, will
require development by the MBE before proceeding with adjudication.
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Upon receipt of a written request for review of a denied benefit, the MBE reviews
the case file evidence, including a LMN, to determine if:

(1) The claimant provided the necessary medical evidence that meets the
requirements of the particular benefit being claimed.

(2) The claimed benefit relates to an accepted medical condition.

3) The claimed benefit might require the claimant to file for anew medical
condition, or a consequential illness.

4) Additional medical evidence is needed, requiring further dévelopment by
the MBE. If so, the MBE proceeds with necessary.development.

If the request is for review and exception approval of a prescription drug, the
MBE prepares a referral to the MBAU supervisor forteview. The MBAU
supervisor reviews the referral for accuracy and forwards, theteferral to the
DEEOIC Pharmacist for review via the DEEOICBIill Pay Mailbox. Upon receipt
of the Pharmacist’s response, the MBPU will submit the response to the referring
MBAU supervisor for MBE examination.

For non-pharmacy claims, the MBE evaluates the weight of medical evidence and
determines if the medical.evidence supports an exception approval. If additional
medical review is necessary, the MBE.may refer the matter to a Medical Officer
to ascertain the medical necessity of the contested medical benefit charge.

The MBE considers input from the Pharmacist or Medical Officer in weighing
whether to.authorize'an exception approval, or obtain a referee medical opinion.

7. Issuing an AMB:Decision. Upon completion of all necessary development, including any

review of the file by subject matter experts, the MBE is to evaluate the totality of the medical
evidence, applying specific program guidance from this chapter as it pertains to AMB requests.
The MBE must reach<a conclusion as to whether the totality of the medical evidence results in a
convincing and well-rationalized argument supporting justification for the claimed AMB, as
requested for treatment of or relief from, the effects of a DEEOIC-accepted medical condition(s).

a.

Version 7.0

If the MBE decides that the evidence supports a medical necessity for the claimed
AMB, the MBE prepares a letter to the claimant authorizing reimbursement for
the requested AMB. The MBE sends a copy of the letter to the supplier/vendor
designated by the claimant. The approval letter is to include the following
information:

(1) Authorized billing code(s) relevant to the approval.

(2) Other specifics relevant to the authorization such as, billing period,
number of units, frequency of visits, etc.

329 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 29 — Ancillary Medical Benefits

3)

4

Statement advising that fees are subject to the OWCP Medical Fee
Schedule.

Statement advising that if the authorization is for the rental of equipment,
and that rental equipment is converted to a purchase, rental expenses
incurred and paid will be deducted from the purchase price and only-the
difference will be reimbursed.

b. When the MBE finds it necessary to deny authorization for reimbursement of a
claim for AMB, the MBE sends a letter to the claimant rejecting the claim. The
letter decision must include a discussion of the steps that theMBE took to assist
in obtaining information necessary to process the claim and describe the basis for
concluding that the weight of medical evidence does netswarrant authorization.
The MBE sends a copy of the letter decision to the provider, where applicable.

(1

2)
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The letter decision must include the followinglanguage:

If you disagree with this decision.and wish to request a formal
decision, please immediately. advise this«wlffice, in writing, that you
wish to have a Recommended Decision issued in this case,
providing you with your rights of action.

RDs. If the claimant,submits a written request for a RD in response to the
denial of a requéested AMB, the MBE prepares the RD in accordance with
existing DEEOIC proecedures provided in Chapter 24 — Recommended
Decisions (withithe exception of the requirement at Ch. 24.7a(1) that the
RD specify whether the benefit is being awarded under Part B or Part E, as
thisddistinction is inconsequential in an AMB RD). The author is to ensure
the marrative content in the Explanation of Findings includes a well-
written narrative‘explaining the justification for the denial of
authorizations’ As with all RDs, the FAB is responsible for independently
evaluating the recommendation of the MBE, along with the file evidence,
and deciding whether to finalize the RD.
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CHAPTER 30 - HOME AND RESIDENTIAL HEALTH CARE

1. Purpose and Scope. This section explains the process for the evaluation and
authorization of claims for Home and Residential Health Care (HRHC) services available to
DEEOIC claimants. DEEOIC staff evaluate all HRHC requests to ensure that claimants receive
authorization for reimbursement of costs for medically appropriate care, either in the home-et.in
an authorized HRHC facility, and that such care is necessary for the treatment of DEEQIC
accepted, work-related illnesses. DEEOIC MBEs, or other designated staff reviewing claims for
HHC, must rely on medical evidence produced by a qualified physician to determine the
appropriate type, level, frequency, and duration of the requested care. This section provides an
overview of terms and definitions applicable to the provision of HRHC; dis€usses the process
claimants must follow for submitting a claim for HRHC services; describes the evidentiary
requirement for documenting the medical need for HRHC; provides thesdevelopmental.steps that
DEEOIC may take to obtain clarifying evidence; explains how DEEOIC staff is to weigh
medical evidence to substantiate the medical appropriateness of HRHC; and documents the claim
adjudication and communication process for all HRHC requests. During the HRHC claims
process, DEEOIC staff are responsible for properly scannifig all documents.c€reated during the
review process into OIS, and for recording necessary updates toECS.

2. Definitions. This section provides definitionsiof the common terms, phrases and roles of
the individuals involved with HRHC that a DEEOIC staff person‘may encounter during the
HRHC claim adjudication process.

a. Accepted Condition. Al diagnosed medieal condition, accepted by DEEOIC,
resulting from worksrelated toxic substance exposure.

b. Assisted Living Facilities (ALF). Although the types of services offered by ALFs
vary, the term generally refets to a system of housing and limited care, designed
for individuals who need some assistance with activities of daily living, but who
do notrequire care in aresidential nursing home.

C. AssistiveHealth Care Personnel. Non-skilled individuals (home health aides,
personal care attendants, or certified nursing assistants) who are trained, and in
many states licensed or certified, to provide personal care services to claimants, in
their homes, as prescribed by a licensed physician. Personal care services include
assisting claimants with activities of daily living, performance of which is
required for personal self-care and independent living, including bathing,
dressing, transferring, using the toilet, continence, and eating. Licensing and
certification requirements vary from state to state.

d. Activities of Daily Living (ADL). ADLSs refers to a set of common, everyday
tasks, performance of which is required for personal self-care and independent
living, including bathing, dressing, using the toilet, continence, and eating.

e. Conflict of Interest. DEEOIC expects a designated AR to act in a manner that
promotes the best interests of his or her client. A conflict of interest arises when
an AR could benefit financially from the acceptance of a client’s claim, either
directly as a provider of services or supplies, or indirectly as an employee or
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contractor of such a provider, regardless of whether those services or supplies
have already been provided or may be provided after the claim has been accepted.
If this situation occurs, DEEOIC will not recognize that individual as an AR and
will inform the claimant of the need to designate another person as his or her AR
who does not have such a conflict, if the claimant still wishes to have a
representative. (For additional conflict of interest information, refer to Chapter
12.7.)

Enrolled Provider. A licensed or credentialed provider of medicallor HHC
services (whether an individual or a business entity) that has completed the
OWCP enrollment process and is approved to submit bills for reimbutsement of
authorized services performed. Providers enroll based upon the type of service
for which they have the required licensure, including physician, hespitals
diagnostic center, HHC, DME, etc.

Face to Face Examination. An in-person physical examination of the claimant by
his or her treating physician.

Homebound. Generally, homebound refers.tothe inability of a claimant to leave
their place of residence, due to illnessior injury. Claimants do not need to be
totally immobilized or bedridden to be homebound, but should only be able to
leave their residence infrequently andfor short durations. Any departure of the
claimant from his/her residence must incur considerable and taxing effort.

Home and Residential Healtheare Services (HRHC). The umbrella title of this
chapter which encompasses hospice care, HHC, care in a skilled nursing facility,
and assisted living facilities.

Home Health Aid. (See Assistive Health Care Personnel)

Home Health Care (HHC). HHC includes the services of skilled nurses
(RN/LPN) or the services of assistive health care personnel, provided in the home,
for theimedically necessary care required of DEEOIC accepted condition(s).

Home Therapeutic Services. Physical therapy, occupational therapy, speech
therapy, respiratory therapy, or any other professional therapeutic service that a
provider charges a fee to perform.

Hospice. Hospice refers to a public agency or private organization, or a
subdivision of either, that is primarily engaged in providing care to terminally ill
individuals whose medical prognosis indicates a life expectancy of 6 months or
less. Hospice care emphasizes palliative care (relief of pain and uncomfortable
symptoms), as opposed to curative care. In addition to meeting the claimant’s
medical needs, hospice care addresses the physical, psychosocial, and spiritual
needs of the claimant.
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Letter of Authorization. A written notice, issued by DEEOIC, describing the
type, level, frequency, and duration of care for which DEEOIC authorizes a
designated provider to provide approved services.

Letter of Medical Necessity (LMN). The LMN is a narrative statement, prepared
by a qualified physician who has been actively treating the claimant for one-ox
more DEEOIC accepted conditions. The LMN is the physician’s independent
opinion regarding the claimant’s HRHC needs.

Licensed Practical Nurse (LPN). The licensed practical nurse i§ any person
licensed to practice practical nursing. State statutes define pfactical nursing as the
performance of selected acts, including the administration of treatments and
medications, in the care of the ill, injured, or infirm and-the promotion of
wellness, maintenance of health, and prevention of.illness of others under the
direction of a registered nurse, a licensed physician, a licensed osteopathic
physician, a licensed podiatric physician, or adicensed dentist.

Nurse Consultant. DEEOIC Nurse Consultants ate registered nurses who
function as subject matter experts in assessing‘medical.evidence to ensure it
reasonably correlates to the prescrbeditype, level, freéquency, or duration of HHC,
as prescribed by a qualified physician. Nurse consultants apply their individual
experience, education, and working kinowledge of the practice of nursing to
provide consultative adviceito MBEs regarding the medical appropriateness of
HRHC requests.

Nursing Home, Skilled Nutrsing Facility, and Rehabilitation Hospital. These three
types of facilities provide the services of skilled nurses and therapy staff, such as
registered nurses, licensed practical and vocational nurses, physical and
occupationalitherapists, speech-language pathologists, and audiologists, who treat,
manageyoebserve, and evaluate medical care.

Personal Care Attendant. (See Assistive Health Care Personnel)

Plan of Care. HHC agencies prepare a Plan of Care, which is a description of the

services it recommends for an individual, following an in-home assessment of the
claimant’s needs. A Plan of Care serves as a resource, in addition to other factors,
that'the treating physician may consider when preparing a LMN prescribing HHC.

Registered Nurse. A Registered Nurse (RN) is a nurse who has graduated from

a nursing program and met the requirements, outlined by a county, state, province
or similar licensing body, to obtain a nursing license. An RN’s scope of practice
is determined by legislation and is regulated by a professional body or council,
depending upon the jurisdiction in which the RN is licensed.

Targeted Case Management (TCM). TCM is a process for coordinating multi-
disciplinary home health services that assist eligible DEEOIC claimants in
gaining access to medically necessary medical, social, educational, and other
services directly related to their accepted conditions. Individuals performing
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TCM must possess appropriate licensure or certification from the recognized state
authority for oversight of such services (e.g., a state department of labor and/or a
licensing and regulation board).

Treating Physician. The physician, selected by the claimant to manage his or her
HRHC needs, is considered the treating physician.

Weight of Medical Evidence. The evaluation of the relative value, or merit of
medical evidence in support of a claim for compensation, including claims for
HRHC. When presented with a conflict of opinion between different qualified
physicians on the need for HRHC, DEEOIC applies a weighing methodology to
assign a higher weight to the medical opinion of greater probativevalue.

3. Claimant’s Role in the HRHC Authorization Process. The€laimant, or a properly

designated AR, has the final decision-making authority regarding filing a claim for HRHC and
can choose to decline or reduce the prescribed level and/or frequency, of HRHC by submitting a
written request to DEEOIC. Any HRHC claim, submitted'to DEEOIC, représents a request from
a claimant for authorization of reimbursement for those‘medically necessary costs to provide
HRHC services, in a home or other residential setting, for the‘treatment or care of an accepted
condition. The claimant is responsible for workingwith his or her treating physician to identify
and collect medical evidence supporting the need for HRHC services (e.g., HHC, assisted living,
nursing home, or in-home hospice care) directly related to DEEOIC accepted medical conditions.

a.

Version 7.0

Claim Form EE-17A. Upon issuance.ofa FD awarding medical benefits for an
accepted condition(s) DEEOIC mails a medical benefits letter, which explains
details regarding HRHC and includes Claim Form EE-17A (Exhibit 30-1). The
claimant, or aproperly designated AR, must complete, sign, and return this form
to initiate the first claim for HRHC services.

(1) The claimant must designate a physician responsible for medical
management.of HRHC services, as instructed on the claim form. Once
DEEOIC receives the Form EE-17A containing the physician information,
a claimant wishing to change that physician must notify DEEOIC, in
writing, of the name, address and telephone number of the new physician
selected to medically manage their HRHC needs.

(2) Form EE-17A designates three types of HRHC for which a claimant may
request authorization: HHC, care in a nursing home, or residence in an
assisted living facility.

(a) The claimant must schedule a face-to-face examination with their
designated physician, and that physician is responsible for the
preparation of a LMN addressing the claimant’s HRHC needs.

(b) To initiate an authorization request for in-home hospice care, a
DEEOIC enrolled provider of hospice services must submit a
request (via fax, mail, or electronically) to DEEOIC’s BPA. Form
EE-17A is not required to initiate a request for in-home hospice
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care. The authorization request must include a Hospice
Certification specifying the individual’s prognosis for life
expectancy as 6 months or less. Clinical information supporting
the medical prognosis must accompany the certification.

4. Receipt of Form EE-17A. Upon receipt of a properly executed (signed by claimant.or
recognized AR) Form EE-17A, CMR staff route the form to the MBE Unit for assignment to an
MBE.

a. MBE Review. Upon assignment, the MBE calls the claimant if any information
on the form is incomplete. The MBE may provide the claimant withdnformation
about searching for enrolled medical providers, using the DEEOIC online
provider search; however, the MBE may not advocate for.any particularprovider.
The MBE may also refer the claimant to the closestDEEOIC Resoutee Center for
assistance. Additionally, the MBE advises the claimant to submit their choice of
a HRHC provider in writing, providing DEEQIC with.the provider’s name and
contact information. At the conclusion of any telephonecallythe MBE completes
an ECS phone call note documenting the information discussed during the call.

b. Responding to Telephone Requests: Upon receipt of any telephone request for
HRHC services, the receiving DEEOIC staff person (including any DO, FAB or
RC staff) advises the caller that claim'requests must be submitted in writing, using
Form EE-17A, to initiate the first authorization process. DEEOIC staff is
responsible for recording telephone requests in ECS, after explaining the forms
process to the callex

C. MBE Mails Ferm EE-17B.to the Physician. The MBE mails Form EE-17B
(Exhibit 3042) to the‘elaimant’s designated physician (as identified on Form EE-
17A) along with.the DEEOIC Physician Letter (Exhibit 30-3) that explains how
the DEEOIC HHC procéss works. The Physician Letter offers the physician two
courses of action:

(1) Complete and sign the Form EE-17B and return it with a LMN.

(2) Sign and return Form EE-17B after checking the box to indicate the
physician wishes to have claimant’s designated HHC provider perform an
in-home assessment of needs.

d. Handling Requests for In-Home Assessments. If the physician requests an
assessment, the MBE sends an authorization letter to the claimant’s designated
HRHC provider. Upon receipt of the provider assessment, the physician
completes a LMN and forwards it to DEEOIC.

5. Evaluating a LMN. The underlying function of the MBE is to ensure that covered
employees receive medical care necessary for their accepted condition(s) and that any such
request for care reasonably corresponds with the medical evidence in the case file. Evaluation of
the medical evidence, contained in the case record, begins upon receipt of a request for HRHC
services and a physician’s LMN. The LMN is the physician’s opinion regarding the claimant’s
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HRHC needs. After reviewing the medical evidence, the MBE must carefully examine the LMN
to ascertain whether the care requested by the physician is consistent with and supported by the
medical evidence.

Version 7.0

Elements of a Physician’s LMN.

(D

)

3)

4

©)

(6)

Evidence of a face-to-face medical examination, conducted within 60 days
of the date of the LMN, and performed by the claimant’s designated (as
identified on the EE-17A) treating physician.

A list of the accepted medical condition(s) and the cate prescribed with
respect to each condition.

Physician notes during the face-to-face examination describing the
claimant’s general health, prognosis, and €¢hanges since the last exam.

Physical findings such as measurements, observations; and test results,
which support the need for HHC: Examples include:

(a) Significant measured reductions in oxygen saturations after
activity;

(b) PFT that indicates obstructive/restrictive lung function;

(c) Demonstrated cognitive deficits that indicate inability to manage
self-care routines such as medication administration, managing
medical appointments, etc.;

(d) Invasive medical procedures or conditions that require the skill of
medically trained personnel, such as intravenous medications,
management of inserted urinary catheters, management of
feeding/gastrostomy tubes, bed-bound patients, etc.;

(e) Significant gait disturbances secondary to neurological conditions;

6] Management of wound infections, that require routine dressing
changes;

The physician’s review of nursing notes (for reauthorization requests)
supporting the need for continuation of the care previously authorized.

Conditions Requiring Care. A LMN for a DEEOIC HRHC authorization
must provide a clear explanation of the medical evidence supporting the
justification for HRHC services related to the claimant’s accepted
conditions. The physician should also describe any effect that non-
covered illnesses have on the claimant’s need for particular HRHC
services; and the treating physician must make an effort to differentiate
those services from services required because of the accepted conditions.
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(©)

(10)

(1)

Type of Care Required. The physician is to provide an explanation as to
why any specific service for the claimant is required, either in the home,
or at a facility, which provides a higher level of care, such as a nursing
home or ALF. With respect to in-home services, the LMN must explain
why any needed services cannot be performed outside the home, such as
the claimant’s inability to travel from home to a clinic or physician’s
office, or the need for medical services required on an hourly, daily, or
unpredictable basis.

Level of care required. The doctor’s LMN must specify the appropriate
level of care required for the claimant regardless of whether the claimant
is residing in the home or in some other living arrangement (such as.an
ALF) where the prescribed care is not available:

(a) Skilled Nursing (RN/LPN). The physician’s LMN must identify
the specific medical needs of the claimant, for an accepted
condition(s), and explain what services ate required of a skilled
nurse to meet those medical needs'(¢.g., administration of
prescription medication, wound dressing.changes, administration
of intravenous medications, and assesSment of claimant’s medical
condition.)

(b) Assistive Health Care Personnel (Home Health Aide/Personal Care
Attendant). Separatefiom any prescribed skilled nursing services,
the physician.must describe the physical condition of the claimant
and identify specific limitations related to the claimant’s accepted
condition(s) that necessitate ADL assistance. The LMN should
identify clearly those activities for which the claimant requires
assistance and explain how those activities are linked to the
DEEOIC accepted medical conditions. Such services often include
activities such as mobility within the household, dressing and
undressing, toileting, bathing, and meal preparation.

Erequency of service. The number of times each level of HRHC service is
to be performed, (e.g., daily, weekly, monthly, or intermittently as needed,
etc.).

Duration of Care. The number of minutes or hours required to perform the
HRHC service at the frequency prescribed. For example, a home health
aide is required 8 hours each day, during the claimant’s waking hours, to
assist with activities of daily living or, a nurse is required 2 hours a day to
clean, dress and evaluate the claimant’s wounds.

Period of Required Care. The length of time for which the HRCH care is
required to address the effect of an accepted condition(s). For example, an
assistive health care individual is prescribed to provide care for a period of
6 months. For assisted living or nursing home requests, the physician
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must describe the relative permanency of the claimant’s medical need for
such care.

b. MBE’s Review of LMN for HRHC Reimbursement. In judging the
appropriateness of a LMN for authorization of service reimbursement, the MBE
compares the information presented by the physician against other case
information to determine whether the LMN reasonably aligns with information
known about the status of the employee. This includes the MBE’s analysis of the
level and frequency of prescribed services and whether the physician properly
explained how those prescribed services align with a claimant’s need for specific
skilled nursing services and/or the services of assistive health care pefsonnel.
Upon review, the MBE may make the determination that a LM réasonably
supports a request for HRHC, and may do so when the.evidence sufficiently
supports the request for HRHC. The MBE may conSider several factors when
making this judgement.

(1) The physician has provided relevant information regarding the claimant’s
medical history, findings duringthe face-to-face examination, a clear
explanation of the specific level and fréquency of HHC services required
of the claimant, and an explanation (medicalfationale) as to why the
claimant requires that specific care for their accepted condition(s).
Further, a properly written LMN will provide detail as to the specific
functions a nurse or-assistive health care aide is to perform in the home,
for any or all accepted conditiens;'and the frequency with which these
services are o be performed.

(2) Medical evidence contained in the case file reasonably aligns with the
deseription of the claimant’s status with regard to the effect of an accepted
condition(8) and the claimant’s ability to perform of ADLs. For assisted
living or nursing home referrals, the physician must provide a descriptive
assessmentof the claimant’s current living circumstances and medical
rationale explaining the reason(s) why the claimant’s current environment
no longer safely supports the claimant’s medical needs.

(3) The physician has provided sufficient justification to support the amount
of time needed to fulfill the specific HHC needs of the claimant, as they
relate to an accepted condition(s). Where assisted living or nursing home
care is prescribed, the physician should provide an explanation of the
duration or relative permanency of the need for such care.

Whenever the MBE has sufficient medical documentation to authorize reimbursement for
a prescribed level of HRHC, at the frequency and duration recommended by the
physician, the MBE should proceed with an authorization for reimbursement. In
situations where more than one level of service is prescribed (i.e., the services of both a
skilled nurse and an assistive health care aide) and the evidence is sufficient for the MBE
to approve one level (at the prescribed frequency and duration), but not the other, the
MBE may do so. However, under this circumstance, the MBE must proceed with
development for the service level the MBE cannot authorize. Additional guidance
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regarding authorization for assisted living or nursing home referrals is referenced later in
this chapter.

6. Development Resources. If, after a review of the medical evidence and the physician’s
LMN, the MBE determines the treating physician’s LMN does not provide sufficient information
to permit authorization, the MBE must undertake additional development. The MBE must
decide, from the available development options, which will be the most likely to produce a
response that addresses the identified deficiency in evidence supporting the request.
Development must concurrently address any remaining deficiencies so the MBE ean ultimately
issue a uniform decision for the balance of all claimed components of the HRHC.

a. Communication with the Treating Physician. The MBE should consider the
claimant’s treating physician (identified on Form EE-17A).as the primary source
of medical information supporting the need for HRHC. As such, the MBE should
permit the treating physician the opportunity to address any questions or other
deficiencies the MBE identifies during an examination of the medical evidence.
The simplest course of action might be for.the MBE to centact the physician’s
office by telephone. If a telephone call xesults inda clarifying response, and
appropriate information is forthcoming, no:further action may be necessary.
However, if a telephone call is notproductive,.a lettet to the physician is
necessary. Any such letter, to the physician whosigned the LMN, should be clear
and concise. The MBE shouldidentify the specific issue requiring clarification
and should describe the evidence or information the MBE needs to proceed with
adjudication of the claimant’s HRHC claim.

b. Nurse Consultant Refetrals. DEEOIC Nurse Consultants assess medical evidence
to ensure it reasonably support the type, level, and frequency of the care
prescribed by the treating physician. Upon receipt of a referral from a MBE, a
Nurse Consultant'does not offer their own recommendations regarding the
appropriate HRHC a claimant should receive, but serve to assist in providing
advice allowing the MBE to make an informed decision whether to authorize the
¢are preseribed, or to undertake further development. With regard to the
assessment of HRHC prescriptions (or LMNSs,) the Nurse Consultant can perform
one or more of the following functions.

(1) Assessing objective evidence. The Nurse Consultant can evaluate a LMN,
or a hospital discharge order for HRHC, to ascertain whether the
prescribed care correlates reasonably with the objective evidence present
in the case file.

(2) Assessing the appropriate skill-level of service. Nurse consultants can
apply their knowledge and understanding of the field of nursing to assess
whether the prescribed level of HHC relates properly to the skill level
required to perform such service.

(a) For assisted living or nursing home assessments, nurse consultants
can assess the medical evidence to determine if a move to assisted
living or a nursing home has sufficient medical support and that
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such care will properly align with the ADL assistance needed by
the claimant.

3) Frequency and Duration of Care. The Nurse Consultant can advise if the
time allotted represents a reasonable period within which to accomplish
specific tasks. Example: a nurse is required, 2 hours each day, to clean,
dress, and evaluate the claimant’s wounds.

(4) Period of Required Care. The LMN must state the length_of time (days,
weeks, or months) for which care is being prescribed. Emergency
authorizations may be limited to a number of days, of weeks,but cannot
exceed 60 days. Nurse consultants can advise as to whether the period of
care, recommended by the physician, represents-areasonable period of
time.

(5) Compliance with Plan of Care. Nurse/onsultants can gvaluate ongoing
home health services to ascertain whether the authorized provider is
complying with the physician’s plan of care.

C. SECOP and Referee Medical Examinations.. A SECOP will require a physical
examination of the claimant and the SECOP physician’s review of available
medical evidence. If the MBE 'determines that HRHC prescribed by the treating
physician is unsupported by.an appropriate medical rational, and if attempts by
the MBE are unsuccessful in clarifying the HRHC needs of the claimant with the
claimant’s treating physician, the MBE proceeds with obtaining a SECOP. A
referee examination is only necessary when a conflict of medical opinion arises
between the claimant’s treating physician and a SECOP.

7. Developing Evidenee toSSupport HRHC Requests. The goal of MBE development is to
obtain medical evidence substantiatingthat the need for HRHC is medically appropriate to
address the effects of an acceptediillness. To attain this goal, the MBE should focus
development specifically on the topic or issue that is preventing an authorization at the
type/level/friequency/duration/period of care prescribed in the physician’s LMN.

a. Initial Review. Upon receipt of a request for HRHC, the MBE reviews the case to
determine if the basic requirements necessary to substantiate an HRHC request
are present.

(1) Evidence that the physician conducted a face-to-face examination of the
claimant within 60 days of the date of the LMN.

(2)  Evidence supports that the requested HRHC is related to one or more
accepted conditions.

3) The type/level/frequency/duration/period of prescribed care is described
clearly, including any need to move to an ALF or nursing home.
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Incomplete or defective evidence. If, upon review of the case evidence, the MBE
finds that any of the basic criteria, above, are missing, or there is a documented
defect in the medical evidence that conflicts with the care prescribed in the LMN
the MBE is to initiate development. The duration allocated by the MBE for the
submission of necessary evidence to support a HRHC claim is 30 days. For an
initial request for evidence, the MBE is to grant a period of 15 days to allow.for
the submission of responsive documentation. If the requested evidenceds not
received within the 15-day period provided, the MBE sends a second
development letter, providing an additional 15 days to submit the requested
documentation.

(1

2)

For issues requiring development, the MBE is to prepare adetter to the
treating physician briefly summarizing any defieiencies in the LMN and
requesting a response from the physician addressing those deficiencies.
The MBE is to request a response, along with an amended LMN, if
appropriate. The MBE is to send a copy of the development letter to the
claimant and any designated AR.

(a) Upon receipt of a response, theMBE is to evaluate information
supplied by the treatingphysician to determine if the information
adequately addresses the concern(s) 1dentified for evaluation.
Should the MBE determine that the physician’s response is
adequate, the MBE authorizes reimbursement of care as
prescribed.

(b)  Upon reeeipt of a response from the treating physician, that is not
fully responsive, or in those situations where the MBE has not
received a response to an inquiry after the allotted 15 days, the
MBE is to.make a determination based on the available medical
evidence: Options available to the MBE at this point include a
partial authorization, a denial of the request, or a decision to
undertake additional development.

SECOP Examination. In those instances where development with the
prescribing physician has not produced evidence necessary to establish the
medical appropriateness of the prescribed HRHC, the MBE is to refer the
claimant to a SECOP Examination. The function of the SECOP
Examination is to obtain an independent assessment of the medical need
for HRHC. The MBE must make every effort to expedite a SECOP
Examination referral to resolve an outstanding HRHC request.

(a)  Once the SECOP Examination is complete and the report received,
the MBE will then need to conduct a full examination of the case
evidence, including any medical evidence submitted by the treating
physician. If the SECOP Examination results in a validation of the
care prescribed by the claimant’s physician, the MBE is to
authorize reimbursement of the prescribed care. If the SECOP
Examination results in an opinion that recommends a reduction or
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termination of the requested HRHC, the MBE weighs the opinions
of the two physicians. If the MBE determines that the opinion of
SECOP physician is of greater weight than that of the treating
physician, the MBE authorizes care at the level prescribed by the
SECOP physician. In any instance where the MBE is authorizing
HRHC at a level that is less than that prescribed by the claimant’s
physician (including no HRHC being necessary), the MBEis to
proceed with the issuance of a RD explaining the basis for the
authorization reducing or denying any prescribed care.

If for whatever reason, including receipt of new evidence from the
prescribing physician, the MBE determines that.the'weight of
medical evidence is the same between thestreating physician and
the SECOP physician, and there is a€onflict regardingthe
claimant’s needed HRHC, the MBE is to proceed with a referee
examination referral. The MBE is to consider the opinion of a
referee medical physician as‘possessing special weight in resolving
a conflict of medical opinion.

Where the claimant is seeking an adjustment to a previously authorized level of
HRHC to a higher level, the MBE is to undertakedevelopment to determine if the
need for an adjustment to the level/frequency/duration of HRHC is medically
appropriate.

Development involving renewal of a prior HRHC authorization may require the
MBE to issue periodic exténsions of an existing authorization (increments not to
exceed 30 days), until the MBE reaches a resolution of the medical
appropriatefiess of rénewal.

60 daysprior to the expiration of an existing HRHC authorization, the MBE is to
notify the claimant of the need for a renewal request and updated LMN, based
upon a current (within 60 days) face-to-face examination with his or her selected
physician.

8. Authorizing Reimbursement for Medically Appropriate Care. Upon completion of

development and after a thorough review of the case evidence, a decision is necessary regarding
authorization for reimbursement of medically appropriate HRHC. The MBE must issue
authorization upon receipt of sufficient medical evidence that substantiates the medical
appropriateness of a prescribed level of HRHC.

a.

Version 7.0

Letter of Authorization. In those instances where sufficient medical evidence
supports the authorization of reimbursement for HRHC, the MBE prepares an
authorization that describes the type, level, frequency, and duration of care
approved for billing by an enrolled provider of HRHC services. The MBE
addresses the authorization letter to the claimant (and AR if appropriate), with a
copy to the HRHC provider identified by the claimant, and a copy to the
prescribing physician.
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Authorization for levels of HHC may be authorized for up to 6 months
duration, or a shorter duration as established by the medical evidence.

Authorizations for residence in an assisted living facility, or for nursing
home care, may be authorized for up to 12 months, or a shorter duration as
established by the medical evidence.

For the purposes of authorizing the reimbursement of TCM, the MBE is to
authorize a maximum of 15 minutes (1 unit) of TCM serviees per week.
TCM services may not exceed 26 units for 6-month period. The MBE
authorizes TCM for reimbursement when an employeée, with an accepted
condition(s), is receiving HHC for multiple disciplines of eare supplied by
a single provider, or multiple service providers.-Multiple disciplifies of
care are categorizations, by service level, ineluding skilled nursing,
assistive health care personnel, rehabilitative therapists, or other
licensed/certified health care service providers. Authorization for TCM
should align with the period of authorization for eoncurrent multiple
disciplines of HHC (e.g., all HRHC autherizations must run concurrently).

For claims involving a requested change to an existing authorization, the
MBE may authorize a change once any necessary development is
complete and sufficient'medical evidence exists to support the request. In
this situation, the MBE must terminate the existing authorization and
create a new oné. The MBE sends a letter to all involved parties,
terminating the existing authorization, and informing the parties of the
new authorization terms.

TheMBE may authetize retroactive periods of HRHC, as long as the
necessary‘medical evidence exists to support the level, frequency and
duration of the pteviously provided services.

Upon receipt of a claim for multiple levels of HRHC, the MBE conducts
development, concurrently, to address each component of the claim.
Upon receipt of sufficient evidence to authorize any component of a
multiple level claim for HRHC, the MBE is to issue a written
authorization. The MBE communicates in the authorization that the MBE
has to defer any pending component of the HRHC claim until
development completes.

(a) Once development completes for any deferred component, if the
MBE cannot authorize any claimed HRHC at the level, frequency
or duration requested, the MBE is to issue a letter decision. The
MBE is to describe the components of the claim authorized for
reimbursement. For any balance of care, that the MBE cannot
authorize, the MBE explains the basis for the partial authorization.
Included with any such partial authorization, the MBE must
include the following language:
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If you disagree with this decision and wish to request a
formal decision, please immediately advise this office, in
writing, that you wish to have a Recommended Decision
issued in this case, providing you with your rights of action.

9. Issuing Recommended Decisions to Deny or Reduce Authorized HRHC. A
recommended denial of authorization occurs when the MBE identifies a deficiency in the
medical evidence and after the MBE has taken appropriate development steps, as described in
this chapter. A RD to deny is only appropriate under certain circumstances:

a. Denial of a claim for initial HRHC in its entirety. Where the medical’'evidence for
an initial claim does not support an authorization for any of the claimed HRHC,
the MBE issues a RD to deny authorization.

b. A reduction of previously authorized HRHC. Fer either an ongoing, or renewing
authorization for HRHC, should the evidencesupport.an authorization at a level,
frequency, or duration of care that is less than previously,authorized by the MBE,
a RD is necessary. Under this circumstance, theMMBE issues a recommendation
explaining the evidence that warrants a reduction in thedevel, frequency, or
duration of HRHC previously authorized. Within theé recommendation, the MBE
is to communicate that DEEOIC will continue to.éxtend the existing authorization
until the FAB determines whether tofinalize the RD.

When issuing a RD in these circumstances, the MBE prépares the RD in accordance with
existing DEEOIC procedures provided in Chapter 24 — Recommended Decisions (with the
exception of the requirement at«Ch. 24.7a(1) that the RD specify whether the benefit is being
awarded under Part B or Part'E, as this distinction is inconsequential in an AMB RD). The
author is to ensure the narfative content in the Explanation of Findings includes a well-written
narrative explaining the justification for the denial of authorization. As with all RDs, the FAB is
responsible for indepéndently evaluating the recommendation of the MBE, along with the file
evidence, and deciding whether to finalize the RD.

10.  Notification of Discontinuance of Authorization. If a period of HRHC expires, without
the claimant taking action to request renewal or submit a qualifying LMN for consideration, the
MBEssends a letternotifying the claimant, the AR where appropriate, and the HRHC provider, of
the expitation of authorized benefits, and that the HRHC claim is administratively closed.

11. Processing Requests for Emergency Authorizations. In certain circumstances, claimants
may requite HRHC on an emergency basis, for a limited time period, while a claimant’s
condition stabilizes. Emergency requests can arise from a number of situations, including
hospital discharge, where the claimant needs immediate care in the home; or a sudden change in
the claimant’s condition necessitating an urgent change in the level and/or frequency of currently
authorized services. To obtain approval for an emergency authorization, the requesting party
(hospital discharge staff, the claimant’s AR, or a treating physician), must contact a DEEOIC
enrolled provider of HRHC services. Alternatively, a currently authorized provider of HRHC
services can initiate a request for an emergency increase in an existing authorization. In either
circumstance, the designated or current HRHC provider contacts DEEOIC’s BPA and provides
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(by fax or letter) an emergency care order from either the claimant’s treating physician, or a
hospital discharge order signed by a physician.

a.

BPA Review and Reporting To DEEOIC. The hospital discharge order or LMN
must describe a medical need for emergency HRHC. The BPA does not make a
decision regarding the request, but receives the pertinent documentation and
forwards it to the MBE unit.

(1) The MBE must evaluate an emergency request to ensure the medical
evidence links the claimant’s need for HRHC services t0 a DEEOIC
accepted medical condition and that a reasonable medical basis exists for
emergency care. If these two conditions are met, the MBEproceeds with
an authorization for 30 days of the prescribed emergency HRHC If any
reason exists to obtain additional information to substantiate an emergency
authorization, the MBE must take expedited action to call an appropriate
point of contact for clarification or initiate a prioritized Nurse Consultant
referral seeking assistance.

(2) Upon approval of the emergency authetization,the MBE initiates
development with the claimant’s treating physician. The purpose of the
MBE’s development is to seek evidence regarding the duration of HRHC
at the emergency level and the transition to the appropriate level of non-
emergency HRHC."The MBE may grant additional, written authorizations
for the emergency HRHC, indncrements of 30 days during development.
The MBE’s authorized extensions should not exceed a total of 90 days.

12. Billing and Documentation of Services. DEEOIC requires that all provider billing, for

services rendered, include@vidence'supporting those services. The supporting documentation
must be dated and signed by theinedical professional performing the billed services, and the
dates of service on the supporting documentation must match the dates of service and charges
listed on the billing form. Also, themame of the individual performing the service must be
legible, and thete must be a signature of that individual with their appropriate credential (i.e.,
MD, RN, PCA, HHA4PT, OT, etc.). For authorized billing codes relevant to the level and
duration of care; reference Exhibit 30-4. The following supporting documentation must be
included with the bills:
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HHC documentation includes, but is not limited to, RN/LPN progress notes,
HHA/PCA/CNA notes, Targeted Case Management notes, and initial
assessments.

Home Hospice documentation includes, but is not limited to, admission
summaries, progress notes, and initial assessments.

Assisted Living Facility documentation includes, but is not limited to, admission
and/or discharge summaries, monthly/daily itemizations of bills.

Nursing Home documentation includes, but is not limited to, admission and/or
discharge summaries, monthly/daily itemization of bills.
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13.  Medical Travel Occurring During Authorized Periods of HRHC. DEEOIC permits
HRHC providers to travel with a claimant to and from medical appointments when medically
necessary for the treatment or care of an accepted work-related illness. DEEOIC considers this
type of travel assistance as included within the scope of authorized HRHC service hours and not
a separate or additional transportation service. DEEOIC will reimburse travel mileage to either
the HRHC provider or the claimant, depending on whose vehicle is used for the travel. Aside
from mileage and HRHC service hours spent assisting with travel, no other ancillary costs
associated with conducting travel covered under this section are reimbursable. As with any other
billable medical service, HRHC providers are to document properly any service time spent
assisting with medically necessary travel. Travel under this guidance will notfequire pre-
approval by a MBE for travel under 200 miles round-trip or less than three.qualifying trips pet
week. DEEOIC provides guidance relating to extended travel authorization in, Chapter 29~
Ancillary Medical Services and Related Expenses. For HRHC travel with the claimantfor more
than three trips in a week period, a pre-authorization request must be submitted to DEEOIC
along with medical justification for such travel.
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CHAPTER 31 - TORT ACTION AND ELECTION OF REMEDIES

1. Purpose and Scope. This chapter describes procedures to determine if a claimant is
eligible to receive Part B benefits because of a lawsuit filed against a beryllium vendor or AWE
due to the “election of remedies” provision of the EEOICPA. It also describes procedures for
offsetting (reducing) EEOICPA benefits if the claimant is eligible to receive EEOICPA beénefits
but received settlement from a lawsuit for injuries resulting from exposure to the same toxic
substance for which EEOICPA benefits are payable.

2. Authority. 42 U.S.C. § 7385 requires the offset for certain EEOICPA‘payments. 42
U.S.C. § 7385d requires the election of remedies for Part B beryllium vendor and AWE
employees.

3. Signed Response Regarding Lawsuit, SWC Claim and Fraud. Before a claim can be
accepted under the Act, the claimant must provide a signed response (affidavit) reporting
whether a lawsuit had been filed for exposure to the same toXic substance for,which EEOICPA
benefits are payable, or whether a SWC claim had been filed for the same medical condition(s),
or whether the claimant has ever pled guilty to or been‘convictéd of fraudin connection with an
application for or receipt of any federal or SWC. This signed response must be obtained
regardless of the information contained on the forms EE-1 or EE-27related to these three
questions.

a. The CE may call the claimant.to get an initial verbal response to the three
questions. If the claimant confirms verbally or submits a signed response that
he/she has not filed‘a lawsuit, SWC claim, or pled guilty to or been convicted of
fraud, the CE may proceed with issuance of the RD.

Since a signed response from the claimant must be included in the case file before
issuance of the FD, the CE follows up with a development letter requesting the
signed response from each claimant before transferring the case to the FAB. The
development letter must be claim specific and clearly note that by signing the
written résponse, the claimant agrees to report any changes to the information
provided in the response, immediately, to DEEOIC. The CE also advises the
claimant that failure to submit a signed response will result in administrative
closure of'the claim.

b. If the CE is unable to obtain a verbal response from the claimant or the claimant
responds affirmatively to any one of the questions, or evidence in the case file
indicates that a lawsuit, SWC claim or fraud was filed or committed, the CE
cannot issue a RD without further development and clarification. The CE may
consider administrative closure of the claim if the claimant is not responsive to
the development request for clarification but only as a last resort, and after at least
two development letters.

C. It is the responsibility of the FAB to obtain this signed response if a RD is issued
without receipt of the signed response (i.e., the CE only received verbal
confirmation). The FAB makes every effort to obtain this signed response
including calling the claimant and sending a follow up development letter.
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However, if the FAB is unable to obtain the signed response after 30 days from
the FAB’s follow up development letter, the FAB administratively closes the case
and returns it to the DO. The FAB sends a letter advising the claimant of this
course of action.

If the case is with the FAB, and there is evidence in the case file of a lawsuit, a
SWC claim, or fraud in connection with an application for or receipt of workers’
compensation that may impact the claimant’s EEOICPA benefits, further
development must be undertaken. If the matter could be clarified by a telephone
call, the FAB takes this action. If the matter requires extensive development, the
case is to be remanded to the DO for further development.

By signing the written response, the claimant agrees t0 notify DEEOICof any
changes in the information provided in regard to the lawsuit/SWC/fraud
statement. As such, it is not necessary to request this information more often than
once in a six-month period, unless there is anew exposure or illness (including
consequential) being accepted under EEOICPA. FEor instance, if the claimant had
submitted a written response for lung cancer and 1s now filing a claim for a
consequential condition of bone cancer, a new written#esponse regarding the
bone cancer is required before this consequential condition may be accepted
under the Act.

4, Developing for Lawsuit. If the elaimant reports, or the evidence indicates, that a lawsuit

was filed (regardless of what type, what happened, when it was filed or who filed it), the CE
develops for verification of the lawsuit anddawsuit payments received.

a.
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Contact with«Claimant. The CE confirms with the claimant as to whether a
lawsuit was filed, ahd requests documents related to the lawsuit if one was filed.
The CE requests copies of'any complaint, settlement document, award from a
judge/jury; and settlement sheet from the legal proceeding. If the claimant states
that he or she is notlegally permitted to disclose the information, it may be
possibleto persuade him or her to do so based on the Privacy Act protections in
place for claims filed under the EEOICPA.

Contact with Attorney/Law Firm. The CE advises the claimant to contact the
attorney who filed the lawsuit to obtain copies of required documents if the
claimant does not have them. If the claimant is elderly or he or she is confused as
to the type of documents that are required, the CE may need to directly contact the
attorney. If the attorney considers the release on the bottom of Form EE-1 or
Form EE-2 to be legally insufficient to authorize the release of the required
document, the CE requests a separate written release from the claimant.

If the attorney is no longer with the law firm, the CE attempts to find out who in
the law firm inherited the attorney’s clients, or where the records are stored.

Information from Other Sources. If information is not available from the claimant
or the law firm, the CE attempts to obtain it from other sources. Some
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information can be obtained from the court where the matter was litigated, such as
the complaint, judge or jury award (if any), and pertinent court orders.

Initial Development Letter. The CE follows up with a development letter to the
claimant explaining the need for the lawsuit documents and requesting a response
within 30 days. The CE requests documents as noted in paragraph 4a. The letter
indicates that failure to comply with the request may result in an administrative
closure of the claim.

No Response. If there is no response to the initial development letter after 30
days, the CE sends a second development letter. The second development letter
informs the claimant that the requested information must be submiitted before the
claim can be fully adjudicated, and the claim will be administratively closed if no
response is received.

Administrative Closure. The CE may administratively.close the file after two
development letters are sent, if no response is received fromdthe claimant and the
CE is unable to obtain the lawsuit documents ftom other sources.

5. Evaluating Lawsuit Documents. Once the CE has obtained the necessary documents

regarding the lawsuit, he or she must review them to see'what impact, if any, the lawsuit will
have on the claim.
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Complaint. A complaint is a legal document in which the plaintiff alleges that
certain events took place involving exposures to toxic substances and that those
events were thefault of the defendant(s). The complaint asks for certain remedies
(payment forthe resulting medical condition). From the complaint, the CE can
discern the reason why the plaintiff filed the lawsuit, the identity of the plaintiff,
the identity of the defendant and the date the lawsuit was filed.

@) The CE detetmines if the alleged exposures raised by the plaintiff were the
same as the exposures for which EEOICPA benefits are claimed. There
may be some exposures alleged by the plaintiff in the complaint that are
not exposures for which EEOICPA benefits can be paid (non-employment
exposures).

(2) The CE must thoroughly understand the basis for the lawsuit (e.g.,
whether the plaintiff alleged that he or she was exposed as a worker rather
than just as an individual who lived in a particular locale).

3) The CE also determines the identities of the parties to the lawsuit. To do
so, the CE may need to inquire whether any later amended complaints
were also filed.

Settlement Sheet. A settlement sheet is basically a billing document. It lists the
amounts received from a defendant and attorney fees and other costs that are
being charged against those amounts. However, there may not be a document
entitled “Settlement Sheet.” Instead, a CE may receive a document that simply
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lists the name of each defendant and the amount that the defendant paid to settle
the suit. The CE needs to be able to determine how much the plaintiff/claimant
actually received.

When a settlement sheet lists the amount of the “costs” of bringing the lawsuit
(not the attorney fees that are being charged), the CE must insist on an itemized
list of costs if they are not already itemized on the settlement sheet. Ifthe legal
costs are not itemized, the CE may not deduct the legal costs in calculating the
amount of offset.

Court Orders. If the lawsuit was not settled, the CE may be'provided with an
order of a judge, or a jury award, that states the amount that the defendantmust
pay to the plaintiff and the reason for payment of thatamount.

Asbestos Bankruptcy Trust. A claimant’s settlement with an asbestos bankruptcy
trust is treated like any other tort settlement for the purposes of offset
determination. The CE obtains copies of all administrative ¢laim forms that have
been submitted to an asbestos bankruptey trust t0 compare the pertinent exposure
and injuries claimed under the asbestosis bankruptcy trust with payable EEOICPA
benefits for possible tort offset.

6. Election of Remedies, Part B. Dependingson the circumstances of the lawsuit and the Part

B claim, the claimant may no longer be€ligible for EEOICPA Part B benefits based on the
“election of remedies” provision undér the Act. The €lection of remedies provision does not
apply to Part E benefits. Different'seenarios are-discussed below:

a.
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Lawsuit against AWE or Beryllium Vendor. The “election of remedies”
provision.applies ofily to Part B claimants who have filed a lawsuit against either
an AWE or a beryllium véndor. To determine if this provision applies to a Part B
claim mvolving a lawsuit, the CE must determine if the otherwise eligible
claimant was the same person who filed the lawsuit, if the lawsuit was against an
AWE or@ beryllium vendor, and if the lawsuit was for employment-related
exposure to either radiation or beryllium. If the answer to all three of these
questions,is yes, further development is required, based on the date that the
lawsuit was filed.

Lawsuits Filed Before October 30, 2000, Terminated Prior to December 28, 2001.
For lawsuits in this category, “terminated” means that the lawsuit was concluded
in any way: the parties settled, after which the suit was dismissed by the judge;
the claimant won the case; or even that the claimant lost the case (judgment was
granted for the defendants). This meaning of “terminated” applies to this time
period only.

The CE must look for proof that the matter has been resolved, regardless of the
outcome. Ifthe CE finds that the matter was terminated before December 28,
2001, the claimant is not disqualified from receiving any Part B benefits. The CE
must include a finding in the RD that the lawsuit did not cause the claimant to be
disqualified.
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C. Lawsuits Filed Before October 30, 2000, Still Pending as of December 28, 2001.
For lawsuits in this category, the CE will need to determine if the claimant
dismissed all claims in the suit that arose out of the same employment-related

exposure to either beryllium or radiation that is the basis for the Part B claim by
December 31, 2003.

Unlike the situation discussed on paragraph 6b, the suit must be dismissed, rather
than merely terminated. That means that there must not be a final judgment in the
suit for either the claimant or the defendant. If the suit was not dismissed by
December 31, 2003, or if there is a final judgment in the suit, the claimant 1s not
entitled to any Part B benefits.

d. Lawsuits Filed Between October 30, 2000, and December 28, 2001. For lawsuits
in this category, the claimant will not be eligible to'receive Part B benefits, if the
claimant does not dismiss all claims in the suit that arose out of the same
employment-related exposure to either beryllium or radiation that is the basis for
the Part B claim by the later of May 30, 2003, or the date that is 30 months after
the date the claimant either received a radiationdose reconstruction from NIOSH
or a diagnosis of either beryllium sensitivity.or CBD, depending on the
occupational illness being claimed.

e. Lawsuits Filed after December 2852001. For lawsuits in this category, the
claimant will not be eligible for Part B benefits if a judgment is entered against
the claimant (that is, the claimant loses the lawsuit). If the judgment is entered for
the claimant (the claimant winsthe lawsuit), the claimant is eligible for Part B
benefits.

If judgment has not'been entered against the claimant, the claimant will not be
eligible to receive Part B benefits, if the claimant does not dismiss all claims in
the suit that arose out of the same employment-related exposure to either
beryllium or radiation that is the basis for the Part B claim by the later of May 30,
2003, orithe date that is 30 months after the date the claimant either received a
radiation dose reconstruction from NIOSH or a diagnosis of either beryllium
sensitivity or CBD, depending on the occupational illness being claimed.

7. Tort Offset, Parts B and/or E. If the lawsuit has not adversely affected the claimant’s
eligibility under Part B due to election of remedies, an offset of the potential Part B and/or E
award.may still be needed. EEOICPA benefits are only offset if the basis for the lawsuit and the
payable EEOICPA claim are due to injuries from exposure to the same toxic substance. For
exampleyif the claimant filed a lawsuit for lung cancer based on exposure to asbestos and the
Part-E claim that is payable is also based on lung cancer due to exposure to asbestos, offset is
required. As long as there is one exposure that would be compensable, offset is required even if
the lawsuit or EEOICPA claim is based on several other different exposures.

a. Exceptions: There are several exceptions to the offset requirement.

(1) If the lawsuit alleges exposure that is clearly outside the time frame and/or
location of exposure awarded under EEOICPA or if the lawsuit and
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EEOICPA claim are based on exposure to two different toxic substances,
offset is not required. For example, if the EEOICPA claim is based on
radiation exposure from 1952 to 1962 but the lawsuit is based on radiation
exposure beginning in 1965, offset is not required.

(2) If the lawsuit alleges non employment exposures, offset is not required
(nor is there an election of remedies requirement). For example, if a
claimant alleges in a lawsuit that he was exposed to radiation because he
lived in proximity to a facility that produced radiation, not because:he was
exposed to radiation while working in a covered facility, offset is not
required.

3) If an employee and his or her spouse were both plaintiffs with causes of
action in a lawsuit they brought together and they both signed releases to
settle their case, but only the spouse received tort payment and the
employee was alive at that time, no offset is required.

8. Pending Tort Settlement Payment. The requirement to©ffset EEOICPA benefits does not
apply if the claimant has not received any payments from alawsuit at'the time of the EEOICPA
payment. The CE does not defer issuing the RD'or the FD. The RD or the FD is issued without
offset since the claimant has not yet received tort payment:

However, if the claimant receives tort payment that requir€s EEOICPA benefits to be offset, at
any time after issuing the RD or FD,but before the‘issuance of EEOICPA payment, the
EEOICPA payment cannot be issued,until the following actions are taken.

a. Tort Payment Pending at the DO. If the tort payment is pending at the time of the
RD, the CE issues.the RD without an offset. However, the CE states in the RD’s
cover letter thatdf the claitmant receives tort payment after the issuance of the RD,
but before issuance of the FD, the claim will be remanded by the FAB for offset
and a new RD.

b. Tort Payment Pending at the FAB. If the tort payment is pending at the time of
the FD, the FAB HR issues the FD without an offset. However, the HR states in
the ED’s cover letter that if the claimant receives tort payment after the issuance
of the FD, but before issuance of the EEOICPA payment, the FD authorizing the
payment will be vacated.

c. Tort Payment Pending at the time of EEOICPA Payment. Before issuing
EEOICPA payment, the CE calls the claimant to verify that tort payment is still
pending. If the claimant receives tort payment after issuance of the FD, but
before issuance of the EEOICPA payment, the DO forwards the claim to the NO
for a reopening.

0. Required Tort Offset. After receipt of all relevant documents, the CE determines whether
an offset is needed. If so, the CE completes the “EEOICPA Part B/E Benefits Offset Worksheet”
(Exhibit 31-1). The Worksheet includes detailed instructions for computing the amounts that the
CE uses to calculate the amount of any offset.
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a. Complaint. While the complaint must be obtained if the claimant disputes the
necessity of the offset, the CE may proceed with the offset without the complaint
if the claimant does not dispute that offset is necessary, and the CE has sufficient
evidence to fill out the EEOICPA Part B/E Benefits Offset Worksheet. This step
occurs after confirming that the election of remedies does not apply.

b. EEOICPA Benefits Greater than Offset. If the amount of EEOICPA beénefits to
which the claimant is currently entitled is more than the offset, the balance due
the claimant will be the amount appearing on Line 7b of the Worksheet. This is
the amount of EEOICPA benefits that must be referenced in the RD, along with
an explanation of how this amount was calculated.

c. EEOICPA Benefits Less than Offset. If the amount of EEOICPA benefits
currently payable is less than the offset, the amount of the “surplus™ payment still
to be offset will appear on Line 7c of the Worksheet. All future EEOICPA
benefit payments for the same exposure(s) that formedithe basis for the lawsuit
are subject to the offset to absorb a surplus. Since.additional EEOICPA benefits
must first become payable before a surplus payment can be absorbed, no further
action to offset the surplus payment is required for a survivor’s Part B claim.

(1) If a surplus payment is to be abserbed in'an employee’s Part B claim, this
must be noted in the RD, along with an explanation that DEEOIC will not
pay medical benefits until the surplus is absorbed.

(2) If a surplus is to be absorbed in an employee’s Part E claim, this same
explanation mustappear in the RD, plus an explanation that DEEOIC will
also not pay any benefits for wage-loss and/or impairment that may be due
in.the future until the surplus is absorbed.

3) If a surplus is to be absorbed in a survivor’s Part E claim and further
monetary benefits may be payable based on the deceased employee’s
calendar years of qualifying wage-loss, this must be noted in the RD,
along with an explanation that DEEOIC will absorb the remaining surplus
out of those benefits if and when they become payable.

d. FAB Award Letter. In situations involving a surplus, the FAB issues an award
letter which accompanies the FD and advises the claimant of the exact
amount of the surplus. In the award letter, the FAB representative explains that
the surplus will be absorbed out of medical benefits payable under EEOICPA
(and lump-sum payments due in the future under Part E). The FAB representative
instructs the claimant to submit proof of payment of medical bills to the until
notice is received that the surplus has been absorbed, and to advise medical
providers to submit proof of payment of medical bills to the DO during this time.

10.  Actions to Absorb Surplus. Each DD appoints a qualified individual to serve as the POC
to monitor surplus situations for both tort settlements and SWC benefits. Tort settlement and
SWC benefit surpluses are absorbed until the surplus is exhausted and EEOICPA benefit
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disbursement can commence. The POC tabulates the amounts of proofs of payment, using the
DEEOIC Offset Tracking Database, until they equal or exceed the surplus amount.

a.

Version 7.0

While the surplus is being absorbed, the POC temporarily places the affected case
file in a red jacket denoting that a surplus exists. All case file contents are
maintained in the red jacket throughout the process of surplus depletion.

No further payments related to the same toxic exposure(s) that formed the basis
for the lawsuit are made on any case file contained in a red jacket until such time
the offset has been absorbed. Should an unpaid bill be submitted to the POC
during the surplus period, it must be forwarded to the BPA €0 an explanation of
benefits can be generated.

During the time in which the surplus is being monitored for depletion, the POC
continually tracks the offset using the DEEOIC Offset Tracking Database, which
is accessible through the shared drive. Uponpayment of impairment benefits,
wage-loss compensation, or proof of payment of medical bills, the POC enters the
dollar amount being applied toward the‘offset into the appropriate field in the
DEEOIC Offset Tracking Database, until sueh time the surplus has been
absorbed.

While medical benefits are not being paid because of a surplus that is being
absorbed, the CE may find it necessary to ebtain a SECOP examination, a
referee examination, or a medical file review. If so, DEEOIC pays the costs for
these directed examinationsorreviews and reimburses any reasonable expenses
incurred by the employee; including medical travel expenses, without adding to
the surplus.

In a case withhasurplus, BPA creates a thread for all medical travel refund
requests to,the POC requesting authority to deny or proceed with payment.
Medical travel expenses related to a directed medical examination must be
approved for payment and are not subject to offset.

Once the DEEOIC has recorded the absorption of any calculated surplus, normal
payment of benefits must commence. However, cases are not to be deleted from
the DEEOIC Offset Tracking Database once the offset has been absorbed.

The POC sends a letter to the claimant that the surplus is absorbed. The letter

provides the claimant with the address of the BPA and instructs him or her to
submit all future unpaid medical bills to that address for processing.
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CHAPTER 32 — COORDINATING STATE WORKERS’ COMPENSATION BENEFITS

1. Purpose and Scope. This chapter describes procedures for coordinating Part E benefits
with SWC benefits. “Coordination of benefits” occurs when the compensation payable under
Part E of the Act is reduced to reflect certain benefits previously received by the claimant under
a SWC program for the same covered illness.

2. Authority. 42 U.S.C. § 7385s-11 requires the OWCP to coordinate the Part E award(s)
with the amount of certain benefits received from a SWC program for the same€overed illness,
after deducting the reasonable costs incurred by the claimant in obtaining those benefits.

3. SWC Benefits. SWC programs are no fault systems designed to providednjured workers
or survivor benefits for work-related injuries or illnesses without having to:sue their employers.
SWC benefits may include payments for medical services, vocational services, cash payments to
the injured worker for wage-loss or reduction in earning capacity, as well as death and funeral
benefits to the worker’s survivor(s).

The laws creating these systems differ by state, but the'cash benefits (whether for temporary total
disability, temporary partial disability, permanent total disability, permanent partial disability, or
death of a worker) are typically a calculated percentage of the.injured worker’s weekly earnings
for a set number of weeks. SWC benefits can/be administered directly by a state commission (as
in Ohio). Another method is to have a state boardSupervise or adjudicate disputed claims and
enforce the required payments made byprivate parties such as employers or insurance
companies. Payments can be issueddn a lump-sum‘award or settlement, on an ongoing basis
(weekly or monthly), or a combination of both:

4. When Coordination.is Required. Coordination of Part E benefits (there is no
coordination of Part B benefits) istequired only if the EEOICPA beneficiary receives benefits
through a SWC program for the same covered illness for which that same EEOICPA beneficiary
is eligible to receive benefits under Part E. This means the CE first determines the
employee/surviyor’s eligibility to réceive Part E benefits, and then determines who the
beneficiary of the SWCbenefits was before determining whether coordination is required. For
example, if the employee settles a SWC claim for asbestosis and the accepted covered illness for
which the employee is entitled to Part E benefits is asbestosis, coordination of the Part E award is
requited to reflect the amount of SWC benefits the employee has received.

Similarly, where there is an election to receive the employee’s benefits by the survivor (refer to
Chapter20.12b for specific requirements for a survivor who elects to receive the employee’s
benefits rather than survivor benefits), coordination is required if the employee received SWC
benefits for the same covered illness. Coordination is required because the survivor is taking the
placeof the employee in this situation. For example, if the employee received a SWC payment
for asbestosis and the survivor elects to receive what the deceased employee would have
received under EEOICPA based on asbestosis, the CE must coordinate the benefits payable to
the survivor.

In cases where the employee had filed a Part E claim but died before payment could be issued,
Part E medical benefits awarded to the survivor through the date of the employee’s death are
subject to coordination if the employee had received SWC benefits for the same covered illness.
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Coordination of medical benefits is required in this case because the Part E medical benefits
were based on the employee’s entitlement to Part E benefits and the same employee received
SWC benefits for the same covered illness.

Compensation awarded from the acceptance of a consequential illness is subject to coordination,
if it arises from a covered illness for which coordination applies. For example, if a claimfor
asthma is accepted as a consequence of the covered illness of asbestosis under Part Eygand the
claimant received SWC benefits for asbestosis, all Part E benefits awarded to the claimant for
medical benefits, wage-loss and impairment due to asbestosis and asthma must be coordinated.

5. Exceptions. The following are exceptions to the coordination requirement.<Review
Exhibit 32-1 for additional scenarios and determination as to whether coordination is required.

a. Multiple illnesses. If the claimant receives SWC benefits foranon-covered
illness, or for both a covered and a non-covered illness arising out of and in the
course of the same work-related exposure, the CE does.not coordinate the Part E
award.

For example, if the claimant settles a SWC elaim for asbestosis and silicosis
arising out of the same exposureand the amounts are not apportioned between the
two illnesses, and the accepted covered.llness for which the claimant is entitled to
Part E benefits is only asbestosis, eoordination of the Part E benefits is not
required.

b. Covered illness. Bécause a“covered illness” is an illness resulting from exposure
to a toxic substafice, the same medical condition accepted by DEEOIC and a
SWC program may not require coordination. For example, if the claimant settles
a SWC claim for asbestosis inra non-DOE facility and is entitled to Part E benefits
for asbestosis'based on aseparate and distinct exposure to asbestos at a DOE
facility, coordination of the Part E benefits is not required because it is not the
same covered illness (not resulting from the same toxic exposure).

c. Waivers. DEEOIC may waive the requirement to coordinate Part E benefits with
benefits paid under a SWC program, if it is determined that the administrative
costs and burdens of coordinating Part E benefits in a particular case or class of
cases justifies the waiver. A waiver is automatically granted if the total amount of
SWC benefits the claimant received is under $200.

If a waiver is to be granted, the CE prepares a memo to the file, approved by the
DD, explaining that the requirement to coordinate the benefits is waived due to
the dollar amount of the SWC benefits the claimant received.

d. Medical or Vocational Benefits Only Claims. Medical or vocational benefits paid
by a SWC program do not require any coordination of benefits.

e. Survivor Claim. In a survivor claim (except as noted in Section 4), the CE does
not coordinate even if the employee or the deceased employee’s estate received
SWC benefits based on the same covered illness as the survivor’s Part E claim
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(unless that survivor also received some form of SWC benefits, such as death
benefits). For example, if the employee received a SWC payment based on
asbestosis and the survivor Part E claim was also based on asbestosis, the CE will
not consider this claim for coordination because the survivor did not receive the
SWC benefits.

6. Signed Response Regarding SWC Claim, Lawsuit and Fraud. Before a Part Efclaim can

be accepted under the Act, the claimant must provide a signed response (affidavit) reporting
whether a SWC claim had been filed for the same covered medical condition(s)sor whether a
lawsuit had been filed for the same toxic exposure, or if the claimant has ever pled guilty to or
been convicted of fraud in connection with an application for or receipt of‘any federal or SWC.
This signed response must be obtained regardless of the information on the forms EE-1 or EE-2
as related to these three questions.

a.
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The CE may call the claimant to get an initial verbal.response to the three
questions. If the claimant confirms verbally.0r submits a written response that
he/she has not filed a SWC claim, lawsuits or pled.guilty to.or been convicted of
fraud, the CE may proceed with issuance of theRD.

Since a signed response from theclaimant must be.included in the case file before
issuance of the FD, the CE must followup:with'a development letter requesting
the signed written response from each claimant before transferring the case to the
FAB. The developmentdetter. must be claim specific and clearly note that by
signing the written response, the claimant agrees to report any changes to the
information providéd in thetesponse, immediately, to DEEOIC. The CE must
also advise the elaimant that failure to submit a signed response will result in
administrative closure of the claim.

If the CE is unable to obtain a verbal response from the claimant or the claimant
responds affirmativelyo any one of the questions, the CE cannot issue a RD
without further development and clarification. The CE may consider
administrative closure of the claim if the claimant is not responsive to the
development request for clarification. This action is taken only as a last resort,
and afterat least two development letters.

It is the responsibility of the FAB to obtain this signed response if a RD is issued
without receipt of the signed response (i.e., the CE only received verbal
confirmation). Every effort should be taken by the FAB to obtain this signed
response including calling the claimant and sending a follow up development
letter. However, if the FAB is unable to obtain the signed response after 30 days
from the FAB’s follow up development letter, the FAB administratively closes the
case and returns it to the DO. The FAB sends a letter advising the claimant of this
course of action.

If the case is with the FAB, and there is evidence in the case file of a SWC claim,
lawsuit, or fraud in connection with an application for or receipt of workers’
compensation that may impact the claimant’s EEOICPA benefits, further
development must be undertaken. If the matter could be clarified by a telephone
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call, the FAB should take this action. If the matter requires extensive
development, the case is to be remanded to the DO for further development.

By signing the written response, the claimant agrees to notify DEEOIC of any
changes in the information provided in regard to the lawsuit/SWC/fraud
statement. As such, it is not necessary to request this information more often than
once in a six-month period, unless there is a new exposure or illness (including
consequential) being accepted under EEOICPA. For instance, if the claimant had
submitted a written response for lung cancer and is now filing a elaim for a
consequential condition of bone cancer, a new written response regarding the
bone cancer is required before this consequential conditionmay be accepted
under the Act.

7. Verifying SWC Claims. If the claimant reports, or the evidence indicates a SWC was

filed, the CE verifies the illness and SWC benefits received, but only after the CE determines
Part E eligibility.

Once the CE determines that there is qualifying employment, covered illness, and a SWC claim
for the same illness, the CE sends the claimant a development letter. .The development letter
states that a decision under the EEOICPA cannet be rendered until'the claimant provides
evidence from the state commission, board, payment-issuing agency, or from an attorney who
settled his or her SWC claim verifying the total amount and type of SWC benefits paid to date.

a.

Benefit Categories. The evidence from the state commission, board, payment-
issuing agency or attorney mustspecify the total amount in benefits the claimant
received as of the date of the reply, and an itemized account of the total benefits
paid for eachdbenefit category, such as: medical benefits; disability benefits;
death benefits; burial/funeral benefits; settlement amount; attorney fees;
vocational rehabilitation;@nd the amount of any disability payment issued during
vocational rehabilitation training.

No Response or Insufficient Response. If the claimant does not respond to the
request or the material submitted is not sufficient to coordinate benefits, the claim
1s'administratively closed, and the claimant is advised that no additional action
will be taken until the required documentation is provided.

Insome limited cases, the claimant, the SWC board, commission, payment-
1Ssuing agency or attorney may no longer have the SWC records. If the CE
independently confirms with the SWC board, commission, payment-issuing
agency or attorney that the SWC record is no longer available, the CE may accept
a signed affidavit from the claimant attesting to the amount of the SWC benefit.
As a last resort, this affidavit can be used to determine the amount of
coordination.

8. Pending SWC Payment. Coordination of benefits is tied to the dollar value of the SWC

benefits the claimant received for the same covered illness. Therefore, the requirement to
coordinate benefits does not apply if the claimant has not received SWC benefits as of the time
of the Part E payment.
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If payment of SWC benefits for the same covered illness is pending at the time of the Part E
payment, the CE does not defer issuing the RD or the FD. The RD or the FD is issued without
coordination since the claimant has not actually received SWC benefits yet.

However, if the claimant receives payment on the pending SWC claim at any time after issuing
the RD or FD, but before the issuance of the Part E payment, the Part E payment cannot.be
issued until the following actions are taken.

a. SWC Payment Pending, Prior to RD. If the claimant filed a SWE ¢laim for the
same covered illness, but SWC payment is pending at the time of the RD, the.CE
issues the RD without any coordination. However, the CE states inthe RD’s
cover letter that if the claimant receives SWC payment after the issuance of the
RD, but before issuance of the FD, the claim will be rémanded by the EAB for
coordination of benefits and a new RD.

b. SWC Payment Pending While the Case is at.the FAB. If the SWC payment is
pending while the case is in posture for thé FD, the FAB HR'issues the FD
without coordination. However, the HR states in the FD’s cover letter that if the
claimant receives SWC payment after the issuance of the FD, but before issuance
of the Part E payment, the FD authorizing the payment will be vacated.

c. SWC Payment Pending at the Time of EEOICPA Payment. Before issuing the
Part E payment, the CE ealls the claimant t0 verify that payment of the SWC
benefits is still pending. If the claimantreceives SWC payment after issuance of
the FD, but before issuanceof the ,Part E payment, the DO forwards the claim to
the NO for a reopening.

0. Calculate Amount to Coordinate. Once the CE receives the documentation which
verifies the amount of SWC benefits thelaimant received for the same covered illness, the CE
completes the “EEQICPA/SWC, Coordination of Benefits Worksheet” (Exhibit 32-2). This
Worksheet (and.its detailed instructions) is to be used by the CE to make the calculations
necessary to determine how much to coordinate a claimant’s EEOICPA Part E benefits to reflect
benefits received from a SWC program for a covered illness compensable under Part E.

a. Maximum Aggregate Compensation. The amount of monetary compensation
provided under Part E (impairment and wage-loss compensation), excluding
medical benefits, cannot exceed $250,000. In determining the aggregate
compensation, reduction of compensation based on SWC coordination or tort
offset is not taken into consideration. For example, if the employee is awarded
benefits for impairment in the amount of $100,000 but his compensation is
reduced because of coordination of SWC benefits to $60,000, the amount of
compensation used to determine the maximum aggregate compensation is
$100,000.

b. Periodic SWC Benefits. Some claimants receive ongoing periodic SWC benefits,

such as a worker’s or widow’s annuity that can make calculation of the proper
amount of coordination difficult. For cases with such SWC payments, the FAB is
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to use the same cut-off date for determining the amount of SWC received that was
used by the CE at the DO.

c. Part E Benefits Greater than SWC Benefits. If the amount of EEOICPA Part E
benefits (which may consist of lump-sum payments and/or post-filing and
ongoing medical benefits) to which the claimant is currently entitled is MORE
than the amount of the SWC requiring coordination, the balance due thé claimant
(i.e., a positive amount) will be listed on Line 7 of the Worksheet. Thisiis the
amount of Part E benefits that must be referenced in the RD, together withhan
explanation of how this amount was calculated.

d. Part E Benefits Less than SWC Benefits: If the amount of Part E benefits i§ LESS
than the amount of the SWC requiring coordination, the amount of the “surplus”
(i.e., a negative amount) is listed on Line 7 of the Worksheet.. Because a surplus
can only be absorbed from EEOICPA Part E benefits due an employee currently
or in the future, no further action is requiredfor a survivor claim.

If there is a surplus to be absorbed in an employee’s Part E claim, this must be
noted in the RD, along with an explanation that OWCP will not pay medical
benefits and will apply the amount it would otherwise pay (directly to a medical
provider, or to reimburse an employee forongoing medical treatment) to the
remaining surplus until it is absorbed. In addition, the CE explains in the RD that
OWCP will not pay any_further lump-sum payments for wage-loss and/or
impairment due in the‘future until the surplus is absorbed.

e. FAB Award Letter. In situations involving a surplus, the FAB issues an award
letter to the clatmant containing special language. The FAB award letter
accompanies the ED and advises the claimant of the exact amount of the surplus.

(1) The FAB explains in the award letter that the surplus will be absorbed out
of medical benefits payable and further lump-sum payments due in the
future (i.e., wage-loss and impairment) under Part E of the EEOICPA.

(2) The award letter further instructs the claimant to submit proof of payment
of'medical bills to the DO until notice is received from the DO that the
surplus has been absorbed.

(3) In addition, the award letter instructs the claimant to advise medical
providers to submit proof of payment of medical bills to the DO during
this time.

10. Actions to Absorb Surplus. Each DD appoints a qualified individual to serve as the POC
to monitor surplus situations for both tort settlements and SWC benefits. Tort settlement and
SWC benefit surpluses are absorbed until the surplus is exhausted and EEOICPA benefit
disbursement can commence. The POC tabulates the amounts of proofs of payment and further
lump-sum awards for wage-loss and impairment benefits using the DEEOIC Offset Tracking
Database, which is accessible through the NO Shared Drive, until they equal or exceed the
surplus amount.
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While the surplus is being absorbed, the POC temporarily places the affected case
file in a red file jacket denoting that a surplus exists. All case file contents are
maintained in the red file jacket throughout the process of surplus depletion.

No further payments are made on any case contained in a red file jacket. Should
an unpaid bill be submitted to the POC during the surplus period, it must.be
forwarded to the medical BPA so an explanation of benefits can be generated.

During the time in which the surplus is being monitored for depletion, the POC
continually tracks the offset using the DEEOIC Offset Tracking Database until
the surplus has been depleted. Proofs of payment amount and further lump-sum
awards for wage-loss and impairment benefits will be entered into the appropriate
fields in the DEEOIC Offset Tracking Database, until'they equal or excéed the
surplus amount.

Once the surplus is completely absorbed andEEEOICPA benefits may commence,
the POC removes the temporary red file jacket and returns, the case contents to the
original file jacket. Removal of the redfile jacket signifies those future benefits
may be provided on the case. Cases are notto be deleted from the DEEOIC
Offset Tracking Database.

The POC sends a letter advising the'claimant that the surplus is absorbed. The
letter provides the claimant with the address of the BPA and instructs him or her
to submit all future médical bills to that'address to review for payment.

While medical beénefits are not being paid because of a surplus that is being
absorbed, the/CE may find it necessary to obtain a medical examination, second
opinion examinatiof, a referee examination, or a medical file review. If so,
DEEOIC willpay the costs for these directed examinations or reviews and will
reimburse any reasonable expenses incurred by the employee, including medical
travel expenses, without adding to the surplus.

In a'case with a surplus, BPA creates a thread for all medical travel refund
requests to the POC requesting authority to deny or proceed with payment.
Medical travel expenses related to a directed medical examination must be
approved for payment and are not subject to coordination.

1. Contact with SWC Office. Due to privacy and disclosure regulations, the CE cannot

disclose any information regarding a claim filed by a claimant to a SWC office unless:

a.
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CE Requires Information from the SWC Office. If the CE requires information
from a SWC office to process an EEOICPA claim, the CE can disclose to that
SWC office that the claimant filed for benefits under the EEOICPA.

The SWC Office Requests Evidence. If a SWC office requests evidence to
establish that the EEOICPA claimant should not receive benefits from a SWC
claim, the request should be submitted to the NO for review. The NO will
provide instructions for responding to the request after reviewing all information.
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CHAPTER 33 — COMPENSATION PAYMENTS

1. Purpose and Scope. This chapter describes the policy and procedure for the DEEOIC
claim staff to process compensation payments, and defines the roles of the various personnel in
DO and the FAB, with respect to the compensation payment process. At the discretion of the
DD, the order and manner in which payment documents are routed in OIS, from one individual
to another, may vary; however, the ECS process cannot.

2. Responsibilities. When lump-sum compensation is awarded by FD, the FAB HR, the DO
CE, SCE or CES, FO, and DD all ensure that the payment is processed in an accurate and timely
manner. The payment process begins at the FAB office, and continues at the DO, upon return of
the completed Form EN-20. Persons in the roles listed above serve to validate thé accuracy of
payment data and enforce security of the payment creation process by.econducting individual
assessments of each lump-sum payment prepared for issuance.

Throughout this document, the term “routing,” as it is used tordescribe the movement of the EN-
20 from one individual to the next, entails assignment of the document in OIS, by means of OIS
Notification, to the next appropriate role designation.

3. Processing the EN-20. Upon issuance of @ FD awarding compensation, the FAB enters
the AOP amount in ECS. ECS generates the EN-20 (Acceptance of Payment Form) and the EE-
20 (award letter), which FAB mails to the claimant,along with the FD. ECS will automatically
assign an AOP sent date to correspond with the issuance date of the FD. As part of the electronic
document retention process, the appropriate staff person'will electronically image (a/k/a bronze)
the cover letter, FD, and a copy of the EN/EE-20 for viewing in OIS. If the claimant requests
another EN-20, it is permissible.to send a‘photocopy or facsimile to the claimant, for signature,
however, it must be returned by mail, bearing an original payee signature, with no changes or
alterations to the information contained on the original EN-20.

The FD Cover Letterdnstructs claimants to return the completed Form EN-20 to the CMR. Ifa
claimant, or AR, inadvertently returns an EN-20 to a RC, staff at the RC forward the form, via
mail, to the CMR._ Should a completed EN-20 arrive at the DO, the DO mailroom uploads the
form into OIS. FOsafte to oversee that the DO mailroom maintain the hardcopy Form EN-20 for
the period required under agency record retention guidance, and that it is properly destroyed
thereafter. DEEOIC retains the imaged version of a Form EN-20 f permanently in OIS.

The FD Cover Letter instructs claimants to return their completed Form EN-20 to the CMR
address. If a¢laimant, or AR, inadvertently returns an EN-20 to a DEEOIC RC, staff at the RC
areto mail the form to the CMR. In those instances where a claimant mails a completed EN-20
to a DO address, the DO mailroom uploads an electronic image of the form into OIS and indexes
it by Category (i.e., Form & Claims) and Subject (i.e., EE/EN-20). The DO mailroom then
forwards the form to DO fiscal operations. DO FOs are to maintain the hardcopy form for the
period required under agency record retention guidance and then destroy the form, as an imaged
version will be permanently maintained in OIS.

a. OIS Routing. Once a completed EN-20 is uploaded to OIS, at the CMR or by a
DEEOIC staff person, the form will appear in OIS as an “Unreviewed” document
requiring review by the assigned DO CE or FAB HR. The DO CE, or FAB HR,
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is responsible for initial review to ensure that OIS indexing is correct so that
payment processing may begin.

b. Initial Review of the EN-20. Once the completed EN-20 saved into the OIS case
record, the document automatically appears in the OIS Unreviewed Document
Tab of the ECS-assigned staff person for initial review.

(1) Accuracy of Payment Data. The CE or designated staff persofi reviews
the signed EN-20, in OIS, (or the original document if so desired,).to
determine if the form contains correct payment data, and that the form has
been correctly completed by the payee, examining each of the following
items:

(a) Case ID

(b) Payee name. The payee namemust belisted as one of the account
holder names provided in thé Account Information section. In the
event the payee name is not listed@s an account holder, or the CE
has additional questions, he/she contactsithe payee for clarification.
If it is determined that'the payee wants his/her payment to be
deposited in a third-party account;@ Payment Memorandum is
prepared, and uploaded into OIS, explaining the name variance.
(The only exeeption to this requirement is when the EN-20 is
signed by an approved:.POA and the payment is being deposited in
the POA’s bank account.)

() Payee SSN.

(d) Verification of Account Information: “type account” block is
checked(*C” for checking, “S” for savings) and the routing and
account numbers are listed correctly, with no trace-overs, or
corrections.

(e) Verification of Federal Reserve Bank Routing Number. The FO
(or designated alternate) verifies the authenticity of the bank
routing number, listed on the EN-20, through the Federal Reserve
Financial Services website: Search for ACH Participants. Once
verification of the routing number is complete, the FO captures a
screen shot or download of the website search result and uploads
the image to the OIS claim record. The Federal Reserve website is
found at:
https://www.frbservices.org/EPaymentsDirectory/agreement.html

) EN-20 is signed and dated by the payee. (If the form is signed by
an individual with POA, refer to the POA approval process below).

If a minor child is the payee, a parent or legal guardian must sign
the EN-20. For a parent to sign on behalf of a minor child, the
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case must document that the person signing the form is a biological
or adoptive parent. If the minor child has a legal guardian, the
guardian will need to document their legal authority to serve on
behalf of the child before DEEOIC may authorize payment. Any
individual signing on behalf of a minor child under a court
appointment of guardianship must present the legal instrument
permitting their authority to sign the EN-20. This document must
then undergo review in accordance with the POA reviéw procedure
discussed in this chapter to ensure its legal sufficiency.

Validating Eligibility of Payee to Receive Payment. The FO (or
designated alternate) is to validate that the named payee is not
disqualified, potentially, from receivingpayment due to their
identification on the Bureau of Fiscal Services Do NotPay (DNP)
Portal. This portal provides status'information on individuals,
named as deceased on the SSAcDeath Master File (DMF),
Department of Defense Death Data, AmericanInfoSource Death
Data — Obituary (AIS-OBIT), American InfoSource Death Data —
Probate (AIS-PROB), and Department of State Death Data. The
FO or designee willldocument the outcome of the DNP search in
the case file. With a positive return, indicating the potential death
of a payee, the FO or.designee, suspends payment processing and
sends an email notification to the responsible CE requesting
confirmation of the payee’s eligibility to receive payment. Once
the CE determines the eligibility status of the payee, the CE will
either proceed with payment processing for a living payee or
administratively close the claim due to a payee’s death.

Deficient EN-20.<In reviewing the EN-20, the staff person, assigned by the DO to
processthe payment is r€sponsible for evaluating the accuracy and sufficiency of

the‘completed form. dssues with the form that the reviewing staff person
interprets/as minor technical errors, including grammatical or spelling mistakes,

arc not'to impede the processing of the form. The staff person evaluating the EN-
20 can document the identification of such errors in a brief memo-to-file denoting
their existence. However, if the person reviewing the form identifies a significant

deficiency with the content of the EN-20, payment processing is to stop and
development must occur with the payee. Major deficiencies can involve any
number of issues that may result in the DEEOIC staff person questioning the
sufficiency of an EN-20. Major deficiencies include, but are not limited to,
incorrect payment amounts, illegible handwriting, unknown or unclear
signatories, mismatching signatures, cross-outs or obvious alteration of form
information, or problems with EFT routing/account numbers. Upon a
determination that the EN-20 contains a major deficiency, the staff person
processing the form must prepare a letter to the payee, rejecting the deficient
form, identifying the deficiency, and requesting that the payee submit a new,
corrected Form EN-20. The staff person mailing the letter will upload an
electronic copy to OIS and this will serve to document the needed corrective
action. Upon rejecting the Form EN-20, the staff person is to update the OIS
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description field that corresponds with the deficient form clearly identifying that
document as defective and unusable for payment processing.

Signature by POA. If the EN-20 contains a signature by a POA, the designated
DEEOIC staff person responsible for payment validation, including the CE or FO,
conducts a document review to ascertain whether the individual who signed-the
EN-20 has the legal authority to sign on behalf of the payee. To accomplish this,
they must identify and review the legal document authorizing an individual as
POA. If such a document does not exist in the case file, the designated staff
person undertakes development to obtain this information. Upen receipt of a
document identifying the designated POA, the designated staff person prepares a
cover memorandum and sends the memorandum, the EN-20, and the POA
documents (via facsimile) to the NO Policy Branch, forreferral to.the SOL. The
DO memorandum requests a review of the POA documents to.determine their
legal sufficiency as they pertain to the signing ofan EN-20. The person preparing
the memorandum ensures that it is uploaded into OIS:, At the time of referral to
the Policy Branch, the designated staff entets a 7-day “reminder” in ECS.

(1) The Policy Branch fiscal staff acts as the NO POC for any follow-up
inquiries from the DO. Staffwithin the Poliecy Branch are responsible for
routing POA requests to'the SOL for review and response. Upon review,
the SOL responds directly to.the requesting DO, via facsimile.

(a) If the SOL determines that'the POA documentation is deficient for
any réason, the CE sends a letter to the claimant (with a copy to the
POA), advising that the SOL has determined the POA documents
to be unacceptable, and stating the reason why. The CE does not
send@copy of the Solicitor’s opinion to the claimant. Upon
notification to the claimant, of a deficient POA, the CE deletes the
“AOP received date” from ECS.

(b) All documents pertaining to the acceptance or rejection of a POA
are imaged and stored in OIS, separate from the payment
documents, and are specifically identified as POA documents.

Check Requests. In accordance with Department of Treasury Regulations,
individuals requesting payment by check can only be approved for such under
limited circumstances, and upon written request from the payee.

An exception was granted by Treasury for check requests by law firms that
receive multiple payments (refer to 3d (6) below), and for payments made to
foreign addresses (refer to 4e, below).

(1) In the event that a claimant contacts the DO, by letter or telephone call,
requesting payment by check, the request is routed to the responsible CE.
The CE is to inform the payee that compensation payments are delivered
via EFT, unless the claimant meets one of two exceptions:

365 Table of Contents




Federal (EEOICPA) Procedure Manual

Chapter 33 — Compensation Payments

Version 7.0

)

3)

4

)

(6)

(a) Payment by electronic funds would impose a hardship because of
the individual’s inability to manage an account at a financial
institution due to a mental impairment; or,

(b) Payment by electronic funds imposes a hardship because the
individual lives in a remote geographic location lacking the
infrastructure to support electronic financial transactionss

If the claimant states that one of these two exceptions is applicable, the CE
instructs the claimant to return the signed and completed EN-20 (leaving
the EFT section blank), to the DO accompanied by asigned letter which:

(a) Requests payment by check;
(b) States which of the above two excéptions applies;
(c) States the mailing address for the check.

Upon receipt of a satisfactory letter; which meets the above criteria, and
which accompanies a propetly executed EN-20 (minus the EFT
information) the letter and EN-20 are uploaded into OIS, and the EN-20 is
sent to the FO for review. _I[fapproved, the FO notifies the CE, via OIS,
that the request forpayment by check is approved.

Unsolicited Jetters from claimants, requesting payment by check, that do
not meet the above‘exceptions [(items d (1)(a) and (b)], require a
telephene call to the claimant explaining the limited exceptions to the EFT
ruled If the claimant states that he/she meets one of the exception criteria,
the claimant submits a new signed letter, specifically requesting payment
by check, citingthe applicable exception.

Ify after the CE has explained the limited exceptions to a claimant and
upon receipt of a letter deemed deficient or lacking in explanation, the CE
refers the letter to the Policy Branch and requests that the NO contact the

payee.

It is the responsibility of the DD in each DO to prepare procedural
guidance for the law firms within their jurisdiction that regularly submit
check requests to DEEOIC. This includes advising the firms as to what
specific information should be contained in cover letters to be used when
requesting payment by check. (See 3d above)

EFT. If the FO finds that the EN-20 and associated payment documents are
acceptable for payment processing, the FO sends a notification to the designated
staff person for continuation of the payment process. If the case is designated
“Terminal” in ECS, the FO directs the CE to prepare an Expedited Processing
Payment Transaction Form (EPPTF) for use by the NO. If the DO is unable to
process the payment through ECS, an EPPTF is prepared for use by the NO. The
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payment forms available for use in creating expedited and exception payments,
(samples of which are found in the Appendix), are as follows:

(D
)

3)

Expedited Payments — Expedited Processing PTF (Exhibit 33-1).

Expedited Payments to third-party account names or alias names —
Expedited Processing PTF, Third Party Accounts (Exhibit 33-2):

Exception Payments (Non-ECS Payments) — Exception Processing PTF
(Exhibit 33-3).

Further instructions pertaining to exception processing of payments, by thedNO,
appear in section 8, below.

4. Creating the EFT Payment.

a.

Version 7.0

CA Data Entry: The CA enters the following items in the ECS payment screen:

(D
)
3)
4

©)

AOP received date (the “Submission date” as reeorded in OIS).

ACH (Federal Reserve Bank) Routing Number.

Recipient’s account:number.

Type of account: Checking or Savings. (Payments may also be made to
money market accounts, as long as no third-party routing system is
involved and the account type can be classified as checking or savings.)
Names listed on EN-20 for all accountholders. [Note: For wire transfer

(Fed Wire) payments, the Payee Name on the EN-20 must match one of
the Account Holder names.]

Special Routing Instructions for Expedited Payments (Terminal Claimants).
When processing EN-20 payment requests, for terminal claimants, it is
permissible to substitute the bank ACH routing number for a Fed Wire routing
number to that same bank. The staff person completing this task documents this
change with a printout of the Treasury Fed Wire webpage, and a memorandum of
explanation signed by the DD/ADD. These documents become part of the
payment record in OIS.

International Payments.

()

Payments to claimants living outside the U.S. can only be made by check;
however, a claimant living outside the U.S. can open a bank account at a
U.S. bank and arrange for withdrawal or transfer of funds once payment
has been made to that account.
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(2) When preparing a check request in ECS, for a mailing address outside the
U.S., the addressee information (street name and number, building name,
etc.) is entered on the three address lines provided on the payment screen;
the city and any special City Code is entered on the “City” line; 5 zeroes
are entered in the Zip Code field; and “Non-USA State Address” is
selected from the “State” drop-down menu. The Country Name is_typed
in the “Country” field.

5. Creating the Check Payment. After review by the FO, check requests arexouted directly
to the CE, who reviews the claimant’s address listed on the EN-20, and verifie$ this address
against case file documents, the current address displayed in ECS, and any.c€hange of address
requests in the case record. If the claimant provides a different mailing address on the EN=20,
from the current address of record, and indicates this is a "Payment Only-address," the CE
contacts the claimant by telephone to determine if the change of address is permanent, or if it is a
one-time payment-only address. An appropriate call note is added to the ECS tecord.

a. Permanent Change. If the payment address provided onthe EN-20 represents a
permanent change of address, the CE instructs thé claimant to submit a separate
signed document requesting a permanent change of address.

b. Temporary Change. If the payment address is a témporary address for that
payment only, the CE advises the payee that any permanent change of address
will be processed upon submission of a separate written and signed request.

6. Completing the ECS Payment. Once the CA has verified the accuracy and completeness
of the information provided on the EN-20; and entered the payment data in ECS, the CE receives
a “Pending Payment” item intheir work queue. The CE verifies the banking information
(account number, routing number, and account type) by re-entering it in ECS. The CE creates
the payment in ECS and routes the payment to a certifying CE, manager, or CES. After
certification, the payment is routed to an FO for verification, then to a DD (or an individual with
DD privileges), fot authorization., As each individual (CE, SCE or CES, and FO) completes their
function in ECS, the next designated user automatically receives a pending payment item in their
ECS work queue. Each individual, who completes their respective payment step in ECS, is
responsible for examining the payment documents and affirming that the payment amount and
associated data, recorded on the EN-20, appears correctly on the ECS payment screen. Once the
DD completes the authorization step, the payment is automatically added to the weekly batch
payments for that DO and the payment is authorized for issuance by the Department of Treasury.

7. Entering and Identifying Payments in OIS. Payments completed at both the DO and the
NO are to be saved in OIS and identified as follows:

a. DO Payments. At the time a payment is Authorized by the DD (or an approved
person with the DD role), the EN-20, and any associated correspondence or
memoranda associated with the final EN-20, are to be saved in OIS. When
adding these documents to OIS, the description field must contain a unique
identifier consisting of the letters “PMT” followed by the first 4 letters of the
payee’s last name, the last 4 numbers of the payee SSN. For example, the EN-20
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for a payment to someone named Jones, with a “last 4” of 9876 would be stored
in OIS as follows:

Category: Forms & Claims
Subject: EN-20
Description: PMT JONE9876

The purpose of this unique identification is to allow for easy identification of the
final EN-20 and associated documents used in the creation of the ECS payment.

8. Expedited and Exception Payments. The NO FO and NO staff with Certifying Officer
status process expedited (terminal) payments, and other “exception” payments,that cannotbe
processed through the normal ECS payment method. For expedited and-exception procéssing of
payments at the NO, the Expedited Processing, or EPPTF (Exhibit33-1 & Exhibit 33<3) is
completed by the DO. For payments where the account-holder name is different from the payee
name, the CE verifies with the payee that payment is being made to a third-party account name
and uses the Third-Party PTF (Exhibit 33-2). The third-party EPPTF is:alsoused by the DO to
account for minor variances between the account holdef name and the payee name of record in
ECS (a/k/a alias name). Any memorandum of explanation, of record of a telephone call to the
payee, is printed and becomes a part of the paymenttecord in. OIS. Once the DO actions are
complete, the payment documents are forwarded to the NO for pfocessing, and bronzing, as
follows:

a. Expedited Payments aré payments involving cases coded “Terminal” in ECS, and
which require immediate processing by the NO.

(1) Upon réceipt of an. ECS payment requiring expedited processing, and
upon reviews/and confirmation that all ECS payment data has been
completed correctly, the FO selects “Expedited Payment” on the ECS
sereen and proceeds with Verification of the payment in ECS.

(2) The FO then compiles the payment documents (i.e., EPPTF, EN-20,
payment memo, etc.) in a PDF document and forwards that document to
the DD, via email, advising that the expedited payment awaits completion
in ECS by the NO fiscal staff.

3) The DD (or individual with DD role) reviews the payment in ECS, and
upon verification that all payment data is correct, the DD forwards the
payment documents to the NO payment team, authorizing completion of
the expedited payment in ECS.

(4) Upon completion of the expedited payment, the NO fiscal staff bronzes
the final payment packet, including the final EPPTF, into OIS, and
identifies the documents with the unique identifier described in 7a,
following the same process as the DO.

b. Exception Payments are payments, such as 2nd Part B payments, and payments
that exceed the programmatic limits. Because ECS is unable to process these

Version 7.0 369 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 33 — Compensation Payments

payments, they must be forwarded to the NO for completion. The DO staff is to
process and bronze exception payments as follows:

(1) Because exception payments are created outside ECS, the DO staff will
create and circulate an EPPTF, collecting the names and signatures of the
appropriate ECS user roles required to create a payment. Upon
completion of the EPPTF, the FO forwards the documents (EPPTF, EN-
20, and other related documents) to the DO mailroom for bronzing into
OIS. Upon completion of OIS bronzing, the FO sends a netification to the
NO Certifying Officers, advising that exception payment documentsare
pending action.

(2) Upon completion of an exception payment at the:NO, the NO fiseal staff
bronzes the payment packet into OIS, usingthe unique.identifier described
in 7a, and following the same process as the DO. Once the final payment
documents are bronzed into OIS, a notification. is sent to the verifying FO
in the DO.

c. Retention of Documents. Upon completion of any payment, both DO and NO
staff will retain the original payment documents in accordance with the document
retention schedule for OIS documents.

0. Deleting Payments and Cancelling-Transactions. During the payment process, if a staff
person discovers a critical issue relating to the sufficiency of the EN-20, or an error in the
accuracy of ECS payment data, or(in limited circumstances) the EPPTF, that individual stops
the payment process and undertakes corrective action to rectify the error.

a. Error in EN=20. If the cancellation is due to a deficient EN-20, the CE is notified,
via OIS, that corréctive action is required. (Return to Item 3¢ above.)

b. Data Entry Error from EN-20. If the CE, or any individual above the CE level,
identifies/@ data entry error after the payment information has been entered in
ECS; the payment is returned (via OIS Notification) to the CE, who “Deletes” the
payment from ECS. “Deleting” the payment removes the AOP received date in
ECS, and any information on the payment screen. (Note: If there is a pending
Part B and Part E payment included in the same EN-20, deleting one payment will
cause both payments to be deleted. If one of the two payments is not in a state
that can be deleted, then the System will abort and will not allow the deletion.
Once a payment is created, it must be rejected by the reviewer prior to
certification (FO prior to verification or DD prior to authorization) before the CE
can delete it. Once the payment is deleted the payment process begins anew, with
the CA, upon receipt of a corrected EN-20.

10.  Payment Reports. On Thursday of each week, at close-of-business (10:00 PM EST),
ECS automatically creates an electronic file of all pending, "Authorized" payments created
during that weekly cycle. The Branch of Automated Systems (BAS) forwards this electronic
payment file to Treasury for payment the following Thursday. The BAS also stores a copy of
this weekly report (Benefit Transaction History Report or BTHR) on a shared-access drive,
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available to the DO fiscal staff on the Monday following the close of the payment cycle. Once
the weekly payment cycle is closed, the FO closes the separate weekly spreadsheet report of all
DO payments for that pay cycle, and reconciles the DO spreadsheet against the BTHR. After
reconciliation, each DO FO prepares an email summary report containing the total of all weekly
payments, broken down by Part (B or E) and by payment type (EFT or check), authorized during
that week's payment cycle. Each FO forwards their DO summary report to the NO FO, via
email. Upon completion of the reconciliation of these three documents (BTHR, DO spteadsheet,
and email summary), the FO scans and stores the reports in a secure, limited-accesspayment
folder on the DO share-drive, labeling them as the DO weekly payment report.

11. Substitutions Among Staff. If the creator, certifier, verifier, or authorizer is not available
to perform a particular payment function, alternate persons in these same roles.can substitute for
them. Any CE, SCE, or CES can create the payment. Any SCE or CES:¢ean certify the payment
as long as that person did not create it.

In the absence of a FO, either the DD or ADD can verify a payment., However, the same
individual who verifies a payment cannot authorize that same payment,as no one person can
perform the function of two different roles for any particular payment.

If both the DD and ADD will be unavailable to authorize payments©n any given date, advance
notice is sent by one of those individuals, via email, to the Unit €hiefs for Policy, Regulations
and Procedures, the Policy Branch Chief and the Deputy Director at the NO. The DD/ADD
advises the name of the person to be designated as Acting DD, and the applicable dates. In
response, the Policy Branch Chief, a Unit Chief, or.the Deputy Director sends an email request to
Energy Technical Support (ETS), réquesting that they assign a temporary DD role to the
designated individual, thus allowing thatindividual to authorize ECS payments on the requested
date(s). ETS notifies the Poli€y Branch, via email, once the role-change request is processed.

12. Temporary Role Changes for Expedited Payments. For Expedited Payments requiring
authorization by an individual assigned a temporary DD role in ECS, the FO includes a copy of
the approval email (Step 11) confirming the temporary role-change approval associated with that
individual for that date, when forwarding the payment documents to the NO.

The FO will notacceptany expedited payment without the necessary role-change email attached,
and returns the payment documents to the appropriate party, requesting that a temporary role-
change request be approved by the NO.

13. Stolen'Check Claims. Upon notification that a payee’s compensation check has not been
received, the CE requests that the payee (or appropriate representative) provide the DO with
immediate written notification of non-receipt of payment. Upon receipt of such notification, the
FQ forwards that notice to the NO FO, who takes the following actions:

a. Review payment status in the Treasury Check Information System (TCIS).
b. If Payment Status in TCIS shows as: “Negotiated” (check cashed), the NO FO

creates a claim in the Treasury system for that payment and selects Option #2 —
Entitlement After Status.
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c. After 24 hours, the NO FO reviews the payment and confirms that the updated
status of the payment appears properly in the Treasury TCIS system. Once
confirmed, the NO FO contacts the claimant and provides the toll-free telephone
number for the Treasury Stolen Check Department. Upon reporting the claim to
Treasury, the investigation and disposition of the stolen check claim is entirely
between Treasury and the payee.

d. Treasury will notify the payee of its determination once the investigation is
complete. If Treasury determines that the stolen check claim is bena fide;
Treasury will reissue payment to the payee.

14.  Processing Payment Cancellations. A "cancelled" payment is a payment,@ither
electronic or check, that has been issued by, and then returned to, the Department of Treasury.
When this occurs, Treasury notifies the DEEOIC via CancellationReport that a payment has
been returned to Treasury and credited to the DEEOIC account.<In order to maintain an accurate
and comprehensive accounting of all funds disbursed by the DEEOIC, it is then necessary to
cancel any returned payment in ECS, as well.

The ECS payment cancellation process is completed befote the compensation payment is
reissued to the same payee, or before the funds can'be,awarded to other claimants in the same
case. Multi-level reviews, concurrence by DEEOIC management and documentation of the
actions taken by all parties (claimants, financial institutions, and DEEOIC claims staff) are
essential to safeguarding the integrity and-security of the DEEOIC’s financial accounting
processes.

a. Cancellation Initiated by Treasury. The Treasury Department transmits an
electronic Cancellation Report to the DEEOIC when EFT payments are rejected
or returned4o Treasury by the payee's bank, or when a check is returned to
Treasury foranyseason. These reports are sent to the DEEOIC NO FO, who then
notifies'the appropriate DO fiscal staff (via OIS and email) of the returned
payment. ‘The NOEO also has the capability of viewing the status of any
payment through Treasury’s online TCIS system.

b. Cancellation Initiated by Claimant. Upon notification from a claimant of non-
receipt of payment, the DO takes the following steps:

(1) The CE documents any telephone call or correspondence in ECS regarding
contact from a claimant who has not received a payment. A printed record
of all phone calls is bronzed into OIS.

(2) If notification of non-receipt is by telephone, the CE instructs the claimant
to provide DEEOIC with a written, signed notice of the non-receipt of
payment.

3) Upon receipt of either a telephone call or letter advising of non-receipt, the
CE transfers the case file to the FO.

(4) The FO notifies the NO FO, via email, of the non-receipt of funds.
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(5) The NO FO initiates an inquiry in Treasury’s TCIS system, determines the
status of the payment, and advises the FO of one of the following:

(a)
(b)
(c)

(d)
(e)

Check Outstanding (not yet negotiated)
Check Cancelled (returned to Treasury)

Check Reconciled in Treasury system. (This indicates the check
has been negotiated [cashed] by someone, but not necessarily the

payee.)
EFT transaction completed

EFT funds returned to Treasury (Cancelled)

(6) The NO FO provides the FO with a screenshot of the Treasury payment
status, via email.

(7 The FO notifies the claimant of the payment status and explains the
payment cancellation process, if appropriate.

(a)

(b)

EFT Status. If Treasury shows delivery of the funds to the payee's
bank, the EO.notifies the payee of same. If Treasury shows that
the EF T'payment waswwreturned by the payee's bank, the FO advises
the payee that'the DEEOIC will begin the payment cancellation
process and, 1f appropriate, process a new payment.

Check Status. For checks outstanding in the Treasury payment
system, upon receipt of the signed notice of non-receipt of
paymentdfrom the payee (or AR), the FO initiates an email to the
NO EO and requests that a “Stop Pay” order be placed on the
check. The NO FO initiates a stop pay request, in TCIS, and after
24 hours, verifies that the cancellation request has been processed.
Upon confirmation that a stop pay order has been placed on the
check, the NO FO sends a screenshot confirmation, via email, to
the FO.

15.  ECSPayment Cancellation Process. Upon receipt of documentation (from the NO FO),

threugh OIS, confirming return of a payment to Treasury, (check or EFT), or confirming a valid
stop pay order on an outstanding check, the FO proceeds with an ECS Payment Cancellation
requests The steps outlined below ensure that appropriate documentation exists to explain and
validate the need for cancellation of a payment in ECS.

a. The DO FO conducts inquiries with the payee and the payee’s bank to determine
why the payment was returned to Treasury.

b. DO FO prepares a memorandum to the NO, with an explanation as to the reason
for the returned payment and requests payment cancellation in ECS. The
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memorandum is imaged in OIS, and notification is sent to the NO FO.
Additionally, the DO FO notifies the NO FO, and the two Policy Branch Unit
Supervisors, via email, that a Payment Cancellation Request is pending in OIS.

c. It is not necessary to transfer the ECS case record to the NO when requesting
initiation of a payment cancellation by the Director. [ECS allows appropriate NO
staff to initiate the cancellation action without file transfer.]

d. Upon receipt of the DO memorandum requesting cancellation, thesNO FO
prepares a Payment Cancellation Memorandum and an ECS Payment
Cancellation Form (Exhibit 33-4) for review and signature by a Policy Branch
Unit Chief and the Director or Deputy Director of DEEOIC.

e. The Director or Deputy Director completes the relevant portion of the ECS
Payment Cancellation Form, and initiates cancellation of the payment in ECS.
Upon completion of these actions the payment.cancellation documents are
returned to the NO FO for bronzing of the partially completed cancellation form
into OIS.

f. The NO FO notifies the DO FO and the DD that a pattially completed ECS
Payment Cancellation awaits final action by the DD, and that the relevant
documents are available in OIS,

g. The DD reviews the payment cancellation documents and completes the payment
cancellation in ECS¢ If the payment is not being reissued, the DD checks the box
labeled “Claimant Repayment Not Authorized” when completing the cancellation
action. Upon.completion of the ECS cancellation, the DD signs the ECS Payment
Cancellation Form and routes.the completed form to the appropriate DO
personnel for.imaging in OIS.

16. Post Payment Cancellation Actions.

a. Reissuing Payment. If the compensation payment is to be reissued, the DD
routes the case file to the CE, advises that the ECS payment cancellation process
is.complete, and instructs the CE to reissue the payment.

b. Voided Transactions. Ifthe compensation payment is not being reissued, the FO
confirms that the “Void Transaction” has been completed in ECS, and verifies
that the “Claimant Repayment Not Authorized” option has been checked by the
DD. The case is routed to the DO file room, and/or transferred to “FIL” in ECS,
on the transfer screen, or is routed to the CE for survivor development, if
applicable.

17.  Death during Payment Process. If the employee or survivor is alive when the FAB issues
its FD, but that individual dies before the DO processes the payment, the assigned CE, FAB HR
shall administratively close the deceased individual’s claim in ECS.
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In the event that payment is processed and DEEOIC receives notification that the payee died
prior to receipt of payment, it is the responsibility of the DO FO, in conjunction with the
assigned CE, to attempt recovery of the payment. The OWCP Regulations state that under these
circumstances, the person who receives the payment shall return it to OWCP. Should the DO
encounter difficulty in recovering the payment, the DO refers the case to the NO Policy Branch
to initiate overpayment procedures.

In either instance, the assigned CE administratively closes the deceased individual’siclaim and

undertakes necessary development to identify any individuals potentially eligiblesfor
redistribution of the payment.
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CHAPTER 34 — POST-AWARD ADMINISTRATION

1. Purpose and Scope. This chapter outlines the actions the CE takes on Part E cases after a
claim has been approved for benefits. The chapter also describes the procedures used by the NO
to ensure that payment of medical benefits to covered Part E employees is fully coordinated with
any SWC benefits received by those employees or their survivors.

2. Authority. Section 7385s-11(a) requires that compensation to an individual under Part E
be coordinated with SWC benefits, other than medical benefits and benefits for vocational
rehabilitation, that the individual has received for the same covered illness. The Director of the
DEEOIC has been delegated the authority to request information from SW€ authorities
concerning SWC benefits that covered Part E employees receive.

3. CE Responsibilities. The CE sends a Form EE-12 letter, accompanied by Forim EN-12
enclosure, to each covered Part E employee who receives medical benefits under Part E for a
covered illness. These forms are sent on the one-year annivetsary of the latest award of any type
of Part E benefits, and every year thereafter in which the employee continues to receive medical
benefits. The employee must complete and return the EN-12 quéstionnaire within 30 days.

If the employee does not return the completed form within 30 days,the CE attempts to verify the
employee’s contact information in the case file. The CE sends another Form EE/EN-12 and
provides the employee with an additional 30 days in'which to respond. If the employee does not
respond within 30 days, the CE may consider suspending benefits.

Upon receipt of a completed FormEN-12 from an employee, the CE reviews the employee’s
responses and takes the appropriate action as noted below.

a. Change of Address.<If the employee lists a new address or telephone number, the
CE notes thernewinformation in the case file. The CE also ensures that the new
contaetrinformation is reflected in ECS.

b. Treatment Concerns. If the employee identifies concerns about the treatment that
he or:she is receiving for a covered illness, the CE acknowledges these concerns
by letter.and advises that they are being referred to the appropriate person for
further action.

C. Additional Impairment or Wage-Loss. If the employee indicates that he or she
wishes to claim additional Part E compensation due to increased permanent
impairment as a result of an accepted covered illness, or additional compensation
for another calendar year of qualifying wage-loss, the CE follows established
procedures for facilitating these claims.

d. SWC. If the employee indicates that he or she has filed for or received SWC
benefits after the receipt of an award of Part E benefits, the CE ensures that the
employee provides all the requested information concerning the SWC benefits
filed for or received.
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e. Tort Awards or Settlements. If the employee indicates that since receiving an
award of benefits under Part E, he or she has received a tort award or settlement
(other than for a claim for SWC) in connection with a lawsuit alleging exposure to
a toxic substance for which the Part E award was received, the CE ensures that the
employee provides all the requested information concerning the tort award or
settlement.

4. NO Responsibilities. At the beginning of each fiscal year, the NO FO sends@ Form EN-
13 information request to each state’s workers’ compensation authority advising.of the
requirement under the EEOICPA that any SWC benefits received by a covered Part E employee
for an accepted covered illness must be coordinated with Part E benefits received for that same
illness, and requesting information about workers’ compensation benefits paid.toemployees who
have been awarded Part E benefits.

Upon receipt from the states, the NO FO must coordinate with each DO FO to reassess any need
to evaluate a particular claim for coordination with information of payment of SWC benefits.

a. Initial Requests. Form EE-13 lists employees who worked at DOE facilities in
the state in question whose claims for compensation under Part E were accepted
during the 12 months preceding issuance of the Form EE-13. For each employee,
the list contains the following information:

(1)
2)
©)
(4)
()

Name(s) of the claimant(s);

Whether the€laimant'is the employee or the employee’s survivor;
SSN of the employee;

Empleyee’s accepted medical condition; and

Date the claimant’s eligibility for Part E benefits began.

For each employee listed, the state agency is asked to provide information about
any SWC claim(s) that was filed on behalf of the same worker, including the
name(s) of the claimant(s), whether the claim was accepted, and, if so, the
medical condition accepted and the effective date of the award.

b. Subsequent Requests. Form EE-13 also contains a second list of employees for
whom information has already been requested by a prior Form EE-13. For each
employee on the second list, the state agency will be asked to indicate whether
any information provided in response to the initial request has changed.
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CHAPTER 35 - OVERPAYMENT PROCESS

1. Purpose and Scope. This chapter describes how the OWCP, through the DEEOIC,

identifies, evaluates, provides notification of, waives, issues FDs regarding, and recovers
overpayments under both Parts B and E of the EEOICPA.

2. Legislative Authority and Directives. The instructions in this part of the PM detive from

the following regulations and authority:

a.

Version 7.0

The EEOICPA at 42 U.S.C. 7385j-2 authorizes the Secretary of Labor to recover
because of an error of fact or law, except when an incorrect paymentshas been
made to an individual who is without fault and the adjustment or récovery would
defeat the purpose of the EEOICPA or would be againstiequity and good
conscience. With respect to recovery, the EEOICPA authorizes DEEQIC (as
designee of the Secretary of Labor) to recover the overpayment pursuant to
regulations prescribed by the Secretary.

Public Law 89-508 [Federal Claims Collection Act of 1966 (80 Stat. 308),
amended by Public Law 900-904 (2000)], assigns the Secretary responsibility for
the collection of debts arising fromytheactivities of the DOL. It also provides the
authority to compromise, terminate, or suspend ceollection action on debts not in
excess of $100,000 (exclusive of interest, penalties, and administrative costs and
after partial payments have-been deducted).’ In such cases, there must be no
indication of fraud, and it must appear that:

(1) The debter is unable to pay the full amount within a reasonable period of
time, as verified through credit reports or other financial information;

(2) The Govefnment is unable to collect the debt in full within a reasonable
time by enforced collection proceedings;

3) The cost of collecting the debt does not justify the enforced collection of
the full amount; or

(4) There is significant doubt concerning the Government’s ability to prove its
case in court.

The Department of Labor Manual Series (DLMS) 6, Chapter 1100, Debt
Management, provides that DOL Agency Heads are delegated the authority to
compromise, suspend or terminate collection action on debts stemming from
program activities not in excess of $100,000, and that Agency Heads may re-
delegate this authority to officials in their agencies with approval of the Chief
Financial Officer. DLMS6-1111b (1),c (2).

Public Law 97-365 (Debt Collection Act of 1982) amended several statutes,
including the Federal Claims Collection Act of 1966. The Debt Collection Act
authorizes Federal agencies to collect certain charges on outstanding debts, to use
salary offset or administrative offset to collect claims and to use the services of
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private collection agencies. (Note: The Federal Claims Collection Act of 1966 as
amended by the Debt Collection Act of 1982 has been codified as 31 USC 900-
904.)

d. Public Law 104-134 (Debt Collection Improvement Act of 1996) also amended
several statutes, including the Debt Collection Act of 1982. The Debt Colleetion
Improvement Act provides that any non-tax debt or claim owed to the United
States that has been delinquent for a period of 180 days be turned over to the
Secretary of the Treasury, who will determine whether to collect or terminate
collection actions on the debt or claim.

e. 31 CFR Parts 900-904 (Federal Claims Collection Standards) desetibes standards
for the collection and compromise of debts, termination-ef agency.collection, and
referral of civil claims to the DOJ. In particular, 3 LUCFR 902.1(b) and 903.1(b)
provide that the DOJ has the exclusive authority t0 compromise, suspend or
terminate claims in excess of $100,000, exclusive of interest, penalties, and
administrative costs. Consequently, even if DEEOIC believes that compromise,
suspension, or termination of recovery of such adebt is appropriate, the matter
must be referred to the DOJ for determination:

f. 31 CFR Part 285 includes the pfovisions for transferring delinquent debts to the
Department of the Treasury for collection.

g. In a case involving fraud on the partof the debtor or any other party having an
interest in the claimg'31 CFR900.3(a) provides that only DOJ has authority to
compromise, suspend, or terminate collection action on such claims.

h. In cases that have been referred to the Office of the Inspector General (OIG) or
the U.S. Attorney for reasons other than collection of the debt, the Policy Analyst
(PA) will,advise OIG before collection action is initiated in order to evaluate
whether collectioniaction would jeopardize an ongoing investigation or a legal
action in progress.

3. Definition of Overpayment. An overpayment is any amount of compensation paid under
42 U.S.C. §§ 7384s, 7384t, 7384u, 7385s-2 or 7385s-3 to a recipient that, at the time of payment,
is paid where no amount is payable or where payment exceeds the correct amount of
compensation detetmined by DEEOIC.

4. Notification of EEOICPA Payment. Upon publication of a FD by the FAB that awards
lamp-sum compensation, designated payees receive notification of the allotted compensation
payable: The FAB provides reference to payable amounts in the FD, along with sending Form
EN-20 Acceptance of Payment to each payee specifying the amount of payable lump-sum
compensation. To process the allocated lump-sum compensation for payment, a payee must
provide necessary information on the EN-20, including bank routing and account numbers, to
permit DEEOIC to process a payment. Payee signs and dates the form. Payments processed by
DEEOIC direct money to a payee’s designated checking or savings account via EFT, or in

some unique situations with issuance of a paper check. With EFT or paper check, the deposit of
payable funds into an account or negotiation of a paper check, is considered due notice of
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payment absent affirmative evidence to the contrary. In the case of any improper payment
received by either a claimant or other party, including survivors of deceased payees, estates, or
joint-account holders, the party in receipt of the funds is to notify DEEOIC immediately.

When the FAB issues a FD accepting a medical condition, it also awards the payment of medical
bills for that condition. The FAB may also issue a FD that awards only the payment of medical
bills for an accepted condition.

5. Recovery of Funds. Upon receipt of information that suggests a paymentsprocessed by
DEEOIC is in error or some other circumstances where the paid claimant is ne'longer entitled to
the funds, DO or FAB staff is to bring the matter to the attention of the DOFO. This includes,
but is not limited to, the incorrect amount paid; death of the employee prior to.time of payment;
or a person who has a joint bank account with a deceased claimant and-withdraws EEOICPA
funds prior to recovery of the funds. Chapter 32 — Coordinating State Workers’ Compensation
Benefits states that the DO FO will attempt recovery of the improperly paid funds. The DO FO
will attempt recovery of the funds as follows:

a. Recoupment of EFT payment.
b. Stop payment of paper check.
c. Request the person in receipt of the funds to return the money.
If the DO FO is unsuccessful in recouping the funds;the DO will refer the claim to the NO.

6. Referral to NO. When a potential‘'overpayment or debt is identified and the DO cannot
recover the funds, the matterds referred to the DO Chief of Operations (COP) or FAB Manager
for review. If the COP orFAB manager agrees that a potential overpayment or debt exists, he or
she is to have a memorandum prépared to the attention of the Branch Chief for the Policy Branch
describing the circumstances of the matter, including a description of any information relating to
the overpayment or debt that may be helpful in recovery of the funds. Important details to
include in the memorandum are the name of the individuals associated with the overpaid funds,
any efforts taken to recover funds, descriptions of related communications or phone calls, or any
other information as torthe status of the overpayment or debt. Authority to issue overpayment
decisions rests solely with the Policy Branch.

7+ Identifying/Overpayments. Overpayments occur whenever a payee or other party is in
receipt of lump=sum compensation or payment of medical bills exceeding that for which they are
entitled, and Treasury or DEEOIC could not recoup the overpaid funds through recovery effort
as outlined in paragraph 5. Overpayment liability is the responsibility of anyone who is in
receipt-of funds to which they are not entitled under the EEOICPA.

a. Establishment of an overpayment. Overpayments can occur for a variety of
reasons. Once FAB issues a FD and a named payee receives lump-sum
compensation for a claim, evidence may later arise that requires action to vacate
the decision through the issuance of a Director’s Order. This can occur to correct
a deficiency or to respond to new evidence. Once claim adjudication results in
the publication of a new FD for the same claim, and the new payable lump-sum
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compensation is less then what was previously paid to the payee, DEEOIC has to
find that an overpayment exists. DEEOIC cannot establish an overpayment until
the new FD concluding the correct entitlement to a payee is issued. The most
frequent reasons for overpayments include the following:

(1) A claimant was paid compensation in error. This might result when.the
FAB issues a FD based on inaccurate or incomplete factual evidénce. For
example, a claimant received compensation, but the DEEOIC/later
discovered that the employee worked at a different location,than
previously established.

(2) The required tort offset or coordination with SWC benefits‘'was either
improperly applied or never applied. For example;a claimant doés not
notify the DO that he or she received SWC or money from a tort
settlement. The DEEOIC then awards the elaimant compensation without
coordinating (offsetting) lump-sum compensation properly.

3) A lump-sum award requires adjustment bécause additional eligible
survivors emerge after payment of compensation. This results in an
overpayment to the original€ligible payee(s)s For example, an eligible
child of a deceased employee is awarded survivor benefits. The DO was
not aware of additional survivors and awards the survivor the full amount
of benefits available:, Thereafter, another eligible child of the employee
files a claim. The compensation.must now be shared, and the original
claimant is everpaid.

(4) A claimant dies after FAB awards compensation, but before receipt of the
funds. For example, a survivor receives a FD, and DEEOIC issues a
payment t0 the suryvivor’s account. However, several days after the
deposit, DEEOIC receives information showing that the survivor passed
away before the payment was processed. As a payee is required by law to
be'alive at time of payment, the paid funds are now considered not due
and must be returned to DEEOIC.

8. Review and Initial Notification. The PA reviews the overpayment memorandum from

the DO or FAB, and all available evidence to verify the existence of an overpayment. The PA
then calculates the/exact amount of the overpayment.

a.
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Administrative Write-Off. If the amount of the overpaid funds is equal to or less
than $2,500, the PA does not prepare an initial notice to the claimant. Rather, the
PA recommends administrative write-off, regardless of the claimant’s fault, since
the cost of recovery action will exceed the expected recovery amount. The PA
prepares a brief memorandum to the Unit Chief describing the reasons for the
write-off.

Once the Unit Chief approves an administrative write-off, the PA prepares a
memorandum to file. Exhibit 35-1 is a sample memorandum to file for this
process. The PA writes off the overpaid amount without giving notice of the
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overpaid funds to that claimant. Because an overpayment decision is not issued,
it is not an official overpayment. Therefore, the PA does not enter it into the
overpayment database or report it on the Treasury Report on Receivables
(TROR). The PA enters the details of the administrative write-off into the
administrative write-off spreadsheet located in the Policies and Procedures /
Overpayments folder in the shared directory.

Determination of Fault. Once an overpayment is established, the PAddetermines
whether the claimant bears any fault in the creation of the overpayment. The
determination of fault depends on the circumstances surrounding the
overpayment. The claimant must show good faith, and exercise a high degree of
care in reporting events which may affect entitlement to or the amount of benefits.
The degree of care may vary with the complexity of circumstances and a
claimant’s capacity to realize an overpayment has o¢eurred.” While this is not an
exhaustive list, the following can be construed as‘fault in creating an
overpayment:

(1) Claimant made an incorrect statement as £0 a material fact he or she knew
or should have known to be incorreet.

(2) Claimant failed to provide information heor she knew or should have
known to be material in nature.

3) Claimant accepted payment that.he or she knew or should have known to
be incorrect.

Initial Notification. Initialnotification to the overpaid claimant is required before
DEEOIC can take any final action to recover an overpayment or adjust benefits.
The PA preparesand signs a letter informing the claimant of the overpayment and
the preliminary findings: The Unit Chief reviews the letter prior to its release.
The 1nitial notification includes the Response to Initial Overpayment Notice form
and the Overpayment Recovery Questionnaire (Form OWCP-20). Form OWCP-
20is:available online or via the DEEOIC shared directory.

The notification letter serves to:

(1) Notify the claimant that an overpayment exists and the exact amount of
the overpayment.

(2) Provide the result of the preliminary finding of fault. If the PA makes a
preliminary finding that the claimant was at fault in causing the
overpayment, the initial notification letter will advise the claimant that
DEEOIC cannot grant an overpayment waiver if that finding becomes
final.

3) Adpvise the claimant of his or her rights. The claimant has 30 days
following the date of the overpayment notification letter to invoke rights
to:
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(a) Request a telephone conference.
(b) Challenge any finding of fault.
(c) Request waiver of recovery of the overpayment.

(d) Present written evidence challenging the existence or amount of
the overpayment.

The filing date of the claimant’s challenge to the overpayment.is determined.by
the postmark date, or the date the request is received in the office or RC,
whichever is the earliest determinable date. This includes the date‘that the €EMR
receives a document via the EDP.

Exhibit 35-2 is a sample initial overpayment notification letter used when the
claimant is without fault in causing the overpayment.,Exhibit 35-3 is a sample
initial overpayment notification letter usedwhen the claimant’is at fault in causing
the overpayment. If a delinquent debt was referred to Treasury, and Treasury
obtains a current address upon receipt of a dispute by the claimant, DEEOIC may
recall the debt from Treasury. The'PAywill then resend the overpayment
notification to the claimant.

d. Notification of Federal Debt, After Claimant’s Death. In the event that a payment
is processed and DEEQIC receives notification that the payee died prior to receipt
of payment, it is thetesponsibility of the DO FO, in conjunction with the assigned
CE, to attempt recovery.of the payment. The DO will attempt recovery of the
funds as outlined in paragraph 5 above. If a non-claimant is in receipt of
EEOICPA compensation and fails to return the moneys, it is a federal debt and not
an overpayment,<That person must return the money. An example, this situation
can oecur,when compensation is deposited into a joint bank account after a
claimant has died, and the joint account holder withdraws the money. If the DO’s
attempts to recover the funds are not successful, and the evidence of record
identifies the joint account holder’s name and address, the DO will transfer the
case to the NO for further recovery attempts. The PA will send a demand letter
(without appeal rights) to the person requesting the return of the funds. If the
person does not respond after 30 days, the PA will send a second and then a third
demand letter in 30-day intervals. If the person does not respond within 30 days
after the third demand letter, the PA will refer the debt to Treasury for collection.
Exhibit 35-4 is a sample demand letter to a non-claimant.

0. Telephone Conferences. When requested by the claimant, the PA holds a telephone
conference within 30 days of the date of the request for the conference. The PA also holds
telephone conferences in cases where the financial data in the file is not clear or sufficient to
make a decision about waiver or repayment.

a. Pre-conference Call. The PA holds a pre-conference call to give the claimant a
clear explanation of the purpose and process of the conference and the obligations
of all parties, and to schedule a time for the call. During the call, the PA:
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(D

)

3)

4
)
(6)

Explains the issues that the PA will address during the conference call
(i.e., income, expenses, assets, transfer of assets, and liabilities). If a
preliminary finding of "at fault" was issued, the PA explains how the
decision was made and its implications, and invites the claimant to provide
any information that could affect the preliminary determination;

Describes the criteria used to make key decisions in the case (i.ef, at fault
finding, criteria for waiver, interest charges);

Describes the evidence the claimant needs to collect inpreparation for the
conference call;

Gives the claimant a chance to ask questions;
Determines the best time for the conference; and

Prepares the pre-conference checklist that verifies that the conference
agenda items were discussed. (Exhibit 35-5)

During the Conference Call. The PA:

(1
2
3)
4

()
(6)

(7
(8)

)
(10)

Identifies him or herself;
References the pre-conference.call;
States the purposeof the call;

Adyises the claimant that he or she will be taking notes and for that reason
there willdbe periodic pauses while he or she is writing;

Describes thespecific focus of the call;

Obtains the claimant’s acknowledgement that he or she understands what
the conference issues are and what the conference is about;

Listens carefully to what is being said,

Probes responses that are too general or not credible, or which conflict
exists with other statements given or the evidence of file;

Takes notes complete enough to capture the necessary information; and

Confirms the accuracy of the statements recorded by reading them back to
the participant(s) for confirmation.

After the Conference. The PA:

384 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 35 — Overpayment Process

(1) Prepares a neutral Memorandum of Conference without findings,
describing what transpired during the conference. (See Exhibit 35-6 for a
sample Memorandum of Conference.) The language of the memorandum
must be clear and non-technical. A sound Memorandum of Conference
should:

(a) Identify and describe the issues that were discussed during the
conference;

(b) Identify the PA who conducted the conference and who
participated in the conference;

(c) Describe the position of DEEOIC and theselaimant coming into the
conference;

(d) Describe the explanation provided in the conference that is
relevant to the issue;

(e) Describe what was said in the eonference that is relevant to the
1ssue;
6y} Describe the method used to confirm the accuracy of the

information-eollected during/the conference that is recorded in the
Memorandum of Conference; and

(2) Describe any agreements reached in the conference.

(2) Sends the Mémorandum of Conference to the conference participant(s) for
review and comments. Exhibit 35-7 is a sample memorandum cover letter
to,the claimant. <The PA allows 15 days from the date of the letter and
memorandum for the claimant to provide comments. After the 15-day
petriod, the PA makes findings on the issues for resolution and documents
these findings in the final overpayment decision.

10. Consideration of Overpayment Waiver. When the claimant is not at fault in causing the
overpayment, DEEOIC may waive recovery of all or part of an overpayment based on whether
the claimant meets'the financial criteria as stated in 10.a or 10.b. For further explanation of a
partial waiver;see paragraph 10.b(2)(b) Example 2. A determination to waive recovery of
an.overpayment is based on the PA’s review of a fully completed Form OWCP-20 and
supporting documentation, and additional documentation or argument submitted by the claimant.
Form OWCP-20 is designed to obtain extensive financial information, including income,
expenses, and assets.

The burden of proof rests with the claimant to prove the conditions necessary to grant a waiver.
The claimant must submit the supporting documentation within the required 30-day time period
as stated in the initial overpayment notice or cover letter to the Memorandum of Conference.
However, the claimant may request an extension of time when it is necessary to obtain the
required documents. If the claimant does not submit the information within the allotted time, the
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PA will prepare an overpayment FD denying the waiver. DEEOIC will not grant a waiver once
the PA issues an overpayment FD, unless the claimant no longer lives at the address in the
DEEOIC record, and did not receive the notification of the overpayment.

There are two types of overpayment waivers under the EEOICPA. The DEEOIC may grant a
waiver of recovery of the overpayment if the claimant meets the criteria under “recovery weuld
defeat the purpose of the EEOICPA” or “recovery would violate equity and good conscience.” If
the claimant does not meet either criterion, DEEOIC will pursue a return of the funds regardless
of the fault finding.

a.

Version 7.0

Recovery Would Defeat the Purpose of the EEOICPA. The DEEOIC will not
seek recovery of overpaid funds if that recovery would defeat the purpose of the
EEOICPA. To defeat the purpose of the EEOICPA, the:PA must find that the
claimant requires substantially all current income to‘meet current ordinary and
necessary living expenses and that the claimant’s‘assets do not exceed a specified
amount as determined by DEEOIC from datafurnished by the Bureau of Labor
Statistics (BLS).

When a claimant exceeds the limit for either disposablescurrent income or assets,
a basis exists for establishing a reasonable repayment schedule over a reasonable,
specified period. It is the claimant’s burden to show otherwise by submitting
evidence that recovery of the overpayment would cause hardship of a nature
sufficient to justify waiver:

(1) The PA detefmines the claimant’s income based upon documents
submitted. An individual'stotal income includes any funds which may
reasonably be considered available for his or her use, regardless of the
source. A spouse's income will not be considered available to the claimant
unless the‘spouse was living in the household both at the time the
overpayment was incurred and at the time waiver is considered. Income
to be considered includes, but is not limited to:

() Wages and self-employment income.

(b) Government benefits.

() Regular payments (rent or pension).

(d) Investment income and alimony or child support payments.

(2) The PA reviews claimed ordinary living expenses. It is the claimant’s
burden to show that such expenses are reasonable and necessary. An
individual is deemed to need substantially all of his or her current income
to meet current ordinary and necessary living expenses if monthly income

does not exceed monthly expenses by more than $200. The following can
be considered as ordinary and necessary living expenses:
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(a) Food, clothing, household and personal hygiene supplies, rent,
mortgage payments, property taxes, utilities (e.g., electricity, gas,
fuel, telephone, water), insurance (e.g., auto, life, accident, and
health), vehicle — one or two allowable, expenses for one or two
vehicles (e.g., loan payments with the date each will be paid off,
gas, oil, maintenance), transportation expenses not included under
vehicle expenses, and creditor payments (e.g., credit card debt or
other debt made in monthly installments).

(b) Medical, hospitalization and similar expenses net reimbursed by
insurance or other sources.

(c) Church and charitable contributions made-en a regular basis. This
does not include large one-time giftsimade after receipt of the
preliminary notice of the overpayment.

(d) Miscellaneous expenses (e.g., haircuts, newspapers) not to exceed
$200 per month.

If the PA makes a finding thata type of expense is ordinary and necessary,
it does not necessarily mean that the amoufit 1s ordinary and necessary.
The burden is on the claimantto show that the expenses are reasonable
and needed for a legitimate purpose

If the PA determines that the amount of certain expenses is not ordinary
and necessary, particularly regarding significant expenses for food,
clothing, and vehicles, the PA must state in writing the reasons for the
finding. The'finding must be supported by rationale, which may include
referencefo recognized research data (such as current statistics from BLS)
that show that thé claimant’s expenses exceed the average or range of
expenses for.the general population relevant to the claimant’s
cireumstances.

The PA evaluates only the minimum periodic payment as determined by a
creditor. Copies of the claimant’s monthly billing for consumer debt will
verify the minimum amount.

An individual’s assets should not exceed the resource base of $5,500 for
an individual or $9,200 for an individual with a spouse or one dependent,
plus $1,100 for each additional dependent, based on information from
BLS. A spouse's assets will not be considered available to the claimant
unless the spouse was living in the household both at the time the
overpayment was incurred and at the time waiver is considered.

(a) Liquid assets may include (but are not limited to) cash, the value of

stocks, bonds, savings accounts, mutual funds, and certificates of
deposit.
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(b) Non-liquid assets may include (but are not limited to) the fair
market value of an owner’s equity in property such as a camper,
boat, second home and furnishing/supplies, vehicle(s) (i.e., any
vehicles above the two allowed per immediate family), and
jewelry.

Assets do not include the value of household furniture (primary,
residence), clothing, one or two vehicles, a home which the pérson
maintains as the principal family domicile, or income-producing property,
if the income from such property has been included in income.

Recovery Would Violate Equity and Good Conscience. If the elaimant is net
entitled to waiver under the “defeat the purpose of the EEOICPA” clause, the PA
considers the “against equity and good conscience’’€lause. Ewen if thé claimant
does not raise the “equity and good conscience” reason in the elaim for waiver,
the PA applies it in his or her analysis, nonetheless.

The PA reviews all pertinent financial information to determine if recovery of the
overpayment will violate the concept of “equity and good conscience.” This
clause is divided into two parts, financial hardship and relinquishing a valuable
right. To demonstrate such a violation, it must be‘established that either:

(D

2)

Recovery will causesthe claimant toexperience severe financial hardship.
The PA evaluates financial reeords and compares income with expenses
similar to the review conducted under paragraph 10.a to determine if
repayment will eause severe financial hardship.

Recovery will be found to be “against equity and good conscience” when
an individual who was not entitled to benefits would experience severe
financial hardship in attempting to repay the debt. The criteria to be
applied in making this determination are the same as those stated above in
paragraph 10.a.

The claimant has relinquished a valuable right or changed position for the
worse. The PA must review pertinent financial and other evidence to
determine either of the following:

(a) Based chiefly or solely on notification of payment, the claimant
relinquished a verifiably valuable right, and such right cannot be
regained (e.g., left a job that cannot be regained, sold a business,
retired, or other major life-changing financial decisions). When a
claimant gives up a valuable right, his or her current ability to
repay is not taken into consideration, as the forfeiture of the right is
in itself the grounds for waiver.

For example, after being advised of entitlement to compensation,
the claimant resigned his job and withdrew his contributions to his
retirement fund, under the assumption that he was entitled to a
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(b)

lump-sum award of $150,000. Three years later, it was discovered
that his award was erroneous. The claimant had lost his retention
rights, was unable to get his old job back, and could not secure
other employment. Recovery of any of the overpayment would be
“against equity and good conscience” in this situation because the
individual gave up a valuable right.

A decision was made resulting in a loss that verifiably:worsened
the claimant’s condition, and such decision would not have been
made but for the receipt of benefits. The claimant must showthat
if required to repay the overpayment, he or she wouldbe in a
worse position after repayment than would have beén the case if
the benefits had never been received in thefirst place.

Converting the overpayment into a different form, such as food,
consumer goods, real estate, ete:, fromwhich the claimant derived
some benefit, is not considered a loss. Converting the
overpayment into a differént formfor the benefit of another
person, such as a child or relative, may be considered as a loss if
the claimant retaingfio’ownership interest in the proceeds and has
no ability to reclaim the proceeds:

Example LiA claimant received a lump-sum award. Later the
entire award 1S declared to'be an overpayment. The claimant
contends that he has changed his position for the worse, as he used
the entire award to make a down payment on a larger home. The
claimant has not met his burden in showing that he changed his
position for the worse, since he has not established that he suffered
any loss. He has simply converted the money into a different form.
Conversion of a liquid asset into real or tangible property does not
constitute a loss.

Example 2: A claimant is notified that he is entitled to $30,000.
Upon receipt of the money, the claimant signs an application to
rent a larger apartment and pays a $2,000 non-refundable deposit.
He places the remainder of the award in a savings account. Before
the claimant moves in, he is notified that the entire award is an
overpayment. As a result, the claimant does not move into the new
apartment and forfeits the deposit.

Since the claimant would not have signed an application to rent the
apartment without the receipt of benefits, it would be inequitable to
recoup the entire $30,000 overpayment. The claimant clearly
suffered a $2,000 loss and repayment would put him in a worse
position than if he had not received the initial award.

Given that the claimant suffered a $2,000 loss, and not a $30,000
loss, a partial waiver is a legitimate action is this case. The
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claimant does not have the money to rent a larger apartment and
had no intention of doing so until he received his award. Thus, the
claimant relied on DEEOIC’s action, and it would be inequitable to
recover that part of the overpayment. It would not be inequitable
to recover that part of the overpayment that the claimant deposited
in the bank. However, if the claimant were faced with additienal
expenditures arising out of the intent to move, those expenses
would also be deducted from the overpayment.

Example 3: Suppose a claimant receives a $150,000 award and
loaned a relative $25,000 to buy a house befofe he received notice
of an overpayment. Since the claimant has not suffered a loss,
equity and good conscience do not require-waiving of this’$25,000.

However, it would be inequitable to tell the claimant to recall the
loan at once (further, the termsanay not allow such action), and it
would be inequitable to count the $25,000.as currently available
assets. The interest the claimant réceives on the loan as well as
any sum he may receive on theprincipalsshould be considered
income when determining the claimant’s ability to repay the
overpayment.

11. Overpayment Decisions. After weighing all the evidence and considering all the

circumstances surrounding the overpayment, the PAsprepares an overpayment decision. The
decision outlines his or her findings, and how recovery of the overpayment is to be pursued, as
outlined in this chapter and Chapter 36 —Debt Liquidation. If the decision does not waive the
overpayment, the PA signs thé decision. Before releasing the decision, the PA sends it to the
Unit Chief for review and.certification for publication. For overpayment decisions that waive
any part of the overpayment, the‘'Unit Chief signs the overpayment decision.

a.

Version 7.0

First Demand Letter.- Where the PA finds that an overpayment debt exists
following the initial notification to the claimant, the overpayment decision serves
as the first demand letter. The overpayment decision outlines the facts
surrounding the overpayment, provides a rationale as to why the overpayment is
recoverable, and informs the claimant of the exact amount owed and the
collection strategy to be used (i.e., payment in full, monthly payments, or
collection from future entitlement).

The decision includes information advising the claimant that he or she has 30
days from the date of issuance of the overpayment decision to resolve the debt.
The decision communicates to the claimant that if he or she does not take the
necessary steps to resolve the debt within the 30 days, it will become a delinquent
debt, and that DEEOIC will refer delinquent debts to Treasury or DOJ for
collection. The decision must include the due process requirements outlined by
Treasury. Exhibit 35-8 and Exhibit 35-9 are samples of overpayment decision
first demand letters.
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b. Waiver Approved. If the PA determines that a waiver is warranted under the
“defeat the purpose of the EEOICPA” clause, the overpayment decision
definitively waives the full amount of the overpayment. (See Exhibit 35-10) No
further action is required on the part of the overpaid claimant. The PA will
upload the decision in the case file and update the overpayment database. If the
PA determines that the claimant meets the criteria under the “violate equity.and
good conscience” clause, the overpayment decision will advise the claimant
regarding whether a full or partial waiver is granted. If a partial waiver is granted,
the PA will advise the claimant of the collection steps and rights outlinedin 11.a
(See Exhibit 35-11).

12. Overpayment Database. When the PA makes a determination that an evefpaymentiexists
and sends an initial notice to the claimant, the PA enters the claimant.infermation. into the
overpayment database. The information in the database includes the employee and elaimant
identifying information, overpaid amount, dates of notices, status of the debt, and balance of
debt. The database is updated whenever the PA completes any action on the debt, records
payments received and interest added, or refers the debt toTreasury forcollection. The PA does
not add interest on the debt once it has been referred toTreasury. The overpayment database is
available to PA staff on the DEEOIC shared directory.

13. TROR and Debt Collection Activities. (DEEOIC collectsddata on overpayments
beginning with when the PA issues an initial noticeto the overpaid claimant. The assigned PA
enters overpayment data into the overpayment database. One of the functions of the database is
assembling overpayment data for preparation of the/FROR. The TROR is prepared quarterly
and is based on the fiscal year (October 1 to'September 30.) DEEOIC submits the quarterly
TROR to OWCP by the seventh day of the month following the end of the fiscal year quarter.
OWCP collects the data from‘all OWCP divisions, and sends the report to Treasury. Treasury
has published an instructioft bookletion how:to prepare the TROR, which is available online.
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CHAPTER 36 - DEBT LIQUIDATION

1. Purpose and Scope. The purpose of this chapter is to provide guidance for managing
debts, recovery of the debt, compromise, suspension, and termination of debts. Specifically, the
chapter contains procedures for collection actions, assessment of charges, waiver of interest,
compromise, referral of delinquent debts to the U.S. Department of the Treasury (Treasury)s
suspension of collection actions of debts, and termination (write-off) of collection of debts.

2. Responsibilities. For cases with a potential overpayment of lump sum compensation,

claims staff at the DO and/or FAB must refer the case file, along with a memotandum describing
the overpayment, to the Chief of the Policy Branch. A Policy Analyst (PA)then processes and
controls the actions taken with regard to evaluation of the overpaid claim. The PA takes
preliminary and final actions with respect to issuing demand letters, pursuing collection©f the
debt, establishing, and maintaining accounts receivable actions in the overpayment database, and
monitoring the overpayment database to determine if referral toIreasury or termination of
collection action may be appropriate.

a.

If there is any indication of fraud on thepart of the claimant or any other party
with an interest in the claim, the PA consults with the SOL to determine
appropriate action to be taken which'may include referral to the OIG or DOJ. If
applicable, the appropriate DEEOIC office will fellow the program integrity
analyst process.

A case involves fraud if an investigationis ongoing and is likely to lead to an
indictment; if an inyestigation is pending; or if there has been a conviction in
connection with the debt claim. Cases where DOJ has declined to seek an
indictment, or@n acquittalhas occurred are not considered fraud cases.

3. Management of Debt.

Version 7.0

Notifying claimant of the debt. An overpayment of compensation does not
become a"'debt" and is not subject to recoupment until the PA issues a FD on the
overpayment (first demand letter) to the claimant, which includes established due
process procedures. Until that time, the PA may accept payment against the
overpayment, but may not assess any charges or take any action to collect the
funds owed by the claimant.

Follow-up demand letters. If the claimant does not respond to the first demand
letter within 30 days of the date of the letter, or the claimant has responded but
failed to agree to a reasonable collection strategy as outlined by the DEEOIC, the
overpayment becomes a delinquent debt. The PA sends the claimant a second
demand letter. Exhibit 36-1 is a sample of a second demand letter. If the
claimant does not respond, or arrange to resolve the overpayment within 30 days
of the second demand letter, the PA sends the claimant a third and final demand
letter. Exhibit 36- 2 is a sample of a third demand letter.

No response to demand letters. If the claimant does not respond to the demand
letters, the PA attempts to contact the claimant by telephone. The PA explains
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who is calling and refers to the overpayment decision that described the
overpayment. The PA asks the claimant to repay the funds in a lump sum. Ifthe
claimant cannot pay the full amount in a lump sum, the PA offers to set up an
installment repayment plan for the claimant. Based on review of the case file, the
PA must be prepared to propose a weekly or monthly installment amount. If the
PA can reach an agreement with the claimant on an installment payment plans the
PA prepares a Repayment Agreement. The PA documents the details of the
telephone call in ECS.

Further action. If the PA is unsuccessful in setting up a repayment plan, or if the
claimant does not begin the agreed-upon payments, the PA réfers theddelinquent
debt to Treasury for collection, as explained in Section 8§ of this chapter.

Request for review of overpayment FD: After the PA has issued an everpayment
FD; the claimant is not entitled to challenge that decision. Under DEEOIC’s
implementing regulations (20 CFR § 30.519(b)), the overpayment decision is not
subject to any further administrative review. Exhibit 36-3 isa sample letter
advising the claimant that the PA cannotundertake further review of the
overpayment.

4. Recovery of Debt. The DEEOIC may employ various méans of recovery of the debt after

the PA sends the claimant an overpayment FD. ThePA is authorized to recover the debt by
appropriate collection methods that include repayment of the debt in full, reducing any further
compensation payment due currently or in the future(statutory authority 42 U.S.C. 7385j-2),
installment payments made by the claimant; or compromise on amounts to be collected. The PA
pursues collection strategies in the following order, as appropriate:

a.
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Repaymentdn full. Debts are collected in one lump-sum whenever possible. If
the claimant cannot pay in this manner, the PA may accept payment in
installments.

Recovery/ from compensation entitlement. If the claimant does not refund the
overpayment, and is entitled to additional compensation (current or in the future),
the DEEOIC recovers the overpayment by reducing the compensation due.
Collection action cannot begin until after the PA issues a final overpayment
decision with an explanation of the recovery method. When the PA is able to
recover a debt from subsequent payable compensation, the PA enters the amount
collected into the overpayment database. In these scenarios, if a balance remains
on the debt, the PA applies other collection strategies to recoup the balance due.

Installment payments and repayment agreement. If the claimant cannot repay the
debt in full, the claimant is encouraged to enter into a Repayment Agreement to
pay the debt in installments. The PA reviews the claimant’s financial documents
to determine a reasonable amount for regular payments. The PA takes into
consideration the amount of the debt and the claimant's ability to repay. The PA
should maximize the installment amount on any debt without severely curtailing
funds available to a claimant to cover necessary living expenses. After the
claimant and DEEOIC agree on the terms, the PA prepares a Repayment
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Agreement and sends it to the claimant for signature. When the claimant returns
the signed and dated Agreement, the Policy Unit Chief reviews the Agreement
and determines if it is acceptable. If acceptable, the Policy Unit Chief signs and
dates the Agreement. The PA sends the claimant a signed copy of the Agreement.
The Agreement constitutes a legally enforceable agreement. The PA enters the
Agreement date and each installment payment into the overpayment database:
Exhibit 36-4 is a sample Repayment Agreement with a cover letter. The PA
sends the claimant an annual status letter pertaining to the payments received,
interest accrued, and the balance of the debt. Exhibit 36-5 is a sample repayment
status letter. In assessing a claimant’s financial circumstances for a Repayment
Agreement, the PA considers several factors:

(1) Claimant's financial information. The PA evaluates the claimant’s
income, expenses, and assets for repaymentability. This information
should include Form OWCP-20 and supporting documentation.

If detailed information about the claimant’s financial status is not in the
case file, the PA obtains the information.<The PA 'may accept voluntary
installment payments until detailed financial infermation becomes
available.

The PA should not send the claimant a formal Repayment Agreement,
consider waiver of.eharges, or compromise of principal until the claimant
provides the documentation that.clearly establishes his or her financial
status for repayment of the debt. Failure of a claimant to provide this
information could result in‘an action to refer the debt to Treasury for
collection of the debt.

(2) Schedule.of payments. The DOL’s regulations concerning debt collection
recommend thatdebt repayment be scheduled to recover the entire amount
(including any interest or penalties) in three years. However, recovery in
three years may not be practical if the claimant does not have appreciable
income [29 CFR § 20.33(a)]. If the claimant requests a change in an
Agreement already established, the PA evaluates the proposed repayment
plan for reasonableness given the claimant’s current financial status.

3) Unreasonably small payments. If the claimant proposes installment
payments in amounts so small that the debt will never be repaid, or will be
repaid in an unreasonably long period (such that the claimant will become
a “perpetual debtor”), the PA is to reject the proposal.

5. Assessment of Charges. The Debt Collection Act of 1982 authorizes the assessment of

interest, administrative costs, and penalties on delinquent debts.

a.

Version 7.0

Interest. Interest begins accruing on the debt on the date the PA sends the
claimant the overpayment FD (first demand letter). The PA calculates
interest at the rate in effect on the date of the FD. The rate of interest
assessed shall be the rate of the current value of funds to the Treasury as
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published in the Federal Register. The Treasury Current Value of Funds Rate is
posted annually on Treasury’s website.

b. Court Order. In cases of court-ordered restitution, the Court Order takes
precedence over the Debt Collection Act. Unless stipulated in the Court Order,
charges may not be assessed on the part of the debt corresponding to the
restitution amount set by the court.

6. Waiver of Interest Charges. Interest charges may be waived under three eircumstances.

Waiver of interest charges is mandatory under the provisions outlined in subparagraphs a'and b
below, and discretionary under the provisions outlined in subparagraph c below.

a.

Full Payment Within 30 Days. If the principal is repaidan.full within 30days of
the overpayment FD, the interest is waived. The PA may allow one additional 30-
day period on a case-by-case basis for good causeé shown. Acceptable reasons for
the 30-day extension include (but are not limited to) situations where the claimant
needs the additional time to liquidate assets'or arrange financing to pay the debt,
or where the claimant did not receive the FD in atimely manner (e.g., because of
absence from home due to vacation or other sufficient reason).

Claimant Without Fault. Wherg the claimant is without fault in the creation of the

debt and a repayment agreement has-been established, interest charges are waived
if:

(1) The monthly‘payment 1s so small that it does not cover the interest, or

(2) There i§ so little left after interest that the debt will not be paid off within
the lifetime of the claimant as determined by actuarial tables.

The PA determines whether he or she can waive charges under this
provision by completing the Waiver of Charges Worksheet. Exhibit 36-6
is@ sample worksheet.

If the claimant should later default on the repayment agreement, interest
charges will again apply beginning with the date of default on the
repayment agreement.

Cost of Recovery Exceeds Accrued Interest. The PA may waive interest charges
if the full amount of the principal is repaid after interest charges have accrued,
and the additional cost of recovering the interest is greater than the amount
accrued.

7. Compromise. A compromise is an administrative means of disposing of a debt by
accepting a partial settlement. A compromise differs from waiver of recovery of an overpayment
in that a waiver is a formal decision negating the overpayment before it becomes a debt. The
claimant has no legal right to settlement of a debt by compromise. Also, unlike a waiver, the
claimant need not be without fault for compromise to be considered.

Version 7.0
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Reasons to Consider Compromise of a Debt.

(1) Compromise Due to Legal Issues. The PA may compromise a debt if the
SOL notifies the PA that significant doubt exists as to whether the
DEEOIC can establish its claim in court, and the claimant has offered
partial repayment. This may occur because of a dispute about the law-or
facts of the case. However, the PA does not make a judgment about legal
enforceability without the SOL’s specific advice after review<f the case.

(2) Compromise to Limit Repayment Period. Compromiseto limit the
repayment period may be necessary if the claimant is‘unable pay the full
amount within a reasonable time due to financial hardship.or based.on life
expectancy. In determining inability to pay, the.PA may consider:

(a) The age and health of the claimant;
(b) Current and potential income;
(c) Inheritance prospects;

(d) The possibility that the claimant has concealed or transferred assets
to avoid recoupment;

(e) The availability of assets.or income for enforced collection.

The PA uses a specific mathematical formula to determine the amount to be
compromised« The PA reviews the amount of the principal, monthly payment,
and interestrate to détermine whether compromise of accrued charges and/or
principal 1srequired. Divide the current principal balance (plus any accrued
charges) by the monthly payment and multiply the result by the annual interest
rate. If the result is léss than 5.5%, no compromise is necessary, and the PA so
indicates.on the Compromise of Principal Worksheet. If the result is 5.5 or
greater; the PA completes the Compromise of Principal Worksheet in its entirety
to determine the amount to be compromised. Exhibit 36-7 is a sample of the
Worksheet:

Types of Compromise.

(1) Compromise of Principal. The PA may consider a compromise of the
principal amount of the debt as long as the principal (before compromise)
does not exceed $100,000, and there is no indication of fraud. If the PA
determines, by review of detailed financial information, that the maximum
amount the claimant can afford per installment and the period required for
repayment of the debt at this rate is extended by more than 35% due to the
application of the charges, then the amount of the principal must be
compromised so that the period required for repayment of the debt is not
extended by more than 35%.

396 Table of Contents




Federal (EEOICPA) Procedure Manual

Chapter 36 — Debt Liquidation

d.

Version 7.0

)

3)

(a) Principal Over $100,000. If the principal amount of the debt
(before compromise) exceeds $100,000, the case must be referred
to DOJ with a recommendation for compromise of the debt.

(31 CFR § 902.1.) The PRPU Chief certifies the Compromise of
Principal Worksheet, and the Director of the DEEOIC reviews the
case for authorization to refer the debt to DOJ. The compromise
referral form can be obtained on the DOJ website.

Compromise of additional charges. Compromise for the discharge or
reduction of additional charges is different from compromise of prineipal
The PA must consider a compromise of charges in cases where the PA has
determined that a certain amount is the most the claimant ¢an affordito
repay. Compromise of additional charges is mandatory where the
repayment period must be limited. Under this policy, the PAieconsiders a
compromise of charges at the time the repayment agreement 1s
established, unless charges are waived:

If the repayment period is sufficiéntly reduced by compromising only
accrued charges, the PRPU Chief certifies the Compromise of Principal
Worksheet, and the PA issues'a Compromise/Order to the claimant,
regardless of the principal amount.

Compromise in Consideration of Partial Payment. Regardless of whether
it is required under the provisions©of this chapter, the PA may consider a
compromise@as a means of disposing of a debt where collection would be
extremely difficults expensive, or create undue hardship on the claimant.
To determine whether repayment would cause hardship, the PA assesses
the ¢laimant’s finaneial status. The claimant must submit a current
Overpayment Recovery Questionnaire (OWCP-20) if one has not been
provided withinthe previous six months.

(a) Proposal. The claimant may propose that the DEEOIC be satisfied
with partial recovery on the debt, or the DEEOIC may propose a
compromise to the claimant. For example, compromise might
occur if the claimant reported a liquid asset that exceeded the
resource base, but was insufficient to cover the debt, and otherwise
had only enough income to meet expenses. The compromise
would provide for recovery of the amount available and
forgiveness of the remainder.

Issuing a Compromise Order.

(1)

Compromise Memorandum. Ifthe PA finds that compromise is
warranted, he or she prepares a memorandum to the PRPU Chief
describing the financial circumstances of the claimant, the proposed
compromise, and the considerations which led to the compromise
recommendation. Exhibit 36-8 is a sample Compromise Memorandum.
The PA attaches a Compromise Order for the Unit Chief’s signature.
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(2) Compromise Order. If compromise is approved by the PRPU Chief, the
PA sends the Compromise Order to the claimant. The PA incorporates the
information noted in the compromise memorandum into the Order to
explain the basis for the compromise to the claimant. Exhibit 36-9 is a
sample Compromise Order. The Compromise Order includes:

(a) The amount of each component of the debt (with separaté amounts
specified for principal, accrued administrative costs, accrued
penalty, and accrued interest, as applicable);

(b) The rationale for the determination that the debt cannot be waived;
(c) The rationale for any determination with.respect to fraud;

(d) A brief explanation of the rationalé for compromise (the
Compromise of Principal Worksheet may be incorporated by
reference);

(e) The amount to be accepted in full settlement of each component of
the debt (with separateramounts specified for principal, accrued
administrative costs, accrued penalty, and accrued interest, as
applicable);

() The time and mannerof payment; and

(2) A, statement that the debt is not compromised or settled until full
payment of the specified amount has been received by DEEOIC.

Compromise.Approved. When a debt is compromised, the DEEOIC agrees to be
satisfiedwith partial repayment. Even if the claimant's circumstances change,
such that the reasonsfor the compromise are no longer valid, DEEOIC has
officiallyforgiven the remainder of the debt, and will not pursue additional
repayment unless the claimant defaults on a repayment agreement. Therefore,
compromise should be undertaken only after the PA has a clear and accurate
understanding of the claimant’s financial circumstances, and ability or inability to
repay the debt. The Compromise Order does not carry the right to a hearing.

Reporting Compromised Amount to the IRS. At the end of each year, the PA
files IRS Form 1099G in cases where the debt has been compromised for reasons
other than economic hardship, and a copy of the form is uploaded into the
claimant’s case file. The PA informs the claimant that such compromised debts
will be reported to IRS as income.

Compromise Not Approved. If neither principal nor accrued charges are

compromised under this provision, the PA files the Compromise of Principal
Worksheet in the case file.

398 Table of Contents




Federal (EEOICPA) Procedure Manual Chapter 36 — Debt Liquidation

8. Referring Delinquent Debts to The U.S. Department of the Treasury. The Debt
Collection Improvement Act of 1996, further amended by Public Law 113-101, provides that any
non-tax debt or claim owed to the United States that has been delinquent for a period of 120 days
be turned over to the Secretary of the Treasury for appropriate action to collect or terminate
collection actions on the debt or claim. To facilitate this referral, Treasury has created the Debt
Management Services (DMS), a division of the Financial Management Services Branch. The PA
refers the debts to DMS via the FedDebt database. When a debt is referred, the DMS oversees
all collection activity on the debt. Treasury adds additional charges to the principaland interest
as an administrative cost of collection and penalties.

DMS provides government-wide debt collection services through the Cross<Servicing Program
and Treasury Offset Program (TOP.) Debts referred for Cross-Servicing are eligible for referral
to TOP by DMS. The Cross-Servicing Program includes skip trace serviees, administrative
wage garnishment, referral of debts to the DOJ for litigation, and referral of debts toprivate
collection agencies. TOP involves offsets of payments from a variety of federal programs,
including offset of income tax refunds.

The PA must provide notification to the claimant priorto referral of a delinquent debt to DMS.
The PA may refer a delinquent debt to Treasury prior to the 120 days as long as the PA has given
the required notification to the claimant.

a. Notice to Claimant. At least 60 daysprior to referral to Treasury, the PA sends
the first demand letter (overpayment FD) advising the claimant that referral for
collection action is possible. If the claimant does not respond within 30 days, the
PA sends the follow<up demand letters. The demand letters include the required
due process language for referring the debt to Treasury. Treasury will not accept
debts where such notice has not been given to the claimant. The notice includes
the following due process rights provided to the claimant:

(1) Inspect and request copies of records about the debt;
(2) Enter into a'mutually agreeable written repayment agreement; and

3) Request review of the amount of the debt, its past-due status, and whether
therdebt is legally enforceable.

b. Debt and Transaction Tracking. DMS tracks all debts and payments using
FedDebt, which allows DMS to process debts as follows:

(1) Send a demand letter to each debtor;

(2) Process several debts for the same debtor and create multiple payment
agreements for a debt;

3) Record transactions, including how payments are applied (i.e.,
administrative fees, penalties, interest and principal);

4) Allows users to update debt and/or debtor information, or recall a debt.
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Credit Bureaus. The demand letters that the PA sends to the claimant inform him
or her that Treasury may refer debts to credit bureaus. Under the Debt Collection
Act of 1982, claimants whose accounts become delinquent are subject to reporting
to private credit reporting bureaus.

Claimant files dispute with Treasury. If a claimant files a dispute with Treasury,
Treasury will send the dispute to the PA. The PA must send a responseto
Treasury.

The PA can access the FedDebt System to track the status of theé debt.

Debts not eligible for referral to Treasury. Treasury will not accept debts that are
not final, covered by bankruptcy, already in private collection, in litigation, or
with DOJ.

Return of debt. Treasury may return a debt to'the DEEOIC if it has been
collected in full, found to be uncollectible,€overed by a bankfuptcy filing, a
compromise has been reached, or the claimant filed a dispute with Treasury and
the cir