From:

Bickerstaffe, Keir - SOL [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=76946342408840629D14D5B8C536A764-BICKERSTAFF]
Sent:
10/8/2020 2:26:40 PM
To:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]; Dankowitz, Beverly - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d35b44f0957b4cdeb796c97e5990ebcf-Dankowitz,]; Lupardo, Jeffrey - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=e9be16c2b6ba4424bee7db27be14389e-Lupardo, Je]
CC:
Gaglione, Robert J - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1488b4650b734927906fed5870ab9642-Gaglione, R]; Davidson, Patricia J OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=881aff8bf6fb4a85ae33921a0cb1596b-Davidson, P]; Williams, Tina T - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=de1ca1bb58004746a50104bd40a50623-Williams, T]; Gean, Lissette - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bbb9a13178c24aadb6b7613f2f9041f3-Gean, Lisse]
Subject:
RE: EO 13950 questions
Attachments: NILG EO 13950 Presentation.pdf

All,
As I mentioned in our meeting this afternoon, attached is a copy of the slide deck used at NILG's webinar yesterday on
EO 13950.
Keir Bickerstaffe
Counsel for interpretation and Advice, SOL-CRLM
(202)

(b) 6
From: Leen, Craig - OFCCP <Leen.Craig@DOL.gov>
Sent: Wednesday, October 7, 2020 4:14 PM
(b)
To: Dankowitz, Beverly,759.Li_____._.11)) 6
Odol.gov>; Bickerstaffe, Keir - SOL
a
Lupardo, Jeffrey - SOL
(b) 6 @CIOT:gov>
Cc: Gaglione, Robert J -LOFCCP- Uagrio6e.Robert.J@dol.gov>; Davidson, Patricia J - OFCCPA,
Williams, Tina T - OFCCP
(b) 6
dol.gov>; Gean, Lissette - OFCCP
tb) 6
L (
Subject: RE: EO 13950 queaions

O.

6

@dol.gov>;

(b) 6

odurgov>

ip. dol.gov>;

Copying L€ssette as well. Thanks.
Craig E. Leen
OFCCP Director

BU
ow Purpose

w Work,

From: Leen, Craig - OFCCP
Sent: Wednesday, October 07, 2020 4:14 PM
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To: Dankowitz, Beverly - SOL
to,doLgov>; Bickerstaffe, Keir - SOL
(b) 6
(b)
gdoLgov>
Lupardo, Jeffrey - SOL ji
(b) 6
_i
Cc: Gaglione, Robert J --OFCCP-Z
i
irohe.Robert.i@dol.gov>; Davidson, Patricia J - OFCCP
Williams, Tina T - OFCCP 1
DdoLgov>
(b) 6
Subject: EO 13950 questiMs

6

F,., dol.pov>;

(b) 6

dol.gov>;

A few points in anticipation of our upcoming discussion on EO 13950 and EO 11246:

(b) 5
I'm planning to discuss with OSEC and Tim as well once we've discussed.
Thanks,
Craig
Craig E. Leen
Director, Office of Federal Contract Compliance Programs
U.S. Department of Labor
200 Constitution Avenue, NW
Room C3325
Washington, DC 20210
(202) 6t (b) 6 Phone)
(202) 693-1304 (Fax)
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From:

OScannlain, Kate S - SOL [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FC246996E74E4C8D8C6E5C73700C3406-OSCANNLAIN,]
Sent:
10/29/2020 4:09:52 PM
To:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
Subject:
FW: AP query - NAACP lawsuit against Executive Order 13950
Attachments: 2020-10-29 NUL v. Trump - Complaint - FINAL.pdf

Can you please check to see if either

part

a gov contractor' for purposes of OFCCP? Thanks!

Kate S. O'Scannlain I Solicitor of Labor
200 Constitution Avenue, NW, Rm S2002, Washington, DC 20210
_._._._._._.,
D 202-69! ( 3) 6II E oscannlain.kate.s@dol.qov

From: Sweeney, Megan P - OPA <Sweeney.Megan.P@DOL.gov>
Sent: Thursday, October 29, 2020 1:28 PM
To: OScannlain, Kate S - SOL <OScannlain.Kate.S@dol.gov>; Bozzuto, Robert F - OPA <Bozzuto.Robert.F@DOL.gov>;
Leen, Craig - OFCCP <Leen.Craig@DOL.gov>
Subject: RE: AP query - NAACP lawsuit against Executive Order 13950

We're named in the suit (attached). Washington Post is also adding it to the earlier OSHA suit story.
From: OScannlain, Kate S - SOL <OScannlain,Kz-)te, cl)dol,gov>
Sent: Thursday, October 29, 2020 1:20 PM
To: Sweeney, Megan P - OPA <Sweeney.MegaftPPDOL.Fov>; Bozzuto, Robert F - OPA <Bozzuto.Robert F@DOLgov>;
Leen, Craig - OFCCP <Leen,Craig@DOLgov>
Subject: RE: AP query - NAACP lawsuit against Executive Order 13950
Have not seen Complaint?

Kate S. O'Scannlain I Solicitor of Labor
200 Constitution Avenue, NW, Rm S2002, Washington, DC 20210
D 202-6935)- 6 E oscannlain.kate.s@dol.qov

From: Sweeney, Megan P - OPA <Sweene-v,rviegan,P@DOLgov>
Sent: Thursday, October 29, 2020 1:19 PM
To: OScannlain, Kate S - SOL <O.,Scannk)in,Kate_S@cloi,gov>; Bozzuto, Robert F - OPA <
Leen, Craig - OFCCP <Leen,Cnaig@DOLgov>
Subject: FW: AP query - NAACP lawsuit against Executive Order 13950

,Rob

:,F@DOL,gov>;

I'm guessing we're going to defer to the White House, but I wanted to make you aware of this. Good to defer?
From: Olson, Alexandra figi -671@ap.org>
Sent: Thursday, October 29, 2020 1:14 PM
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To: Sweeney, Megan P - OPA <Sweeney.MegwIPPDOLgov>
Subject: AP query - NAACP lawsuit against Executive Order 13950

CAUTION - The sender of this message is external to the DOL network. Please use care when clicking on links and responding with
sensitive information. Send suspicious email to sparaDdol.gov,

Hi Megan,
I'm writing a story today on a lawsuit filed by the NAACP Legal Defense Fund, the National Urban League and the
National Fair Housing Alliance against President Donald Trump's Executive order 13950.
Will the government have any comment on the lawsuit and its allegation that it violates the constitutional guarantee to
free speech?
Thank you.
Best,
Alexandra

AS
Alexandra Olson
Business reporter
M. 917
(b1_.s._._._.
@alexolson99

MED PRESS

200 Liberty Street, 5th Floor
New York, NY 10281
Office :
www.ap.org

The information contained in this communication is intended for the use of the designated recipients named
above. If the reader of this communication is not the intended recipient, you are hereby notified that you have
received this communication in error, and that any review, dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please notify The
Associated Press immediately by telephone at +1-212-621-1500 and delete this email. Thank you.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL URBAN LEAGUE,
80 Pine Street, 9th Floor,
New York, NY 10005
NATIONAL FAIR HOUSING ALLIANCE,
1331 Pennsylvania Avenue NW, #650,
Washington, DC 20004
Plaintiffs,
v.

Case No.

DONALD J. TRUMP,
in his official capacity as
President of the United States;
1600 Pennsylvania Avenue NW,
Washington, DC 20500
EUGENE SCALIA,
in his official capacity as
United States Secretary of Labor;
200 Constitution Ave NW,
C-2318
Washington, DC 20210
U.S. DEPARTMENT OF LABOR,
200 Constitution Ave NW,
S-2521
Washington, DC 20210
Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

DO L003553

Plaintiffs National Urban League and National Fair Housing Alliance, on behalf of
themselves and all others similarly situated (collectively, "Plaintiffs"), bring this civil rights class
action for injunctive and declaratory relief against Defendants President Donald J. Trump; Eugene
Scalia, United States Secretary of Labor; and the United States Department of Labor (collectively,
"Defendants") for violations of the First and Fifth Amendments to the United States Constitution.
PRELIMINARY STATEMENT
1.

Every nation's history includes unsettling truths that many would prefer to forget

or deny. But true patriotism demands confronting the truths of our history
embarrassing or dishonorable

no matter how

and undertaking the difficult work of learning from the lessons of

our past in order to move forward. For the United States, that work requires reckoning with our
shameful legacy of racial subjugation of Black people in this country
to mass incarceration and police violence

from slavery and Jim Crow

as well as our long history of express discrimination

against other people of color, women, and LGBTQ persons.
2.

Without uninhibited discussion and examination of that legacy, we are ill-equipped

as a nation to address its ongoing manifestations in present-day forms of discrimination and bias.
The First Amendment protection of free speech in the United States Constitution ensures that all
Americans are empowered to engage freely in an exchange of ideas, truth-telling, and difficult
conversations about this history. This protection extends equally to those who engage with the
federal government, where the policies that affect the lives of all Americans are developed,
enacted, and funded.
3.

On September 22, 2020, President Trump issued Executive Order 13950, entitled

"Executive Order on Combating Race and Sex Stereotyping" ("EO 13950" or "the Order").
Contrary to its title, the Order is an extraordinary and unprecedented act by the Trump
Administration to undermine efforts to foster diversity and inclusion in the workplace. The Order
1
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strikes at the heart of those critical efforts by government and nongovernment actors
trainings and other forms of private speech in the workplace

including

to eradicate race and sex

stereotyping and other continuing manifestations of entrenched discrimination and bias against
people of color, women, and LGBTQ individuals.
4.

EO 13950 prohibits the National Urban League, the National Fair Housing

Alliance, and Class members (including current and prospective federal contractors and grant
recipients) from discussing and promoting concepts like, among other things, systemic race and
sex discrimination and implicit race and sex biases. In so doing, EO 13950 prevents Plaintiffs
from effectively addressing the persistent harms, privileges, and disadvantages associated with
systemic discrimination and implicit biases. This broad-based prohibition of private speech on
matters of immense public concern and public welfare violates the guarantees of Free Speech,
Equal Protection, and Due Process, which are fundamental to the rights secured in the United
States Constitution. The depth and scope of EO 13950's constitutional flaws are alarming and, if
left unremedied, will erode the core principles of our democracy and the foundations of our
pluralistic society.
5.

The right to Free Speech, secured in the First Amendment, is foundational to a free

and democratic republic. As stated by the United States Supreme Court, "[i]f there is any fixed
star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall
be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to
confess by word or act their faith therein." Texas v. Johnson, 491 U.S. 397, 415 (1989) (quoting
W. Va. Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943)).
6.

Yet, in an exercise of authoritarian thought- and speech-control, EO 13950 imposes

expansive restrictions on the National Urban League, the National Fair Housing Alliance, and the

2
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Class based on President Trump's inaccurate and discriminatory viewpoints, including his
opinions that our Nation's founders

many of whom enslaved Africans in bondage

founded the

United States on principles of racial and gender equality; that discussions of the lingering and
damaging effects of race and sex discrimination constitute "divisive concepts," "race or sex
stereotyping," or "race or sex scapegoating"; and that discussing, acknowledging, or remedying
the harms, privileges, and disadvantages attendant to systemic race and sex discrimination would
negatively impact the "economy and efficiency in Federal contracting" and the "unity in the
Federal workforce."
7.

EO 13950 presents a false rendering of our Nation's history by misrepresenting the

Founders as inspired by the "belief in the inherent equality of every individual" and "reject[ing]
racialized views of America" that "our government `was made on the white basis' by white men,
for the benefit of white men.'" It is beyond dispute that, at the time of our Nation's founding, the
Founders embraced a narrative of white supremacy, benefitted economically from the free labor
of enslaved Africans, considered enslaved Africans to be three-fifths of a person in the United
States Constitution, denied women and people of color the right to vote and other political rights,
and passed laws that uniformly and expressly discriminated on the basis of race and sex.
8.

Almost seven decades after the ratification of the United States Constitution, the

United States Supreme Court in Dred Scott v. Sanford, 60 U.S. 393 (1857), concluded that Black
people could not be "citizens" entitled to "the rights and privileges" under the United States
Constitution because they "had for more than a century before" the Constitution's adoption "been
regarded as beings of an inferior order, and altogether unfit to associate with the white race, either
in social or political relations; and so far inferior, that they had no rights which the white man was
bound to respect." Id. at 404-07.

3
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9.

United States Supreme Court opinions, both before and after Dred Scott, have

likewise acknowledged and sometimes endorsed racist views and opinions about other people of
color. See, e.g., Johnson & Graham's Lessee v. M'Intosh, 21 U.S. 543, 590 (1823) (referring to
Native Americans as "fierce savages, whose occupation was war and whose subsistence was drawn
chiefly from the forest"); Plessy v. Ferguson, 163 U.S. 537, 561 (1896) (Harlan, J., dissenting)
(disagreeing with de jtire segregation, but noting that Chinese people are "a race so different from
our own that we do not permit those belonging to it to become citizens of the United States");
Hernandez v. Texas, 347 U.S. 475, 479-80 (1954) (in first case recognizing Equal Protection rights
for people of Mexican descent, noting that Mexican-American children had attended segregated
schools, that a restaurant "prominently displayed a sign announcing `No Mexicans Served,'" and
that "[o]n the courthouse grounds . . . , there were two men's toilets, one unmarked, and the other
marked `Colored Men' and `Hombres Aqui' (`Men Here')"). Id. at 479-80.
10.

Sexism also has deep roots in our political and social history. For example, a

concurring opinion in Bradwell v. Illinois, 83 U.S. 130 (1872), in which the United States Supreme
Court refused to recognize a woman's right to be admitted as a practicing attorney, considered it
"a maxim of that system of jurisprudence that a woman had no legal existence separate from her
husband, who was regarded as her head and representative in the social state . . . . The paramount
destiny and mission of women are to fulfill the noble and benign offices of wife and mother." Id.
at 141.
11.

Discrimination against LGBTQ individuals has also featured prominently in our

country's laws. A concurring opinion in Bowers v. Hardwick, 478 U.S. 186 (1986), in which the
United States Supreme Court refused to invalidate criminal sodomy laws in Georgia, noted that
"the proscriptions against sodomy have very `ancient roots.' Decisions of individuals relating to

4
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homosexual conduct have been subject to state intervention throughout the history of Western
civilization. Condemnation of those practices is firmly rooted in Judeo-Christian moral and ethical
standards. . . . The common law of England, including its prohibition of sodomy, became the
received law of Georgia and the other Colonies. In 1816, the Georgia Legislature passed the statute
at issue here, and that statute has been continuously in force in one form or another since that
time." Id. at 196-97.
12.

The Supreme Court has since discredited these racist, sexist, and homophobic

views, and our Nation has made significant progress in recognizing and enforcing the equal rights
of people of color, women, and LGBTQ individuals. But members of these protected groups
continue to face substantial societal discrimination, including barriers to equal employment
opportunities, and are still, to the present day, too often subject to hostile work environments.
13.

By denying the longstanding discrimination against people of color, women, and

LGBTQ individuals, EO 13950 is an invitation for revisionism and retrogression on matters of
truth and equality. To the detriment of employees of color, women, and LGBTQ individuals,
EO 13950 prohibits laudable and necessary efforts by Plaintiffs who want to counteract the effects
of systemic discrimination and biases in the workplace. This, in turn, prevents Plaintiffs from
creating and maximizing economic efficiencies by ensuring the satisfaction and inclusivity of all
their employees, and reaping the full benefits of a diverse and productive workforce.
14.

Despite the urgent need to address and remedy systemic discrimination and counter

the harms stemming from implicit biases, EO 13950 unconstitutionally forces Plaintiffs to choose
between censoring speech on these important issues or forfeiting any opportunity to enter into a
federal contract for the provision of goods or services or to receive federal funds as a grant
recipient. The infringement of Plaintiffs' private speech on these matters of public concern and

5
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public welfare is deeply troubling. But Defendants' actions are even more menacing given that
issues of systemic race and sex discrimination have been at the forefront of public discourse
throughout the Trump Administration. This censorship of Plaintiffs' speech by the federal
government is anathema to a free democracy.
15.

Furthermore, EO 13950 utilizes imprecise and ill-defined terms that reflect the

factually inaccurate viewpoints and opinions of President Trump and are dependent on the
speculative and subjective reactions of individuals to the protected speech. The difficulty
impossibility

if not

of knowing precisely what is included in the wide swath of speech censored by EO

13950 has already had, and will continue to have, a broad chilling effect. To protect their status
as federal contractors or grant recipients, Plaintiffs and the Class would have to err on the side of
caution and interpret the EO 13950 broadly to ensure compliance with its vague and seemingly
expansive mandates. When combined with the EO's encouragement that individuals report
perceived violations of the Order's terms by calling a "hotline" telephone number at the
Department of Labor, the uncertain boundaries of the speech purportedly prohibited by the Order
creates a system of suppression as hostile to the First Amendment's core protections as can be
imagined.
16.

EO 13950 is, therefore, in clear violation of the First and Fifth Amendments to the

United States Constitution, resulting in serious and irreparable injury to Plaintiffs National Urban
League and National Fair Housing Alliance, as well as the Class.
PARTIES
17.

The National Urban League (or "NUL") is a 501(c)(3) non-profit corporation

headquartered in New York, New York. As a historic civil rights organization founded in 1910,
NUL's mission is to collaborate with community leaders, policymakers and other partners to
improve the standards of living for the Black community and other underserved groups across
6
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America. The NUL has 90 affiliates serving 300 communities across 36 states and the District of
Columbia. NUL works to spearhead and advocate for public policies that can close the equality
gap, and NUL's local affiliates provide direct services that improve the lives of Americans in their
communities. NUL has been, is and seeks to be in the future a federal contractor and federal grant
recipient.
18.

The National Fair Housing Alliance (or "NFHA") is a 501(c)(3) non-profit

corporation headquartered in Washington, D.C.

NFHA and its operating members aim to

eliminate housing discrimination and ensure equal housing opportunities to all people through
education, outreach, membership service, policy initiatives, consulting services, community
development, advocacy and enforcement. The NFHA's members include over 200 private, nonprofit fair housing organizations, state and local civil rights agencies and individuals across the
United States. NFHA has over 70 operating member organizations nationwide that support fair
housing work in their regions in 29 states and the District of Columbia. NFHA focuses on a variety
of matters, including policy initiatives, research, education and outreach, and the operating
members of the NFHA provide direct services to victims of housing discrimination. NFHA has
been, is and seeks to be in the future a federal contractor and federal grant recipient.
19.

Defendant Donald J. Trump is the President of the United States. He is sued in his

official capacity. In that capacity, he issued the EO 13950 challenged in this lawsuit.
20.

Eugene Scalia is the United States Secretary of Labor. He is sued in his official

capacity.
21.

EO 13950 directs The United States Department of Labor, through the Office of

Federal Contract Compliance Programs (or "OFCCP"), to establish a hotline and investigate
complaints received under the order alleging that a Federal contractor or grantee is utilizing

7
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training programs in violation the Order. EO 13950 Sec. 4(b). The Department of Labor is
instructed to "take appropriate enforcement action and provide remedial relief, as appropriate."
Id.
JURISDICTION AND VENUE
22.

The Court has subject matter jurisdiction under 28 U.S.C. § 1331 (federal question)

because this action arises under the Constitution and the laws of the United States.
23.

Venue is proper in this District under 28 U.S.C. § 1391(e) because plaintiff National

Fair Housing Alliance resides within this District and/or because each Defendant is an agency of
the United States or an officer or employee of the United States or any agency thereof acting and
sued in their official capacities, at least one Defendant resides in this District, and a substantial
part of the events or omissions giving rise to the claim occurred in this District.
24.

The Court is authorized to award the requested declaratory and injunctive relief

under 28 U.S.C. §§ 2201-2202 (Declaratory Judgment Act).
FACTUAL ALLEGATIONS
I.

EO 139.50 PROHIBITS AND CENSORS PROTECTED SPEECH.
A.

The Text of EO 139.50 Demonstrates Its Purpose to Prohibit, Censor, and
Chill Speech and Viewpoints with Which the Trump Administration
Disagrees.

25.

On September 22, 2020, President Trump issued EO 13950, which prohibits the

use of, or instruction on, certain defined "divisive concepts" by, inter alia, federal contractors and
their subcontractors and vendors and federal grant recipients, including diversity or inclusion
training programs in their workplaces ("Protected Speech").
26.

The very text of the Order confirms that its purpose is not to combat unlawful

stereotyping, but to prohibit private entities' expression of views on race, sex, and gender that take

8
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into account the history and persistent discrimination of people of color, women, and the LGBTQ
community in order to foster a diverse and inclusive workplace that values all employees.
27.

EO 13950 imposes the inaccurate and ahistorical viewpoints of the Trump

Administration on federal contractors and grantees simply because President Trump disagrees with
the Protected Speech.
28.

Among other things, EO 13950 takes exception to "people" advancing a "vision of

America" that takes into account "collective social and political identities." EO 13950 Sec. 1. The
Order objects to an "ideology" that is grounded in particular portrayals of "our country's history
and its role in the world." Id.
29.

EO 13950 bans discussions of inequality grounded in the context of our Nation's

history and the lived experiences of those who have been most marginalized and discriminated
against. The Order presents an ahistorical and counterfactual narrative that prohibits consideration
of the structural barriers rooted in race and gender discrimination, thereby reinforcing and
cementing existing inequalities into a permanent status quo.
30.

EO 13950 restricts Protected Speech by proscribing the teaching of "divisive

concepts" defined to include vague and subjective categories of speech that might cause an
individual to feel "discomfort, guilt, anguish, or any other form of psychological distress on
account of his or her race or sex" based on fact-based discussions about structural inequalities. Id.
at Sec. 2(a).
31.

To effectuate its categorical ban on the Protected Speech, EO 13950 requires

government contracting agencies to place the following restrictions on any contractors they
employ:
The contractor shall not use any workplace training that inculcates
in its employees any form of race or sex stereotyping or any form of

9
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race or sex scapegoating, including the concepts that (a) one race or
sex is inherently superior to another race or sex; (b) an individual,
by virtue of his or her race or sex, is inherently racist, sexist, or
oppressive, whether consciously or unconsciously; (c) an individual
should be discriminated against or receive adverse treatment solely
or partly because of his or her race or sex; (d) members of one race
or sex cannot and should not attempt to treat others without respect
to race or sex; (e) an individual's moral character is necessarily
determined by his or her race or sex; (0 an individual, by virtue of
his or her race or sex, bears responsibility for actions committed in
the past by other members of the same race or sex; (g) any individual
should feel discomfort, guilt, anguish, or any other form of
psychological distress on account of his or her race or sex; or (h)
meritocracy or traits such as a hard work ethic are racist or sexist, or
were created by a particular race to oppress another race.
Id. at Sec. 4.
32.

Thus, for example, EO 13950 prohibits workplace training that discusses implicit

biases and the collective responsibility of people of all races and sexes to counteract implicit biases,
eradicate systemic discrimination, and ensure a hostility-free work environment.
33.

In short, EO 13950 prohibits any federal contractor from engaging in speech,

including the provision of certain training to its employees, that may foster belief in certain
concepts that President Trump has deemed divisive, but which are widely-accepted, historicallybased concepts that have been used for years in trainings and programs across the country in
corporate, public sector, and educational settings.
34.

If a contractor fails to comply with the Order, their contract "may be canceled,

terminated, or suspended in whole or in part and the contractor may be declared ineligible for
further Government contracts." EO 13950 Sec. 4(a)(3). The contractor may also be subjected to
sanctions as authorized in Executive Order 11246, such as publication of the contractors' names
or recommendation that EEOC institute proceedings against the contractor under Title VII of the
Civil Rights Act of 1964. Id. (citing Exec. Order No. 11,246 (Sept. 24, 1965), as amended by
Exec. Order 12,086, 43 Fed. Reg. 46501 (Oct. 5, 1978).

10
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35.

EO 13950 sets forth similar restrictions for federal grant recipients. Under the

Order, the heads of all government agencies must "identify programs for which the agency may,
as a condition of receiving such a grant, require the recipient to certify that it will not use Federal
funds to promote the concepts [(a) through (h) described above]," and they must submit this list to
the Director of the Office of Management and Budget (or "OMB") within sixty days. EO 13950
Sec. 5.
36.

EO 13950 also threatens the prospect of enforcement against those who express

viewpoints that the Trump Administration disfavors. Specifically, the Order directs the Attorney
General to assess the extent to which "workplace training that teaches the divisive concepts" may
contribute to a hostile work environment and give rise to liability under Title VII of the Civil
Rights Act of 1964.
37.

EO 13950 further permits contractors who become involved in, or are threatened

with, litigation with a subcontractor or vendor as a result of compliance with EO 13950 to request
that the United States enter the litigation to protect the interest of the United States. EO 13950
Sec. 4(a)(4).
B.

Events Before and After President Trump Issued EO 13950 Illuminate the
Administration's Intent to Silence Viewpoints on Race and Gender with
Which the Trump Administration Disagrees.

38.

The sequence of events leading up to the issuance of EO 13950 indicates that the

Order was part of a reactionary effort by the Trump Administration to use the power of the federal
government to force private entities to adopt its own narrative that denies or maligns any
acknowledgement of the enduring consequences of slavery and the subsequent subjugation of
Black people and other people of color in the United States.

11
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39.

On June 26, 2020, during the aftermath of George Floyd's killing and in response

to protests against monuments of men who enslaved Black people,' President Trump issued an
Executive Order ensuring that any person or group that destroyed or vandalized a monument,
memorial, or statue, would be prosecuted to the fullest extent, authorizing a penalty of up to ten
years imprisonment for willful injury of Federal property.

Exec. Order No. 13933, 85

C.F.R. 40081 (2020).
40.

On July 3, 2020, in further response to protests against monuments of men who

enslaved Black people, President Trump signed an Executive Order to re-erect monuments of these
men in a National Garden of American Heroes. Exec. Order No. 13934, 85 C.F.R. 41165 (2020).
41.

On August 12, 2020, Christopher F. Rufo, a director at the conservative think tank

Discovery Institute, tweeted that Sandia National Laboratories hosted a mandatory training called
"White Men's Caucus on Eliminating Racism, Sexism, and Homophobia in Organizations."2
Mr. Rufo described this training as "a 3-day reeducation camp for `white-males,' with the goal of
exposing their `white privilege' and deconstructing `white male culture.'" He then proceeded to
post documents from what he described as "the race-segregated, taxpayer-funded session."3 The
next day, Mr. Rufo tweeted an update that "multiple congressional and White House officials ha[d]
reached out to [him] about Sandia Lab's white male reeducation camp.'"4 That same day, Mr.
Rufo appeared on Tucker Carlson Tonight, a program on the Fox News Network, and described

Alan Taylor, The Statues Brought Down Since the George Floyd Protests Began, THE
ATLANTIC (Jul. 2, 2020), https://www.theatlantic.com/photo/2020/07/photos-statues-removedgeorge-floyd-protests-began/613774/.
2 Christopher F. Rufo (@realchrisrufo), TWITTER (Aug. 12, 2020, 1:40 PM),
https://twitter.com/realchrisrufo/status/1293603172842221570.
3

Id.

Christopher F. Rufo (@realchrisrufo), TWITTER (Aug. 13, 2020, 8:50AM),
https://twitter.com/realchrisrufo/status/1293892725683568641.
4
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the Sandia Labs trainings as "a mandatory program for white male executives where they were
supposed to essentially break down their white male identity and confess their sins to diversity
trainers."5
42.

On September 1, 2020, Mr. Rufo returned to Tucker• Carlson Tonight and described

his new investigation into a Treasury Department diversity training, which "told Treasury
employees that America is a fundamentally white supremacist country . . . [a]sking them to accept
all of the baggage that comes with this reducible essence of whiteness."6 Mr. Rufo further revealed
"[t]he FBI is now holding weekly sessions on intersectionality, which is a hard-Left academic
theory . . . with the white, straight male being at the very top of this pyramid of evil."7 On Twitter,
Mr. Rufo called on President Trump to "immediately issue an executive order abolishing critical
race theory from the federal government."8
43.

Just three days later, on September 4, 2020, OMB Director Russell Vought released

a memorandum that ended "agency spending related to any training on `critical race theory' white
privilege, `or any other training or propaganda effort that teaches or suggests either (1) that the
United States is an inherently racist or evil country or (2) that any race or ethnicity is inherently
racist or evil." Off. of Mgmt. & Budget, Exec. Off. of the President, Memorandum for the Heads
of Executive Departments and Agencies No. M-20-34, Training in the Federal Government
(Sept. 4, 2020). Director Vought announced the Administration's measures "to halt critical race

5 Christopher Rufo, TUCKER CARLSON TONIGHT, FOX NEWS (Aug. 13, 2020),
https://www.foxnews.com/us/chris-rufo-one-man-war-race-theory.
6 Christopher Rufo, TUCKER CARLSON TONIGHT, FOX NEWS (Sept. 1, 2020),
https://www.youtube.com/watch?v=rBXRd'W'flV 7M .
7

Id.

Christopher F. Rufo (@realchrisrufo), TWITTER (Sept. 1, 2020, 10:31 PM),
https://twitter.com/realchrisrufo/status/1300984639 08968449?s-20.
8

13

DO L003566

theory trainings immediately" on Twitter y Director Vought described Critical Race Theory
trainings as "indoctrination trainings that sow division and racism[.]"1°
44.

On September 5, 2020, a day after OMB's Memorandum issued, President Trump

tweeted that "Critical Race Theory" was a "sickness that cannot be allowed to continue" and
directed people to "report any sightings so we can quickly extinguish!"11 The President's tweet
linked to a Breitbart article entitled "Trump Orders Purge of `Critical Race Theory' from Federal
Agencies," which described Critical Race Theory as a "leftist, racist doctrine that forms the
intellectual underpinnings of Black Lives Matter, Antifa, and other radical organizations currently
engaged in unrest on America's streets."12
45.

On September 15, 2020, Director Vought responded to Mr. Rufo's tweet about a

scheduled CDC implicit bias training.

Director Vought tweeted that the training had been

"cancelled immediately," "per @POTUS's directive."

The training reportedly planned to

"'examine the mechanisms of systemic racism' and address `[w]hite supremacist ideology.'"13

9 Russel Vought (@RussVought45), TWITTER (Sept. 4, 2020, 7:57 PM),
https://twitter.com/RussVought45/status/13 02033078848753665.

1° Russ Vought (@RussVought45), TWITTER (Sept. 4, 2020, 7:57 PM),
https://twitter.cotn/RussVought45/status/1302033078848753665.
" Donald J. Trump (@realDonaldTrump), TWITTER (Sept. 5, 2020, 7:52 AM),
https://twitter.comlrealDonaldTrumplstants/1302212909808971776.
Id.; Allum Bokhari, Party's Over: Trump Orders Purge `Critical Race Theory' From
Federal Agencies, Breitbart, (September 4, 2020),
https://www.breitbart.com/tech/2020/09/04/partys-over-trump-orders-purge-of-critical-racetheory-from-federal-agencies/.
12

Russell Vought (@RussVought45), TWITTER (Sept. 15, 2020, 11:08 AM),
https://twitter.com/RussVought45/status/1305886092361715713 .
13
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That same day, Director Vought was reported as describing diversity trainings that include Critical
Race Theory as "problematic and un-American."14
46.

On September 17, 2020, President Trump hosted the inaugural White House

Conference on American History, where he maligned Critical Race Theory and The 1619
Project

an historical account of slavery in America by leading journalists published in the New

York Times in 2019-as "crusade[s] against American history," "toxic propaganda," and
"ideological poison, that, if not removed [would] . . . destroy our country."

15

The President

explained that this was why he "banned trainings in this prejudiced ideology from the federal
government and banned it in the strongest manner possible." President Trump also announced
that he would soon establish the 1776 Commission by Executive Order to "promote patriotic
education."16
47.

Three days later, on September 22, 2020, President Trump issued EO 13950.

President Trump explained in a tweet: "A few weeks ago, I BANNED efforts to indoctrinate
government employees with divisive and harmful sex and race-based ideologies. Today, I've
expanded that ban to people and companies that do business . .

17 . . .

with our Country, the United

States Military, Government Contractors, and Grantees. Americans should be taught to take

14 OMB Director Russell Vought on Defunding Critical Race Theory in Federal
Agencies, The Federalist (Sept. 15, 2020), https://thefederalist.com/2020/09/15/omb-directorrussell-vought-on-defunding-critical-race-theory-in-federal-agencies/.
15 Remarks by President Trump at the White House Conference on American History,
National Archives Museum (Sept. 17, 2020), https://www.whitehouse.gov/briefingsstatements/remarks-president-trump-white-house-conference-american-history/.
16

Id.

Donald J. Trump (@realDonaldTrump), TWITTER (Sept. 22, 2020, 6:53 PM),
https://twitter.com/realDonaldTrump/status/ 1308539918075883523.
17
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PRIDE in our Great Country, and if you don't, there's nothing in it for you!"18 The White House
announced the EO as one part of several previous executive actions intended to "Defend[] Our
History."19 And Director Vought described it as "another important step that builds off [President
Trump's] directive to agencies to stop trainings that push a radical anti-American agenda."2°
48.

On September 23, 2020, Director Vought appeared on Fox News and further

explained:
"[Critical Race Theory] is a theory that emanates from left-wing
universities across the country that suggests that our institutions are
fundamentally racist and need to be brought down. And it reflects
itself in two primary thoughts. One is that the country itself, the
founding, was flawed and that this country is racist to its core. And
number two that all white people are fundamentally racist and that
is just itself discrimination on the basis of race. . . . And obviously
we believe something different than that.. . . This is a specific
effort to go after a specific leftist theory that we think is
un-American.21
49.

After the issuance of the EO and the preceding OMB Memorandum, the sequence

of trainings cancelled by the Administration revealed a pattern of targeting trainings that
discussed Critical Race Theory and related concepts intended to benefit people of color.
50.

The same day EO 13950 was issued, Director Vought replied to a tweet by

Mr. Rufo accusing the State Department, Environmental Protection Agency, and the Department

Donald J. Trump (@realDonaldTrump), TWITTER (Sept. 22, 2020, 6:53 PM),
https://twitter.cotthealDonaldTrump/status/1308539921829781504.
18

19 The White House, Law & Justice Briefing Statement, President Trump is Fighting
Harmful Ideologies that Cause Division in Our Federal Workplaces (Sept. 22, 2020),
https://www.whitehouse.govfbriefings-statements/president-trump-fighting-harmful-ideologiescause-division-federal-workplaces/.

20 Russ Vought (@RussVought45), TWITTER (Sept. 22, 2020, 7:10 PM),
httpsiftwitter.com/RussVought45Istatus/1308544280701612034.
Russ Vought (@RussVought45), TWITTER (Sept. 23, 2020, 5:22 PM),
https://twitter.comaussVought45/status/1308879418891345920.
21
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of Veterans Affairs of hosting trainings about "critical race theory," that allegedly violated the
Order by "pressuring staff to denounce their `white privilege,' become `co-resistors' against
`systemic racism' and sign `equality pledges.'" Director Vought responded that all three trainings
were cancelled, despite there being no indication in the tweet that these trainings violated the text
of EO 13950.22
51.

On October 8, 2020, in a sweeping action expanding the reach of EO 13950's

repression, Assistant Attorney General Lee Lofthus ordered the Department of Justice leaders to
suspend not only diversity and inclusion trainings, but also any related "programs, activities, and
events."23
52.

A week later, during the first presidential debate, when asked why he ended "racial

sensitivity training that addresses white privilege or Critical Race Theory," President Trump
responded, "I ended it because it's racist ... [t]hey were teaching people to hate our country, and
I'm not going to allow that to happen."24
53.

The sequence of events leading to President Trumps issuance of EO 13950, as well

as his own statements, reveal the order's clear purpose to restrict, if not, prohibit the expression of
viewpoints with which he disagrees or, otherwise, deems "un-American."

22 Russ Vought (@RussVought45), TWITTER (Sept. 22, 2020, 6:34 PM),
https://twitter.com/RussVought45/status/1308535115006570498.

Katie Benner, Justice Dept. Suspends All Diversity and Inclusion Training for Staff,
N.Y. TIMES (Oct. 9, 2020), https://www.nytimes.com/2020/10/09/us/politics/justice-departmentdiversity-training.html.
23

24 Donald J. Trump, WATCH: Biden urges unity to 'defeat racism'; Trump decries racial
sensitivity training, First Presidential Debate, YoUTUBE (Sept. 29, 2020),
https://www.youtube.com/watch?v=pqGyzLjXfjo (footage from the First Presidential Debate).
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C.

EO 13950 Fails to Provide Fair Notice of What Conduct and Content Is
Actually Prohibited.

54.

Under the terms of EO 13950, there is no objective way to determine which

activities are permitted and which are prohibited, creating a broad chilling effect and inviting
unpredictable, uneven, and potentially selective enforcement.
55.

For example, EO 13950 prohibits employers from holding "workplace training"

that "inculcates" certain "divisive concepts" in employees. EO 13950 Sec. 4(a)(1). However, the
Order never defines "workplace training," which can occur in many contexts and for many
reasons

such as an employee's onboarding, part of the promotion process, ongoing professional

education, or an effort to address workplace conduct issues.
56.

In addition, the Order does not explain, or otherwise define, the prohibited act of

"inculcat[ing]." There are no criteria in the Order for a federal contractor to understand whether
training needs to reach a certain level of repetition, admonition, and insistence to be deemed to
"inculcate[e]" employees or whether, for example, a single training that references a so-called
"divisive concept" is enough to trigger the Order. 25
57.

Nor are the prohibited "divisive concepts" sufficiently defined. For example, the

Order prohibits training that "inculcates" the concept that "the United States is fundamentally
racist or sexist." But there is no description of what "fundamentally" racist or sexist means. Under
the Order's prohibitions, it is unclear if explaining this historical context (e.g., discussing the
Nation's history of slavery, the Jim Crow laws, the Civil Rights Movement, the Women's
Liberation Movement, the Stonewall uprising, mass incarceration, pay equity or other topics

Inculcate, v., OXFORD ENGLISH DICTIONARY ONLINE (last visited October 28, 2020),
www.oed.com/view/Ently/94107 (defining "inculcate" as "[t]o endeavor to force (a thing) into
or impress (it) on the mind of another by emphatic admonition, or by persistent repetition . . . to
teach forcibly").
25

18

DOL003571

related to racial injustice, gender discrimination or inequity) and the foundational ways this history
shapes present-day manifestations of discrimination and biases, would be considered an assertion
that the United States is "fundamentally" racist or sexist.
58.

The Order also prohibits training that "inculcates" the view that "members of one

race or sex cannot and should not attempt to treat others without respect to race or sex."
EO 13950 Sec. 4(a)(1). But the Order provides no explanation for what it means "to treat others
without respect to race or sex," and the prohibition inexplicably flips basic anti-discrimination
principles on their head. Indeed Title VII, the ADEA, and the Pregnancy Discrimination Act all
expressly prohibit workplace conduct and decisions that perpetuate gender and age stereotypes
under the guise of "protecting" or showing "respect" for the elderly, women, or pregnant people.
59.

Employees' words, gestures, jokes, or acts can be hostile and discriminatory when

viewed in light of the "totality of the circumstances," which may necessarily include "race or sex."
See, e.g., Harris v. Forklift Sys., 510 U.S. 17, 23 (1993). But contrary to well-established doctrine
under Title VII, the Order suggests that considerations of race and sex should not factor into an
employee's behavior—i.e., that employees cannot be trained in a manner that restricts them from
engaging in conduct "without respect to race or sex." Because of the Order's vague language, it
is unclear what anti-discrimination workplace training comports with the Order's restrictions.
60.

The Order's prohibition on inculcating "discomfort" and "guilt" is similarly

inscrutable. The Order apparently prohibits training that includes the view that "any individual
should feel discomfort, guilt, anguish, or any other form of psychological distress on account of
his or her race or sex." EO 13950 Sec. 4(a)(1). However, the Order leaves unclear whether any
training that leads to feelings of discomfort by virtue of the nature of the subject matter is
prohibited.
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61.

The Order also prohibits the concept that "meritocracy or traits such as a hard work

ethic are racist or sexist." EC 13950 Sec. 4(a)(1). Purported objective measures of merit, such as
tests and evaluations, have been used historically to exclude qualified members of protected groups
from employment opportunities. The Supreme Court has recognized that the disproportionate
impact of these tools of purported meritocracy can undermine equality and fairness in the
workplace and can, in fact, violate federal law. See Griggs v. Duke Power Co., 401 U.S. 424, 430
(1971) ("[P]ractices, procedures, or tests neutral on their face, and even neutral in terms of intent,
cannot be maintained if they operate to `freeze' the status quo of prior discriminatory employment
practices."). Under the Order, a reasonable employer has no way of knowing whether a seemingly
appropriate discussion about the interplay between purportedly "meritocratic" standards and
discriminatory impact

even a faithful explanation of the law

may be prohibited "inculcation"

of the view of "meritocracy" as "racist."
62.

Nor does the Order provide objective standards for enforcement. There is no basis

to determine whether any particular training program that discusses race relations, implicit bias,
the historical foundations and context of discrimination, and racial sensitivity, would comply or
violate the Order. The Order gives the Department of Labor (or "DOL") unfettered discretion in
enforcing the Order's workplace training prohibitions.
63.

The Order further states that grant recipients may need to certify that they will not

use federal funds to "promote" the same vague and ill-defined concepts that are banned for federal
contractors. EO 13950 Sec. 5. As with federal contractors, federal grant recipients are unable to
discern what precisely would be a prohibited use of federal funds under EO 13950, thus risking
their eligibility for federal grants.
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64.

In a letter to President Trump, dated October 8, 2020, the American Council on

Education wrote that the Order "is creating concern, confusion, and uncertainty for federal
contractors and grant recipients across the country." 26 Among other issues, the Council noted that
the Order "contains many ambiguities and gray areas"

including the definition of "divisive

concepts" "which means potentially substantial penalties for federal contractors and grantees
will be based upon the subjective determinations of federal officials."27
65.

On October 15, 2020 more than 150 businesses and nonprofit groups, including the

U.S. Chamber of Commerce, wrote a letter to President Trump, stating that "[a]s currently
written[,] . . . the E.O. will create confusion and uncertainty, lead to non-meritorious investigations,
and hinder the ability of employers to implement critical programs to promote diversity and
combat discrimination in the workplace."28 The groups noted that the definition of "divisive
concepts" leaves "considerable ambiguity as to what content would not be permitted in diversity
and inclusiveness . . . training" and "creates many gray areas and will likely result in multiple
interpretations."29
66.

In addition, Paulette Granberry Russell, the President of the National Association

of Diversity Officers in Higher Education, has said that the Order relies on "vague" terms,

26 Letter from Ted Mitchell, President, Am. Council on Educ., to President Donald J.
Trump (Oct. 8, 2020), https://www.acenet.edu/Documents/Letter-White-House-Race-and-SexStereotyping-Executive-Order-100820.pdf.
27

See id.

Coalition Letter on Executive Order 13950, U.S. Chamber of Corn. (Oct. 15, 2020),
https://www.uschamber.com/letters-congresslcoalition-1etter-executive-order-13950.
28

29

See id.
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including "race or sex stereotyping," which the Order does not "concret[e]ly define."30 Likewise,
the National Council of Nonprofits has noted that terms like "inculcates" and "workplace training"
are vague and ambiguous, and the divisive concepts themselves are unclear.31
D.

Other Executive Branch Guidance and Statements Have Only Added to the
Lack of Clarity

67.

On September 28, 2020, OMB published a Memorandum entitled "Ending

Employee Trainings that Use Divisive Propaganda to Undermine the Principle of Fair and Equal
Treatment for All" (Memorandum), which gave additional content to EO 13950's directives. Off.
of Mgmt. & Budget, Exec. Off. of the President, OMB M-20-37 (Sept. 28, 2020).

The

Memorandum expanded on the Order by highlighting terms, such as "critical race theory," "white
privilege," "intersectionality," "systemic racism," "positionality," "racial humility," and
"unconscious bias," as key to identifying the targeted "divisive" diversity training programs. Id.
at 2.
68.

This Memorandum singled out specific terms and subject matter, such as critical

race theory or white privilege, as targets of the Order even though they were not explicitly included
in the definition of "divisive concepts" proscribed by the text of the Order.

3° See Jeremy Bauer-Wolf, 3 colleges pause diversity efforts over• Trump executive order•,
EDUCATION DIVE (Oct. 9, 2020, 2:35 PM), https://www.educationdive.com/news/3-collegespause-diversity-efforts-over-trump-executive-order/586593/.
31

See Tim Delaney and David L. Thompson, How Nonprofits Can Stop Trump's Effort to
Roll Back Diversity Training, NONPROFIT QUARTERLY (Oct. 5, 2020),
https://nonprofitq uarterly.org/how-nonprofits-can-stop-trumps-effort-to-roll-back-diversitytraining/.
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69.

On October 7, 2020, OFCCP released nine frequently asked questions addressing

the EO.32 However, this guidance further contributed to the uncertainty surrounding the EO's
enforcement.

Regarding the EO's date of effectiveness, the OFCCP claimed that it could

"investigate claims of sex and race stereotyping" now "pursuant to its existing authority under
Executive Order 11246." However, OFCCP also instructed that EO 13950 applies to contracts
entered into or modified after November 21, 2020.
70.

On October 22, 2020, OFCCP published, in the Federal Register, a request for

information ("RFI") pursuant to EO 13950, seeking "comments, infoiniation, and materials from
Federal contractors, Federal subcontractors, and employees of Federal contractors and
subcontractors concerning workplace trainings involving prohibited race or sex stereotyping or
scapegoating."33 According to the RFI, the president "directed that the request for information
should request copies of any training, workshop, or similar programming having to do with
diversity and inclusion as well as information about the duration, frequency, and expense of such
activities."34
71.

These interpretive documents from the federal government only reinforce how

vague the terms of EO 13950 are and how expansively they can be interpreted for purposes of
enforcement.

32 Executive Order 13950 — Combatting Race and Sex Stereotyping, Office of Federal
Compliance Programs (Oct. 7, 2020), https://www.dol.goviagencies/ofccp/faqs/executive-order13950.

Request for Information; Race and Sex Stereotyping and Scapegoating, 85 Fed. Reg.
67,375-67,378 (Oct. 22, 2020).
33

34

Id.
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E.

EO 13950 Departs from Normal Procedures.

72.

Presidents historically follow specific procedural steps for enacting executive

orders, which ensure that they are properly reviewed, vetted, and implemented. One example of
this procedure can be found in the provisions of 1 CFR § 19.2—"Routing and approval of
drafts"

which lay out the procedure for review by the Office of Management and Budget,

Attorney General, and Office of the Federal Register, in order to ensure legality and language,
prior to submission to the President for signature. Other procedures ensure that the executive
order is properly implemented.
73.

These procedures have historically been found within the executive order itself

with provisions for amendment to reconcile the executive order with past orders, as well as
instructions to the relevant cabinet Secretary to draft rules and regulations for implementation.
Finally, executive orders are, historically, submitted to the Federal Acquisition Regulatory
Council and Office of Federal Contract Compliance Programs for implementation onto the
Federal Register and insertion into federal government contracts.
74.

EO 13950 reflects a radical departure from other executive orders and from these

usual procedures. For example, unlike recent executive orders related to the federal workplace,
such as, President Obama's Executive Order 13672 (amending two prior executive orders to
extend prohibitions against discrimination to also prohibit discrimination targeting sexual
orientation or gender identity) and Executive Order 13665 (prohibiting retaliation for inquiring
about, discussing, or disclosing compensation information), EO 13950 lacks any provision that
purports to amend Executive Order 11246 (1965), which already addresses anti-discrimination
requirements for federal contractors. Instead, EO 13950 excludes all contracts exempted by
Executive Order 11246, section 204, and mandates that all federal government contracting
agencies shall include specified contract language set forth in the Order. EO 13950 Sec. 4(a).
24
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75.

In addition, unlike prior workplace discrimination-related executive orders, the

Order does not instruct the Secretary of Labor to prepare regulations to implement the
requirements of the Order. Instead, the Order merely instructs the Department of Labor to establish
a hotline and investigate complaints of purported violations of the Order. EO 13950 Sec. 4(b).
76.

In another departure from the ordinary procedural attributes of executive orders

concerning workplace discrimination, the Order lacks any mechanism for rulemaking by the
Federal Acquisition Regulatory Council that would permit implementation and insertion of
specific language into contracts by the OFCCP. Instead, the Order purports to require "the Director
of OFCCP [to] publish in the Federal Register a request for information seeking information from
Federal contractors, Federal subcontractors, and employees [thereof] regarding the training,
workshops, or similar programming provided to employees" and, as described, mandates that all
federal government contracting agencies include specified contract language set forth in the Order.
EO 13950 Sec. 4.
II.

THE PROTECTED SPEECH THAT EO 13950 CENSORS AND CHILLS IS OF
IMMENSE PUBLIC CONCERN AND A MATTER OF PUBLIC WELFARE.
A. Discussions to Support and Advance Workplace Diversity, Inclusion, and
Equality Are Important Speech Due to the Persistence of Employment
Discrimination.
77.

Of the many ways that racism has blighted our democracy, economic and

employment-based injustice and exclusion rank among the most pervasive. Slavery involved the
theft of Black labor. Even in the non-slave states, Black people in the antebellum era were
relegated to menial employment positions. After the Civil War, Black Codes, the Convict Lease
system, and a veritable reign of terror by white supremacist groups in the South was motivated, in
part, by a desire to ensure a racialized employment hierarchy that forced Black people into the
lowest status employment sectors.
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78.

For most of the twentieth century, state-sanctioned segregation in education and

employment ensured that most Black people were maintained in low-paying jobs of domestic or
agricultural work, and blue-collar factory and plant jobs in the South included strict racial
hierarchies in which Black workers were held to the lowest rungs. The federal government itself
practiced this racial hierarchy and, in the Woodrow Wilson administration, segregated or purged
the few Black employees in low-level positions from federal service.35 By the time that Title VII
of the Civil Rights Act of 1964 was passed into law, employers regularly and overtly discriminated
against Black employees in hiring, work assignments, and compensation.
79.

While Title VII achieved much progress in equalizing employment opportunities,

the historic subjugation of Black people and other people of color persists in implicit biases and
structural inequalities that have led to their continued underrepresentation at the highest levels of
corporate leadership.
80.

For example, although Black people represent 13.4 percent of the U.S. population,

within U.S. financial institutions, they account for only 2.4 percent of executive committee
members, only 1.4 percent of managing directors, and only 1.4 percent of senior portfolio
managers.36 Black people represent just 1.9 percent of technology executives and 5.3 percent of
technology professionals.37

Judson MacLaury, The Federal Government and Negro Workers Under President, U.S.
Dep't of Labor Woodrow Wilson, https://www.dol.gov/general/aboutdol/history/shfgpr00; Dick
Lehr, The Racist Legacy of Woodrow Wilson, The Atlantic (Nov. 27, 2015),
https://www.theatlantic.corn/politics/archive/2015/1 1 /wilson-legacy-racism/417549/.
35

Laura Morgan Roberts & Anthony J. Mayo, Toward A Racially Just Workplace, Harv.
Bus. Rev. (Nov. 2019), https://hbr.org/cover-story/2019/11/toward-a-racially-just-workplace.
36

37

Id.
26

DO L003579

81.

Moreover, Asian Americans make up five percent of the U.S. population, but

account for only 1.4% of Fortune 500 CEOs and 1.9% of corporate officers overa11.38 And more
than one-third of Latinx people report having experienced discrimination in terms of either their
job applications, compensation, or consideration for promotions for jobs they already have.39
82.

Studies indicate that the underrepresentation of people of color in the private and

public sector is not an issue of merit, but rather, opportunity. For example, a Harvard Business
School study found that people of color had to manage their careers more strategically than their
white peers and were required to prove greater competence than their white peers before securing
the same promotions.4° Research by the Deans of Cornell University's Dyson School and Emory
University's Goizueta Business School found that Black leaders in business are disproportionately
given assignments with a high risk of failure.41 Another study of Black leaders found that, because
of stereotyping, they were evaluated negatively regardless of their performance.42
83.

In addition to racial discrimination and harassment in the workplace, sexual

harassment, gender discrimination, and discrimination on the basis of sexual orientation and
gender identity are disconcertingly prevalent.

38 Liza Mundy, Cracking the Bamboo Ceiling, THE ATLANTIC (Nov. 2014),
https://www.theatlanti c.com/magazine/archive/2014/1 I /cracking-the-bamboo-ceiling/380800/.

Press Release, Harv. Sch. of Pub. Health, Poll finds one-third of Latinos say they have
experienced discrimination in their jobs and when seeking housing (Nov. 1, 2017),
https://www.hsph.harvard.edu/news/press-releases/poll-latinos-discrimination/.
39

Roberts & Mayo, Toward a Racially Just Workplace (citing David A. Thomas & John
J. Gabarro, Breaking Through: The Making of Minority Executives in Corporate America
(1999)).
41 Id.
4°

42 Andrew M. Carton & Ashleigh Shelby Rosette, Explaining Bias against Black Leaders:
Integrating Theory on Information Processing and Goal-Based Stereotyping, 54 ACAD. OF
MGMT. J., 1141, 1141 (2012).
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84.

In 2014, women who worked full time, year-round in the United States were paid

only 79 cents for every dollar paid to their male counterparts.43 This wage gap reflects a number
of factors, including lower pay for women within the same employment positions, segregation of
women into lower-paying jobs, bias against women caregivers as workers, and workplace policies
that impose long-term economic penalties on workers who take time out of the workforce to care
for their families.44
85.

Moreover, women

many of whom are supporting families

are over-represented

in the low-wage workforce and comprise two-thirds of low-wage workers, despite making up
slightly less than half of the workforce overa11.45
86.

The intersectionality of race and gender exacerbates these dual biases for women

of color. Nearly half of women in the low-wage workforce are women of color,46 and women of
color are disproportionately represented in the low-wage sector of the workforce.47 For example,
Black women are 6 percent of the overall workforce but their share of the low-wage workforce is

43 See Nat'l Women's L. Ctr., Fact Sheet: FAQ About the Wage Gap 1 (Sept. 2015),
https://nwlc.orglwp-content/uploads/201 5/08/faci about the wage gap 9.23.15.pdf (comparing
median earnings by women in full time, year round employment with median earnings by men in
full time, year round employment).
44

14

45 See Anne Morrison & Katherine Gallagher Robbins, Nat'l Women's L. Ctr., Women 's
Overrepresentation in Low-Wage Jobs 1 (Oct. 2015) , https://nwlc.org/wpcontent/uploads/2015/08/chartbook womens overrepresentation in low-wage jobs.pdf
(defining low-wage jobs as those that typically pay $10.50 per hour or less); Anne Morrison &
Katherine Gallagher Robbins, Nat'l Women's L. Ctr., Me Women in the Low-Wage Workforce
May Not Be Who You Think 4 (Sept. 2015), https://nwlc.org/wpcontent/uploads/2015/08/chartbook women in the lowwage workforce may not be who you think.pdf.
46 Id.
47

Morrison & Robbins, Women 's Overrepresentation in Low-Wage Jobs, at 6.
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nearly double that at 11 percent.48 Black and Hispanic women experience greater wage gaps
60 cents and 55 cents for every dollar paid to white, non-Hispanic men, respectively

than their

white, non-Hispanic counterparts.49
87.

LGBTQ persons of color also are more than twice as likely to have experienced

discrimination as compared to their white peers. Whereas 13% of white LGBTQ persons report
having experienced discrimination based on their LGBTQ status during the job-application
process, that figure is 32% for LGBTQ people of color.5° Similarly, 27% of LGBTQ persons of
color state that they are afraid to take time off work to care for a loved one for fear it would reveal
their LGBTQ status at work (compared to 16% of white LGBTQ employees).51
88.

The rates of workplace discrimination against transgender people

including 26%

reporting they have been fired based on anti-transgender bias and 50% who have been harassed on
the job—are even higher for transgender people of color, who face "up to twice or three times the
rates of various negative outcomes" as compared to white transgender employees. 52

48

Id.

49 See Nat'l Women's L. Ctr., Fact Sheet: The Wage Gap Is Stagnant for Nearly a Decade
1-2 (Sept. 2016), https://nwlc.org/wp-content/uploads/2016/09/Wage-Gap-Stagnant-2016-3.pdf.

50 Nat'l Pub. Radio, et al., Discrimination in America: Experiences and Views of LGBTQ
Americans 11 (Nov. 2017), https://legacy.npr.orgidocuments/2017/nov/npr-discrimination-Igbtqfi nal.pdf.
51 Human Rights Campaign Foundation, LGBTQ Working People of Color Need Paid
Leave 8 (May 2018), haps://hrc-prod-requests.s3-us-west2.amazonaws.com/files/assetslresources/HRC-PaidLeave-POCReportFINAL.pdf?mtime=20200713133946&focal—none.

Jaime M. Grant et al., Injustice at Every Turn: A Report of the National Transgender
Discrimination Survey 3, 51 (2011)
haps://transequality.org/sites/defaultlfiles/docsiresourcesiNTDS Report.pdf; see also, e.g., Nat'l
Ctr. for Transgender Equality, Issues: Non-Discrimination Laws,
https://transequality.org/issues/non-discrimination-laws (last visited June 28, 2019); M.V. Lee
Badgett et al., Williams Institute, Bias in the Workplace: Consistent Evidence of Sexual
Orientation and Gender Identity Discrimination 3 (June 2007),
52
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B.

Discussions About Implicit Bias, Systemic Discrimination, and Racial and
Gender Privilege Are Important Speech of Public Concern and Debate,
About Which President Trump Has Expressed Disagreement.

89.

As demonstrated by hostile environments in the workplace and persistent

disparities in access to opportunities, the lasting effects of race and sex discrimination are deep
and widespread. Such discrimination, which was normalized for generations, continues to shape
our perceptions and assumptions about individuals and groups based on their race, sex, gender
identity, and/or sexual orientation, resulting in both explicit and implicit biases at an individual
and systemic level.
90.

According to Professor Jennifer Eberhardt, one of the most preeminent experts of

implicit bias and the recipient of the MacArthur "genius" fellowship, "categorization is a
fundamental tool that our brains are wired to use"; beliefs we have about categorized social groups
are "stereotypes," and the attitudes we have about them are "prejudice."53 "Whether bad or good,
whether justified or unjustified, our beliefs and attitudes can become so strongly associated with
the category that they are automatically triggered, affecting our behavior and decision making . . .
The process of making these connections is called bias."54
91.

The explicit discrimination against people of color, women, and LGBTQ

individuals was grounded upon

and has further generated

entrenched stereotypes that fuel the

explicit and implicit biases that affect our interactions and decision making, resulting in significant

https://wil liamsinstitute. law.uc la. edu/wp-content/uploads/B ia s-Workplace-SOGI-Discrim-Jun2007.pdf (reporting similar evidence of pronounced discrimination against LGBTQ employees
of color); M.V. Lee Badgett et al., Ctr. for Emp. Equal., Evidencefrom the Frontlines on Sexual
Orientation and Gender Identity Discrimination (July 2018),
https://www. uma ss.edu/employmentequity/evid ence-frontlines-sexuat-o rientation-and-genderidentity-discrimination (same).
Jennifer Eberhardt, Biased: Uncovering the Hidden Prejudice That Shapes What We
See, Think, and Do 31 (2019).
53

54

Id.
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disparities and inequality today. For example, one of the strongest and most pervasive stereotypes
in the United States is the strong association between Blackness and criminality, which has had
dire consequences in the criminal justice system.55
92.

Ongoing implicit biases also have severe ramifications in the workplace. A well-

known study of the U.S. labor market sent out thousands of identical resumes with names that
signaled the race of the applicant as white or Black, resulting in applications with "Black-sounding
names" to be 50% less likely to get a callback. 56 Even increasing the qualifications of the Black
applicants did not help

they were still less likely to be called back than less-qualified white

applicants.57
93.

Women likewise face implicit biases in the workplace, such as being considered

ill-fitted for high-powered positions, either too masculine or too feminine in male-dominated
fields, and conflicted between their professional commitment and motherhood.58 And women of
color experience the intersectionality of both race and gender bias

i.e.., needing to prove

themselves as both women and people of color.59
94.

LGBTQ employees also suffer from implicit biases in the workplace. In a study by

the Human Rights Campaign, one-in-five LGBTQ employees (compared to one in 24 non-LGBTQ
employees) were told by coworkers to dress in a more masculine or feminine way.6° Forty-six

Id. at 6.
56

Id. at 263-64.

57

1d.

58 Joan C. Williams, Double Jeopardy? An Empirical Study with Implications for the
Debates over Implicit Bias and Intersectionality, 37 HARV. J. L. & GENDER 185, 189-93 (2014).
59

Id. at 194.

60 Human Rights Campaign, Workplace Divided: Understanding the Climate for LGBTQ
Workers Nationwide 6 (2018), at
31
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percent of non-LGBTQ workers state that they would not be very comfortable working with an
LGBTQ colleague, and most of the discomfort stems from a desire not to hear about their LGBTQ
colleagues' sex lives.61

And 46% of LGBTQ employees are still closeted at work.62

Intersectionalities with race and gender further exacerbate the implicit biases that LGBTQ
employees confront.
95.

Both explicit and implicit biases normalize conditions under which people of color,

women, and LGBTQ people are underrepresented and undervalued. Thus, what may be perceived
as natural, neutral, and objective is, to the contrary, a direct product of the legacy of discrimination
that has become fully embedded in various aspects of our society, such as the educational system,
the criminal justice system, housing, health care, and most certainly employment.
96.

The absence of explicit forms of bias that are more easily identified and remedied

within the contours of our anti-discrimination laws do not render more nuanced and structural
inequalities any less harmful to the victims of such inequalities. It is in response to these structural
inequalities that Critical Race Theory was born. Although Critical Race Theory is comprised of a
wide variety of scholarship, it is "unified by two common interests": (1) the pursuit of
understanding how racial subordination originated and has been maintained in the United States,
especially in relation to the legal system; and (2) a desire to change the legal system so that it no
longer supports racial subordination. 63

https://assets2.hrc.org/files/assets/resources/AWorkplaceDivided2018.pdf? ga- 2.1.1363569.430490975.1.603766732-68969451.1603766732.
Id.
62 Id.
61

Kimberle Crenshaw, et al., Critical Race Theory: The Key Writings That Formed the
Movement viii (The New Press, ed. 1995).
63
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97.

Although it largely resides within the field of legal academia, Critical Race Theory

is an invaluable lens through which to understand how structural inequalities proliferate despite
the Equal Protection Clause and civil rights and anti-discrimination laws. Moreover, the basic
tenets of Critical Race Theory are very much aligned with the Black Lives Matter movement,
which gained widespread support, including in the form of mass peaceful protests across the
country and globe, following the police killing of George Floyd this past summer and has been the
subject of popular discourse, as well as discussions in the workplace.
98.

The mass protests against police violence in the Black community during the

summer of 2020 have been widely reported as the largest movement in American history with
dozens of millions of people of all races, both domestically and internationally, protesting against
police violence and abuse against the Black community.64 In one day alone

on June 6, 2020

about 500,000 people protested in 550 locations across the United States.65
99.

Support for eradicating anti-Black racism has increased significantly among

multiple entities and across industries. Professional sports associations, such as the National
Football League and NASCAR, that were previously reticent have publicly voiced their support
for anti-racist efforts.66

Larry Buchanan, Quoctrung Bui, and Jugal K. Patel, Black Lives Matter May Be the
Largest Movement in U.S. History, N.Y. TIMES, July 3, 2020,
https://www.nytimes.com/interactive/2020/07/03/usig-eorge-floyd-protests-crowd-size.html.
64

6' Id.
66 Tonya Pendleton, NASCAR Stands for Black Lives Matter' in Video, THE GRIO, June
8, 2020, httpslithegrio.com12020106/08Inascar-black-lives-matter/; Mark Maske and Adam
Kilgore, What Made Roger Goodell Say `Black Lives Matter' and Where It Leaves the NFL,
WASH. POST, June 6, 2020, https://www.washingtonpost.com/sports/2020/06/06/roger-goodellblack-lives-matter/.
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100.

In July, several large banks spoke out against the Department of Housing and Urban

Development's decision to eviscerate the disparate impact standard under the Fair Housing Act,
explaining that housing discrimination remains a reality for many Black Americans.67 And
numerous corporations have expressed support not only for racial justice protesters, but also for
their own Black employees, by encouraging leadership to stand in solidarity with their Black
friends and colleagues in the fight to eradicate racism.68
101.

Moreover, on June 4, 2020, all nine justices of the Washington State Supreme Court

signed an open letter to the legal community in response to George Floyd's death and the
subsequent mass protests.69 The letter recognized "the injustices faced by black Americans are
not relics of the past . . . . Our institutions remain affected by the vestiges of slavery: Jim Crow
laws that were never dismantled and racist court decisions that were never disavowed."70 The
Justices further stated that "we must recognize that systemic racial injustice against black
Americans is not an omnipresent specter that will inevitably persist. It is the collective product of
each of our individual actions

every action, every day. It is only by carefully reflecting on our

67 Joe Adler, Big Banks Urge HUD to Shelve Redlining Plan. Small Banks Say Not So
Fast, AMERICAN BANKER, June 20, 2020, https://www.americanbanker.com/news/big:banksurge-hud-to-shelve-redlining-plan-small-banks-say-not-sofast#:—:text=A%202015%20Supreme%20Courr/020decision'Yo20affirmed%20disparate%20impa
ct%2C,should%20restricV/020how%20the%201egal%20doctrine%20is%20applied
68 Tiffany Hsu, Corporate Voices Get Behind Black Lives Matter' Cause, N.Y. TIMES,
May 31, 2020, haps://www.nytimes.com12020105131/businessimedialcompanies-marketingblack-lives-matter-george-floyd.html.
69 The Supreme Court, State of Washington, Open Letter to the Legal Community (June
4, 2020),
http://www.courts.wa.govIcontent/publicUpload/Supreme%20Court%20News/Judiciary%20Leg
al%20Community%20SIGNED%20060420.pdf.

70 Id.
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actions, taking individual responsibility for them, and constantly striving for better that we can
address the shameful legacy we inherit."7I
102.

The effects of structural racism have also been revealed the COVID-19 pandemic.

"Blacks, Latinos, and American Indians are experiencing hospitalizations at rates 4.5 to 5.5 times
higher than non-Hispanic whites . . . . Hispanics and Native Americans are both dying about 1.5
times the rate of white people. And Black people are dying at 2.4 times the white rate."72
Shockingly, the "mortality rates and life expectancy are far better for white Americans" during the
COVID-19 pandemic "than they are for Black people during normal, non-pandemic years."73
103.

Dr. Anthony Fauci, the foremost infectious disease expert in the United States and

a member of the President's Coronavirus Task Force, attributed these disparities to institutional
racism that contributed to socioeconomic inequality. Oversight of the Trump Administration's
Response to the COVID-19 Pandemic: Hearing Before the House Energy and Commerce
Committee, 116 Cong. 56 (2020) (Unedited Hearing Transcript).

71 Id.
72 Daniel Wood, As Pandemic Deaths Add Up, Racial Disparities Persist — And in Some
Cases Worsen, NPR, Sept. 23, 2020, https://www.npr.org/sections/healthshots/2020/09/23/914427907/as-pandemic-deaths-add-up-racial-disparities-persist-and-i n-somecases-worsen.
73 Maria Godoy, Racial Inequality May Be as Deadly as COVID-19, ' Analysis Finds,
NPR, Aug. 27, 2020, https://www.npr.org/sections/health-shots/2020/08/27/906002043/racialinequality-may-be-as-deadly-as-covid-19-analysis-finds.
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104.

Additionally, concerns about sexual harassment and violence and gender inequities

have reached a pinnacle the past few years due to the Me Too Movement 74 and Times Up,75 which
have unearthed and publicized rampant discrimination against women in the workplace, especially
against women of color and transwomen of color.
105.

The United States Supreme Court's recognition of marriage equality in Obergefell

v. Hodges, 576 U.S. 644 (2015) was a culmination of decades of activism by the LGBTQ
movement,76 which continues to seek equality in other aspects of LGBTQ life, including
employment.77
106.

Concepts like implicit bias, systemic discrimination, structural inequalities, and

race and gender privileges and hierarchies have been increasingly acknowledged, embraced, and
espoused in the speech of individuals, organizations, corporations, and associations of all races
and backgrounds during recent months leading up to the issuance of EO 13950.

74 Founded in 2006 by sexual violence survivor and activist Tarana Burke, the Me Too
Movement went viral on social media in 2017 with the #MeToo hashtag in connection with
highly publicized revelations of sexual violence; Me Too continues to assist and support
survivors of sexual violence and their allies by "connecting survivors to resources, offering
community organizing resources, pursuing a `me too' policy platform, and working with
researchers . . ." https://metoomvmt.org/. Me Too Movement, Get to Know Us (last visited
Oct. 28, 2020), https://metoomvmt.orc,/get-to-know-us/; Me Too Movement, Vision & Theory of
Change (last visited Oct. 28, 2020), https://metoomvmt.org/get-to-know-usivision-theory-ofchange/.

Originally founded in 2017 by over 300 women in the entertainment industry, Times
Up is a not-for-profit organization and charitable foundation committed to gender equality.
Time's Up Time's Up Was Born When Women Said "Enough Is Enough" (last visited Oct. 28,
2020), https://timesupfoundation.org/about/our-story/.
75

76 Nathaniel Frank, The Long Road to Marriage Equality, SLATE, June 26, 2015,
https://slate.com/human-interest/2015/06/gav-marriage-a-history-of-the-movement-for-marriageequality.html.

Emma Green, America Moved on From Its Gay-Rights Moment and Left a Legal Mess
Behind, THE ATLANTIC, Aug. 17, 2019,
https://www.theatlantic.com/politics/archive/2019/08/1gbtq-rights-america-arentresolved/596287/.
77
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107.

It is, therefore, clear from the text of EO 13950, the statements and conduct of the

Trump Administration before and after the issuance of the Order, and the words of President
Trump himself that EO 13950 was conceived, drafted, and implemented to impose upon both
public and private entities the views, opinions, and perspectives of the Trump Administration, in
conflict with the Plaintiffs' own speech, as well as the Class

to the detriment of Plaintiffs'

interests, as well as the interests of their employees, in diversity, inclusion, and equality for people
of color, women, and LGBTQ individuals.
C.

EO 13950 Censors and Chills Important Speech that Advances Equality for
People of Color, Women, and LGBTQ Persons in Deference to the Trump
Administration's Viewpoints, as Expressed by President Trump Himself.

108.

Federal contractors and grant recipients like Plaintiffs reasonably want to discuss

and address implicit biases and structural inequalities to ensure equal opportunity in their
workplaces and prevent hostile work environments. For example, a study of gender biases among
committee members evaluating candidates for competitive research positions found that
"educating evaluative committees about gender biases" had an effect on whether committee
members with strong implicit gender biases were able to make selection decisions unaffected by
those biases.78
109.

Counteracting the effects of implicit biases or structural inequalities produces

positive results for employers by maximizing the potential and productivity of their workforce,
facilitating efficiency and economy in the workplace, and preventing discord and possible
litigation regarding employment discrimination or a hostile work environment. For example, a
study of LGBTQ employees working in unwelcoming environments found that 25% felt

Isabelle Regner et al., Committees with Implicit Biases Promote Fewer Women When
They Do Not Believe Gender Bias Exists, 3 NATURE HUM. BEHAV. 1171 (2019).
78
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"distracted from work," "17% felt exhausted from spending time and energy hiding their sexual
orientation," and "20% searched for a different job."79
110.

Moreover, employers benefit directly from the diversity of their workforce.

"[C]ompanies in the top quartile for gender or racial and ethnic diversity are more likely to have
financial returns above their national industry medians. Companies in the bottom quartile in these
dimensions are statistically less likely to achieve above-average returns."80 Diversity can also
"drive innovation" by "creating an environment where `outside the box' ideas are heard."81 And
"[i]n the fight for global talent, diversity and inclusion policies . . . help[] to broaden the pool of
talent a company can recruit from, while also helping to build an employment brand that is seen
as fully inclusive."82
111.

Fortune 500 companies and leaders in the United States military have repeatedly

expressed the importance of diversity to the success of their work and speak openly about the
value of diversity initiatives to building strong teams and increasing productivity. See, e.g., Brief
of Lt. Gen. Julius W. Becton Jr. et al., as Amici Curiae Supporting Respondents, Grutter v.
Bollinger, 539 U.S. 98 (2003) (Nos. 02-241, 02-516), 2003 WL 1787554; Brief for General
Motors as Amici Curiae Supporting Respondents, Grutter v. Bollinger, 539 U.S. 98 (2003) (Nos.
02-241, 02-516), 2003 WL 399096; Brief of Lt. Gen. Julius W. Becton Jr. et al., as Amici Curiae

Human Rights Campaign Foundation, LGBTQ Working People of Color Need Paid
Leave 8 (May 2018), https://hrc-prod-requests.s3-us-west2.amazonaws.com/files/assets/resources/HRC-PaidLeave-POCReportFINAL.pdf7mtime=20200713133946&focal—none.
79

80 Vivian Hunt et al., Why Diversity Matters, McKinsey & Company, Jan. 1, 2015,
https://www.mckinsey.com/business-functions/organization/our-insights/why-diversity-matters.
81

Sylvia Ann Hewlett et al., How Diversity Can Drive Innovation, HARV. BUS. REV.
(2013), haps://hbr.org/2013/12/how-diversity-can-drive-innovation.
Fostering Innovation Through a Diverse Workforce, FORBES 7 (2011),
https://imagesforbes.com/forbesinsights/StudyPDFs/Innovation Through Diversity.pdf.
82
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Supporting Respondents, Fisher• v. Univ. of Texas at Austin (No. 14-981), 2015 WL 6774556;
Brief for Fortune-100 et al. as Amici Curiae Supporting Respondents, Fisher• v. Univ. of Texas at
Austin, (No. 14-981), 2015 WL 6735839.
112.

Nevertheless, EO 13950 threatens to slow, restrict and, in some cases, prohibit the

various forms of speech and actions that corporations and other entities have undertaken in
response to increased awareness of racial and gender inequity in general and in response to the
related demands of their employees, customers, investors, boards of directors and leadership.
113.

EO 13950 censors and chills Protected Speech of all federal contractors and

subcontractors, hindering their ability to successfully train their employees and implement critical
programs to combat discrimination in the workplace and promote diversity and inclusion.
Plaintiffs' Protected Speech, including any diversity trainings, provides an essential forum for
citizens to discuss public issues that affect society broadly speaking and also have a meaningful
application in the workplace, maximizing the productivity of employees and ensuring that
employees of all backgrounds are respected and included.
114.

Thus, when federal contractors and grant recipients are discussing issues of equality

and inclusion, they are expressing protected viewpoints concerning topics of the utmost
importance to our democracy and essential to the successful functioning of a diverse workplace.
Such discourse is critical speech protected by the First Amendment. Snyder• v. Phelps, 562 U.S.
443, 453 (2011).
115.

The Supreme Court has recognized that such speech is at the core of the First

Amendment's protections. "Speech by citizens on matters of public concern lies at the heart of
the First Amendment, which `was fashioned to assure unfettered interchange of ideas for the
bringing about of political and social changes desired by the people.'" Lane v. Franks, 573
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U.S. 228, 235-36 (2014) (quoting Roth v. U.S., 354 U.S. 476, 484 (1957)). Speech on public
issues, particularly relating to any matter of political, social, or other concern to the community,
"occupies the highest rung of the hierarchy of First Amendment values, and is entitled to special
protection." Snyder, 562 U.S. at 453. For that reason, courts have historically struck down
government actions censoring speech by federal employees that relates to issues of racial justice,
gender equality, and social progress. See, e.g., Hardy v. Jefferson Cmty. College, 260 F.3d 671,
679 (6th Cir. 2001) (finding that "race, gender, and power conflicts in our society" are "matters of
overwhelming public concern").
116.

EO 13950 places a significant burden on Plaintiffs' Protected Speech because it

explicitly calls for government retaliation against federal contractors and subcontractors who
express Protected Speech, including diversity trainings, that are in not line with President Trump's
views, even when those trainings are with the contractors' own employees.
117.

The Protected Speech, including workplace trainings, of an entire organization can

be censored by EO 13950 by virtue of a single federal contract even when the Protected Speech
has no connection to a federal contract.
118.

As a result, private entities must refrain from constitutionally protected speech in

order to compete for and receive federal contracts and grants.
119.

The Order also threatens to chill speech that may not even violate the restrictions

in the Order because many federal contractors will choose to err on the side of caution and decline
to discuss any matters that even remotely bear on issues of race or sex, for fear of violating the
broad prohibitions in the Order. In addition, the Order invokes the enforcement power of the
Department of Justice and the prospect of liability under Title VII of the Civil Rights Act of 1964
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for those who would express views on race and gender that differ from the Administration's
preferred approach as set out in the Order. EO 13950 Secs. 4(a)(4) & 8.
120.

EO 13950 is already having an immediate and discernible chilling effect on

protected speech as companies, organizations, and academic institutions halt diversity trainings
for fear of the retaliation they might face pursuant to the terms of Section 4(a)(3) of the Order,
which punishes non-compliance by "cancel[ing], terminat[ing], or suspend[ing]" contracts and
allowing the offending contractors to "be declared ineligible for further Government contracts."
EO 13950 Sec. 4(a)(3).
121.

On information and belief, workshops, trainings, and initiatives to address systemic

racial discrimination have been put on hold or canceled; some entities have requested the exclusion
of terms like "diversity," "racism," "systemic racism," "critical race theory," "white privilege,"
"intersectionality," and "unconscious bias" for fear of violating the Order.
122.

For example, John A. Logan College, in Carterville, IL, rescinded an invitation to

a professor who planned to give a talk in celebration of Hispanic Heritage Month.83 The talk
would have included discussions of Hispanic identity as well as Mr. Barrios's own story as an
immigrant from Guatemala.84
123.

Similarly, within days of the Order's issuance, University of Iowa administrators

suspended all diversity and inclusion trainings pending review even though the Order is not
explicitly

directed

at

public universities

and

despite the University administrators'

83 Hailey Fuchs, Trump Attack on Diversity Training Has a Quick and Chilling Effect,
N.Y. TIMES, Oct. 13, 2020, https://www.nytimes.com/2020/10/13/us/politics/trump-diversitytraining-race.html.
84

Id.
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acknowledgment that the Order would have a chilling effect on campus.85 The administrators'
actions were motivated by a fear of losing federal funding due to potential noncompliance with
the Order.
124.

This chilling effect works to the detriment of all employees, but particularly

members of protected groups who will lose out on the beneficial effects of such opportunities and
programs that otherwise would have been available.
125.

Likewise, Plaintiffs experience the chilling effect by having to consider what terms

can or cannot be used in their Protected Speech in order to comply with EO 13950 and allow them
to be remain eligible for federal contracts and/or federal grants.
126.

The Administration can offer no credible justification for its broad assault on free

speech. To the contrary, the language in the Order, as well as the context in which it was issued,
make clear that the primary motive for the Order is to silence particular viewpoints on race and
gender with which President Trump disagrees.
127.

With the enforcement of the Order, Plaintiffs and more than 100,000 other federal

contractors and grantees will be denied the right to free speech, one of the most fundamental rights
in our democratic system.
III.

EO 13950 DIRECTLY HARMS PLAINTIFFS NATIONAL URBAN LEAGUE,
NATIONAL FAIR HOUSING ALLIANCE, AND CLASS MEMBERS
128.

NUL entered into an Apprenticeship Contract with the Department of Labor in July

of 2016, for a 12-month term with four (4) one-year renewal options. Specifically, NUL contracted

85 Cleo Krejci, Executive order silences speech, Ul leaders say, following decision to
suspend diversity training under White House treat to cut funding, Iowa City Press-Citizen, Oct.
9, 2020, https://www.press-citizen.com/story/news/education/university-ofiowa/2020/10/09/university-iowa-suspend-diversity-training-trump-executive-order-raisesquestions/5903117002/
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to act as a National Equity Partner to work with the DOL's Office of Apprenticeship to develop
partnerships with strategic sponsors committed to increasing the numbers of underrepresented
persons who enter and complete Registered Apprenticeship Programs. NUL's work under the
Apprenticeship Program includes: developing and presenting trainings on diversity and inclusion;
developing strategic tools and plans to increase access, entry and retention of underrepresented
persons to apply to Registered Apprenticeships; scaling current diversity and inclusion practices;
and developing tools and strategies for employer affirmative action plans among other work.
129.

NUL's Apprenticeship Contract is a part of the DOL's Employment and Training

Administration's ("ETA") investment in the growth of apprenticeship programs in various
industries, including healthcare, construction, transportation and logistics, manufacturing, and
information and communications technology; and support increasing demographic diversity and
inclusion in apprenticeship among traditionally underrepresented populations.
130.

NUL intends to apply for future contracts with the government. After working with

the ETA for four years, NUL has become a valuable contractor with the government and has gained
further expertise in the apprenticeship program.

NUL's contract with the government was

extended in 2017, 2018 and 2019. Despite a positive relationship for almost four years, this
September, around the time that the EO 13950 was written and issued, DOL extended the contract
only until December 31, 2020 instead of September 20, 2021, as was an option in the contract.
131.

NUL has also received many grant awards from various federal government

agencies and expects to continue to apply for and receive federal grants in the future. Several of
NUL's government grants are currently effective. NUL received a grant from DOL and ETA for
$4,626,557 for the period of July 1, 2020 through November 1, 2020. This grant award was
provided under DOL's Senior Community Service Employment Program, which is a program
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under the DOL and ETA where grantees provide training for low-income, unemployed seniors to
allow them to reenter the workforce. NUL's funding under this grant program was also recently
increased to a total of $11,571,239 for the period beginning on January 1, 2020. NUL also received
a grant under DOL and ETA's H-1B One Workforce Grant Program which provides funds for
grantees to develop workforce strategies for middle- to high-skilled H-1B occupations. NUL
recently received a grant from the Department of Commerce of $500,000 for the period of June 1,
2020 until May 31, 2021 to fund NUL's work with their Entrepreneurship Cares Act Assistance.
Moreover, NUL has received further funds of $4,500,000 from DOL and ETA under the Young
Adult Reentry Partnership for the period of July 1, 2020 through December 31, 2023 wherein NUL
uses the funds to provide education and training to young adults who have been involved in the
criminal justice system in order to help them reenter the workforce.
132.

NUL's past grants further evidence the organization's continued interest in

applying for future grant funds. NUL previously received a grant for $10,000,000 covering the
period from October 27, 2015 through October 26, 2019 under the H-1B Ready to Work
Partnership which provides funds for grantees to provide unemployed workers with counseling
and training for employment in industries that use H-1B visas to hire foreign workers. NUL also
received an award for $1,800,000 covering the period of October 1, 2017 to September 30, 2020
from the Department of Justice's ("DOJ") Office of Juvenile Justice and Delinquency Prevention
under the Juvenile Mentoring Program where grantees provide mentorship programs for youth.
During the financial year of 2019, NUL received a grant of $871,183 from the Department of
Housing and Urban Development ("HUD") in order for NUL to engage in comprehensive
counseling for HUD customers from October 1, 2018 until March 31, 2020.
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133.

In order to qualify for the Apprenticeship Contract, NUL was considered a subject

matter expert regarding issues of diversity, equity and inclusion. In keeping with this status, NUL
provides external and internal messaging to the public and its own employees regarding the issues
of bias and structural racism that are inherent in American institutions and workplaces. Over the
years, NUL has published a variety of external-facing documents that mirror the concepts that
NUL communicates internally to its employees. From discussions on implicit racial biases to the
systemic oppression that Black Americans face, NUL employees regularly engage in the
discussion of concepts that the Order appears to target.86
134.

Fundamental to NUL's current and future work is its conceptual understanding of

racism and sexism, especially as roadblocks to diversity and inclusion efforts. NUL employees
operate from an understanding that successful diversity and inclusion efforts must acknowledge
and account for systemic racism and sexism in America and that diversity and inclusion efforts
require open dialogue around these issues and the space to recognize and name biases consciously
and unconsciously held.
135.

Moreover, NUL's diversity and inclusion work specifically aims to counteract the

reliance in this country on concepts like "colorblindness" and "meritocracy" as a means to ignore
or minimize the historical and ongoing impact of policies and institutions set up for the benefit of
a white majority at the expense of people of color. These concepts—that inform and animate
NUL's internal and government-contracted work

have been deemed unacceptable "divisive

concepts" under EO 13950, which specifically prohibits all government contractors (such as NUL)
from communicating these concepts to their own employees. The Order thus invades NUL's

86 See, e.g., Marc Maria' (President, NUL), Starbucks Arrests Show "Hidden" Implicit
Bias, HUDSON VALLEY PRESS (April 25, 2018),
https://hudsonvall cypress. com/2018/04/25/starbucks-arrests-show-hidden-impl ic it-bias/.
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freedom of speech and unduly interferes with its prerogative to communicate mission-critical ideas
and principles to its employees.
136.

NUL has a mutual interest with its employees to ensure diversity and inclusion in

its workplace so that all employees, regardless of their race, ethnicity, sex, gender, sexual
orientation, or gender identity, feel welcome and valued. Having a more diverse and inclusive
workplace increases employee satisfaction and productivity, produces greater innovation and
ideas, and helps NUL better serve its mission overall. NUL is concerned that EO 13950 will have
a detrimental impact on its employees of color, female employees, and LGBTQ employees, who
may not be able to challenge the Order themselves.
137.

Because NUL has been considered a subject matter expert in diversity concepts that

the Order targets, NUL is less likely to be awarded future contracts or grants due to its visible
alignment with (and promotion of) these disfavored concepts. Notwithstanding NUL's ability and
readiness to do so, Enforcement of the Order would mean that NUL will no longer be able to
compete for federal grants or contracts on a fair and equitable basis against other organizations
whose mission and public statements are less intertwined with promoting racial equality. Indeed,
within days of the Order being released on September 22, 2020, NUL was informed that its current
DOL contract would not be extended for a fifth year, despite being previously granted extensions
in each of the last four years.
138.

Likewise, NFHA and its members have previously been awarded contracts and

grants from the Federal Government. NFHA contracted with the Department of Housing and
Urban Development ("HUD") in 2019 in the Technical Assistance and Capacity Building Program
Cooperative Agreement (the "TACBP Contract"). The TACBP Contract is a part of a broader
HUD program aimed at procuring and supporting organizations to focus on needs assessments,
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capacity-building engagements, maintenance of tools and products used in teaching adults how to
understand HUD requirements, data analysis and reporting, Indian Housing Block Grant
Allocation Formula rulemaking, administrative activities, coordination of activities, and other
learning initiatives and knowledge management initiatives. The TACBP Contract between HUD
and NFHA has a three-year term and is currently set to expire on July 29, 2022. Under the TACBP
Contract, HUD requests that NFHA performs certain services, such as trainings, to HUD and its
customers under the direction and oversight of HUD through a work order. HUD reimburses
NFHA for both administrative costs and approved time and expenses under specific work plans.
139.

Over the duration of the TACBP Contract, NFHA conducted several internal

trainings for its members regarding diversity and inclusion efforts. In order to fulfill its mission
in an effective manner, NFHA commonly holds trainings and conversations for its members and
staff that address issues of systemic racism, unconscious bias, and racial inequities. Recently,
NFHA held informal discussions with its employees concerning systemic racism and perceptions
of white people and other demographic groups in connection with the killing of George Floyd. As
an organization focused on preventing housing discrimination and providing underserved
populations with equal access to housing opportunities, NFHA will continue to hold similar
trainings and discussions with its members and employees in the future. Indeed, fair housing
advocates must use the lessons of history to address the current manifestations of that history;
otherwise, they cannot help create a fair and equitable society. NFHA has also held conversations,
discussions, education and outreach events, and trainings with non-profit groups and housing and
lending stakeholders, including fair housing organizations, academicians, think tanks, non-profit
organizations, financial services institutions, governmental entities, real estate sales groups, and
housing industry trade associations on issues of systemic racism, structural inequities, sexism,
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unconscious bias, and intersectionality. Many of these groups include NFHA's members. These
conversations, discussions, education and outreach events, and trainings increased precipitously in
the aftermath of the COVID-19 health pandemic and the murder of George Floyd. Various
stakeholders wanted training and information from NFHA on why the nation was experiencing
grave disparities related to the COVID-19 pandemic and economic crisis; a better understanding
about why residential segregation is still significant in many communities; insights into why racial
disparities exist with respect to arrest and conviction rates; information about the intersectionality
between segregation and disparate health, housing, credit, and criminal justice outcomes; and help
understanding what programs and policies should be implemented to address continuing racial
inequities.
140.

NFHA also produces an annual report, Fair Housing Trends, that discusses the

major issues related to housing discrimination and equal housing opportunity in the nation. This
report often covers issues like residential segregation and its intersection with structural inequality,
environmental injustice, criminal injustice, climate change. The report often also deals with issues
that impact fair housing like implicit or unconscious bias, systemic racism, and sexism. This report
is used by a wide group of stakeholders, including its members and employees.
141.

The Order purports to prohibit private entities from speaking about structural

inequalities in America and implicit biases with their employees or member organizations by
deeming such subjects "divisive concepts." Based on its past and future speech, NFHA could face
debarment or the loss of future opportunities to compete for federal grants and contracts should it
continue to discuss issues of race and inclusion with its members and its employees consistent with
its mission and purpose.
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142.

NFHA has a mutual interest with its employees to ensure diversity and inclusion in

its workplace so that all employees, regardless of their race, ethnicity, sex, gender, sexual
orientation, or gender identity, feel welcome and valued. In fact, having a more diverse and
inclusive workplace increases employee satisfaction and productivity, produces greater innovation
and ideas, and helps NFHA better serve its mission overall. NFHA is concerned that EO 13950
might have a detrimental impact on its employees of color, female employees, and LGBTQ
employees, who may not be able to challenge the Order themselves.
CLASS ACTION ALLEGATIONS
143.

Plaintiffs bring this suit on behalf of themselves and, under Federal Rule of Civil

Procedure 23(a), 23(b)(1), 23(b)(2), 23(b)(3), and/or (c)(4), as representatives of the Class defined
as follows ("the Class"):
All persons and entities who contract, bid to contract, or intend to
bid to contract with, or who receive or intend to seek to receive
federal grant funds from, the United States government or any
federal agency, department, or division and who offer or intend to
offer "workplace training" or programming concerning racial and/or
gender discrimination and/or undertake work intended to examine
and dismantle racism and gender discrimination.
Plaintiffs reserve the right to amend the Class definition, including with the use of subclasses, as
additional facts become known through discovery.
144.

The members of the Class are so numerous that joinder is impracticable. Upon

information and belief, there are more than 100,000 federal contractors and more than 10,000
federal grantees each year. All such contractors and grantees are subject to the unlawful Order.
145.

The claims and defenses of Plaintiffs are typical of the claims or defenses of

members of the Class. Plaintiffs' claims arose out of the same events and course of conduct that
gives rise to the claims of other members of the Class. Plaintiffs and all members of the Class are
subject to similar harm from the Order now and in the future.
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146.

The members of the Class share common issues of fact and law, including but not

limited to:
a. whether the Order's prohibition of Protected Speech, including trainings,
qualifies as unconstitutional viewpoint discrimination in violation of the First
Amendment;
b. whether the Order's prohibition of Protected Speech, including trainings, is
unconstitutionally vague in violation of the Fifth Amendment;
c. whether the Order's prohibition of Protected Speech, including trainings,
violates the Equal Protection component of the Fifth Amendment's Due Process
Clause;
d. whether and to what extent Defendants' actions may impair or threaten future
activities protected by the First Amendment; and
e. what equitable and injunctive relief is warranted.
147.

Plaintiffs will fairly and adequately protect the interests of the proposed Class.

Neither Plaintiff has any interest that is now or may later be antagonistic to the interests of the
proposed Class. The attorneys representing the Plaintiffs include experienced attorneys who are
considered able practitioners in federal civil litigation, including complex litigation and class
actions, and they should be appointed class counsel.
148.

Maintaining individual actions would create a risk of "inconsistent or varying

adjudications with respect to individual members that would establish incompatible standards of
conduct for the party opposing the class." Fed. R. Civ. P. 23(b)(1)(A). Multiple courts issuing
multiple injunctions governing the permissible reach and effect of the Order on the Class would
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be untenable. Doing so would only contribute to the existing state of uncertainty and confusion
that surrounds the meaning and effect of the Order.
149.

This case involves "adjudications with respect to individual class members that, as

a practical matter, would be dispositive of the interests of the other members not parties to the
individual adjudications." Fed. R. Civ. P. 23(b)(1)(A). A ruling with respect to a single Plaintiff
in this case would arguably be strong stare decisis-if not necessarily res judicata—with respect
to the other putative Class members and the federal government's contracting and granting bodies.
There is no benefit to allowing the overwhelmingly common issues in this case to be litigated
individually. The interests of both Class members and Defendants requires class-wide treatment.
150.

Defendants have acted or will act on grounds generally applicable to the Class by

subjecting them to and purporting to enforce the Order. Injunctive and declaratory relief is
therefore appropriate with respect to the Class as a whole.
151.

Questions of law and fact common to members of each Class will predominate over

any questions that may affect only individual members because Defendants have acted on grounds
generally applicable to members of the Class.
152.

Class treatment is a superior method for the fair and efficient adjudication of the

controversy because, among other things, class treatment will permit a large number of similarly
situated entities to prosecute their common claims in the same forum simultaneously, efficiently,
and without the unnecessary duplication of evidence, effort, and expense that numerous individual
actions would engender. The benefits of proceeding through the class mechanism, including
providing injured persons and entities with a means of obtaining redress on claims that might not
be practicable to pursue individually, substantially outweigh any difficulties that may arise in the
management of this class action.
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153.

A class action is also manageable, and Plaintiffs know of no management

difficulties that would preclude class certification in this case.
154.

Plaintiffs reserve the right to seek to certify common questions related to

Defendants' knowledge, intent, and actions.
PLAINTIFFS REQUIRE IMMEDIATE RELIEF
155.

Plaintiffs have standing to challenge the EO 13950 and their claims are ripe for

immediate adjudication today.
156.

Plaintiffs have suffered injury-in-fact.

As set forth above, Plaintiffs provide

Protected Speech, including workplace training and other communications, containing subjects
almost certainly prohibited by the Order. For example, Plaintiffs' workplace training relies on indepth discussion of systemic racism, gender and sex discrimination, and implicit biases, which,
under the vague definitions of the Order, is considered prohibited "inculcat[ion]" of several
"divisive concepts." Given the existing content of Plaintiffs' Protected Speech, including any
workplace training, and their intention to continue expressing the Protected Speech, Plaintiffs are
preemptively disqualified from federal contract and grant opportunities. These "lost contracting
[and grant] opportunities" are sufficient to establish injury in fact. Info. Handling Servs., Inc. v.
Def. Automated Printing Servs., 338 F.3d 1024, 1029 (D.C. Cir. 2003).
157.

Plaintiffs would compete for future federal contracts and/or federal grants absent

the unconstitutional censorship of Plaintiffs' Protected Speech. As set forth above, Plaintiffs
competed for and received federal contracts and grants in the past; Plaintiffs provide expertise and
services that are beneficial to the government and to disadvantaged communities; and Plaintiffs
have actively explored whether they could compete for future federal contracts and/or federal
grants consistent with their organizational mission and values. Notwithstanding Plaintiffs' ability
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and readiness to compete for future contracts and/or federal grants, the Order prevents Plaintiffs
from doing so.
158.

In addition, the Order burdens Plaintiffs' expressive rights. As set forth above, the

Protected Speech, including any workplace diversity training, is critical to Plaintiffs' respective
organizational missions. But the only way they can continue to compete for and receive federal
contracts and/or grants is to refrain from expressing their Protected Speech. NFHA, in particular,
will be required to cease, or substantially modify, its diversity training as of November 21, 2020,
when grantees must certify that they will not use federal funds for promoting certain "divisive
concepts"—topics that NFHA routinely discusses.
159.

In light of the substantial and imminent constitutional injury, Plaintiffs are left with

no choice but to seek immediate judicial relief, including declaratory relief and a preliminary and
permanent injunction.
CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF
ULTRA VIRES ACTION IN VIOLATION OF THE FIRST AMENDMENT VIEWPOINT DISCRIMINATION
1.

Plaintiffs incorporate and re-allege each and every allegation contained above as if

fully set forth herein.
2.

Plaintiffs have a cause of action in equity and under the All Writs Act, 28 U.S.C.

§ 1651, to declare unlawful and to enjoin a Presidential Executive Order or other Presidential
action that is ultra vires. See Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 327 (2015)
("The ability to sue to enjoin unconstitutional actions by state and federal officers is the creation
of courts of equity, and reflects a long history of judicial review of illegal executive action, tracing
back to England.").
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3.

The First Amendment to the United States Constitution prohibits any law that

"abridg[es] the freedom of speech." U.S. CONST. amend. I.
4.

In violation of the First Amendment's protection of speech, President Trump issued

EO 13950 to silence viewpoints disliked by his Administration. Matal v. Tam, 137 S. Ct. 1744,
1751 (2017).
5.

The Order identifies viewpoints that the Trump Administration dislikes-such as

the existence of white privilege, implicit bias, systemic racism, structural inequalities, or
intersectional experiences of discrimination

and attempts to purge them from the national

conversation by denying benefits, such as government contracts and grants, to private entities like
Plaintiffs who expresses speech on these censored topics.
6.

This targeted censorship violates the First Amendment rights of Plaintiffs and the

Class by chilling their ability to speak on important issues of diversity and equality without risking
the loss of government benefits. See Agency v. Int '1 Dev. v. Alliance for Open Soc 'y Int 'l Inc., 570
U.S. 205 (2013) (holding unconstitutional a statutory provision conditioning funding on
organizations expressly opposing prostitution).
7.

Plaintiffs' Protected Speech is protected by the First Amendment in the workplace

because they are speaking 1) in their capacity as a private citizen and 2) on matters of public
concern. Garcetti v. Ceballos, 547 U.S. 410, 420, 426 (2006); Umbehr, 518 U.S. at 669 (treating
employees and contractors the same).
8.

The Trump Administration is not permitted to ban Plaintiffs' Protected Speech

because their interests "in a broad range of present and future expression" are not "outweighed by
that expression's `necessary impact on the actual operation' of the Government," United States v.
Nat'l Treasury Employees Union, 513 U.S. 454, 468 (1995), and EO 13950 is not "tailored to

54

DO L003607

address the harm that the government allegedly aims to protect," Sanjour v. E.P.A., 56 F.3d 85, 97
(D.C. Cir. 1995).
9.

A Presidential Executive Order issued in violation of the U.S. Constitution is ultra

vires and therefore void.
10.

EO 13950 unlawfully restricts speech on matters of public concern and public

welfare, which is entitled to the highest protection in our constitutional system. The Order was
intended to have, is having, and will likely continue to have, the effect of chilling constitutionally
protected speech on issues of racial and gender equality as well as efforts to reckon with historical
systems of oppression in order to shape a more just and fair society.
11.

As alleged above, EO 13950, on its face and as applied to Plaintiffs,

unconstitutionally infringes or imminently threatens to infringe Plaintiffs' rights under the First
Amendment to the United States Constitution.
12.

Plaintiffs have been and will be irreparably harmed by President Trump's ultra vires

EO 13950 issued in violation of the First Amendment and have no adequate remedy at law.
SECOND CLAIM FOR RELIEF
VIOLATION OF THE FIFTH AMENDMENT - VOID FOR VAGUENESS
13.

Plaintiffs incorporate and re-allege each and every allegation contained above as if

fully set forth herein.
14.

Under the Fifth Amendment to the United States Constitution, a federal law is

unconstitutionally vague if it "fails to provide a person of ordinary intelligence fair notice of what
is prohibited, or is so standardless that it authorizes or encourages seriously discriminatory
enforcement." United States v. Williams, 553 U.S. 285, 304 (2008); ); see also U.S. CONST.
amend. V. EO 13950 fails on both fronts.
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15.

EO 13950 fails to provide fair notice of what conduct it requires from the Plaintiffs.

The Order prohibits "workplace training" that "inculcates" in employees certain "divisive
concepts," but it does not adequately define "workplace training," "inculcates," or many of the
"divisive concepts," among other terms. EO 13950 provides no way to reasonably discern the line
between "discussing" a divisive concept on the one hand, and impermissibly "inclucat[ing]" that
concept on the other. The failure to define this subjective term, among others, renders EO 13950
essentially meaningless.
16.

EO 13950 also fails to provide any explicit, objective standards for enforcement.

Section 4, for example, directs the Department of Labor to "investigate complaints" and "take
appropriate enforcement action and provide remedial relief, as appropriate" in response to
violations. EO 13950 Sec. 4. There are no standards to guide what is and what is not a violation.
As a result, the Department of Labor has unfettered discretion to enforce EO 13950 as it sees fit,
including by terminating the federal contracts and/or grants of organizations committed to
diversity and inclusion, or preventing them from competing for contracts and/or grants in the first
place.

EO 13950 thus encourages and sanctions arbitrary, subjective, and discriminatory

enforcement.
17.

The absence of explicit, objective standards in EO 13950, coupled with the

Department of Labor's unfettered discretion to enforce the Order, have, is having, and will likely
continue to have the effect of chilling constitutionally protected speech on issues of racial and
gender equality as well as efforts to reckon with historical systems of oppression in order to shape
a more just and fair society.
18.

For all these reasons, and as set forth elsewhere in this Complaint, EO 13950 is

unconstitutionally vague in violation of the Fifth Amendment's Due Process Clause.

56

DO L003609

THIRD CLAIM FOR RELIEF
FIFTH AMENDMENT - VIOLATION OF EQUAL PROTECTION CLAUSE
19.

Plaintiffs incorporate and re-allege each and every allegation contained above as if

fully set forth herein.
20.

The Equal Protection component of the Fifth Amendment's Due Process Clause

guarantees persons the equal protection of the laws and prohibits the government from treating
persons differently

on the basis of their race, religion, national origin, or alienage

than similarly

situated individuals. Sessions v. Morales, 137 S. Ct. 1678, 1686 n.1 (2017); United States v.
Windsor, 133 S. Ct. 2675, 2693 (2013); Bolling v. Sharpe, 347 U.S. 497 (1954).
21.

Race and sex-based discrimination against individuals who are people of color,

women, and/or LGBTQ were a substantial or motivating factor behind the issuance of EO 13950,
in violation of the Fifth Amendment.
22.

The inference of a race and sex-based discriminatory motive is supported by several

23.

President Trump's multiple false statements maligning speech and viewpoints that

factors.

acknowledge the history and persistence of discrimination evince a discriminatory motive.
24.

EO 13950's prohibitions on topics, including systemic race and sex discrimination,

implicit race and sex biases, and the persistent harms associated with systemic discrimination and
implicit biases, penalizes employers seeking to eradicate discrimination in the workplace and to
ensure a hostility-free work environment for people of color, women, and/or LGBTQ individuals.
25.

The Trump Administration has engaged in procedural and substantive departures

in the course of its issuance, resulting in substantive irregularities, which are indicative of its
discriminatory intent.
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26.

Although maximizing efficiency and economy in the workplace are noted as

motivating reasons for the issuance of EO 13950, the Order actually undermines these goals
because employers counteracting the effects of implicit biases, structural inequalities, systemic
discrimination, and racial/gender privileges and hierarchies maximize the potential, productivity,
and economy of their workforce.
27.

The historical background of the Order evinces its "invidious purpose" of silencing

viewpoints inconsistent with those of the Trump Administration and advancing a revisionist
history that denies the enduring effects of the historic subjugation of people of color, women,
and/or LGBTQ individuals to the detriment of those persons.
28.

Moreover, the specific sequence of events leading up to the issuance of the Order

illustrate its intention to continue the Trump Administration's efforts to deny the historic and
persistent discrimination experienced by people of color, women, and/or LGBTQ community in
our society.
29.

Finally, the Trump Administration's cancellation of trainings in response to

EO 13950 has established a clear pattern of targeting trainings and other speech that addresses and
discusses concepts pertaining to systemic discrimination and structural inequalities.
30.

Taken together, the false statements made about the Order's prohibited speech; the

inconsistency between the Order's stated goals for workforce economy and efficiency and opposite
actual effect; the foreseeable certainty of its disparate impact on people of color, women, and/or
LGBTQ individuals; the Order's procedural and substantive departures; the Order's historical
background and the sequence of events preceding its issuance; and the Trump Administration's
clear pattern of cancelling trainings that address and discuss issues pertaining to systemic
discrimination and structural inequalities against people of color, women, and/or LGBTQ
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individuals, all indicate an intent to discriminate on the basis of race, national origin, sex, and/or
gender.
31.

The Trump Administration's stated justifications and policy rationales for

EO 13950 are pre-textual and meant to obfuscate its impermissible discriminatory purpose.
REQUEST FOR RELIEF
Plaintiffs respectfully request that the Court grant the following relief:
A.

A declaration pursuant to 28 U.S.C. § 2201 that EO 13950 is unlawful and invalid.

B.

A permanent injunction enjoining Defendant, his officials, agents, employees,

assigns, and all persons acting in concert or participating with them from implementing or
enforcing any part of EO 13950;
C.

An order awarding Plaintiff cost of suit, and reasonable attorneys' fees and

expenses pursuant to any applicable law; and
D.

Such other relief as this Court deems equitable, just, and proper.

Dated: October 29, 2020
Respectfully submitted,
/s/ Samuel Spital
Sherrilyn Ifill*
Director-Counsel
Janai Nelson*
Samuel Spital, Bar ID NY0248
Counsel of Record
Jin Hee Lee**
Monique Lin-Luse**
Amber Koonce**
NAACP LEGAL DEFENSE AND
EDUCATIONAL FUND, INC.
40 Rector St., 5th Floor
New York, NY 10006
Tel.: (212) 965-2200
Fax.: (212) 226-7592
sspital@naacpldf.org
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Ajmel Quereshi, Bar ID 1012205
NAACP LEGAL DEFENSE AND
EDUCATIONAL FUND, INC.
700 14th Street N.W., Ste.600
Washington, DC 20005
Tel: (202) 682-1300
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From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
10/29/2020 2:50:41 PM
To:
Dankowitz, Beverly - SOL [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d35b44f0957b4cdeb796c97e5990ebcf-Dankowitz,]; Legum, Radine - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d21aa80a5d2c4ea498ef4f14b7be64ff-Legum, Radi]; Bickerstaffe, Keir - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=76946342408840629d14d5b8c536a764-Bickerstaff]; Lupardo, Jeffrey - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=e9be16c2b6ba4424bee7db27be14389e-Lupardo, Je]
CC:
Gaglione, Robert J - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1488b4650b734927906fed5870ab9642-Gaglione, R]; Davidson, Patricia J OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=881aff8bf6fb4a85ae33921a0cb1596b-Davidson, P]; Gean, Lissette - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bbb9a13178c24aadb6b7613f2f9041f3-Gean, Lisse]; Kaiser, Javaid - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=le5f5c483d9741aa8d6ed6b0dadd6027-Kaiser, Jav]; Smith, Kelley - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=0cea2c4e5e114c0daafc5aabb237c96a-Smith, Kell]; Williams, Tina T - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=de1calbb58004746a50104bd40a50623-Williams, T]; LaJeunesse, Robert OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c9f3ffa568704a2db7b79e20a25c080e-LaJeunesse,]
Subject:
EO 13950 Lawsuit
Attachments: 2020-10-29 NUL v. Trump - Complaint - FINAL.pdf

Please see attached lawsuit being filed regarding EO 13950. We received it from OPA/press. SOL FO is aware
and coordinating with DOJ/WH. Patty and Lissette, please let other senior leaders in OFCCP know. All
responses to press inquiries are being handled by SOL FO/WH/DOJ in consultation with OPA (I've already
provided them the agency's input). It is litigation and sensitive so please avoid public comments on it, and SOL
has the lead on evaluating and responding to the Complaint along with DOJ. Thanks, Craig
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL URBAN LEAGUE,
80 Pine Street, 9th Floor,
New York, NY 10005
NATIONAL FAIR HOUSING ALLIANCE,
1331 Pennsylvania Avenue NW, #650,
Washington, DC 20004
Plaintiffs,
v.

Case No.

DONALD J. TRUMP,
in his official capacity as
President of the United States;
1600 Pennsylvania Avenue NW,
Washington, DC 20500
EUGENE SCALIA,
in his official capacity as
United States Secretary of Labor;
200 Constitution Ave NW,
C-2318
Washington, DC 20210
U.S. DEPARTMENT OF LABOR,
200 Constitution Ave NW,
S-2521
Washington, DC 20210
Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

DOL003615

Plaintiffs National Urban League and National Fair Housing Alliance, on behalf of
themselves and all others similarly situated (collectively, "Plaintiffs"), bring this civil rights class
action for injunctive and declaratory relief against Defendants President Donald J. Trump; Eugene
Scalia, United States Secretary of Labor; and the United States Department of Labor (collectively,
"Defendants") for violations of the First and Fifth Amendments to the United States Constitution.
PRELIMINARY STATEMENT
1.

Every nation's history includes unsettling truths that many would prefer to forget

or deny. But true patriotism demands confronting the truths of our history
embarrassing or dishonorable

no matter how

and undertaking the difficult work of learning from the lessons of

our past in order to move forward. For the United States, that work requires reckoning with our
shameful legacy of racial subjugation of Black people in this country
to mass incarceration and police violence

from slavery and Jim Crow

as well as our long history of express discrimination

against other people of color, women, and LGBTQ persons.
2.

Without uninhibited discussion and examination of that legacy, we are ill-equipped

as a nation to address its ongoing manifestations in present-day forms of discrimination and bias.
The First Amendment protection of free speech in the United States Constitution ensures that all
Americans are empowered to engage freely in an exchange of ideas, truth-telling, and difficult
conversations about this history. This protection extends equally to those who engage with the
federal government, where the policies that affect the lives of all Americans are developed,
enacted, and funded.
3.

On September 22, 2020, President Trump issued Executive Order 13950, entitled

"Executive Order on Combating Race and Sex Stereotyping" ("EO 13950" or "the Order").
Contrary to its title, the Order is an extraordinary and unprecedented act by the Trump
Administration to undermine efforts to foster diversity and inclusion in the workplace. The Order
1
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strikes at the heart of those critical efforts by government and nongovernment actors
trainings and other forms of private speech in the workplace

including

to eradicate race and sex

stereotyping and other continuing manifestations of entrenched discrimination and bias against
people of color, women, and LGBTQ individuals.
4.

EO 13950 prohibits the National Urban League, the National Fair Housing

Alliance, and Class members (including current and prospective federal contractors and grant
recipients) from discussing and promoting concepts like, among other things, systemic race and
sex discrimination and implicit race and sex biases. In so doing, EO 13950 prevents Plaintiffs
from effectively addressing the persistent harms, privileges, and disadvantages associated with
systemic discrimination and implicit biases. This broad-based prohibition of private speech on
matters of immense public concern and public welfare violates the guarantees of Free Speech,
Equal Protection, and Due Process, which are fundamental to the rights secured in the United
States Constitution. The depth and scope of EO 13950's constitutional flaws are alarming and, if
left unremedied, will erode the core principles of our democracy and the foundations of our
pluralistic society.
5.

The right to Free Speech, secured in the First Amendment, is foundational to a free

and democratic republic. As stated by the United States Supreme Court, "[i]f there is any fixed
star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall
be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to
confess by word or act their faith therein." Texas v. Johnson, 491 U.S. 397, 415 (1989) (quoting
W. Va. Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943)).
6.

Yet, in an exercise of authoritarian thought- and speech-control, EO 13950 imposes

expansive restrictions on the National Urban League, the National Fair Housing Alliance, and the

2
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Class based on President Trump's inaccurate and discriminatory viewpoints, including his
opinions that our Nation's founders

many of whom enslaved Africans in bondage

founded the

United States on principles of racial and gender equality; that discussions of the lingering and
damaging effects of race and sex discrimination constitute "divisive concepts," "race or sex
stereotyping," or "race or sex scapegoating"; and that discussing, acknowledging, or remedying
the harms, privileges, and disadvantages attendant to systemic race and sex discrimination would
negatively impact the "economy and efficiency in Federal contracting" and the "unity in the
Federal workforce."
7.

EO 13950 presents a false rendering of our Nation's history by misrepresenting the

Founders as inspired by the "belief in the inherent equality of every individual" and "reject[ing]
racialized views of America" that "our government `was made on the white basis' by white men,
for the benefit of white men.'" It is beyond dispute that, at the time of our Nation's founding, the
Founders embraced a narrative of white supremacy, benefitted economically from the free labor
of enslaved Africans, considered enslaved Africans to be three-fifths of a person in the United
States Constitution, denied women and people of color the right to vote and other political rights,
and passed laws that uniformly and expressly discriminated on the basis of race and sex.
8.

Almost seven decades after the ratification of the United States Constitution, the

United States Supreme Court in Dred Scott v. Sanford, 60 U.S. 393 (1857), concluded that Black
people could not be "citizens" entitled to "the rights and privileges" under the United States
Constitution because they "had for more than a century before" the Constitution's adoption "been
regarded as beings of an inferior order, and altogether unfit to associate with the white race, either
in social or political relations; and so far inferior, that they had no rights which the white man was
bound to respect." Id. at 404-07.

3
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9.

United States Supreme Court opinions, both before and after Dred Scott, have

likewise acknowledged and sometimes endorsed racist views and opinions about other people of
color. See, e.g., Johnson & Graham's Lessee v. M'Intosh, 21 U.S. 543, 590 (1823) (referring to
Native Americans as "fierce savages, whose occupation was war and whose subsistence was drawn
chiefly from the forest"); Plessy v. Ferguson, 163 U.S. 537, 561 (1896) (Harlan, J., dissenting)
(disagreeing with de jtire segregation, but noting that Chinese people are "a race so different from
our own that we do not permit those belonging to it to become citizens of the United States");
Hernandez v. Texas, 347 U.S. 475, 479-80 (1954) (in first case recognizing Equal Protection rights
for people of Mexican descent, noting that Mexican-American children had attended segregated
schools, that a restaurant "prominently displayed a sign announcing `No Mexicans Served,'" and
that "[o]n the courthouse grounds . . . , there were two men's toilets, one unmarked, and the other
marked `Colored Men' and `Hombres Aqui' (`Men Here')"). Id. at 479-80.
10.

Sexism also has deep roots in our political and social history. For example, a

concurring opinion in Bradwell v. Illinois, 83 U.S. 130 (1872), in which the United States Supreme
Court refused to recognize a woman's right to be admitted as a practicing attorney, considered it
"a maxim of that system of jurisprudence that a woman had no legal existence separate from her
husband, who was regarded as her head and representative in the social state . . . . The paramount
destiny and mission of women are to fulfill the noble and benign offices of wife and mother." Id.
at 141.
11.

Discrimination against LGBTQ individuals has also featured prominently in our

country's laws. A concurring opinion in Bowers v. Hardwick, 478 U.S. 186 (1986), in which the
United States Supreme Court refused to invalidate criminal sodomy laws in Georgia, noted that
"the proscriptions against sodomy have very `ancient roots.' Decisions of individuals relating to

4
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homosexual conduct have been subject to state intervention throughout the history of Western
civilization. Condemnation of those practices is firmly rooted in Judeo-Christian moral and ethical
standards. . . . The common law of England, including its prohibition of sodomy, became the
received law of Georgia and the other Colonies. In 1816, the Georgia Legislature passed the statute
at issue here, and that statute has been continuously in force in one form or another since that
time." Id. at 196-97.
12.

The Supreme Court has since discredited these racist, sexist, and homophobic

views, and our Nation has made significant progress in recognizing and enforcing the equal rights
of people of color, women, and LGBTQ individuals. But members of these protected groups
continue to face substantial societal discrimination, including barriers to equal employment
opportunities, and are still, to the present day, too often subject to hostile work environments.
13.

By denying the longstanding discrimination against people of color, women, and

LGBTQ individuals, EO 13950 is an invitation for revisionism and retrogression on matters of
truth and equality. To the detriment of employees of color, women, and LGBTQ individuals,
EO 13950 prohibits laudable and necessary efforts by Plaintiffs who want to counteract the effects
of systemic discrimination and biases in the workplace. This, in turn, prevents Plaintiffs from
creating and maximizing economic efficiencies by ensuring the satisfaction and inclusivity of all
their employees, and reaping the full benefits of a diverse and productive workforce.
14.

Despite the urgent need to address and remedy systemic discrimination and counter

the harms stemming from implicit biases, EO 13950 unconstitutionally forces Plaintiffs to choose
between censoring speech on these important issues or forfeiting any opportunity to enter into a
federal contract for the provision of goods or services or to receive federal funds as a grant
recipient. The infringement of Plaintiffs' private speech on these matters of public concern and
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public welfare is deeply troubling. But Defendants' actions are even more menacing given that
issues of systemic race and sex discrimination have been at the forefront of public discourse
throughout the Trump Administration. This censorship of Plaintiffs' speech by the federal
government is anathema to a free democracy.
15.

Furthermore, EO 13950 utilizes imprecise and ill-defined terms that reflect the

factually inaccurate viewpoints and opinions of President Trump and are dependent on the
speculative and subjective reactions of individuals to the protected speech. The difficulty
impossibility

if not

of knowing precisely what is included in the wide swath of speech censored by EO

13950 has already had, and will continue to have, a broad chilling effect. To protect their status
as federal contractors or grant recipients, Plaintiffs and the Class would have to err on the side of
caution and interpret the EO 13950 broadly to ensure compliance with its vague and seemingly
expansive mandates. When combined with the EO's encouragement that individuals report
perceived violations of the Order's terms by calling a "hotline" telephone number at the
Department of Labor, the uncertain boundaries of the speech purportedly prohibited by the Order
creates a system of suppression as hostile to the First Amendment's core protections as can be
imagined.
16.

EO 13950 is, therefore, in clear violation of the First and Fifth Amendments to the

United States Constitution, resulting in serious and irreparable injury to Plaintiffs National Urban
League and National Fair Housing Alliance, as well as the Class.
PARTIES
17.

The National Urban League (or "NUL") is a 501(c)(3) non-profit corporation

headquartered in New York, New York. As a historic civil rights organization founded in 1910,
NUL's mission is to collaborate with community leaders, policymakers and other partners to
improve the standards of living for the Black community and other underserved groups across
6
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America. The NUL has 90 affiliates serving 300 communities across 36 states and the District of
Columbia. NUL works to spearhead and advocate for public policies that can close the equality
gap, and NUL's local affiliates provide direct services that improve the lives of Americans in their
communities. NUL has been, is and seeks to be in the future a federal contractor and federal grant
recipient.
18.

The National Fair Housing Alliance (or "NFHA") is a 501(c)(3) non-profit

corporation headquartered in Washington, D.C.

NFHA and its operating members aim to

eliminate housing discrimination and ensure equal housing opportunities to all people through
education, outreach, membership service, policy initiatives, consulting services, community
development, advocacy and enforcement. The NFHA's members include over 200 private, nonprofit fair housing organizations, state and local civil rights agencies and individuals across the
United States. NFHA has over 70 operating member organizations nationwide that support fair
housing work in their regions in 29 states and the District of Columbia. NFHA focuses on a variety
of matters, including policy initiatives, research, education and outreach, and the operating
members of the NFHA provide direct services to victims of housing discrimination. NFHA has
been, is and seeks to be in the future a federal contractor and federal grant recipient.
19.

Defendant Donald J. Trump is the President of the United States. He is sued in his

official capacity. In that capacity, he issued the EO 13950 challenged in this lawsuit.
20.

Eugene Scalia is the United States Secretary of Labor. He is sued in his official

capacity.
21.

EO 13950 directs The United States Department of Labor, through the Office of

Federal Contract Compliance Programs (or "OFCCP"), to establish a hotline and investigate
complaints received under the order alleging that a Federal contractor or grantee is utilizing
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training programs in violation the Order. EO 13950 Sec. 4(b). The Department of Labor is
instructed to "take appropriate enforcement action and provide remedial relief, as appropriate."
Id.
JURISDICTION AND VENUE
22.

The Court has subject matter jurisdiction under 28 U.S.C. § 1331 (federal question)

because this action arises under the Constitution and the laws of the United States.
23.

Venue is proper in this District under 28 U.S.C. § 1391(e) because plaintiff National

Fair Housing Alliance resides within this District and/or because each Defendant is an agency of
the United States or an officer or employee of the United States or any agency thereof acting and
sued in their official capacities, at least one Defendant resides in this District, and a substantial
part of the events or omissions giving rise to the claim occurred in this District.
24.

The Court is authorized to award the requested declaratory and injunctive relief

under 28 U.S.C. §§ 2201-2202 (Declaratory Judgment Act).
FACTUAL ALLEGATIONS
I.

EO 139.50 PROHIBITS AND CENSORS PROTECTED SPEECH.
A.

The Text of EO 139.50 Demonstrates Its Purpose to Prohibit, Censor, and
Chill Speech and Viewpoints with Which the Trump Administration
Disagrees.

25.

On September 22, 2020, President Trump issued EO 13950, which prohibits the

use of, or instruction on, certain defined "divisive concepts" by, inter alia, federal contractors and
their subcontractors and vendors and federal grant recipients, including diversity or inclusion
training programs in their workplaces ("Protected Speech").
26.

The very text of the Order confirms that its purpose is not to combat unlawful

stereotyping, but to prohibit private entities' expression of views on race, sex, and gender that take
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into account the history and persistent discrimination of people of color, women, and the LGBTQ
community in order to foster a diverse and inclusive workplace that values all employees.
27.

EO 13950 imposes the inaccurate and ahistorical viewpoints of the Trump

Administration on federal contractors and grantees simply because President Trump disagrees with
the Protected Speech.
28.

Among other things, EO 13950 takes exception to "people" advancing a "vision of

America" that takes into account "collective social and political identities." EO 13950 Sec. 1. The
Order objects to an "ideology" that is grounded in particular portrayals of "our country's history
and its role in the world." Id.
29.

EO 13950 bans discussions of inequality grounded in the context of our Nation's

history and the lived experiences of those who have been most marginalized and discriminated
against. The Order presents an ahistorical and counterfactual narrative that prohibits consideration
of the structural barriers rooted in race and gender discrimination, thereby reinforcing and
cementing existing inequalities into a permanent status quo.
30.

EO 13950 restricts Protected Speech by proscribing the teaching of "divisive

concepts" defined to include vague and subjective categories of speech that might cause an
individual to feel "discomfort, guilt, anguish, or any other form of psychological distress on
account of his or her race or sex" based on fact-based discussions about structural inequalities. Id.
at Sec. 2(a).
31.

To effectuate its categorical ban on the Protected Speech, EO 13950 requires

government contracting agencies to place the following restrictions on any contractors they
employ:
The contractor shall not use any workplace training that inculcates
in its employees any form of race or sex stereotyping or any form of

9
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race or sex scapegoating, including the concepts that (a) one race or
sex is inherently superior to another race or sex; (b) an individual,
by virtue of his or her race or sex, is inherently racist, sexist, or
oppressive, whether consciously or unconsciously; (c) an individual
should be discriminated against or receive adverse treatment solely
or partly because of his or her race or sex; (d) members of one race
or sex cannot and should not attempt to treat others without respect
to race or sex; (e) an individual's moral character is necessarily
determined by his or her race or sex; (0 an individual, by virtue of
his or her race or sex, bears responsibility for actions committed in
the past by other members of the same race or sex; (g) any individual
should feel discomfort, guilt, anguish, or any other form of
psychological distress on account of his or her race or sex; or (h)
meritocracy or traits such as a hard work ethic are racist or sexist, or
were created by a particular race to oppress another race.
Id. at Sec. 4.
32.

Thus, for example, EO 13950 prohibits workplace training that discusses implicit

biases and the collective responsibility of people of all races and sexes to counteract implicit biases,
eradicate systemic discrimination, and ensure a hostility-free work environment.
33.

In short, EO 13950 prohibits any federal contractor from engaging in speech,

including the provision of certain training to its employees, that may foster belief in certain
concepts that President Trump has deemed divisive, but which are widely-accepted, historicallybased concepts that have been used for years in trainings and programs across the country in
corporate, public sector, and educational settings.
34.

If a contractor fails to comply with the Order, their contract "may be canceled,

terminated, or suspended in whole or in part and the contractor may be declared ineligible for
further Government contracts." EO 13950 Sec. 4(a)(3). The contractor may also be subjected to
sanctions as authorized in Executive Order 11246, such as publication of the contractors' names
or recommendation that EEOC institute proceedings against the contractor under Title VII of the
Civil Rights Act of 1964. Id. (citing Exec. Order No. 11,246 (Sept. 24, 1965), as amended by
Exec. Order 12,086, 43 Fed. Reg. 46501 (Oct. 5, 1978).
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35.

EO 13950 sets forth similar restrictions for federal grant recipients. Under the

Order, the heads of all government agencies must "identify programs for which the agency may,
as a condition of receiving such a grant, require the recipient to certify that it will not use Federal
funds to promote the concepts [(a) through (h) described above]," and they must submit this list to
the Director of the Office of Management and Budget (or "OMB") within sixty days. EO 13950
Sec. 5.
36.

EO 13950 also threatens the prospect of enforcement against those who express

viewpoints that the Trump Administration disfavors. Specifically, the Order directs the Attorney
General to assess the extent to which "workplace training that teaches the divisive concepts" may
contribute to a hostile work environment and give rise to liability under Title VII of the Civil
Rights Act of 1964.
37.

EO 13950 further permits contractors who become involved in, or are threatened

with, litigation with a subcontractor or vendor as a result of compliance with EO 13950 to request
that the United States enter the litigation to protect the interest of the United States. EO 13950
Sec. 4(a)(4).
B.

Events Before and After President Trump Issued EO 13950 Illuminate the
Administration's Intent to Silence Viewpoints on Race and Gender with
Which the Trump Administration Disagrees.

38.

The sequence of events leading up to the issuance of EO 13950 indicates that the

Order was part of a reactionary effort by the Trump Administration to use the power of the federal
government to force private entities to adopt its own narrative that denies or maligns any
acknowledgement of the enduring consequences of slavery and the subsequent subjugation of
Black people and other people of color in the United States.
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39.

On June 26, 2020, during the aftermath of George Floyd's killing and in response

to protests against monuments of men who enslaved Black people,' President Trump issued an
Executive Order ensuring that any person or group that destroyed or vandalized a monument,
memorial, or statue, would be prosecuted to the fullest extent, authorizing a penalty of up to ten
years imprisonment for willful injury of Federal property.

Exec. Order No. 13933, 85

C.F.R. 40081 (2020).
40.

On July 3, 2020, in further response to protests against monuments of men who

enslaved Black people, President Trump signed an Executive Order to re-erect monuments of these
men in a National Garden of American Heroes. Exec. Order No. 13934, 85 C.F.R. 41165 (2020).
41.

On August 12, 2020, Christopher F. Rufo, a director at the conservative think tank

Discovery Institute, tweeted that Sandia National Laboratories hosted a mandatory training called
"White Men's Caucus on Eliminating Racism, Sexism, and Homophobia in Organizations."2
Mr. Rufo described this training as "a 3-day reeducation camp for `white-males,' with the goal of
exposing their `white privilege' and deconstructing `white male culture.'" He then proceeded to
post documents from what he described as "the race-segregated, taxpayer-funded session."3 The
next day, Mr. Rufo tweeted an update that "multiple congressional and White House officials ha[d]
reached out to [him] about Sandia Lab's white male reeducation camp.'"4 That same day, Mr.
Rufo appeared on Tucker Carlson Tonight, a program on the Fox News Network, and described

Alan Taylor, The Statues Brought Down Since the George Floyd Protests Began, THE
ATLANTIC (Jul. 2, 2020), https://www.theatlantic.com/photo/2020/07/photos-statues-removedgeorge-floyd-protests-began/613774/.
2 Christopher F. Rufo (@realchrisrufo), TWITTER (Aug. 12, 2020, 1:40 PM),
https://twitter.com/realchrisrufo/status/1293603172842221570.
3

Id.

Christopher F. Rufo (@realchrisrufo), TWITTER (Aug. 13, 2020, 8:50AM),
https://twitter.com/realchrisrufo/status/1293892725683568641.
4
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the Sandia Labs trainings as "a mandatory program for white male executives where they were
supposed to essentially break down their white male identity and confess their sins to diversity
trainers."5
42.

On September 1, 2020, Mr. Rufo returned to Tucker• Carlson Tonight and described

his new investigation into a Treasury Department diversity training, which "told Treasury
employees that America is a fundamentally white supremacist country . . . [a]sking them to accept
all of the baggage that comes with this reducible essence of whiteness."6 Mr. Rufo further revealed
"[t]he FBI is now holding weekly sessions on intersectionality, which is a hard-Left academic
theory . . . with the white, straight male being at the very top of this pyramid of evil."7 On Twitter,
Mr. Rufo called on President Trump to "immediately issue an executive order abolishing critical
race theory from the federal government."8
43.

Just three days later, on September 4, 2020, OMB Director Russell Vought released

a memorandum that ended "agency spending related to any training on `critical race theory' white
privilege, `or any other training or propaganda effort that teaches or suggests either (1) that the
United States is an inherently racist or evil country or (2) that any race or ethnicity is inherently
racist or evil." Off. of Mgmt. & Budget, Exec. Off. of the President, Memorandum for the Heads
of Executive Departments and Agencies No. M-20-34, Training in the Federal Government
(Sept. 4, 2020). Director Vought announced the Administration's measures "to halt critical race

5 Christopher Rufo, TUCKER CARLSON TONIGHT, FOX NEWS (Aug. 13, 2020),
https://www.foxnews.com/us/chris-rufo-one-man-war-race-theory.
6 Christopher Rufo, TUCKER CARLSON TONIGHT, FOX NEWS (Sept. 1, 2020),
https://www.youtube.com/watch?v=rBXRd'W'flV 7M .
7

Id.

Christopher F. Rufo (@realchrisrufo), TWITTER (Sept. 1, 2020, 10:31 PM),
https://twitter.com/realchrisrufo/status/1300984639 08968449?s-20.
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theory trainings immediately" on Twitter y Director Vought described Critical Race Theory
trainings as "indoctrination trainings that sow division and racism[.]"1°
44.

On September 5, 2020, a day after OMB's Memorandum issued, President Trump

tweeted that "Critical Race Theory" was a "sickness that cannot be allowed to continue" and
directed people to "report any sightings so we can quickly extinguish!"11 The President's tweet
linked to a Breitbart article entitled "Trump Orders Purge of `Critical Race Theory' from Federal
Agencies," which described Critical Race Theory as a "leftist, racist doctrine that forms the
intellectual underpinnings of Black Lives Matter, Antifa, and other radical organizations currently
engaged in unrest on America's streets."12
45.

On September 15, 2020, Director Vought responded to Mr. Rufo's tweet about a

scheduled CDC implicit bias training.

Director Vought tweeted that the training had been

"cancelled immediately," "per @POTUS's directive."

The training reportedly planned to

"'examine the mechanisms of systemic racism' and address `[w]hite supremacist ideology.'"13

9 Russel Vought (@RussVought45), TWITTER (Sept. 4, 2020, 7:57 PM),
https://twitter.com/RussVought45/status/13 02033078848753665.

1° Russ Vought (@RussVought45), TWITTER (Sept. 4, 2020, 7:57 PM),
https://twitter.cotn/RussVought45/status/1302033078848753665.
" Donald J. Trump (@realDonaldTrump), TWITTER (Sept. 5, 2020, 7:52 AM),
https://twitter.comlrealDonaldTrumplstants/1302212909808971776.
Id.; Allum Bokhari, Party's Over: Trump Orders Purge `Critical Race Theory' From
Federal Agencies, Breitbart, (September 4, 2020),
https://www.breitbart.com/tech/2020/09/04/partys-over-trump-orders-purge-of-critical-racetheory-from-federal-agencies/.
12

Russell Vought (@RussVought45), TWITTER (Sept. 15, 2020, 11:08 AM),
https://twitter.com/RussVought45/status/1305886092361715713 .
13
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That same day, Director Vought was reported as describing diversity trainings that include Critical
Race Theory as "problematic and un-American."14
46.

On September 17, 2020, President Trump hosted the inaugural White House

Conference on American History, where he maligned Critical Race Theory and The 1619
Project

an historical account of slavery in America by leading journalists published in the New

York Times in 2019-as "crusade[s] against American history," "toxic propaganda," and
"ideological poison, that, if not removed [would] . . . destroy our country."

15

The President

explained that this was why he "banned trainings in this prejudiced ideology from the federal
government and banned it in the strongest manner possible." President Trump also announced
that he would soon establish the 1776 Commission by Executive Order to "promote patriotic
education."16
47.

Three days later, on September 22, 2020, President Trump issued EO 13950.

President Trump explained in a tweet: "A few weeks ago, I BANNED efforts to indoctrinate
government employees with divisive and harmful sex and race-based ideologies. Today, I've
expanded that ban to people and companies that do business . .

17 . . .

with our Country, the United

States Military, Government Contractors, and Grantees. Americans should be taught to take

14 OMB Director Russell Vought on Defunding Critical Race Theory in Federal
Agencies, The Federalist (Sept. 15, 2020), https://thefederalist.com/2020/09/15/omb-directorrussell-vought-on-defunding-critical-race-theory-in-federal-agencies/.
15 Remarks by President Trump at the White House Conference on American History,
National Archives Museum (Sept. 17, 2020), https://www.whitehouse.gov/briefingsstatements/remarks-president-trump-white-house-conference-american-history/.
16

Id.

Donald J. Trump (@realDonaldTrump), TWITTER (Sept. 22, 2020, 6:53 PM),
https://twitter.com/realDonaldTrump/status/ 1308539918075883523.
17
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PRIDE in our Great Country, and if you don't, there's nothing in it for you!"18 The White House
announced the EO as one part of several previous executive actions intended to "Defend[] Our
History."19 And Director Vought described it as "another important step that builds off [President
Trump's] directive to agencies to stop trainings that push a radical anti-American agenda."2°
48.

On September 23, 2020, Director Vought appeared on Fox News and further

explained:
"[Critical Race Theory] is a theory that emanates from left-wing
universities across the country that suggests that our institutions are
fundamentally racist and need to be brought down. And it reflects
itself in two primary thoughts. One is that the country itself, the
founding, was flawed and that this country is racist to its core. And
number two that all white people are fundamentally racist and that
is just itself discrimination on the basis of race. . . . And obviously
we believe something different than that.. . . This is a specific
effort to go after a specific leftist theory that we think is
un-American.21
49.

After the issuance of the EO and the preceding OMB Memorandum, the sequence

of trainings cancelled by the Administration revealed a pattern of targeting trainings that
discussed Critical Race Theory and related concepts intended to benefit people of color.
50.

The same day EO 13950 was issued, Director Vought replied to a tweet by

Mr. Rufo accusing the State Department, Environmental Protection Agency, and the Department

Donald J. Trump (@realDonaldTrump), TWITTER (Sept. 22, 2020, 6:53 PM),
https://twitter.cotthealDonaldTrump/status/1308539921829781504.
18

19 The White House, Law & Justice Briefing Statement, President Trump is Fighting
Harmful Ideologies that Cause Division in Our Federal Workplaces (Sept. 22, 2020),
https://www.whitehouse.govfbriefings-statements/president-trump-fighting-harmful-ideologiescause-division-federal-workplaces/.

20 Russ Vought (@RussVought45), TWITTER (Sept. 22, 2020, 7:10 PM),
httpsiftwitter.com/RussVought45Istatus/1308544280701612034.
Russ Vought (@RussVought45), TWITTER (Sept. 23, 2020, 5:22 PM),
https://twitter.comaussVought45/status/1308879418891345920.
21
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of Veterans Affairs of hosting trainings about "critical race theory," that allegedly violated the
Order by "pressuring staff to denounce their `white privilege,' become `co-resistors' against
`systemic racism' and sign `equality pledges.'" Director Vought responded that all three trainings
were cancelled, despite there being no indication in the tweet that these trainings violated the text
of EO 13950.22
51.

On October 8, 2020, in a sweeping action expanding the reach of EO 13950's

repression, Assistant Attorney General Lee Lofthus ordered the Department of Justice leaders to
suspend not only diversity and inclusion trainings, but also any related "programs, activities, and
events."23
52.

A week later, during the first presidential debate, when asked why he ended "racial

sensitivity training that addresses white privilege or Critical Race Theory," President Trump
responded, "I ended it because it's racist ... [t]hey were teaching people to hate our country, and
I'm not going to allow that to happen."24
53.

The sequence of events leading to President Trumps issuance of EO 13950, as well

as his own statements, reveal the order's clear purpose to restrict, if not, prohibit the expression of
viewpoints with which he disagrees or, otherwise, deems "un-American."

22 Russ Vought (@RussVought45), TWITTER (Sept. 22, 2020, 6:34 PM),
https://twitter.com/RussVought45/status/1308535115006570498.

Katie Benner, Justice Dept. Suspends All Diversity and Inclusion Training for Staff,
N.Y. TIMES (Oct. 9, 2020), https://www.nytimes.com/2020/10/09/us/politics/justice-departmentdiversity-training.html.
23

24 Donald J. Trump, WATCH: Biden urges unity to 'defeat racism'; Trump decries racial
sensitivity training, First Presidential Debate, YoUTUBE (Sept. 29, 2020),
https://www.youtube.com/watch?v=pqGyzLjXfjo (footage from the First Presidential Debate).
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C.

EO 13950 Fails to Provide Fair Notice of What Conduct and Content Is
Actually Prohibited.

54.

Under the terms of EO 13950, there is no objective way to determine which

activities are permitted and which are prohibited, creating a broad chilling effect and inviting
unpredictable, uneven, and potentially selective enforcement.
55.

For example, EO 13950 prohibits employers from holding "workplace training"

that "inculcates" certain "divisive concepts" in employees. EO 13950 Sec. 4(a)(1). However, the
Order never defines "workplace training," which can occur in many contexts and for many
reasons

such as an employee's onboarding, part of the promotion process, ongoing professional

education, or an effort to address workplace conduct issues.
56.

In addition, the Order does not explain, or otherwise define, the prohibited act of

"inculcat[ing]." There are no criteria in the Order for a federal contractor to understand whether
training needs to reach a certain level of repetition, admonition, and insistence to be deemed to
"inculcate[e]" employees or whether, for example, a single training that references a so-called
"divisive concept" is enough to trigger the Order. 25
57.

Nor are the prohibited "divisive concepts" sufficiently defined. For example, the

Order prohibits training that "inculcates" the concept that "the United States is fundamentally
racist or sexist." But there is no description of what "fundamentally" racist or sexist means. Under
the Order's prohibitions, it is unclear if explaining this historical context (e.g., discussing the
Nation's history of slavery, the Jim Crow laws, the Civil Rights Movement, the Women's
Liberation Movement, the Stonewall uprising, mass incarceration, pay equity or other topics

Inculcate, v., OXFORD ENGLISH DICTIONARY ONLINE (last visited October 28, 2020),
www.oed.com/view/Ently/94107 (defining "inculcate" as "[t]o endeavor to force (a thing) into
or impress (it) on the mind of another by emphatic admonition, or by persistent repetition . . . to
teach forcibly").
25
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related to racial injustice, gender discrimination or inequity) and the foundational ways this history
shapes present-day manifestations of discrimination and biases, would be considered an assertion
that the United States is "fundamentally" racist or sexist.
58.

The Order also prohibits training that "inculcates" the view that "members of one

race or sex cannot and should not attempt to treat others without respect to race or sex."
EO 13950 Sec. 4(a)(1). But the Order provides no explanation for what it means "to treat others
without respect to race or sex," and the prohibition inexplicably flips basic anti-discrimination
principles on their head. Indeed Title VII, the ADEA, and the Pregnancy Discrimination Act all
expressly prohibit workplace conduct and decisions that perpetuate gender and age stereotypes
under the guise of "protecting" or showing "respect" for the elderly, women, or pregnant people.
59.

Employees' words, gestures, jokes, or acts can be hostile and discriminatory when

viewed in light of the "totality of the circumstances," which may necessarily include "race or sex."
See, e.g., Harris v. Forklift Sys., 510 U.S. 17, 23 (1993). But contrary to well-established doctrine
under Title VII, the Order suggests that considerations of race and sex should not factor into an
employee's behavior—i.e., that employees cannot be trained in a manner that restricts them from
engaging in conduct "without respect to race or sex." Because of the Order's vague language, it
is unclear what anti-discrimination workplace training comports with the Order's restrictions.
60.

The Order's prohibition on inculcating "discomfort" and "guilt" is similarly

inscrutable. The Order apparently prohibits training that includes the view that "any individual
should feel discomfort, guilt, anguish, or any other form of psychological distress on account of
his or her race or sex." EO 13950 Sec. 4(a)(1). However, the Order leaves unclear whether any
training that leads to feelings of discomfort by virtue of the nature of the subject matter is
prohibited.

19

DO L003634

61.

The Order also prohibits the concept that "meritocracy or traits such as a hard work

ethic are racist or sexist." EC 13950 Sec. 4(a)(1). Purported objective measures of merit, such as
tests and evaluations, have been used historically to exclude qualified members of protected groups
from employment opportunities. The Supreme Court has recognized that the disproportionate
impact of these tools of purported meritocracy can undermine equality and fairness in the
workplace and can, in fact, violate federal law. See Griggs v. Duke Power Co., 401 U.S. 424, 430
(1971) ("[P]ractices, procedures, or tests neutral on their face, and even neutral in terms of intent,
cannot be maintained if they operate to `freeze' the status quo of prior discriminatory employment
practices."). Under the Order, a reasonable employer has no way of knowing whether a seemingly
appropriate discussion about the interplay between purportedly "meritocratic" standards and
discriminatory impact

even a faithful explanation of the law

may be prohibited "inculcation"

of the view of "meritocracy" as "racist."
62.

Nor does the Order provide objective standards for enforcement. There is no basis

to determine whether any particular training program that discusses race relations, implicit bias,
the historical foundations and context of discrimination, and racial sensitivity, would comply or
violate the Order. The Order gives the Department of Labor (or "DOL") unfettered discretion in
enforcing the Order's workplace training prohibitions.
63.

The Order further states that grant recipients may need to certify that they will not

use federal funds to "promote" the same vague and ill-defined concepts that are banned for federal
contractors. EO 13950 Sec. 5. As with federal contractors, federal grant recipients are unable to
discern what precisely would be a prohibited use of federal funds under EO 13950, thus risking
their eligibility for federal grants.
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64.

In a letter to President Trump, dated October 8, 2020, the American Council on

Education wrote that the Order "is creating concern, confusion, and uncertainty for federal
contractors and grant recipients across the country." 26 Among other issues, the Council noted that
the Order "contains many ambiguities and gray areas"

including the definition of "divisive

concepts" "which means potentially substantial penalties for federal contractors and grantees
will be based upon the subjective determinations of federal officials."27
65.

On October 15, 2020 more than 150 businesses and nonprofit groups, including the

U.S. Chamber of Commerce, wrote a letter to President Trump, stating that "[a]s currently
written[,] . . . the E.O. will create confusion and uncertainty, lead to non-meritorious investigations,
and hinder the ability of employers to implement critical programs to promote diversity and
combat discrimination in the workplace."28 The groups noted that the definition of "divisive
concepts" leaves "considerable ambiguity as to what content would not be permitted in diversity
and inclusiveness . . . training" and "creates many gray areas and will likely result in multiple
interpretations."29
66.

In addition, Paulette Granberry Russell, the President of the National Association

of Diversity Officers in Higher Education, has said that the Order relies on "vague" terms,

26 Letter from Ted Mitchell, President, Am. Council on Educ., to President Donald J.
Trump (Oct. 8, 2020), https://www.acenet.edu/Documents/Letter-White-House-Race-and-SexStereotyping-Executive-Order-100820.pdf.
27

See id.

Coalition Letter on Executive Order 13950, U.S. Chamber of Corn. (Oct. 15, 2020),
https://www.uschamber.com/letters-congresslcoalition-1etter-executive-order-13950.
28

29

See id.
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including "race or sex stereotyping," which the Order does not "concret[e]ly define."30 Likewise,
the National Council of Nonprofits has noted that terms like "inculcates" and "workplace training"
are vague and ambiguous, and the divisive concepts themselves are unclear.31
D.

Other Executive Branch Guidance and Statements Have Only Added to the
Lack of Clarity

67.

On September 28, 2020, OMB published a Memorandum entitled "Ending

Employee Trainings that Use Divisive Propaganda to Undermine the Principle of Fair and Equal
Treatment for All" (Memorandum), which gave additional content to EO 13950's directives. Off.
of Mgmt. & Budget, Exec. Off. of the President, OMB M-20-37 (Sept. 28, 2020).

The

Memorandum expanded on the Order by highlighting terms, such as "critical race theory," "white
privilege," "intersectionality," "systemic racism," "positionality," "racial humility," and
"unconscious bias," as key to identifying the targeted "divisive" diversity training programs. Id.
at 2.
68.

This Memorandum singled out specific terms and subject matter, such as critical

race theory or white privilege, as targets of the Order even though they were not explicitly included
in the definition of "divisive concepts" proscribed by the text of the Order.

3° See Jeremy Bauer-Wolf, 3 colleges pause diversity efforts over• Trump executive order•,
EDUCATION DIVE (Oct. 9, 2020, 2:35 PM), https://www.educationdive.com/news/3-collegespause-diversity-efforts-over-trump-executive-order/586593/.
31

See Tim Delaney and David L. Thompson, How Nonprofits Can Stop Trump's Effort to
Roll Back Diversity Training, NONPROFIT QUARTERLY (Oct. 5, 2020),
https://nonprofitq uarterly.org/how-nonprofits-can-stop-trumps-effort-to-roll-back-diversitytraining/.
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69.

On October 7, 2020, OFCCP released nine frequently asked questions addressing

the EO.32 However, this guidance further contributed to the uncertainty surrounding the EO's
enforcement.

Regarding the EO's date of effectiveness, the OFCCP claimed that it could

"investigate claims of sex and race stereotyping" now "pursuant to its existing authority under
Executive Order 11246." However, OFCCP also instructed that EO 13950 applies to contracts
entered into or modified after November 21, 2020.
70.

On October 22, 2020, OFCCP published, in the Federal Register, a request for

information ("RFI") pursuant to EO 13950, seeking "comments, infoiniation, and materials from
Federal contractors, Federal subcontractors, and employees of Federal contractors and
subcontractors concerning workplace trainings involving prohibited race or sex stereotyping or
scapegoating."33 According to the RFI, the president "directed that the request for information
should request copies of any training, workshop, or similar programming having to do with
diversity and inclusion as well as information about the duration, frequency, and expense of such
activities."34
71.

These interpretive documents from the federal government only reinforce how

vague the terms of EO 13950 are and how expansively they can be interpreted for purposes of
enforcement.

32 Executive Order 13950 — Combatting Race and Sex Stereotyping, Office of Federal
Compliance Programs (Oct. 7, 2020), https://www.dol.goviagencies/ofccp/faqs/executive-order13950.

Request for Information; Race and Sex Stereotyping and Scapegoating, 85 Fed. Reg.
67,375-67,378 (Oct. 22, 2020).
33

34

Id.
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E.

EO 13950 Departs from Normal Procedures.

72.

Presidents historically follow specific procedural steps for enacting executive

orders, which ensure that they are properly reviewed, vetted, and implemented. One example of
this procedure can be found in the provisions of 1 CFR § 19.2—"Routing and approval of
drafts"

which lay out the procedure for review by the Office of Management and Budget,

Attorney General, and Office of the Federal Register, in order to ensure legality and language,
prior to submission to the President for signature. Other procedures ensure that the executive
order is properly implemented.
73.

These procedures have historically been found within the executive order itself

with provisions for amendment to reconcile the executive order with past orders, as well as
instructions to the relevant cabinet Secretary to draft rules and regulations for implementation.
Finally, executive orders are, historically, submitted to the Federal Acquisition Regulatory
Council and Office of Federal Contract Compliance Programs for implementation onto the
Federal Register and insertion into federal government contracts.
74.

EO 13950 reflects a radical departure from other executive orders and from these

usual procedures. For example, unlike recent executive orders related to the federal workplace,
such as, President Obama's Executive Order 13672 (amending two prior executive orders to
extend prohibitions against discrimination to also prohibit discrimination targeting sexual
orientation or gender identity) and Executive Order 13665 (prohibiting retaliation for inquiring
about, discussing, or disclosing compensation information), EO 13950 lacks any provision that
purports to amend Executive Order 11246 (1965), which already addresses anti-discrimination
requirements for federal contractors. Instead, EO 13950 excludes all contracts exempted by
Executive Order 11246, section 204, and mandates that all federal government contracting
agencies shall include specified contract language set forth in the Order. EO 13950 Sec. 4(a).
24
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75.

In addition, unlike prior workplace discrimination-related executive orders, the

Order does not instruct the Secretary of Labor to prepare regulations to implement the
requirements of the Order. Instead, the Order merely instructs the Department of Labor to establish
a hotline and investigate complaints of purported violations of the Order. EO 13950 Sec. 4(b).
76.

In another departure from the ordinary procedural attributes of executive orders

concerning workplace discrimination, the Order lacks any mechanism for rulemaking by the
Federal Acquisition Regulatory Council that would permit implementation and insertion of
specific language into contracts by the OFCCP. Instead, the Order purports to require "the Director
of OFCCP [to] publish in the Federal Register a request for information seeking information from
Federal contractors, Federal subcontractors, and employees [thereof] regarding the training,
workshops, or similar programming provided to employees" and, as described, mandates that all
federal government contracting agencies include specified contract language set forth in the Order.
EO 13950 Sec. 4.
II.

THE PROTECTED SPEECH THAT EO 13950 CENSORS AND CHILLS IS OF
IMMENSE PUBLIC CONCERN AND A MATTER OF PUBLIC WELFARE.
A. Discussions to Support and Advance Workplace Diversity, Inclusion, and
Equality Are Important Speech Due to the Persistence of Employment
Discrimination.
77.

Of the many ways that racism has blighted our democracy, economic and

employment-based injustice and exclusion rank among the most pervasive. Slavery involved the
theft of Black labor. Even in the non-slave states, Black people in the antebellum era were
relegated to menial employment positions. After the Civil War, Black Codes, the Convict Lease
system, and a veritable reign of terror by white supremacist groups in the South was motivated, in
part, by a desire to ensure a racialized employment hierarchy that forced Black people into the
lowest status employment sectors.
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78.

For most of the twentieth century, state-sanctioned segregation in education and

employment ensured that most Black people were maintained in low-paying jobs of domestic or
agricultural work, and blue-collar factory and plant jobs in the South included strict racial
hierarchies in which Black workers were held to the lowest rungs. The federal government itself
practiced this racial hierarchy and, in the Woodrow Wilson administration, segregated or purged
the few Black employees in low-level positions from federal service.35 By the time that Title VII
of the Civil Rights Act of 1964 was passed into law, employers regularly and overtly discriminated
against Black employees in hiring, work assignments, and compensation.
79.

While Title VII achieved much progress in equalizing employment opportunities,

the historic subjugation of Black people and other people of color persists in implicit biases and
structural inequalities that have led to their continued underrepresentation at the highest levels of
corporate leadership.
80.

For example, although Black people represent 13.4 percent of the U.S. population,

within U.S. financial institutions, they account for only 2.4 percent of executive committee
members, only 1.4 percent of managing directors, and only 1.4 percent of senior portfolio
managers.36 Black people represent just 1.9 percent of technology executives and 5.3 percent of
technology professionals.37

Judson MacLaury, The Federal Government and Negro Workers Under President, U.S.
Dep't of Labor Woodrow Wilson, https://www.dol.gov/general/aboutdol/history/shfgpr00; Dick
Lehr, The Racist Legacy of Woodrow Wilson, The Atlantic (Nov. 27, 2015),
https://www.theatlantic.corn/politics/archive/2015/1 1 /wilson-legacy-racism/417549/.
35

Laura Morgan Roberts & Anthony J. Mayo, Toward A Racially Just Workplace, Harv.
Bus. Rev. (Nov. 2019), https://hbr.org/cover-story/2019/11/toward-a-racially-just-workplace.
36

37

Id.
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81.

Moreover, Asian Americans make up five percent of the U.S. population, but

account for only 1.4% of Fortune 500 CEOs and 1.9% of corporate officers overa11.38 And more
than one-third of Latinx people report having experienced discrimination in terms of either their
job applications, compensation, or consideration for promotions for jobs they already have.39
82.

Studies indicate that the underrepresentation of people of color in the private and

public sector is not an issue of merit, but rather, opportunity. For example, a Harvard Business
School study found that people of color had to manage their careers more strategically than their
white peers and were required to prove greater competence than their white peers before securing
the same promotions.4° Research by the Deans of Cornell University's Dyson School and Emory
University's Goizueta Business School found that Black leaders in business are disproportionately
given assignments with a high risk of failure.41 Another study of Black leaders found that, because
of stereotyping, they were evaluated negatively regardless of their performance.42
83.

In addition to racial discrimination and harassment in the workplace, sexual

harassment, gender discrimination, and discrimination on the basis of sexual orientation and
gender identity are disconcertingly prevalent.

38 Liza Mundy, Cracking the Bamboo Ceiling, THE ATLANTIC (Nov. 2014),
https://www.theatlanti c.com/magazine/archive/2014/1 I /cracking-the-bamboo-ceiling/380800/.

Press Release, Harv. Sch. of Pub. Health, Poll finds one-third of Latinos say they have
experienced discrimination in their jobs and when seeking housing (Nov. 1, 2017),
https://www.hsph.harvard.edu/news/press-releases/poll-latinos-discrimination/.
39

Roberts & Mayo, Toward a Racially Just Workplace (citing David A. Thomas & John
J. Gabarro, Breaking Through: The Making of Minority Executives in Corporate America
(1999)).
41 Id.
4°

42 Andrew M. Carton & Ashleigh Shelby Rosette, Explaining Bias against Black Leaders:
Integrating Theory on Information Processing and Goal-Based Stereotyping, 54 ACAD. OF
MGMT. J., 1141, 1141 (2012).
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84.

In 2014, women who worked full time, year-round in the United States were paid

only 79 cents for every dollar paid to their male counterparts.43 This wage gap reflects a number
of factors, including lower pay for women within the same employment positions, segregation of
women into lower-paying jobs, bias against women caregivers as workers, and workplace policies
that impose long-term economic penalties on workers who take time out of the workforce to care
for their families.44
85.

Moreover, women

many of whom are supporting families

are over-represented

in the low-wage workforce and comprise two-thirds of low-wage workers, despite making up
slightly less than half of the workforce overa11.45
86.

The intersectionality of race and gender exacerbates these dual biases for women

of color. Nearly half of women in the low-wage workforce are women of color,46 and women of
color are disproportionately represented in the low-wage sector of the workforce.47 For example,
Black women are 6 percent of the overall workforce but their share of the low-wage workforce is

43 See Nat'l Women's L. Ctr., Fact Sheet: FAQ About the Wage Gap 1 (Sept. 2015),
https://nwlc.orglwp-content/uploads/201 5/08/faci about the wage gap 9.23.15.pdf (comparing
median earnings by women in full time, year round employment with median earnings by men in
full time, year round employment).
44

14

45 See Anne Morrison & Katherine Gallagher Robbins, Nat'l Women's L. Ctr., Women 's
Overrepresentation in Low-Wage Jobs 1 (Oct. 2015) , https://nwlc.org/wpcontent/uploads/2015/08/chartbook womens overrepresentation in low-wage jobs.pdf
(defining low-wage jobs as those that typically pay $10.50 per hour or less); Anne Morrison &
Katherine Gallagher Robbins, Nat'l Women's L. Ctr., Me Women in the Low-Wage Workforce
May Not Be Who You Think 4 (Sept. 2015), https://nwlc.org/wpcontent/uploads/2015/08/chartbook women in the lowwage workforce may not be who you think.pdf.
46 Id.
47

Morrison & Robbins, Women 's Overrepresentation in Low-Wage Jobs, at 6.
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nearly double that at 11 percent.48 Black and Hispanic women experience greater wage gaps
60 cents and 55 cents for every dollar paid to white, non-Hispanic men, respectively

than their

white, non-Hispanic counterparts.49
87.

LGBTQ persons of color also are more than twice as likely to have experienced

discrimination as compared to their white peers. Whereas 13% of white LGBTQ persons report
having experienced discrimination based on their LGBTQ status during the job-application
process, that figure is 32% for LGBTQ people of color.5° Similarly, 27% of LGBTQ persons of
color state that they are afraid to take time off work to care for a loved one for fear it would reveal
their LGBTQ status at work (compared to 16% of white LGBTQ employees).51
88.

The rates of workplace discrimination against transgender people

including 26%

reporting they have been fired based on anti-transgender bias and 50% who have been harassed on
the job—are even higher for transgender people of color, who face "up to twice or three times the
rates of various negative outcomes" as compared to white transgender employees. 52

48

Id.

49 See Nat'l Women's L. Ctr., Fact Sheet: The Wage Gap Is Stagnant for Nearly a Decade
1-2 (Sept. 2016), https://nwlc.org/wp-content/uploads/2016/09/Wage-Gap-Stagnant-2016-3.pdf.

50 Nat'l Pub. Radio, et al., Discrimination in America: Experiences and Views of LGBTQ
Americans 11 (Nov. 2017), https://legacy.npr.orgidocuments/2017/nov/npr-discrimination-Igbtqfi nal.pdf.
51 Human Rights Campaign Foundation, LGBTQ Working People of Color Need Paid
Leave 8 (May 2018), haps://hrc-prod-requests.s3-us-west2.amazonaws.com/files/assetslresources/HRC-PaidLeave-POCReportFINAL.pdf?mtime=20200713133946&focal—none.

Jaime M. Grant et al., Injustice at Every Turn: A Report of the National Transgender
Discrimination Survey 3, 51 (2011)
haps://transequality.org/sites/defaultlfiles/docsiresourcesiNTDS Report.pdf; see also, e.g., Nat'l
Ctr. for Transgender Equality, Issues: Non-Discrimination Laws,
https://transequality.org/issues/non-discrimination-laws (last visited June 28, 2019); M.V. Lee
Badgett et al., Williams Institute, Bias in the Workplace: Consistent Evidence of Sexual
Orientation and Gender Identity Discrimination 3 (June 2007),
52
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B.

Discussions About Implicit Bias, Systemic Discrimination, and Racial and
Gender Privilege Are Important Speech of Public Concern and Debate,
About Which President Trump Has Expressed Disagreement.

89.

As demonstrated by hostile environments in the workplace and persistent

disparities in access to opportunities, the lasting effects of race and sex discrimination are deep
and widespread. Such discrimination, which was normalized for generations, continues to shape
our perceptions and assumptions about individuals and groups based on their race, sex, gender
identity, and/or sexual orientation, resulting in both explicit and implicit biases at an individual
and systemic level.
90.

According to Professor Jennifer Eberhardt, one of the most preeminent experts of

implicit bias and the recipient of the MacArthur "genius" fellowship, "categorization is a
fundamental tool that our brains are wired to use"; beliefs we have about categorized social groups
are "stereotypes," and the attitudes we have about them are "prejudice."53 "Whether bad or good,
whether justified or unjustified, our beliefs and attitudes can become so strongly associated with
the category that they are automatically triggered, affecting our behavior and decision making . . .
The process of making these connections is called bias."54
91.

The explicit discrimination against people of color, women, and LGBTQ

individuals was grounded upon

and has further generated

entrenched stereotypes that fuel the

explicit and implicit biases that affect our interactions and decision making, resulting in significant

https://wil liamsinstitute. law.uc la. edu/wp-content/uploads/B ia s-Workplace-SOGI-Discrim-Jun2007.pdf (reporting similar evidence of pronounced discrimination against LGBTQ employees
of color); M.V. Lee Badgett et al., Ctr. for Emp. Equal., Evidencefrom the Frontlines on Sexual
Orientation and Gender Identity Discrimination (July 2018),
https://www. uma ss.edu/employmentequity/evid ence-frontlines-sexuat-o rientation-and-genderidentity-discrimination (same).
Jennifer Eberhardt, Biased: Uncovering the Hidden Prejudice That Shapes What We
See, Think, and Do 31 (2019).
53

54

Id.
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disparities and inequality today. For example, one of the strongest and most pervasive stereotypes
in the United States is the strong association between Blackness and criminality, which has had
dire consequences in the criminal justice system.55
92.

Ongoing implicit biases also have severe ramifications in the workplace. A well-

known study of the U.S. labor market sent out thousands of identical resumes with names that
signaled the race of the applicant as white or Black, resulting in applications with "Black-sounding
names" to be 50% less likely to get a callback. 56 Even increasing the qualifications of the Black
applicants did not help

they were still less likely to be called back than less-qualified white

applicants.57
93.

Women likewise face implicit biases in the workplace, such as being considered

ill-fitted for high-powered positions, either too masculine or too feminine in male-dominated
fields, and conflicted between their professional commitment and motherhood.58 And women of
color experience the intersectionality of both race and gender bias

i.e.., needing to prove

themselves as both women and people of color.59
94.

LGBTQ employees also suffer from implicit biases in the workplace. In a study by

the Human Rights Campaign, one-in-five LGBTQ employees (compared to one in 24 non-LGBTQ
employees) were told by coworkers to dress in a more masculine or feminine way.6° Forty-six

Id. at 6.
56

Id. at 263-64.

57

1d.

58 Joan C. Williams, Double Jeopardy? An Empirical Study with Implications for the
Debates over Implicit Bias and Intersectionality, 37 HARV. J. L. & GENDER 185, 189-93 (2014).
59

Id. at 194.

60 Human Rights Campaign, Workplace Divided: Understanding the Climate for LGBTQ
Workers Nationwide 6 (2018), at
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percent of non-LGBTQ workers state that they would not be very comfortable working with an
LGBTQ colleague, and most of the discomfort stems from a desire not to hear about their LGBTQ
colleagues' sex lives.61

And 46% of LGBTQ employees are still closeted at work.62

Intersectionalities with race and gender further exacerbate the implicit biases that LGBTQ
employees confront.
95.

Both explicit and implicit biases normalize conditions under which people of color,

women, and LGBTQ people are underrepresented and undervalued. Thus, what may be perceived
as natural, neutral, and objective is, to the contrary, a direct product of the legacy of discrimination
that has become fully embedded in various aspects of our society, such as the educational system,
the criminal justice system, housing, health care, and most certainly employment.
96.

The absence of explicit forms of bias that are more easily identified and remedied

within the contours of our anti-discrimination laws do not render more nuanced and structural
inequalities any less harmful to the victims of such inequalities. It is in response to these structural
inequalities that Critical Race Theory was born. Although Critical Race Theory is comprised of a
wide variety of scholarship, it is "unified by two common interests": (1) the pursuit of
understanding how racial subordination originated and has been maintained in the United States,
especially in relation to the legal system; and (2) a desire to change the legal system so that it no
longer supports racial subordination. 63

https://assets2.hrc.org/files/assets/resources/AWorkplaceDivided2018.pdf? ga- 2.1.1363569.430490975.1.603766732-68969451.1603766732.
Id.
62 Id.
61

Kimberle Crenshaw, et al., Critical Race Theory: The Key Writings That Formed the
Movement viii (The New Press, ed. 1995).
63
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97.

Although it largely resides within the field of legal academia, Critical Race Theory

is an invaluable lens through which to understand how structural inequalities proliferate despite
the Equal Protection Clause and civil rights and anti-discrimination laws. Moreover, the basic
tenets of Critical Race Theory are very much aligned with the Black Lives Matter movement,
which gained widespread support, including in the form of mass peaceful protests across the
country and globe, following the police killing of George Floyd this past summer and has been the
subject of popular discourse, as well as discussions in the workplace.
98.

The mass protests against police violence in the Black community during the

summer of 2020 have been widely reported as the largest movement in American history with
dozens of millions of people of all races, both domestically and internationally, protesting against
police violence and abuse against the Black community.64 In one day alone

on June 6, 2020

about 500,000 people protested in 550 locations across the United States.65
99.

Support for eradicating anti-Black racism has increased significantly among

multiple entities and across industries. Professional sports associations, such as the National
Football League and NASCAR, that were previously reticent have publicly voiced their support
for anti-racist efforts.66

Larry Buchanan, Quoctrung Bui, and Jugal K. Patel, Black Lives Matter May Be the
Largest Movement in U.S. History, N.Y. TIMES, July 3, 2020,
https://www.nytimes.com/interactive/2020/07/03/usig-eorge-floyd-protests-crowd-size.html.
64

6' Id.
66 Tonya Pendleton, NASCAR Stands for Black Lives Matter' in Video, THE GRIO, June
8, 2020, httpslithegrio.com12020106/08Inascar-black-lives-matter/; Mark Maske and Adam
Kilgore, What Made Roger Goodell Say `Black Lives Matter' and Where It Leaves the NFL,
WASH. POST, June 6, 2020, https://www.washingtonpost.com/sports/2020/06/06/roger-goodellblack-lives-matter/.
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100.

In July, several large banks spoke out against the Department of Housing and Urban

Development's decision to eviscerate the disparate impact standard under the Fair Housing Act,
explaining that housing discrimination remains a reality for many Black Americans.67 And
numerous corporations have expressed support not only for racial justice protesters, but also for
their own Black employees, by encouraging leadership to stand in solidarity with their Black
friends and colleagues in the fight to eradicate racism.68
101.

Moreover, on June 4, 2020, all nine justices of the Washington State Supreme Court

signed an open letter to the legal community in response to George Floyd's death and the
subsequent mass protests.69 The letter recognized "the injustices faced by black Americans are
not relics of the past . . . . Our institutions remain affected by the vestiges of slavery: Jim Crow
laws that were never dismantled and racist court decisions that were never disavowed."70 The
Justices further stated that "we must recognize that systemic racial injustice against black
Americans is not an omnipresent specter that will inevitably persist. It is the collective product of
each of our individual actions

every action, every day. It is only by carefully reflecting on our

67 Joe Adler, Big Banks Urge HUD to Shelve Redlining Plan. Small Banks Say Not So
Fast, AMERICAN BANKER, June 20, 2020, https://www.americanbanker.com/news/big:banksurge-hud-to-shelve-redlining-plan-small-banks-say-not-sofast#:—:text=A%202015%20Supreme%20Courr/020decision'Yo20affirmed%20disparate%20impa
ct%2C,should%20restricV/020how%20the%201egal%20doctrine%20is%20applied
68 Tiffany Hsu, Corporate Voices Get Behind Black Lives Matter' Cause, N.Y. TIMES,
May 31, 2020, haps://www.nytimes.com12020105131/businessimedialcompanies-marketingblack-lives-matter-george-floyd.html.
69 The Supreme Court, State of Washington, Open Letter to the Legal Community (June
4, 2020),
http://www.courts.wa.govIcontent/publicUpload/Supreme%20Court%20News/Judiciary%20Leg
al%20Community%20SIGNED%20060420.pdf.

70 Id.
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actions, taking individual responsibility for them, and constantly striving for better that we can
address the shameful legacy we inherit."7I
102.

The effects of structural racism have also been revealed the COVID-19 pandemic.

"Blacks, Latinos, and American Indians are experiencing hospitalizations at rates 4.5 to 5.5 times
higher than non-Hispanic whites . . . . Hispanics and Native Americans are both dying about 1.5
times the rate of white people. And Black people are dying at 2.4 times the white rate."72
Shockingly, the "mortality rates and life expectancy are far better for white Americans" during the
COVID-19 pandemic "than they are for Black people during normal, non-pandemic years."73
103.

Dr. Anthony Fauci, the foremost infectious disease expert in the United States and

a member of the President's Coronavirus Task Force, attributed these disparities to institutional
racism that contributed to socioeconomic inequality. Oversight of the Trump Administration's
Response to the COVID-19 Pandemic: Hearing Before the House Energy and Commerce
Committee, 116 Cong. 56 (2020) (Unedited Hearing Transcript).

71 Id.
72 Daniel Wood, As Pandemic Deaths Add Up, Racial Disparities Persist — And in Some
Cases Worsen, NPR, Sept. 23, 2020, https://www.npr.org/sections/healthshots/2020/09/23/914427907/as-pandemic-deaths-add-up-racial-disparities-persist-and-i n-somecases-worsen.
73 Maria Godoy, Racial Inequality May Be as Deadly as COVID-19, ' Analysis Finds,
NPR, Aug. 27, 2020, https://www.npr.org/sections/health-shots/2020/08/27/906002043/racialinequality-may-be-as-deadly-as-covid-19-analysis-finds.

35

DO L003650

104.

Additionally, concerns about sexual harassment and violence and gender inequities

have reached a pinnacle the past few years due to the Me Too Movement 74 and Times Up,75 which
have unearthed and publicized rampant discrimination against women in the workplace, especially
against women of color and transwomen of color.
105.

The United States Supreme Court's recognition of marriage equality in Obergefell

v. Hodges, 576 U.S. 644 (2015) was a culmination of decades of activism by the LGBTQ
movement,76 which continues to seek equality in other aspects of LGBTQ life, including
employment.77
106.

Concepts like implicit bias, systemic discrimination, structural inequalities, and

race and gender privileges and hierarchies have been increasingly acknowledged, embraced, and
espoused in the speech of individuals, organizations, corporations, and associations of all races
and backgrounds during recent months leading up to the issuance of EO 13950.

74 Founded in 2006 by sexual violence survivor and activist Tarana Burke, the Me Too
Movement went viral on social media in 2017 with the #MeToo hashtag in connection with
highly publicized revelations of sexual violence; Me Too continues to assist and support
survivors of sexual violence and their allies by "connecting survivors to resources, offering
community organizing resources, pursuing a `me too' policy platform, and working with
researchers . . ." https://metoomvmt.org/. Me Too Movement, Get to Know Us (last visited
Oct. 28, 2020), https://metoomvmt.orc,/get-to-know-us/; Me Too Movement, Vision & Theory of
Change (last visited Oct. 28, 2020), https://metoomvmt.org/get-to-know-usivision-theory-ofchange/.

Originally founded in 2017 by over 300 women in the entertainment industry, Times
Up is a not-for-profit organization and charitable foundation committed to gender equality.
Time's Up Time's Up Was Born When Women Said "Enough Is Enough" (last visited Oct. 28,
2020), https://timesupfoundation.org/about/our-story/.
75

76 Nathaniel Frank, The Long Road to Marriage Equality, SLATE, June 26, 2015,
https://slate.com/human-interest/2015/06/gav-marriage-a-history-of-the-movement-for-marriageequality.html.

Emma Green, America Moved on From Its Gay-Rights Moment and Left a Legal Mess
Behind, THE ATLANTIC, Aug. 17, 2019,
https://www.theatlantic.com/politics/archive/2019/08/1gbtq-rights-america-arentresolved/596287/.
77

36

DOL003651

107.

It is, therefore, clear from the text of EO 13950, the statements and conduct of the

Trump Administration before and after the issuance of the Order, and the words of President
Trump himself that EO 13950 was conceived, drafted, and implemented to impose upon both
public and private entities the views, opinions, and perspectives of the Trump Administration, in
conflict with the Plaintiffs' own speech, as well as the Class

to the detriment of Plaintiffs'

interests, as well as the interests of their employees, in diversity, inclusion, and equality for people
of color, women, and LGBTQ individuals.
C.

EO 13950 Censors and Chills Important Speech that Advances Equality for
People of Color, Women, and LGBTQ Persons in Deference to the Trump
Administration's Viewpoints, as Expressed by President Trump Himself.

108.

Federal contractors and grant recipients like Plaintiffs reasonably want to discuss

and address implicit biases and structural inequalities to ensure equal opportunity in their
workplaces and prevent hostile work environments. For example, a study of gender biases among
committee members evaluating candidates for competitive research positions found that
"educating evaluative committees about gender biases" had an effect on whether committee
members with strong implicit gender biases were able to make selection decisions unaffected by
those biases.78
109.

Counteracting the effects of implicit biases or structural inequalities produces

positive results for employers by maximizing the potential and productivity of their workforce,
facilitating efficiency and economy in the workplace, and preventing discord and possible
litigation regarding employment discrimination or a hostile work environment. For example, a
study of LGBTQ employees working in unwelcoming environments found that 25% felt

Isabelle Regner et al., Committees with Implicit Biases Promote Fewer Women When
They Do Not Believe Gender Bias Exists, 3 NATURE HUM. BEHAV. 1171 (2019).
78
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"distracted from work," "17% felt exhausted from spending time and energy hiding their sexual
orientation," and "20% searched for a different job."79
110.

Moreover, employers benefit directly from the diversity of their workforce.

"[C]ompanies in the top quartile for gender or racial and ethnic diversity are more likely to have
financial returns above their national industry medians. Companies in the bottom quartile in these
dimensions are statistically less likely to achieve above-average returns."80 Diversity can also
"drive innovation" by "creating an environment where `outside the box' ideas are heard."81 And
"[i]n the fight for global talent, diversity and inclusion policies . . . help[] to broaden the pool of
talent a company can recruit from, while also helping to build an employment brand that is seen
as fully inclusive."82
111.

Fortune 500 companies and leaders in the United States military have repeatedly

expressed the importance of diversity to the success of their work and speak openly about the
value of diversity initiatives to building strong teams and increasing productivity. See, e.g., Brief
of Lt. Gen. Julius W. Becton Jr. et al., as Amici Curiae Supporting Respondents, Grutter v.
Bollinger, 539 U.S. 98 (2003) (Nos. 02-241, 02-516), 2003 WL 1787554; Brief for General
Motors as Amici Curiae Supporting Respondents, Grutter v. Bollinger, 539 U.S. 98 (2003) (Nos.
02-241, 02-516), 2003 WL 399096; Brief of Lt. Gen. Julius W. Becton Jr. et al., as Amici Curiae

Human Rights Campaign Foundation, LGBTQ Working People of Color Need Paid
Leave 8 (May 2018), https://hrc-prod-requests.s3-us-west2.amazonaws.com/files/assets/resources/HRC-PaidLeave-POCReportFINAL.pdf7mtime=20200713133946&focal—none.
79

80 Vivian Hunt et al., Why Diversity Matters, McKinsey & Company, Jan. 1, 2015,
https://www.mckinsey.com/business-functions/organization/our-insights/why-diversity-matters.
81

Sylvia Ann Hewlett et al., How Diversity Can Drive Innovation, HARV. BUS. REV.
(2013), haps://hbr.org/2013/12/how-diversity-can-drive-innovation.
Fostering Innovation Through a Diverse Workforce, FORBES 7 (2011),
https://imagesforbes.com/forbesinsights/StudyPDFs/Innovation Through Diversity.pdf.
82
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Supporting Respondents, Fisher• v. Univ. of Texas at Austin (No. 14-981), 2015 WL 6774556;
Brief for Fortune-100 et al. as Amici Curiae Supporting Respondents, Fisher• v. Univ. of Texas at
Austin, (No. 14-981), 2015 WL 6735839.
112.

Nevertheless, EO 13950 threatens to slow, restrict and, in some cases, prohibit the

various forms of speech and actions that corporations and other entities have undertaken in
response to increased awareness of racial and gender inequity in general and in response to the
related demands of their employees, customers, investors, boards of directors and leadership.
113.

EO 13950 censors and chills Protected Speech of all federal contractors and

subcontractors, hindering their ability to successfully train their employees and implement critical
programs to combat discrimination in the workplace and promote diversity and inclusion.
Plaintiffs' Protected Speech, including any diversity trainings, provides an essential forum for
citizens to discuss public issues that affect society broadly speaking and also have a meaningful
application in the workplace, maximizing the productivity of employees and ensuring that
employees of all backgrounds are respected and included.
114.

Thus, when federal contractors and grant recipients are discussing issues of equality

and inclusion, they are expressing protected viewpoints concerning topics of the utmost
importance to our democracy and essential to the successful functioning of a diverse workplace.
Such discourse is critical speech protected by the First Amendment. Snyder• v. Phelps, 562 U.S.
443, 453 (2011).
115.

The Supreme Court has recognized that such speech is at the core of the First

Amendment's protections. "Speech by citizens on matters of public concern lies at the heart of
the First Amendment, which `was fashioned to assure unfettered interchange of ideas for the
bringing about of political and social changes desired by the people.'" Lane v. Franks, 573
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U.S. 228, 235-36 (2014) (quoting Roth v. U.S., 354 U.S. 476, 484 (1957)). Speech on public
issues, particularly relating to any matter of political, social, or other concern to the community,
"occupies the highest rung of the hierarchy of First Amendment values, and is entitled to special
protection." Snyder, 562 U.S. at 453. For that reason, courts have historically struck down
government actions censoring speech by federal employees that relates to issues of racial justice,
gender equality, and social progress. See, e.g., Hardy v. Jefferson Cmty. College, 260 F.3d 671,
679 (6th Cir. 2001) (finding that "race, gender, and power conflicts in our society" are "matters of
overwhelming public concern").
116.

EO 13950 places a significant burden on Plaintiffs' Protected Speech because it

explicitly calls for government retaliation against federal contractors and subcontractors who
express Protected Speech, including diversity trainings, that are in not line with President Trump's
views, even when those trainings are with the contractors' own employees.
117.

The Protected Speech, including workplace trainings, of an entire organization can

be censored by EO 13950 by virtue of a single federal contract even when the Protected Speech
has no connection to a federal contract.
118.

As a result, private entities must refrain from constitutionally protected speech in

order to compete for and receive federal contracts and grants.
119.

The Order also threatens to chill speech that may not even violate the restrictions

in the Order because many federal contractors will choose to err on the side of caution and decline
to discuss any matters that even remotely bear on issues of race or sex, for fear of violating the
broad prohibitions in the Order. In addition, the Order invokes the enforcement power of the
Department of Justice and the prospect of liability under Title VII of the Civil Rights Act of 1964
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for those who would express views on race and gender that differ from the Administration's
preferred approach as set out in the Order. EO 13950 Secs. 4(a)(4) & 8.
120.

EO 13950 is already having an immediate and discernible chilling effect on

protected speech as companies, organizations, and academic institutions halt diversity trainings
for fear of the retaliation they might face pursuant to the terms of Section 4(a)(3) of the Order,
which punishes non-compliance by "cancel[ing], terminat[ing], or suspend[ing]" contracts and
allowing the offending contractors to "be declared ineligible for further Government contracts."
EO 13950 Sec. 4(a)(3).
121.

On information and belief, workshops, trainings, and initiatives to address systemic

racial discrimination have been put on hold or canceled; some entities have requested the exclusion
of terms like "diversity," "racism," "systemic racism," "critical race theory," "white privilege,"
"intersectionality," and "unconscious bias" for fear of violating the Order.
122.

For example, John A. Logan College, in Carterville, IL, rescinded an invitation to

a professor who planned to give a talk in celebration of Hispanic Heritage Month.83 The talk
would have included discussions of Hispanic identity as well as Mr. Barrios's own story as an
immigrant from Guatemala.84
123.

Similarly, within days of the Order's issuance, University of Iowa administrators

suspended all diversity and inclusion trainings pending review even though the Order is not
explicitly

directed

at

public universities

and

despite the University administrators'

83 Hailey Fuchs, Trump Attack on Diversity Training Has a Quick and Chilling Effect,
N.Y. TIMES, Oct. 13, 2020, https://www.nytimes.com/2020/10/13/us/politics/trump-diversitytraining-race.html.
84

Id.
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acknowledgment that the Order would have a chilling effect on campus.85 The administrators'
actions were motivated by a fear of losing federal funding due to potential noncompliance with
the Order.
124.

This chilling effect works to the detriment of all employees, but particularly

members of protected groups who will lose out on the beneficial effects of such opportunities and
programs that otherwise would have been available.
125.

Likewise, Plaintiffs experience the chilling effect by having to consider what terms

can or cannot be used in their Protected Speech in order to comply with EO 13950 and allow them
to be remain eligible for federal contracts and/or federal grants.
126.

The Administration can offer no credible justification for its broad assault on free

speech. To the contrary, the language in the Order, as well as the context in which it was issued,
make clear that the primary motive for the Order is to silence particular viewpoints on race and
gender with which President Trump disagrees.
127.

With the enforcement of the Order, Plaintiffs and more than 100,000 other federal

contractors and grantees will be denied the right to free speech, one of the most fundamental rights
in our democratic system.
III.

EO 13950 DIRECTLY HARMS PLAINTIFFS NATIONAL URBAN LEAGUE,
NATIONAL FAIR HOUSING ALLIANCE, AND CLASS MEMBERS
128.

NUL entered into an Apprenticeship Contract with the Department of Labor in July

of 2016, for a 12-month term with four (4) one-year renewal options. Specifically, NUL contracted

85 Cleo Krejci, Executive order silences speech, Ul leaders say, following decision to
suspend diversity training under White House treat to cut funding, Iowa City Press-Citizen, Oct.
9, 2020, https://www.press-citizen.com/story/news/education/university-ofiowa/2020/10/09/university-iowa-suspend-diversity-training-trump-executive-order-raisesquestions/5903117002/
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to act as a National Equity Partner to work with the DOL's Office of Apprenticeship to develop
partnerships with strategic sponsors committed to increasing the numbers of underrepresented
persons who enter and complete Registered Apprenticeship Programs. NUL's work under the
Apprenticeship Program includes: developing and presenting trainings on diversity and inclusion;
developing strategic tools and plans to increase access, entry and retention of underrepresented
persons to apply to Registered Apprenticeships; scaling current diversity and inclusion practices;
and developing tools and strategies for employer affirmative action plans among other work.
129.

NUL's Apprenticeship Contract is a part of the DOL's Employment and Training

Administration's ("ETA") investment in the growth of apprenticeship programs in various
industries, including healthcare, construction, transportation and logistics, manufacturing, and
information and communications technology; and support increasing demographic diversity and
inclusion in apprenticeship among traditionally underrepresented populations.
130.

NUL intends to apply for future contracts with the government. After working with

the ETA for four years, NUL has become a valuable contractor with the government and has gained
further expertise in the apprenticeship program.

NUL's contract with the government was

extended in 2017, 2018 and 2019. Despite a positive relationship for almost four years, this
September, around the time that the EO 13950 was written and issued, DOL extended the contract
only until December 31, 2020 instead of September 20, 2021, as was an option in the contract.
131.

NUL has also received many grant awards from various federal government

agencies and expects to continue to apply for and receive federal grants in the future. Several of
NUL's government grants are currently effective. NUL received a grant from DOL and ETA for
$4,626,557 for the period of July 1, 2020 through November 1, 2020. This grant award was
provided under DOL's Senior Community Service Employment Program, which is a program
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under the DOL and ETA where grantees provide training for low-income, unemployed seniors to
allow them to reenter the workforce. NUL's funding under this grant program was also recently
increased to a total of $11,571,239 for the period beginning on January 1, 2020. NUL also received
a grant under DOL and ETA's H-1B One Workforce Grant Program which provides funds for
grantees to develop workforce strategies for middle- to high-skilled H-1B occupations. NUL
recently received a grant from the Department of Commerce of $500,000 for the period of June 1,
2020 until May 31, 2021 to fund NUL's work with their Entrepreneurship Cares Act Assistance.
Moreover, NUL has received further funds of $4,500,000 from DOL and ETA under the Young
Adult Reentry Partnership for the period of July 1, 2020 through December 31, 2023 wherein NUL
uses the funds to provide education and training to young adults who have been involved in the
criminal justice system in order to help them reenter the workforce.
132.

NUL's past grants further evidence the organization's continued interest in

applying for future grant funds. NUL previously received a grant for $10,000,000 covering the
period from October 27, 2015 through October 26, 2019 under the H-1B Ready to Work
Partnership which provides funds for grantees to provide unemployed workers with counseling
and training for employment in industries that use H-1B visas to hire foreign workers. NUL also
received an award for $1,800,000 covering the period of October 1, 2017 to September 30, 2020
from the Department of Justice's ("DOJ") Office of Juvenile Justice and Delinquency Prevention
under the Juvenile Mentoring Program where grantees provide mentorship programs for youth.
During the financial year of 2019, NUL received a grant of $871,183 from the Department of
Housing and Urban Development ("HUD") in order for NUL to engage in comprehensive
counseling for HUD customers from October 1, 2018 until March 31, 2020.
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133.

In order to qualify for the Apprenticeship Contract, NUL was considered a subject

matter expert regarding issues of diversity, equity and inclusion. In keeping with this status, NUL
provides external and internal messaging to the public and its own employees regarding the issues
of bias and structural racism that are inherent in American institutions and workplaces. Over the
years, NUL has published a variety of external-facing documents that mirror the concepts that
NUL communicates internally to its employees. From discussions on implicit racial biases to the
systemic oppression that Black Americans face, NUL employees regularly engage in the
discussion of concepts that the Order appears to target.86
134.

Fundamental to NUL's current and future work is its conceptual understanding of

racism and sexism, especially as roadblocks to diversity and inclusion efforts. NUL employees
operate from an understanding that successful diversity and inclusion efforts must acknowledge
and account for systemic racism and sexism in America and that diversity and inclusion efforts
require open dialogue around these issues and the space to recognize and name biases consciously
and unconsciously held.
135.

Moreover, NUL's diversity and inclusion work specifically aims to counteract the

reliance in this country on concepts like "colorblindness" and "meritocracy" as a means to ignore
or minimize the historical and ongoing impact of policies and institutions set up for the benefit of
a white majority at the expense of people of color. These concepts—that inform and animate
NUL's internal and government-contracted work

have been deemed unacceptable "divisive

concepts" under EO 13950, which specifically prohibits all government contractors (such as NUL)
from communicating these concepts to their own employees. The Order thus invades NUL's

86 See, e.g., Marc Maria' (President, NUL), Starbucks Arrests Show "Hidden" Implicit
Bias, HUDSON VALLEY PRESS (April 25, 2018),
https://hudsonvall cypress. com/2018/04/25/starbucks-arrests-show-hidden-impl ic it-bias/.
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freedom of speech and unduly interferes with its prerogative to communicate mission-critical ideas
and principles to its employees.
136.

NUL has a mutual interest with its employees to ensure diversity and inclusion in

its workplace so that all employees, regardless of their race, ethnicity, sex, gender, sexual
orientation, or gender identity, feel welcome and valued. Having a more diverse and inclusive
workplace increases employee satisfaction and productivity, produces greater innovation and
ideas, and helps NUL better serve its mission overall. NUL is concerned that EO 13950 will have
a detrimental impact on its employees of color, female employees, and LGBTQ employees, who
may not be able to challenge the Order themselves.
137.

Because NUL has been considered a subject matter expert in diversity concepts that

the Order targets, NUL is less likely to be awarded future contracts or grants due to its visible
alignment with (and promotion of) these disfavored concepts. Notwithstanding NUL's ability and
readiness to do so, Enforcement of the Order would mean that NUL will no longer be able to
compete for federal grants or contracts on a fair and equitable basis against other organizations
whose mission and public statements are less intertwined with promoting racial equality. Indeed,
within days of the Order being released on September 22, 2020, NUL was informed that its current
DOL contract would not be extended for a fifth year, despite being previously granted extensions
in each of the last four years.
138.

Likewise, NFHA and its members have previously been awarded contracts and

grants from the Federal Government. NFHA contracted with the Department of Housing and
Urban Development ("HUD") in 2019 in the Technical Assistance and Capacity Building Program
Cooperative Agreement (the "TACBP Contract"). The TACBP Contract is a part of a broader
HUD program aimed at procuring and supporting organizations to focus on needs assessments,

46

DOL003661

capacity-building engagements, maintenance of tools and products used in teaching adults how to
understand HUD requirements, data analysis and reporting, Indian Housing Block Grant
Allocation Formula rulemaking, administrative activities, coordination of activities, and other
learning initiatives and knowledge management initiatives. The TACBP Contract between HUD
and NFHA has a three-year term and is currently set to expire on July 29, 2022. Under the TACBP
Contract, HUD requests that NFHA performs certain services, such as trainings, to HUD and its
customers under the direction and oversight of HUD through a work order. HUD reimburses
NFHA for both administrative costs and approved time and expenses under specific work plans.
139.

Over the duration of the TACBP Contract, NFHA conducted several internal

trainings for its members regarding diversity and inclusion efforts. In order to fulfill its mission
in an effective manner, NFHA commonly holds trainings and conversations for its members and
staff that address issues of systemic racism, unconscious bias, and racial inequities. Recently,
NFHA held informal discussions with its employees concerning systemic racism and perceptions
of white people and other demographic groups in connection with the killing of George Floyd. As
an organization focused on preventing housing discrimination and providing underserved
populations with equal access to housing opportunities, NFHA will continue to hold similar
trainings and discussions with its members and employees in the future. Indeed, fair housing
advocates must use the lessons of history to address the current manifestations of that history;
otherwise, they cannot help create a fair and equitable society. NFHA has also held conversations,
discussions, education and outreach events, and trainings with non-profit groups and housing and
lending stakeholders, including fair housing organizations, academicians, think tanks, non-profit
organizations, financial services institutions, governmental entities, real estate sales groups, and
housing industry trade associations on issues of systemic racism, structural inequities, sexism,
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unconscious bias, and intersectionality. Many of these groups include NFHA's members. These
conversations, discussions, education and outreach events, and trainings increased precipitously in
the aftermath of the COVID-19 health pandemic and the murder of George Floyd. Various
stakeholders wanted training and information from NFHA on why the nation was experiencing
grave disparities related to the COVID-19 pandemic and economic crisis; a better understanding
about why residential segregation is still significant in many communities; insights into why racial
disparities exist with respect to arrest and conviction rates; information about the intersectionality
between segregation and disparate health, housing, credit, and criminal justice outcomes; and help
understanding what programs and policies should be implemented to address continuing racial
inequities.
140.

NFHA also produces an annual report, Fair Housing Trends, that discusses the

major issues related to housing discrimination and equal housing opportunity in the nation. This
report often covers issues like residential segregation and its intersection with structural inequality,
environmental injustice, criminal injustice, climate change. The report often also deals with issues
that impact fair housing like implicit or unconscious bias, systemic racism, and sexism. This report
is used by a wide group of stakeholders, including its members and employees.
141.

The Order purports to prohibit private entities from speaking about structural

inequalities in America and implicit biases with their employees or member organizations by
deeming such subjects "divisive concepts." Based on its past and future speech, NFHA could face
debarment or the loss of future opportunities to compete for federal grants and contracts should it
continue to discuss issues of race and inclusion with its members and its employees consistent with
its mission and purpose.
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142.

NFHA has a mutual interest with its employees to ensure diversity and inclusion in

its workplace so that all employees, regardless of their race, ethnicity, sex, gender, sexual
orientation, or gender identity, feel welcome and valued. In fact, having a more diverse and
inclusive workplace increases employee satisfaction and productivity, produces greater innovation
and ideas, and helps NFHA better serve its mission overall. NFHA is concerned that EO 13950
might have a detrimental impact on its employees of color, female employees, and LGBTQ
employees, who may not be able to challenge the Order themselves.
CLASS ACTION ALLEGATIONS
143.

Plaintiffs bring this suit on behalf of themselves and, under Federal Rule of Civil

Procedure 23(a), 23(b)(1), 23(b)(2), 23(b)(3), and/or (c)(4), as representatives of the Class defined
as follows ("the Class"):
All persons and entities who contract, bid to contract, or intend to
bid to contract with, or who receive or intend to seek to receive
federal grant funds from, the United States government or any
federal agency, department, or division and who offer or intend to
offer "workplace training" or programming concerning racial and/or
gender discrimination and/or undertake work intended to examine
and dismantle racism and gender discrimination.
Plaintiffs reserve the right to amend the Class definition, including with the use of subclasses, as
additional facts become known through discovery.
144.

The members of the Class are so numerous that joinder is impracticable. Upon

information and belief, there are more than 100,000 federal contractors and more than 10,000
federal grantees each year. All such contractors and grantees are subject to the unlawful Order.
145.

The claims and defenses of Plaintiffs are typical of the claims or defenses of

members of the Class. Plaintiffs' claims arose out of the same events and course of conduct that
gives rise to the claims of other members of the Class. Plaintiffs and all members of the Class are
subject to similar harm from the Order now and in the future.
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146.

The members of the Class share common issues of fact and law, including but not

limited to:
a. whether the Order's prohibition of Protected Speech, including trainings,
qualifies as unconstitutional viewpoint discrimination in violation of the First
Amendment;
b. whether the Order's prohibition of Protected Speech, including trainings, is
unconstitutionally vague in violation of the Fifth Amendment;
c. whether the Order's prohibition of Protected Speech, including trainings,
violates the Equal Protection component of the Fifth Amendment's Due Process
Clause;
d. whether and to what extent Defendants' actions may impair or threaten future
activities protected by the First Amendment; and
e. what equitable and injunctive relief is warranted.
147.

Plaintiffs will fairly and adequately protect the interests of the proposed Class.

Neither Plaintiff has any interest that is now or may later be antagonistic to the interests of the
proposed Class. The attorneys representing the Plaintiffs include experienced attorneys who are
considered able practitioners in federal civil litigation, including complex litigation and class
actions, and they should be appointed class counsel.
148.

Maintaining individual actions would create a risk of "inconsistent or varying

adjudications with respect to individual members that would establish incompatible standards of
conduct for the party opposing the class." Fed. R. Civ. P. 23(b)(1)(A). Multiple courts issuing
multiple injunctions governing the permissible reach and effect of the Order on the Class would
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be untenable. Doing so would only contribute to the existing state of uncertainty and confusion
that surrounds the meaning and effect of the Order.
149.

This case involves "adjudications with respect to individual class members that, as

a practical matter, would be dispositive of the interests of the other members not parties to the
individual adjudications." Fed. R. Civ. P. 23(b)(1)(A). A ruling with respect to a single Plaintiff
in this case would arguably be strong stare decisis-if not necessarily res judicata—with respect
to the other putative Class members and the federal government's contracting and granting bodies.
There is no benefit to allowing the overwhelmingly common issues in this case to be litigated
individually. The interests of both Class members and Defendants requires class-wide treatment.
150.

Defendants have acted or will act on grounds generally applicable to the Class by

subjecting them to and purporting to enforce the Order. Injunctive and declaratory relief is
therefore appropriate with respect to the Class as a whole.
151.

Questions of law and fact common to members of each Class will predominate over

any questions that may affect only individual members because Defendants have acted on grounds
generally applicable to members of the Class.
152.

Class treatment is a superior method for the fair and efficient adjudication of the

controversy because, among other things, class treatment will permit a large number of similarly
situated entities to prosecute their common claims in the same forum simultaneously, efficiently,
and without the unnecessary duplication of evidence, effort, and expense that numerous individual
actions would engender. The benefits of proceeding through the class mechanism, including
providing injured persons and entities with a means of obtaining redress on claims that might not
be practicable to pursue individually, substantially outweigh any difficulties that may arise in the
management of this class action.
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153.

A class action is also manageable, and Plaintiffs know of no management

difficulties that would preclude class certification in this case.
154.

Plaintiffs reserve the right to seek to certify common questions related to

Defendants' knowledge, intent, and actions.
PLAINTIFFS REQUIRE IMMEDIATE RELIEF
155.

Plaintiffs have standing to challenge the EO 13950 and their claims are ripe for

immediate adjudication today.
156.

Plaintiffs have suffered injury-in-fact.

As set forth above, Plaintiffs provide

Protected Speech, including workplace training and other communications, containing subjects
almost certainly prohibited by the Order. For example, Plaintiffs' workplace training relies on indepth discussion of systemic racism, gender and sex discrimination, and implicit biases, which,
under the vague definitions of the Order, is considered prohibited "inculcat[ion]" of several
"divisive concepts." Given the existing content of Plaintiffs' Protected Speech, including any
workplace training, and their intention to continue expressing the Protected Speech, Plaintiffs are
preemptively disqualified from federal contract and grant opportunities. These "lost contracting
[and grant] opportunities" are sufficient to establish injury in fact. Info. Handling Servs., Inc. v.
Def. Automated Printing Servs., 338 F.3d 1024, 1029 (D.C. Cir. 2003).
157.

Plaintiffs would compete for future federal contracts and/or federal grants absent

the unconstitutional censorship of Plaintiffs' Protected Speech. As set forth above, Plaintiffs
competed for and received federal contracts and grants in the past; Plaintiffs provide expertise and
services that are beneficial to the government and to disadvantaged communities; and Plaintiffs
have actively explored whether they could compete for future federal contracts and/or federal
grants consistent with their organizational mission and values. Notwithstanding Plaintiffs' ability
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and readiness to compete for future contracts and/or federal grants, the Order prevents Plaintiffs
from doing so.
158.

In addition, the Order burdens Plaintiffs' expressive rights. As set forth above, the

Protected Speech, including any workplace diversity training, is critical to Plaintiffs' respective
organizational missions. But the only way they can continue to compete for and receive federal
contracts and/or grants is to refrain from expressing their Protected Speech. NFHA, in particular,
will be required to cease, or substantially modify, its diversity training as of November 21, 2020,
when grantees must certify that they will not use federal funds for promoting certain "divisive
concepts"—topics that NFHA routinely discusses.
159.

In light of the substantial and imminent constitutional injury, Plaintiffs are left with

no choice but to seek immediate judicial relief, including declaratory relief and a preliminary and
permanent injunction.
CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF
ULTRA VIRES ACTION IN VIOLATION OF THE FIRST AMENDMENT VIEWPOINT DISCRIMINATION
1.

Plaintiffs incorporate and re-allege each and every allegation contained above as if

fully set forth herein.
2.

Plaintiffs have a cause of action in equity and under the All Writs Act, 28 U.S.C.

§ 1651, to declare unlawful and to enjoin a Presidential Executive Order or other Presidential
action that is ultra vires. See Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 327 (2015)
("The ability to sue to enjoin unconstitutional actions by state and federal officers is the creation
of courts of equity, and reflects a long history of judicial review of illegal executive action, tracing
back to England.").
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3.

The First Amendment to the United States Constitution prohibits any law that

"abridg[es] the freedom of speech." U.S. CONST. amend. I.
4.

In violation of the First Amendment's protection of speech, President Trump issued

EO 13950 to silence viewpoints disliked by his Administration. Matal v. Tam, 137 S. Ct. 1744,
1751 (2017).
5.

The Order identifies viewpoints that the Trump Administration dislikes-such as

the existence of white privilege, implicit bias, systemic racism, structural inequalities, or
intersectional experiences of discrimination

and attempts to purge them from the national

conversation by denying benefits, such as government contracts and grants, to private entities like
Plaintiffs who expresses speech on these censored topics.
6.

This targeted censorship violates the First Amendment rights of Plaintiffs and the

Class by chilling their ability to speak on important issues of diversity and equality without risking
the loss of government benefits. See Agency v. Int '1 Dev. v. Alliance for Open Soc 'y Int 'l Inc., 570
U.S. 205 (2013) (holding unconstitutional a statutory provision conditioning funding on
organizations expressly opposing prostitution).
7.

Plaintiffs' Protected Speech is protected by the First Amendment in the workplace

because they are speaking 1) in their capacity as a private citizen and 2) on matters of public
concern. Garcetti v. Ceballos, 547 U.S. 410, 420, 426 (2006); Umbehr, 518 U.S. at 669 (treating
employees and contractors the same).
8.

The Trump Administration is not permitted to ban Plaintiffs' Protected Speech

because their interests "in a broad range of present and future expression" are not "outweighed by
that expression's `necessary impact on the actual operation' of the Government," United States v.
Nat'l Treasury Employees Union, 513 U.S. 454, 468 (1995), and EO 13950 is not "tailored to

54

DO L003669

address the harm that the government allegedly aims to protect," Sanjour v. E.P.A., 56 F.3d 85, 97
(D.C. Cir. 1995).
9.

A Presidential Executive Order issued in violation of the U.S. Constitution is ultra

vires and therefore void.
10.

EO 13950 unlawfully restricts speech on matters of public concern and public

welfare, which is entitled to the highest protection in our constitutional system. The Order was
intended to have, is having, and will likely continue to have, the effect of chilling constitutionally
protected speech on issues of racial and gender equality as well as efforts to reckon with historical
systems of oppression in order to shape a more just and fair society.
11.

As alleged above, EO 13950, on its face and as applied to Plaintiffs,

unconstitutionally infringes or imminently threatens to infringe Plaintiffs' rights under the First
Amendment to the United States Constitution.
12.

Plaintiffs have been and will be irreparably harmed by President Trump's ultra vires

EO 13950 issued in violation of the First Amendment and have no adequate remedy at law.
SECOND CLAIM FOR RELIEF
VIOLATION OF THE FIFTH AMENDMENT - VOID FOR VAGUENESS
13.

Plaintiffs incorporate and re-allege each and every allegation contained above as if

fully set forth herein.
14.

Under the Fifth Amendment to the United States Constitution, a federal law is

unconstitutionally vague if it "fails to provide a person of ordinary intelligence fair notice of what
is prohibited, or is so standardless that it authorizes or encourages seriously discriminatory
enforcement." United States v. Williams, 553 U.S. 285, 304 (2008); ); see also U.S. CONST.
amend. V. EO 13950 fails on both fronts.
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15.

EO 13950 fails to provide fair notice of what conduct it requires from the Plaintiffs.

The Order prohibits "workplace training" that "inculcates" in employees certain "divisive
concepts," but it does not adequately define "workplace training," "inculcates," or many of the
"divisive concepts," among other terms. EO 13950 provides no way to reasonably discern the line
between "discussing" a divisive concept on the one hand, and impermissibly "inclucat[ing]" that
concept on the other. The failure to define this subjective term, among others, renders EO 13950
essentially meaningless.
16.

EO 13950 also fails to provide any explicit, objective standards for enforcement.

Section 4, for example, directs the Department of Labor to "investigate complaints" and "take
appropriate enforcement action and provide remedial relief, as appropriate" in response to
violations. EO 13950 Sec. 4. There are no standards to guide what is and what is not a violation.
As a result, the Department of Labor has unfettered discretion to enforce EO 13950 as it sees fit,
including by terminating the federal contracts and/or grants of organizations committed to
diversity and inclusion, or preventing them from competing for contracts and/or grants in the first
place.

EO 13950 thus encourages and sanctions arbitrary, subjective, and discriminatory

enforcement.
17.

The absence of explicit, objective standards in EO 13950, coupled with the

Department of Labor's unfettered discretion to enforce the Order, have, is having, and will likely
continue to have the effect of chilling constitutionally protected speech on issues of racial and
gender equality as well as efforts to reckon with historical systems of oppression in order to shape
a more just and fair society.
18.

For all these reasons, and as set forth elsewhere in this Complaint, EO 13950 is

unconstitutionally vague in violation of the Fifth Amendment's Due Process Clause.
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THIRD CLAIM FOR RELIEF
FIFTH AMENDMENT - VIOLATION OF EQUAL PROTECTION CLAUSE
19.

Plaintiffs incorporate and re-allege each and every allegation contained above as if

fully set forth herein.
20.

The Equal Protection component of the Fifth Amendment's Due Process Clause

guarantees persons the equal protection of the laws and prohibits the government from treating
persons differently

on the basis of their race, religion, national origin, or alienage

than similarly

situated individuals. Sessions v. Morales, 137 S. Ct. 1678, 1686 n.1 (2017); United States v.
Windsor, 133 S. Ct. 2675, 2693 (2013); Bolling v. Sharpe, 347 U.S. 497 (1954).
21.

Race and sex-based discrimination against individuals who are people of color,

women, and/or LGBTQ were a substantial or motivating factor behind the issuance of EO 13950,
in violation of the Fifth Amendment.
22.

The inference of a race and sex-based discriminatory motive is supported by several

23.

President Trump's multiple false statements maligning speech and viewpoints that

factors.

acknowledge the history and persistence of discrimination evince a discriminatory motive.
24.

EO 13950's prohibitions on topics, including systemic race and sex discrimination,

implicit race and sex biases, and the persistent harms associated with systemic discrimination and
implicit biases, penalizes employers seeking to eradicate discrimination in the workplace and to
ensure a hostility-free work environment for people of color, women, and/or LGBTQ individuals.
25.

The Trump Administration has engaged in procedural and substantive departures

in the course of its issuance, resulting in substantive irregularities, which are indicative of its
discriminatory intent.
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26.

Although maximizing efficiency and economy in the workplace are noted as

motivating reasons for the issuance of EO 13950, the Order actually undermines these goals
because employers counteracting the effects of implicit biases, structural inequalities, systemic
discrimination, and racial/gender privileges and hierarchies maximize the potential, productivity,
and economy of their workforce.
27.

The historical background of the Order evinces its "invidious purpose" of silencing

viewpoints inconsistent with those of the Trump Administration and advancing a revisionist
history that denies the enduring effects of the historic subjugation of people of color, women,
and/or LGBTQ individuals to the detriment of those persons.
28.

Moreover, the specific sequence of events leading up to the issuance of the Order

illustrate its intention to continue the Trump Administration's efforts to deny the historic and
persistent discrimination experienced by people of color, women, and/or LGBTQ community in
our society.
29.

Finally, the Trump Administration's cancellation of trainings in response to

EO 13950 has established a clear pattern of targeting trainings and other speech that addresses and
discusses concepts pertaining to systemic discrimination and structural inequalities.
30.

Taken together, the false statements made about the Order's prohibited speech; the

inconsistency between the Order's stated goals for workforce economy and efficiency and opposite
actual effect; the foreseeable certainty of its disparate impact on people of color, women, and/or
LGBTQ individuals; the Order's procedural and substantive departures; the Order's historical
background and the sequence of events preceding its issuance; and the Trump Administration's
clear pattern of cancelling trainings that address and discuss issues pertaining to systemic
discrimination and structural inequalities against people of color, women, and/or LGBTQ
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individuals, all indicate an intent to discriminate on the basis of race, national origin, sex, and/or
gender.
31.

The Trump Administration's stated justifications and policy rationales for

EO 13950 are pre-textual and meant to obfuscate its impermissible discriminatory purpose.
REQUEST FOR RELIEF
Plaintiffs respectfully request that the Court grant the following relief:
A.

A declaration pursuant to 28 U.S.C. § 2201 that EO 13950 is unlawful and invalid.

B.

A permanent injunction enjoining Defendant, his officials, agents, employees,

assigns, and all persons acting in concert or participating with them from implementing or
enforcing any part of EO 13950;
C.

An order awarding Plaintiff cost of suit, and reasonable attorneys' fees and

expenses pursuant to any applicable law; and
D.

Such other relief as this Court deems equitable, just, and proper.

Dated: October 29, 2020
Respectfully submitted,
/s/ Samuel Spital
Sherrilyn Ifill*
Director-Counsel
Janai Nelson*
Samuel Spital, Bar ID NY0248
Counsel of Record
Jin Hee Lee**
Monique Lin-Luse**
Amber Koonce**
NAACP LEGAL DEFENSE AND
EDUCATIONAL FUND, INC.
40 Rector St., 5th Floor
New York, NY 10006
Tel.: (212) 965-2200
Fax.: (212) 226-7592
sspital@naacpldf.org
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Ajmel Quereshi, Bar ID 1012205
NAACP LEGAL DEFENSE AND
EDUCATIONAL FUND, INC.
700 14th Street N.W., Ste.600
Washington, DC 20005
Tel: (202) 682-1300
*admission to the D.D.C. forthcoming
**pro hac vice application forthcoming
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From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
11/2/2020 11:58:27 AM
To:
Schwarz, Andrew J - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=388b588507aa4b4cb9d8c5c87dc2171d-Schwarz, An]; Kilberg, Andrew G OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=285bfb7c58734e858f9cbd77c1bcf3c7-Kilberg, An]; Couch, Stephanie M OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d424f9cf8d66450cb5de4c4674f3ef0b-Couch, Step]; Gean, Lissette - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bbb9a13178c24aadb6b7613f2f9041f3-Gean, Lisse]
CC:
Sumbrum, Abbie C - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=3680d90cf7d94f78a05c05b2047b466f-Sumbrum, Ab]
Subject:
RE: Recurring Monthly Meeting I Nov 4
Attachments: Executive Order 13950 Summary Detail Report - 2020-26-10_Redacted.pdf; EO 13950 Comments PDF
10.27.2020.pdf

I can provide the two most recent EO 13950 reports now (they are attached). They are close hold so should only go to
OSEC, DSEC, SOL, and OFCCP, particularly the complaints one.
I'm going to be focused today on the EEOC meeting and the hopeful MOU adoption and rollout. I'd prefer until COB
today if possible on the list of speaking events. There have been a number of them and they have gone uniformly well in
my view, as we've received very positive feedback. L€ssette w€ll start preparing them and I w€ll review this afternoon.
Thanks,
Craig
Craig E. Leen
OFCC:P Director

OM
3t. „IRE' At
fhopose., Yew Wwk,

From: Schwarz, Andrew J - OSEC <schwarz.andrew.j@dol.gov>
Sent: Monday, November 02, 2020 11:50 AM
To: Leen, Craig - OFCCP <Leen.Craig@DOL.gov>; Kilberg, Andrew G - OSEC <Kilberg.Andrew.G@dol.gov>; Couch,
Stephanie M - OSEC <Couch.Stephanie.M@dol.gov>; Gean, Lissette - OFCCP
it) ) a
- dol.gov>
Cc: Sumbrum, Abbie C - OSEC <Sumbrum.Abbie.C@dol.gov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Craig,
Can we have that list and any other materials you have decided are necessary for this meeting by 2pm? If not, please call
me to discuss a different timeline for these materials. Thank you,
Andy
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From: Leen, Craig - OFCCP <I..e.enCr3ig(s:DOLgov>
Sent: Friday, October 30, 2020 12:24 PM
)1,gov>;
To: Kilberg, Andrew G -OSEC <Kilberg,Andr ,,,, GODdol,gov>; Couch, Stephanie M - OSEC <C ;h:S ephanieM
Gean, Lissette - OFCCP
Cc: Sumbrum, Abbie C - OSEC <Sumbrum,Abbie.C@doLgov>; Schwarz, Andrew J - OSEC <schwarz.a€ndrew.j@doLgov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Certainly, happy to do so. Lissette and I will put together a list (there are a lot) and circulate on Monday.
From: Kilberg, Andrew G - OSEC <Kilherg.Andrem, L doLgov>
Sent: Friday, October 30, 2020 12:23 PM
To: Leen, Craig - OFCCP <Leen,Craig@DOLgov>; Couch, Stephanie M - OSEC <Couch,Stephanie,rvi Pdol,gov>; Gean,
Odol,gov>
Lissette - OFCCP I
(b) 6
L._
Cc: Sumbrum, Abbie C - ()SEC <Surnbrurn,Abbie,C@dol.gov>; Schwarz, Andrew J - OSEC <schwarz.andrev,i,j@doLgov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Craig: Your topics make sense to me. It might be helpful to prepare a list of the stakeholder events you've done since EO
13950 was issued; that will give the Secretary and Deputy a feel for how you have been messaging.
Andrew G. I. Kilberg
Counselor to the Secretary
U.S. Department of Labor
202.691(b) 6
From: Leen, Craig - OFCCP <I..e.enCr3ig(s:DOLgov>
Sent: Friday, October 30, 2020 11:03 AM
To: Couch, Stephanie M - OSEC <Courh,Stephanie, ./@rioLgov>; Gean, Lissette - OFCCP
',(1()i,gov>
(b) 6
Cc: Sumbrum, Abbie C - OSEC <Surnbrurn,Abbie,C@dol.gov>; Kilberg, Andrew G - OSEC <KHherf.,,,Andrew,G(2.)dol.gov>;
Schwarz, Andrew J - OSEC <schwarLandrew.j@dol.gov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Thanks, I look forward to the meeting. I don't have any materials to present at the moment as we continue to
implement prior approved items. I would be interested in discussing AAP/D&I focused reviews in concept (although they
are still i€n development), as well as messaging on EO 13950. I'd be happy to go over the summary of RFI responses or
summary of Hotl€ne inquiries as well €f he would like, I'm copying Andrew and Andy as well for their thoughts.
From: Couch, Stephanie M - OSEC <Couch.StephanieEl)doLgov>
Sent: Friday, October 30, 202.0. 10:53 AM._..
To: Gean, Lissette - OFCCP
Cc: Leen, Craig - OFCCP <Leen,Craig@DOLgov>; Sumbrum, Abbie C - OSEC <Sumbrum.Abbie.
Subject: RE: Recurring Monthly Meeting I Nov 4
Hi All,
My apologies for the back and forth. The meeting has been moved to Tuesday, Nov 3 from 2-2:30pm. The updated
invitation has been sent out. Please let: us know if things need to change. Happy to assist.
Stephanie

(b) 6
rz dol,gov>
From: Gean, Lissette - OFCCP
Sent: Friday, October 30, 2020 9:54 AM
To: Couch, Stephanie M - OSEC <Couch,Stephanie.rvi@dagov>
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Cc: Leen, Craig - OFCCP <Leen,Craig@DOLgov>; Sumbrum, Abbie C - OSEC <Sumhru€n,Ahhie.C@doLgov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Good morning Stephanie,
There is no conflict. Well be looking out for the meeting invitation.
Thank you,
Lissette
From: Couch, Stephanie M - OSEC <Couch.Stephanie,rvi@doLgov>
Sent: Friday, October 30, 2020 9:40 AM
To: Leen, Craig - OFCCP <Leen,Crag,(DOLgov>; Gean, Lissette - OFCCP
Cc: Sumbrum, Abbie C - OSEC <Sumbrum,Abbie.C@doLgov>
Subject: Recurring Monthly Meeting I Nov 4

(b) 6

NoLgov>

Good morning Everyone,
Just to keep track, October's recurring monthly meeting was pushed a few times, and then ultimately ended up being
cancelled altogether. Wanted to send a reminder that November's recurring monthly meeting is currently scheduled for
Wednesday, Nov 4 from 2 — 2:30pm. Please let us know if you'd like to keep this meeting or if there is a conflict and you
need to reschedule.

Stephanie Couch I Assistant Scheduler
Office of the Secretary I U.S. Department of Labor
Desk: 202-6q (b) 6
Cell: 202-i (b) 6
n
r1TP,do .gov
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Comment Number
Name
OFCCP-202O-00O2-00O2
OFCCP-2020-0002-1 03

(b)

OFCCP-202O-00O2-00O4 Anonymous
OFCCP-2020-0002-0005

OFCCP-202O-00O2-00O6

(b) 6
OR:CP-2020-0002-0101
OFCCP-202O-00O2-00O8.

OFCCP-2020-0002-0009

OFCCP-202

.O

Comment
!Critical Race Theory (and other grievance studies) are a threat to a free society.
;CRT is racist and should be banned
Critical Race Theory is anti-white propaganda. Its racist towards whites, and it needs to be
stopped. We can only coexist with other races if everyone is treated the same and no one is
demeaned.
Critical race theory should be banned from all government funded institutions
I am 1O0 percent AGAINST the idea of CRT. This is a hateful indoctrination and should be
banned IMMEDIATELY from all public and private schools, Government and Corporations. CRT
is anti white and racist and contrary to all the good which America stands for. BAN CRT
NOWIl i l l
CRT in all of its variations is highly divisive and counter to Americas ideals. It flies in the face of
Civil Rights law and will reverse all of the good it has done. To allow CRT to be promoted will
only breed more racism, divisiveness, discrimination, and hate in our country. It is in large part
to blame for the current state our nation is in. It should not be allowed anywhere within our
federal government or with those who do business with the federal government, or with those
who receive federal funding. We most hold fast to the words of Martin Luther King Jr. and
judge others not by the color of their skin, but by the content of their character.
Good EO. Critical Race Theory is dangerous. Needs to go further. California is about to legalize
discrimination based on race, gender, etc. This must be stopped.
Critical Race Theory is modern day segregation and speaks to a perverse view of collectivism
versus individualism. I am completely against CRT training in the workplace and schools. Thank
you.
Critical race theory is a trojan horse that threatens our future. It is institutionalized racism and
is the exact stuff that should be stamped out. We are not a racist country, but this perverted
ideology could take us back there
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OFCCP-2020-0002-0011

._._._._(b).s._._._._

The Critical Race Theories being taught in schools and conducted as trainings in the workplace
is nothing but anti White racism. If you substituted the words Jewish, Asian, Black, Hispanic, or
any other racial group with the word White the seminars and teachings would be categorically
racist. Whites are not immune from being treated poorly or from being the target of racism.
These racial sensitivity trainings are dressed up racism toward White people. In fact, the very
metric of success is measured in negative outcomes for White people. If there are fewer
Whites admitted to college or getting jobs then this is a success according to CRT advocates. If
White life expectancies drop, fertility rates drop, incomes drop, then these are considered
successful outcomes for CRT advocates. I am personally embarrassed so many people have
fallen for this race hustler hoax, and it is a moral outrage that taxpayers are funding this fraud.
Critical Race Theory, misrepresented in the main stream media as "racial sensitivity training" is
tearing our country apart. We are a country founded on principles of individual human rights
and human equality. We have not always lived up to that, but the sentiments espoused in the
Declaration of Independence and enshrined in the limited government structure of the
Constitution were true when written and have been expanded since. The current racial
narrative is that America is as deeply racist today as it was during slavery or Jim Crow, and
centers everything on group identity and group responsibility. That is entirely antithetical to
our founding. To attribute characteristics to a white person because they are white or a black
person because they are black is the definition of racism. All white people are not racist, and all
black people in America do not see themselves as victims of a racist country in 2O20. That is not
to say we do not have racism, discrimination, or inequality to work on rooting and solving. I can
say that using the tools of Critical Theory which completely reject the principles of individual
human equality, logic, reason, the Scientific Method, et cetera are the exact wrong tools to use
in addressing real racial issues today. We are inflaming racial tensions by attributing the

OFCCP-202O-00O2-0012

(b) 6

Scientific Method, the nuclear family, showing up on time, turning in your work, etc. as aspects
of "Whiteness" as the Smithsonian did this summer is deeply offensive and racist. As an
American who cares about racial justice and equality, I urge our taxpayer funded government
to reject the divisive message or Critical Theory and embrace liberal values of equality, human
dignity, and human flourishing.
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I strongly endorse the President's Executive Order 13950. I concur completely with his analysis
and rationale. Our nation cannot realize the dreams and goals of our founders and our current
citizens if we are divided; if scapegoat and if don't live up to the Declaration of Independence,
;'that all men are created equal."
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(b).6. ....
OFCCP-202.01002. 001.7

I am very grateful that you are tak ng action to protect our nation from he poisonous ideology
icnaci eRdacfiersTth y It is a schoof of thought that ':can only lead to hatred and division. I have
' Crritie
Pf
hand the de' tru tive nature of CRT as it has created division within my own
'PxPe

amily. I never could have i a gined that by working to raise my daughters well and sending
herii to college I was actually destroying our': relationship. I hope and pray that we are able to
Prevent other families being destroyed by the lies perpetuated in CRT.
I want this. CRT breeds hatred, victimhood, division, and abusive behavior. I do not want it in
bur federally funded institutions. It is political and dangerous.
You are all insa
. What do you really want? hat bla ks want besides lootingf
Thank you for creating this EO. Critical Race Theory is pseudo-scientific, anti-academic, racist
drivel. It rejects objectivity, individualism, and liberalism. It has not place in the public square
and should not receive a dollar of funding from my taxes.

DOL003681

I support preventing the teaching of CRT, or at least preventing presenting CRT as the only
method for viewing racial disparities/issues. It has some aspects of truth, like all good lies, and
so many well-meaning but ill-informed people agree with it. It pretends to be the heir to MLK
and the civil rights movement, but it was founded because its founders interpreted the civil
rights movement to be a failure. They openly question "the very foundations of the liberal
order, including equality theory, legal reasoning, Enlightenment rationalism, and neutral
principles of constitutional law" (Delgado and Stefancic (2001), "Critical Race Theory, An
Introduction"), which many people think that despite failures have lead to a pretty good system
of governance. CRT lacks nuance (everything is, or is caused by, racism), it defies dissent (CRT
uses anecdotes as evidence - of course anecdotes cannot be disagreed with, but anecdotes are
a weak form of evidence because they are so limited. Those who dissent are assumed to do so
not due to objective reasoning (which is doubted), but because they want to maintain the
racist status quo), and it rejects any methods which can be used to disagree with it. The tips
section for this comment says "Base your justification on sound reasoning, scientific evidence,
and/or how you will be impacted". CRT would be happy to use "how you will be impacted" (if
"you" is a person of color, and "impacted" refers to negative effects of living in a white
supremacist culture - any other answers are the results of internalized oppression), but "sound
reasoning" and "scientific evidence", when used to disagree with it, are called "The Master's
Tools" (Lorde (1984), The Masters Tools Will Never Dismantle the Masters House.). Sound
reasoning and scientific evidence are assumed to be limited to use by white people, which is
both racist and untrue. It is a political (power-based) strategy for analyzing racism which goes
against the lofty goals of equality and justice foundational to the civil rights movement and
foundational to the US Constitution. Disagreeing with CRT is a matter of choosing a different
set of politics - usually, one which is less self-interested and more moderate. CRT is an
aberration, not an elevated and evolved version of the civil rights movement.

OFCCP-2020-0002-0018

OFCCP-202.0-0002-011.

OFCCP-2020-0002-0020

(b) 6

https://amgreatness.com/2020/10/05/trumps-anti-critical-race-theory-order-is-necessary-butinsufficient/ I think critical race theory is horrible. It needs to be out of all government and
schools.
https://amgreatness.com/2020/10/05/trumps-anti-critical-race-theory-order-is-necessary-butinsufficient/ As comment I submit my article published at American Greatness commenting on
the merits and demerits of Trumps order as it stands. I offer what I think is a way forward to
builds on the existing order to reach a more robust approach to the issue.

DOL003682

OFCCP-2020-0002-0021 Anonymous

OFCCP-202O-00O2-0022

(b) 6

OFCCP-2020-0002-0023 John Doe

OFCCP-2020-0002-0024

(b)

OFCCP-202.0-0002.-01 .5 Anonymous

OFCCP-202U-00U2-00'2€
OFCCP-2020-0002-0027

(

b) 6

I am a federal employee and I see these trainings frequently. They are divisive, racist and antiAmerican. White people are not born racist and the large majority simply are not. America is a
great country founded on equality. Ideas like equity are dangerous.
Scapegoating has no place in any system which intends good outcomes for its inhabitants. It is
inevitably a Shirley Jackson Lottery which, in the end, ritualistically chooses victims to bear the
burden of its own sins. The Critical Race Theory which has begun to pervade workplaces in the
United States is nothing more than a restated version of the scapegoating that we have seen so
many times before, both here and elsewhere. The process itself is inherently toxic; and while it
takes great effort to avoid, the effort is worthwhile. Critical Theory is in direct opposition to
American ideals and in particular, Critical Race Theory is in direct opposition to the Civil Rights
Acts enacted federally and in states during the 1960s—laws which were hard-won and
profoundly based upon the notion of human dignity. The President's executive order is wise in
targeting the results of these phenomena rather than the specific phenomena by name; such
phenomena are adept at masking through language and would easily sidestep direct naming of
Critical Race Theory. This element must be purged from all Federal dealings, and indeed any
dealings which claim to involve a democratic process or which claim to support the Bill of
Rights. I am in strong support of the President's executive order on Race Stereotyping and
Segregating.
Critical race theory is divisive and goes against the enlightenment values on which this country
is founded. It is illiberal and totalitarian and must be resisted. Thank you for taking action
against it. Sincerely, A concerned citizen too afraid to speak due to the illiberal mob
Critical Theory is a dangerous ideology that attacks the very foundational principles on which
our nation was founded. It hacks away at the bedrock values of our society. There should be
ZERO tax dollars paying for Critical Race Theory or Critical Gender Theory in either federal or
state budgets. I urge the government to put an immediate halt to any and all funding
supporting this poisonous ideology.
The Human Resources departments for all federal contractors need to make their employees
aware of the hotline.
up to this time, the white race has been discriminated against by employees hired to come to
work places and teach all the employees there that whites were racists. i find such teaching to
be discriminatory and it shuod not exist anywhere n america. for taxpayers to be paying for this
atrocity is outrageous. clearlly we can all work under this dol proposal.
See attached pic

segregation in their government training

Plessy vs furgouson is moot?

DOL003683

(b)6

The City of Palmer re ntly began utilizin g t his training from Tralia
and let me know if it in compliance with O 1395O? Thank you

DOL003684
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DateJT me
Inquiry Cale o
5;'.1pgrIgdmm
10/18/2020 9:07 PM

Named Complaints

dut ,
School District

Descriptionu:
DOL,
On October 15, 2020, the
unanimously voted to enter into a contract
(http://
f/goto?open&id=BU5J544ACD0E) to inculcate
racism training in clear violation of Executive Order 13950, issued 9.22.2020.
I have attached the scope of work for the contract they
Below is their contact
information.(https://
sp?ID2=1000200)

in bias and

District Name:
12

13

Compliancel
10/21/2020 1:17 PM
10/23/2020 1:17 PM

i

rioe:

Request.:.:.:.:.:.::
Named Complaints

None

My workplace is recently requiring Diversity & Inclusion training. Do I have the right to decline?

Academic Institution

Violation Of EO 13950 By The

Hello,

I am writing to submit to the Office of Federal Contract Compliance Programs a formal complaint that the is in violation of Executive Order 13950. The
student loans pursuant to federal
federal research grants.

receives

14

10/23/20201:23 PM

MO33 EC i3 fS, ari3pla(l

Commercial Printing

The
published multiple pieces of writing that engage in racial stereotyping and
scapegoating. The
r has promoted racial stereotyping and scapegoating in their Statement and Resources
Regarding Racism and Systemic Oppression in Black Communities. At this URL, https:/
-resources-regarding-racism-and-systemic-oppression-in-black-communities/, the official
website promotes resources, and what the website describes as "ways to get involved," that openly advocate for
Executive Order Violations
Dear Compliance Officer:
across the U.S. is a federal contractor that
performs work for the
other federal agencies is in violation of the Executive
Order that prohibits diversity and inclusion training that is rooted in the pernicious and false belief that America is an
irredeemably racist and sexist country. Many employees have requested the CEO and executive leadership group to put an end
to this training immediately. Our requests have been ignored, and the company has continued this training in knowing
violation of the Executive Order.

15

Please put a stop to this training and violation of our rights immediately.
Sincerely,
10/23/2020 2:06 PM

Named Complaints

Academic Institution

To Whom It May Concern,
I would like to file a complaint with your office regarding a violation of Executive Order 13950. Please see the attached
document "DIVERSITY, EQUITY, AND INCLUSION PLAN" by the
I believe the goals in the document violate Executive Order 13950, because it contains language that constitutes race and sex
stereotyping. In addition, the document also sets up race quotas for students, faculty, and staff.
Please see the contact information of the institutional official below.

16

Thank you.

(Attachment)
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Date/Time
OPened
10/23/2020 2:48 PM

nquky Cate
W.KigaigA

dustry

I0

Packaged Software

Description
I WISH TO REMAIN ANONYMOUS OUT OF FEAR OF LOSING MY JOB DURING THE LOCKDOWNSI
is a federal contractor working on some large and very important things for both the gov and the military.
is still holding huge meetings in the-organization
to talk about "unconscious bias" and "priviledge". As
outlined in the following executive orders: presidential-actions/executive-order-combating-race-sex-stereotyping briefingsstatements/president-trum p-fighting-ha rmful-ideologies-ca use-division-federal-workplaces

23
These trainings fall into the category of "Critical Race Theory" and thus constitute a breach of federal contract if allowed to
continue.
Please at least issue a warning to the company's leadership about this, as they're the ones driving a lot of this by hosting large
events that are pro-BLM, and allow all our important whole-org meetings to be coopted by people pushing ideologies that are
overtly discriminatory and divisive based on both race an
Comments on 13950
I have great respect for the OFCCP for promoting affirmative action since the 1960s but I'm saddened that your agency has
been put in the position of implementing E013950 which, in many ways, is the antithesis of EO11246. Strong diversity training
programs are one way that contractors can implement affirmative action and EO13950 weakens these programs.
Although I can write an entire essay, I want to focus on one point: the assertion that some people or groups are "inherently
racist or sexist." None of the programs and books that I know of make this claim. Instead, they talk about the differential
power of various groups. In our society, whites are the dominant group relative to people of color. That doesn't mean that
whites are inherently racist but it does mean that they, as a group, have more power. So whites, as a group, benefit from this
racial hierarchy. The solution is to equalize systems of power.

24

None

10/23/2020 2:50 PM

EO13950 distorts this and other points, probably intention
Good afternoon,
Does Executive Order 13950 apply to just actual training of employees, or does it also apply to company sponsored discussions
or discussion groups?
My company is a federal contractor. I am part of a volunteer group set up by management to discuss Diversity, Inclusion, and
Equity. We are paid by the company for the time we use in group discussions. Some of the materials sent to our group to
review and serve as "discussion starters" seem very divisive. This is in preparation for our next meeting on Friday, 10/23/2020.

25

This is the web address of the referenced material for discussion:
https://w
ure-characteristics.html

0K 0
RequestNIMI
Coin

10/23/2020 3:21 PM

Geospatial Data

I referred the HR representative to Executive Order 13950, "Executive Order Combating Race and Sex Stereotyping,".
His response was this:
"In regards to the EO, this is not a training, but an optional and volunteer-based engagement activity. In addition, the
Department of Labor has given guidance t
Is the required posting available for EO 13950? I don't see it on the OFCCP website?

26

10/23/2020 3:25 PM
10/23/2020 3:27 PM

Information
Technology Services
Named Complaints

Performing Arts

small business.
Discriminatory Training at

Org)

Hello,
work at
and was compelled by my manager and colleagues (who were also compelled to
pressure others to join) in emails to sign up for a-by
what was previously our marketing consultant
agency

27

This workshop is a thinly veiled one-way conversation on the necessity organizational institution of enforcing ideas promoted
by Critical Race Theory and is, I believe, in violation of the recent Executive Order on Combating Race and Sex Stereotyping. I
hope someone will review our grants from the National Endowment for the Arts as well as any continuing federal aid we may
be receiving.
The first obvious mention of this is here:
and it continues here: https://

in the video, linked directly)

and has persisted through the first of this two-day training session.
This is racist, un-Americ

Page 5 of 7
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From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
11/2/2020 7:25:18 PM
To:
Schwarz, Andrew J - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=388b588507aa4b4cb9d8c5c87dc2171d-Schwarz, An]; Kilberg, Andrew G OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=285bfb7c58734e858f9cbd77c1bcf3c7-Kilberg, An]; Couch, Stephanie M OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d424f9cf8d66450cb5de4c4674f3ef0b-Couch, Step]; Gean, Lissette - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bbb9a13178c24aadb6b7613f2f9041f3-Gean, Lisse]
CC:
Sumbrum, Abbie C - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=3680d90cf7d94f78a05c05b2047b466f-Sumbrum, Ab]; Taylor, Timothy J - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=363c0a5d85ca453eb4d8a2a62a9c286f-Taylor, Tim]
Subject:
RE: Recurring Monthly Meeting I Nov 4
Attachments: Week of 11-2-2020 Redacted EO 13950 Summary Report_Redacted.pdf

Andy, I'm also including today's weekly EO 13950 complaint summary report for my meeting with the Secretary
tomorrow. The report is close hold to OSEC/DSEC, SOL, and OFCCP. Thanks, Craig
Craig E. Leen
OFCCP Director

From: Leen, Craig - OFCCP
Sent: Monday, November 02, 2020 7:20 PM
To: Schwarz, Andrew J - OSEC <schwarz.andrew.j@dol.gov>; Kilberg, Andrew G - OSEC <Kilberg.Andrew.G@dol.gov>;
Couch, Stephanie M - OSEC <Couch.Stephanie.M@dol.gov>; Gean, Lissette - OFCCP
03) 6
-i dol.gov>
Cc: Sumbrum, Abbie C - OSEC <sumbrum.abbie.c@dol.gov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Hi Andy. Attached are the speaking events I've done and have scheduled. I've also done other stakeholder engagement
as well through phone calls, emails, etc., but these are the main past and future speaking events since EO 13950 was
issued. Best, Craig
Craig E. Leen
OFCC:P Director

Pwposc Yew We*,
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From: Leen, Craig - OFCCP
Sent: Monday, November 02, 2020 11:58 AM
To: Schwarz, Andrew J - OSEC <schwarz,andrew,j(a)doLgov>; Kilberg, Andrew G - OSEC <Kilberg,Andrew,G@dol.gov>;
Couch, Stephanie M - OSEC <CouchStephanieM,VdoLgov>; Gean, Lissette - OFCCP A
i2.3dol.pov>
Cc: Sumbrum, Abbie C - OSEC <surribrum,z-thbiexPdoLgov>
Subject: RE: Recurring Monthly Meeting I Nov 4

L._

(b) 6

I can provide the two most recent EO 13950 reports now (they are attached). They are close hold so should only go to
OSEC, DSEC, SOL, and OFCCP, particularly the complaints one.
I'm going to be focused today on the EEOC meeting and the hopeful MOU adoption and rollout. I'd prefer until COB
today if possible on the list of speaking events. There have been a number of them€ and they have gone uniformly well in
my view, as we've received very posit€ve feedback. L€ssette will start prepar€ng them and i w€ll review th€s afternoon.
Thanks,
Craig
Craig E. Leen
OFCCP Directo€..

Nopasc Yaw Wo*,

From: Schwarz, Andrew J - OSEC <wlwarLandrevvi@dolgov>
Sent: Monday, November 02, 2020 11:50 AM
To: Leen, Craig - OFCCP <Leen,Craig@DOI...gov>; Kilberg, Andrew G - OSEC <Kilberg,Andrew,GODdoLgov>; Couch,
Pciol.gov>
Stephanie M - OSEC <Couch.Stephanie,M @dol.gov>; Gean, Lissette - OFCCP
(b)
Cc: Sumbrum, Abbie C - OSEC <Sumbrum,Abbie.C@doLgov>
Subject: RE: Recurring Monthly Meeting I Nov 4

6

Craig,
Can we have that list and any other materials you have decided are necessary for this meeting by 2pm? If not, please call
me to discuss a different timeline for these materials, Thank you,
Andy
From: Leen, Craig - OFCCP <Leen,Craig()DOLgov>
Sent: Friday, October 30, 2020 12:24 PM
To: Kilberg, Andrew G - OSEC <Kilberg,Andrew.G@dol.gov>; Couch, Stephanie M - OSEC <Couch,Stephanie,rvi @dol,gov>;
Gean, Lissette - OFCCP
(b) 6 Paot,gov>
Cc: Sumbrum, Abbie C - OSEC <Surnbrurn,Abbie, 'EPdol,gov>; Schwarz, Andrew J - OSEC <schwarz,andre ,y,'Ddol,gov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Certainly, happy to do so. Lissette and I will put together a list (there are a lot) and circulate on Monday.

DOL003693

From: Kilberg, Andrew G - OSEC <Kilberg.Andr
Sent: Friday, October 30, 2020 12:23 PM
To: Leen, Craig - OFCCPqeen.CnAg@DOI...gov>; Couch, Stephanie M - OSEC <Couch.St:epha€nie
ds 1, ov>; Gean,
Lissette - OFCCP I
(b) 6 pdol,gov>
Cc: Sumbrum, Al liTe-CT-OSEC- ...umbrurn.Abbie.C@dol.gov>; Schwarz, Andrew J - OSEC <schwarz.a€ndrew.j@dol.gov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Craig: Your topics make sense to me. It might be helpful to prepare a list of the stakeholder events you've done since EO
13950 was issued; that will give the Secretary and Deputy a feel for how you have been messaging.
Andrew G. I. Kilberg
Counselor to the Secretary
U.S. Department of Labor
202.69: (b) 6
From: Leen, Craig - OFCCP <Leen,Craig(a)DOLgov>
Sent: Friday, October 30, 2020 11:03 AM
'LOol,gov>
To: Couch, Stephanie M - OSEC <Couch,Stephanie,M@dol.gov>; Gean, Lissette - OFCCPI
(b) 6
Cc: Sumbrum, Abbie C - OSEC <Sumbru€m.Ahhie.C@dol.gov>; Kilberg, Andrew G - OSEC <Kilberg.Andrew.(3@dol.gov>;
Schwarz, Andrew J - OSEC <schwarz,andrew.j@dol.gov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Thanks, I look forward to the meeting. I don't have any materials to present at the moment: as we continue to
implement prior approved items. I would be interested in discussing AAP/D&I focused reviews in concept (although they
are still in development), as well as messaging on [O 13950. I'd be happy to go over the summary of RFI responses or
summary of Hotline inquiries as well if he would like. I'm copying Andrew and Andy as well for their thoughts.
From: Couch, Stephanie M - OSEC <Couch.Stephanie,M,@dol,gov>
Sent: Friday, October 30, 2020 10:53 AM
To: Gean, Lissette - OFCCP
Od014,,ov>
(b) 6
Cc: Leen, Craig - OFCCP <Leen,Cra€,V@DOLgov>; Sumbrum, Abbie C - OSEC <Surnbrum,Abbie,C@dol.gov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Hi All,
My apologies for the back and forth. The meeting has been moved to Tuesday, Nov 3 fro€ 2-2:30pm. The updated
invitation has been sent out. Please let us know if things need to change. Happy to assist.
Stephanie

(b) 6 'doLgov>

From: Gean, Lissette - OFCCP
Sent: Friday, October 30, 20269T5-4-AIVI---To: Couch, Stephanie M - OSEC <C;ouch.Stepha3n€e.l4w" ~~1~>l.gov>
Cc: Leen, Craig - OFCCP <Leen,Craig@DOLgov>; Sumbrum, Abbie C - OSEC <Surnbrum,Abbie,C@dol.gov>
Subject: RE: Recurring Monthly Meeting I Nov 4
Good morning Stephanie,
There is no conflict. We'll be look€ng out for the meeting invitation.
Thank you,
Lissette

DOL003694

From: Couch, Stephanie M - OSEC <Couch.Stephanie,Nel@doLgov>
Sent: Friday, October 30, 2020 9:40 AM
To: Leen, Craig - OFCCP <Leen,Crag@6)DOLgov>; Gean, Lissette - OFCCP I
i
Cc: Sumbrum, Abbie C - OSEC <Sumbrum,Abbie.C@doLgov>
Subject: Recurring Monthly Meeting I Nov 4

(b)

6

.'%cloi,gov>
,6

Good morning Everyone,
Just to keep track, October's recurring monthly meeting was pushed a few times, and then ultimately ended up being
cancelled altogether. Wanted to send a reminder that November's recurring monthly meeting is currently scheduled for
Wednesday, Nov 4 from 2 — 2:30pm. Please let us know if you'd like to keep this meeting or if there is a conflict and you
need to reschedule.
Thank you,
Stephanie Couch I Assistant Scheduler
Office of the
Secretary I U.S. Department of Labor
,_._._._._._._._.,
Desk: 202-I (b) 6 I Cell:
rottoLste ,n.anie.mAdol.p.ov L._ (b)
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Date/Time
Opened

Inquiry Category

industry
Description

1
10/19/2020 8:54 AM

Ottiltiyitibut

None

Calling regarding the Presidential Executive Order on Race and Sex Stereotyping that was issued on 9-22-2020. Understands that DOL is the
enforcement mechanism through OFCCP.
He has a problem with his employer that they are continuing to do things that are in complete to defiance to the EO. Call in to provide examples
of what they are doing so that their federal funding can be removed.

Executive Order 13950

Critical Race Theory and Other Racist Programs

I need to make an anonymous report of
defiance of Executive Order 13950,
is my employer
and they are a massive government contractor and are also the first company I've worked for where I have to endure racism directed at me
because my skin happens to not be black/brown or some other color.

2

10/28/202012:51 PM

Technology

I have attached several items to back up my complaint.. is so deeply steeped in Critical Race Theory and it is pervasive through work
requirements for senior workers such as myself. It is required of me to read and accept the attached Critical Race Theory (CRT) li€terature from
our
). The
document requires that I ingest CRT publications and videos fromby CRTperveyors such as
and to even read the
I have to accept as fact the notion of "syst
Mandatory Unconscious Bias Trainings at
Hello,
I'd like to remain anonymous.
I have attached here an email we received from the director
Among other things, in the email he describes that.
will make unconscious bias training mandatory. That violates the President's Executive Order. Please stop this madness and nonsense going on at

10/28/2020 12:55 PM Anon'Mous CornPlain

Defense Technology

Thank you!
IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII sending this email to every employee

racist by its very nature,,„

From:
Sent: Monday, October 26, 2020

formation - Emergency / Alerts

: Racial Identity Caucus Groups - Zoom Information
Dear Friends and Colleagues,
On behalf
to invite you to participate in a Caucus Group this week. You are encouraged to participate in whichever one
most closely matches your racial identity.

10/28/2020 1:58 PM

AnOtlYrnoU

ornPlaintS

Academic Institution

The Caucus Groups are supportive spaces for
and leaders to explore, acknowledge, discuss and begin to dismantle
institutionalized racism from within by starting the difficult conversations about race„ power and privilege. Black and POC individuals can discuss
issues affecting them without the need to explain or mitigate White fragilit
The
specifically the facility located in
is violating the presidents executive order by requiring training
on "unconscious bias" in which, of course, it is taught that only white people have an unconscious bias and innate racist beliefs.
Below is a corporate Email sent out to all employees referencing the "unconscious bias" training from the President of the Company
A few months back, we set out on a journey to improve our workplace to one that is more inclusive, fair and safe for all.

5
To guide us in this endeavor, we have mapped out a
*Raster an inclusive culture. Make the unconscious conscious,
*Eking the right voices around the table.
*Develop a pipeline of di€verse leaders.
10/30/2020 4:40 PM
10/18/2020 8:51 PM

i
,?kh
'CorIpt itiU
Compliance Assistance
Request

Technology
Academic Institution

which is comprised of three fundamental pillars:

a concerned
having read of the college's program called the Engaged Pluralism Initiative (EPl), which sounds very
much like extended "diversity, inclusion and equity" rhetoric. It is a 4-year program funded by a grant from Mellon Foundation and some
institutional money,
When on
I asked a couple of
they could tell me about this program, but neither of them confessed to
knowing much about or having participated. I do not know the details of this program, except what I see on the college's website and in
occasional email bulletins about it. It seems very much in line with so much of the current indoctrination that we observe in institutions across
the nation.
h
My sense is that tl rs program warrants investigation, although the verbiage may have recently cleaned up since EO 13950 was issued.

California
Hellol I am an adjunct professor at 3 universities including University of Wisconsin - Green Bay.
Please see attachments on an all hands" mandatory training that appears to deal with (per the Chancellor's email to all),..
- Systems of oppression
- Privilege points
Website for the "vendor" who built off a career as a mediocre professor with an axe to grind:

7

Happy to discuss and facilitate as warranted.
10/20/2020 1:22 PM

Compliance Assistance
Request

Academic Institution

Sincerely,
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All inquiries for Executive Order 13950
Weekly Report
November 2, 2020

Date/Time
Opened

tt quiry Categ

US

salphO
Hello,
I realize the latest Executive Order from President Trump was related to CRT training at the Federal level.
Is there any protection for employees such as111111. who work inn...
from this CRT harassment?
In certain districts, administrators are telling white teachers that they are hurting students of color because they (the teacher) are white.
It is hard to imagine that this slander and harassment is legal.
Is there any protection for us who are not Federal employees?

Compliance Assistance
10/28/2020 12:58 PM Request

School District
Hello,
agency that oversees the adrnistration for federal funds via the

I work for the

I am writing to obtain clarification if President Trump's executive order on Combating Race and Sex Stereotyping applies to State agencies that
oversee the distribution of federal funds.
largest employer in the state and probably spends millions if not tens of millions of dollars of tax payer money on
The
Critical Race Theory, which creates a hostile work environment for those of us who do not agree with the State of Oregon's social engineering
program.
Critical Race Theory has not only infilitrated goverment agencies at the almiumin Oregon, it has also found it's way into
s, which makes many Oregonians, who work hard providing for their families angry, due to our objections being brushed aside in a
dismissive manner.

ill
10/29/2020 213 PM

Compliance Assistance
Request

State Agency

For over five years, I have been doing my
Hi,
I am an employee at a company that is a contractor to the federal government called
against my employer for violation of Executive Order 13950.
Since the unrest of the George Floyd situation,

. I would like to file a complaint

had employees go through training in staff meetings on the topics of racism.

The training has in my opinion been in violation of Executive Order 13950 or at least is implicitly running up against EO 13950, Videos shown to
employees included notorious race baiter Ibram Kendi.

10

stated that'll=
planning to increase the number of black employees by 20%. This was said without any mention of
Thell1111=1
the merit of these new individuals they want to hire. I believe that this is against federal law and EO13950.

10/28/.20201:03 PM

Named Complaints

Defense Technology

Even before the unrest, alli.could want managers to make sure that all different races and sexes were included in interviews for an open
position. I got the sense that this was the case regardless of t
Potential University Section 5 Violation of Executive Order on Combating Race and Sex Stereotyping
Greetings,
It is unclear to me whether section 5 applies to universities who receive federal grants in general or whether it applies to specific programs
within an institution with a clear paper trail connected to grants. The forwarded program certainly scapegoats whites, and I hope that your office
can investigate it.
I also encourage your office to investigate the specifics of this program for first year

I apologize if my use of this email hotline was in error.
Best regards,

Subject: 2020 Diversity Forum to Showcase Authors on Racism
Date: September 29, 2020 at 5:06:16 PM

10/28/.2020 1:51 PM

Named Complaints

ignity

Academic Institution
I am reaching out to report several forms of rampant racial and sexist discrimination in hiring a
- on 10/14 - filed a similar
complaint, but it included mention of the new EO so it seemed like perhaps it was bucketized as only complaining about that. So I'm resubmitting
with no mention of those violations, and instead am focusing solely on hiring discrimination.
The work environment at
discriminated against in hiring.

becoming more negative toward white males - although Asian and Indian males are also

Here are some of the issues:
1. My managers at
team - clarified
candidates' as: female, black, Hispanic, or native American. It's very difficult
management in a recorded team meeting,
Named Complaints

Packaged Software

All open positions that are Principal level or above at

g

'diverse candidates'.
t defines 'diverse
his in writing, but it was recently defined by {box

Vice Pres
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g
Greetings,
I am a faculty member in the
) and recently receive notification of training
that might be in violation of EO 13950 as promoting or perpetuating race stereotyping. Below is a screenshot of the training invitation. This
training is not mandatory, and I did not attend, but I bring it to your attention in case it rises to the level needing to be investigated under EO
13950. What is being implied when people need to be segregated by race in order to "process (election) emotions"?

13

Thank you for the opportunity to bring this to your attention.
10/28/2020 2:32 PM

Named Complaints

Academic Institution
Hello.

14

10/28/2020 2:35 PM

Named Complaints

Academic Institution

10/28/2020 2:39 PM

Named Complaints

Technology

15

I would like to anonymously report a university for requiring "Diversity, Equity, and Inclusion" training. The
in
Connecticut obtains millions of dollars of federal funding, so should be held to the same standards as government contractors that violate the
recent executive order banning this type of "training." The university requires all students to complete this "training" on a yearly basis. It must be
completed in order to register for classes. I am a part time, online graduate student (not currently taking classes), but I refuse to take this
training again because it violates my religious beliefs. I am a grown adult that thankfully has Christian principles and values that were taught to
me at a young age and I refuse to be brainwashed by a university pushing a liberal agenda. Their training module promotes ideologies that go
against Christian values by forcing you to answer questions "correctly," promoting their social justice warrior point of vi
Greetings,
I work for a large
Company. My Employer is also a Federal Contractor and I work in the Federal division (Fed Contractor).
I am in
company is
My company is requiring me to complete this training before end of October 2020.
E.O. 13950 does not seem to go into effect until Nov 21, 2020 for us Federal Contractors.
I feel that I will be marked and loose my job if I do not comply but there are (3) options that I must select between that are basically (1- I deny
being a racist, 2- I am a racist, 3- I was a racist) I can not agree to any of these 3 options in good conscience.
One of these (3) options must be selected for me to get my cert of completion.
I have reason to believe that I will be marked for termination for not completing this before the EO 13950 goes into effect.
Question. If I file a formal complaint with OFCCP, do I waive my rights for legal representation, in the future, when I get terminated?
Question. Can I legally not compl
Clarification requested for Executive Order 13950
As a recipient of Federal money to fund
Metro) is seeking a clarifying statement or summary on this Executive Order. What does LA Metro need to do to comply with 13950?

LA
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Named Complaints

County Agency

County Council has advised my department that
not required to take any action regarding this Executive Order. The
responsibility falls on the DOT. Section 5 of the Order entitled "Requirements for Federal Grants" mandates the heads of all Federal Agencies
shall review their respective grant programs for which the Agency may, as a condition of such grant, require the recipient to certify it will not use
Federal funds to promote concepts that promote race or sex stereotyping. Additionally, within 60 days of the order each agency must submit a
report to the Director of Office of Management and Budget, identifying any programs that promote such st
Hello,
I am reaching out to report The
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Named Complaints

Healthcare

The company is a Federally Qualified Public Health Center that pushes Critical Race Theory. In the middle of a
work day, as I am doing my job, I get emails that are divisive and tells me to attend protests in the name of BLM and Antifa. As a white woman at
my job I feel like a target of racism where most of my coworkers and patient population is of many different races. It makes me feel
uncomfortable as I am trying to just clean patients teeth and teach them about good oral hygiene and how it affects overall health. I have made
many friends with my patients over the past few years and I feel like I have been constantly upset with our director sending such divisive emails
while I am trying to protect myself and my patients from the outside division and hatred that is far too abundant right now.
Diversity Training at a Community

I am an employee at a
in Albany, OR. A few weeks ago, our office was told that we were scheduled for a "team building"
event and to schedule the whole day for the activity. Recently we were given the details of the "activity". It is a diversity training program hosted
by Elmer Dixon, a former Black Panther Party (BPP) officer.
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10/29/2020 2:17 PM

Named Complaints

Academic Institution
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2FBPP_hearings.
Pursuant to the recent executive order combating race and sex stereotyping, someone might want to look into the mandatory training being
required by
part of D.All
staff, certified and non-certified, are being required to participate
in a mandatory book study on Culturally Responsive Teaching featuring the book, Culturally Responsive
book study is not optional.
Is this action in violation of the new executive order or is it protected?
I respectfully ask to remain anonymous.

10/30/2020 10:55 AM Named Complaints

School District

Sent from my iPhone
The
America is engaged in undesirable diversity or unconscious biased training.
Also
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The

10/30/2020 4:14 PM

Named Complaints

spewed BLM propaganda during a mandatory company zoom meeting. I found this very traumatic.

Performing Arts

DOL003698

All Inquiries for Executive Order 13950
Weekly Report
November 2, 2020

g
Violation of

4 executive order on combating race and sex stereotyping.

implicit/unconscious bias and equity training, which teaches white privilege, intersectionality, unconscious bias, is being forced on employees of
of the State of Missouri, both of which receive federal funding and have been recipients of federal grants.
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Thanks
10/30/2020 4:27 PM

Named Complaints

City Government

Get Outlook for Android
Race Theory Violation
To whom it may concern,
I am employed by
of the Corporation for National and Community Service, that receives
federal funding. Over the last several months,
pushing concepts of Race, Equity, Diversity, and Inclusion (REDI).
Presentations and executive commentary has included the focus on white supremacy, systemic racism in America, and how these must become
focal point of our day to day work. Today, in a company wide meeting, it was announced that the organization will be implementing formal
trainings on these topics, and they specifically called out the need to identify ways around the Trump administration's executive orders banning
such training.

22

As an American, I am extremely concerned with these actions and I do not like the thought that my tax payer dollars are going towards such
efforts.
Respectfully,
10/30/2020 4:31 PM
23

Named Complaints

Non-Profit

10/30/2020 4:45 PM

Named Complaints

Packaged Software

10/30/2020 4:53 PM

Named Complaints

Technology
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This is a new required training fort
employees.
a federal contractor and I believe this violates the president's executive
order on critical race theory. Please see the attached document for the full training materials.
is forcing all employees to attend training which is based on Critical Race Theory.
My job is at risk if I do not complete this training.
I fear my job is at risk if I publicly oppose this training.
Below are screen shots of the course. (screen shots could not uploaded)
Hello President Trump and OFCCP,
I want my information to be anonymous.
My current
■becoming incredibly left/socialist on the political spectrum. They equate a Republican with white supremacy. They are
forcing doctoral students, like myself, to believe in critical race theory. I oppose CRT because it is a form of censorship, it is prejudiced, and it
lacks empirical evidence.
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My
is "Private" but receives Federal Funding and even the CARES ACT. Please stop them from pushing this agenda. CRT does not help
in our professional training and the university is making it uncomfortable to be Jewish. They tell us we are white and cannot say we do not have
"White Privilege". I want my university to stop this CRT and teach us about how to be health professionals.

10/30/2020 5:00 PM
26 10/30/2020 4:16 PM

Named Complaints
Opposes EO 13950

Academic Institution
None

27

student government are primary offenders. They violate the
This EO screams of McCarthyism. This administration needs some diversity training and will get due karma when elected out of office.
I want a federal government that isn't afraid to be sensitive. I want a federal government that uses it's power to protect all Americans, not
pander to a group of redneck snowflakes who get offended by the suggestion of equality among all "men".
Thank you,

10/30/2020 4:33 PM

Opposes EO 13950

None
I am outraged at the administration's suspension of diversity training. This is as un-American as anything this administration has done and it has
done far too much to undermine our democracy.
You should be ashamed of yourselves for not standing up to the cruelty and insanity of this administration.
For context, please see the Marticle in the link below.
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10/30/2020 4:48 PM

Opposes EO 13950

None
Hello,
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10/30/2020 4:50 PM

Opposes EO 13950

None

I am appalled by the notion that teaching diversity, challenging aspects of our history, racial (and gender) equality, and unconscious bias is unpatriotic. Is not the most patriotic act we can do to understand our history and to ensure that we better the lives of all our citizens? If it was truly
un-American to question and try to correct systems of oppression, would we not still be under British rule?
As a white, heterosexual, well educated male I cannot think of a better way to make our country great than to know its history and to strive for a
more fair and equitable society, a society in which there is currently great gender- and racial inequality.
Hello,
President Trump is a white supremacist bigot and a criminal. Lock him up.
Thank you,
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10/30/2020 4:55 PM

Opposes EO 139.50

None
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From:

Taylor, Timothy J - SOL [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=363C0A5D85CA453EB4D8A2A62A9C286F-TAYLOR, TIM]
Sent:
10/30/2020 2:58:59 PM
To:
OScannlain, Kate S - SOL [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=fc246996e74e4c8d8c6e5c73700c3406-OScannlain,]; Squitieri, Chad C - OSEC
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=80ed763b75b846ff8b842b19bd2b9156-Squitieri,]; Kilberg, Andrew G - OSEC
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=285bfb7c58734e858f9cbd77c1bcf3c7-Kilberg, An]; Wolfson, Jonathan A ASP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c933d3c8e9624d7092e25b4a2b47f4cf-Wolfson, Jo]; Kilmartin, Alison M °ASP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=77ed0e9c979447788c5bc47b88dd8491-Kilmartin,]; Leen, Craig - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]; Swearingen, Brett A OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=446467c1acd144b4bddd78130ecd530d-Swearingen,]; Bozzuto, Robert F OPA [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=2c941a6lafda41d6bc1f36cb41a185d6-Bozzuto, Ro]; Slater, Bryan - ASAM
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=25d6ba93c9c24315adc663cac1b5db6c-Slater, Bry]; Johnson, Grant L - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bbeff76932544f5e8008ab5599626e96-Johnson, Gr]
Subject:
FW: EO 13950 materials
Attachments: Agency Head memo v2.docx; Decision Memo re EO 13950.docx; EO 13950 Secretary Order Draft v2 10-28-20.docx

FYI.

From: Taylor, Timothy J - SOL
Sent: Friday, October 30, 2020 2:58 PM
To: Robinson, Caroline H - OSEC <robinson.caroline.h@dol.gov>
Subject: RE: EO 13950 materials
Hi Callie,
These are ready for Departmental clearance. I would include the boards and BLS so we receive as much helpful feedback
as poss€ble. Let's ask for comments back by COB on Tuesday, November 3, 2020.
Timothy Taylor
Deputy Solicitor
U.S. Department of Labipr
o. 202.61 (b) 6 E. 202 (b) 6
k

.rNs

From: Robinson, Caroline H - OSEC <Robinson.Caroline.H@dol.gov>
Sent: Tuesday, October 27, 2020 9:30 AM
To: Taylor, Timothy J - SOL <Taylor.Timothy.J@dol.gov>
Subject: Re: EO 13950 materials

Thanks
Get Outlook for iOS
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From: Taylor, Timothy J - SOL <Taylor:Timothy.igidolIov>
Sent: Tuesday, October 27, 2020 9:20:46 AM
To: Robinson, Caroline H - OSEC <Robinson.Caroline.H@dotgov>
Subject: RE: EO 13950 materials
Hi Ca'lie,
Please hold on this for now.

get back to you soon.

Timothy Taylor
Deputy Solicitor
LLS. Department of Labor
o. 202::
(b) 6
TN:s

c,on

_zz.zd

n

oi.herzizz,

From: Robinson, Caroline H - OSEC <Robimon,a)rol e+@da.gov>
Sent: Monday, October 26, 2020 5:25 PM
To: Taylor, Timothy J - SOL <Tavbr.Tirnothv.i@doLgov>
Subject: RE: EO 13950 materials
Will you call me RE: which agency heads? Do you want the boards/BLS included or just the regulars? And of the regulars
if there is a career as the head of the agency, do you want the highest ranking non-career?
From: Taylor, Timothy J - SOL <Taylor,Tirno.thy,i@dol.gov>
Sent: Monday, October 26, 2020 5:19 PM
To: Kilmartin, Alison M - OASP <Kilmartin,Alison,MODdagov>; Robinson, Caroline H - OSEC
<Robinson.Caroline,H@dol,gov>
Subject: RE: EO 13950 materials
Many (not sure if all) Secretary's Orders are published in the Federal Register. I recommend we do so here to ensure
compliance with 5 U.S.C. §. 551,
Tlmothy Taylor
Deputy Solicitor

L._ (b) 6

o. 202.593i
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From: Kilmartin, Alison M - OASP <Kilmartin,Alison.M@dol.gov>
Sent: Monday, October 26, 2020 5:11 PM
To: Robinson, Caroline H - OSEC <Robinson.Caroline,W(Ddol,gov>; Taylor, Timothy J - SOL <Taylor,Tirnothy,i@doLgov>
Cc: Squitieri, Chad C - OSEC <squitieri.chad.c@dotgov>; Slater, Bryan - ASAM <Slater,Bryan@DOLgov>; OScannlain, Kate
S - SOL <O.Scz-mnlainKate,S'Fkiol&ov>; Johnson, Grant L - SOL <JohmonGrant U@pdol,gov>; Swearingen, Brett A - OSEC
<swearingen,bretta@dol.gov>
Subject: RE: EO 13950 materials
I would think yes given the high profile nature of the EO, but I defer to the Solicitor's office,
Alison (Ali) Kilmartin
(202)

(b) 6

From: Robinson, Caroline H - OSEC <Robinson,Caroline,H@dol.gov>
Sent: Monday, October 26, 2020 4:30 PM

DOL003701

To: Taylor, Timothy J - SOL <Taylor.Tmothy.i@dol g.ov>
Cc: Squitieri, Chad C - OSEC <squitieri.chadx@dol,gov>; Kilmartin, Alison M - OASP <Kilmartin.Alison.M@dol.gov>;
Slater, Bryan - ASAM <Slater.Bryan@DOL.g,ov>; OScannlain, Kate S - SOL <OScan€n€lain.Kate.S@doLgov>; Johnson, Grant L
- SOL <Johnson.Grant 1.@dol.pov>; Swearingen, Brett A - OSEC <swearingen.bretta='Ddol.Pov>
Subject: RE: EO 13950 materials
Thank you. Do you know if this SO will need to be posted in the Federal Register as well?
Please also call me when you have a moment.
Best,
Callie
Caroline Harman Robinson
Executive Secretary
Office of the Secretary
U.S. Department of Labor
202-69:1 (

b) 6

From: Taylor, Timothy J - SOL <Tavlor,Tirnothv,Wdol,gov>
Sent: Monday, October 26, 2020 3:46 PM
To: Robinson, Caroline H - OSEC <RoNnson,Caroline.H@dol.gov>
Cc: Squitieri, Chad C - OSEC <squitieri‘chadx@dol.gov>; Kilmartin, Alison M - OASP <Kilmarti€n.Allso€n.M@doLgov>;
Slater, Bryan - ASAM <Skter, 'p..in(a)DOLgov>; OScannlain, Kate S - SOL <OScannlain,Kate,S0DdoLgov>; Johnson, Grant L
- SOL <Johnson.Grant,L@dol.gov>; Swearingen, Brett A - OSEC <swearingen.hrett,a@dol.gov>
Subject: EO 13950 materials
Hi Callie,
Please find attached a document package needing departmental clearance and then red folder review. The documents
pertain to implementation of Executive Order 13950, Combating Race and Sex Stereotyping. Please prepare to distribute
for clearance to all agency heads, with a deadline of COB Wednesday, October 28, 2020 for comments. But please wait
for a moment before actually sending out. I'll let you know when it's okay to send.
Timothy Taylor
Deputy Solicitor
U.S. Department of Labor
o. 20Z
(b) 6

.rNs
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Not to be Disseminated

MEMORANDUM FOR:

DOL AGENCY HEADS

FROM:

TIMOTHY TAYLOR
DEPUTY SOLICITOR OF LABOR

SUBJECT:

Implementation of Executive Order 13950 and Secretary's
Order XX-2020

The Executive Branch has recently issued several directives related to federal employee training:
•
•
•
•

Office of Management and Budget (OMB) Memorandum M-20-34, Training in the
Federal Government (Sept. 4, 2020);
Executive Order (E.O.) 13950, combating Race and Sex Stereotyping (Sept. 22, 2020);
OMB Memorandum M-20-37, Ending Employee Trainings that Use Divisive Propaganda
to Undermine the Principle of Fair and Equal Treatment for All (Sept. 28, 2020); and
U.S. Office of Personnel Management (OPM), Memorandum to all Executive Departments
and Agencies, Mandatory Review of Employee Training under E.O. 13950 (Oct. 2, 2020).

Pursuant to section 6(c)(i) of E.O. 13950, the Secretary issued Secretary's Order
-2020 on
November
2020, directing the implementation of the E.O. This memorandum is issued to
provide further guidance to agency heads regarding their responsibilities as set out in section 4.E
of the Secretary's Order.
To ensure compliance with requirements specific to diversity-and-inclusion (D&I) training for
employees, agency heads are instructed, to the extent they have not done so already, to suspend all
D&I-related training that employees are required or permitted to attend while on duty status. Under
section 6(a)(i) of E.O. 13950, training is construed broadly to mean "training, workshops, forums,
or similar programming. Agencies should also bear in mind that all D&I efforts, whether or not
they constitute training, must "first and foremost, encourage agency employees not to judge each
other by their color, race, ethnicity, sex, or any other characteristic protected by Federal law." E.O.
13950 § 6(a)(ii).
Pending approval of DM training materials by OPM, all requirements for employees to complete
D&I training are temporarily paused. OASAM is working to ensure that employees are temporarily
relieved of any D&I-related mandatory training requirements as they may appear in DOL
LearningLink and other DOL-provided training as part of the employees' learning work plans.
Similarly, agency heads should ensure that D&I training materials on their intranets and in shared
directories for access by employees are temporarily made inaccessible pending approval.
For the Department to resume D&I training, the Department must submit training materials to
OPM for review and approval, even if the training has been used before. OPM has instructed that
materials should be submitted in "one complete and all-inclusive submission." OASAM is in the
process of collecting these materials for review and submission to OPM. Please assist OASAM in
that effort.
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Going forward and in accordance with the Executive Order, guidance from OMB and OPM, and
the Secretary's Order, agency heads must review and approve in advance any expenditure on
Federal employee D&I training (via contract or SF-182), and shall do so only after certifying that
the curriculum meets the standard of fair and equal treatment of individuals. OFCCP's recently
issued FAQs on contractor compliance with E.O. 139501 may be instructive to agency heads as to
the material that does or does not meet that standard. Pursuant to the Secretary's Order, the Deputy
Solicitor in his capacity as E.O. 13950 Compliance Official, and with the assistance of OASAM,
must also approve and certify agency D&I training.
Finally, pursuant to OMB's Memorandum M-20-37, agency heads must take all appropriate
actions to align their public-facing information with the requirements for training federal
employees outlined in E.O. 13950. "Public-facing information" primarily means the agency's
webpages, but is not limited to those. Agencies should pay special attention to their materials
related to recruitment, employment, and diversity to ensure that they maintain our fundamental
values of fair and equal treatment of employees; fostering a workplace that is respectful of all
employees; encouraging employees not to judge each other on the basis of characteristics protected
under federal law; and not promoting the divisive concepts defined in section 2(a) of E.O. 13950.
Should you have any questions relating to employee training or this memorandum, please contact
Questions may be elevated as necessary and appropriate to the Assistant Secretary for
Administration and Management; the Deputy Solicitor of Labor; the Deputy Secretary of Labor;
or, under the Deputy Secretary of Labor's direction, the Office of Personnel Management.
Additional guidance to agency heads will issue as needed.
Finally, if an agency provides external, publicly directed training or similar programs that include
or refer to the topics identified in E.O. 13950 and OMB guidance, the agency must contact the
Deputy Solicitor before conducting any such programs.

I See OFCCP, "Frequently Asked Questions, Executive Order 13950
Combating Race and
Sex Stereotyping," dol.goviagenciesiofecp/faqs/executive-order-13950.

DOL003704

Draft & Predecisional

DECISION
[date stamp]

MEMORANDUM FOR THE SECRETARY
FROM:

Timothy Taylor
Deputy Solicitor

SUBJECT:

Request for Approval of Secretary's Order re: Implementation of
Executive Order 13950 and Memorandum to DOL Agency Heads

EXECUTIVE SUMMARY
This memorandum requests your approval to publish a Secretary's Order directing implementation
of Executive Order 13950, as well as to issue an accompanying memorandum with further implementation instructions.
BACKGROUND & DISCUSSION
On September 22, 2020, President Trump signed Executive Order 13950, Combating Race and
Sex Stereotyping. The Executive Order seeks to promote economy and efficiency in Federal contracting; to promote unity, efficiency, and Merit System Principles in the Federal workforce; to
ensure the fair and equal treatment of individuals; and to combat offensive and anti-American race
and sex stereotyping and scapegoating. On September 28, 2020, the Director of the Office of Management and Budget (OMB) issued memorandum M-20-37 containing additional instruction related to the Executive Order. The attached Secretary's Order and Memorandum to DOL Agency
Heads would effectuate the Executive Order and OMB's memorandum within the Department.
The Executive Order requires several things:
•

That employee training relating to diversity and inclusion, before being used, be reviewed
by the Office of Personnel Management for compliance with section 6 of Executive Order
13950;

•

That Department diversity-and-inclusion efforts first and foremost encourage employees
not to judge each other by any characteristic protected by Federal law;

•

That Department contracts for diversity training include a provision requiring compliance
with Executive Order 13950;

•

That Department workplace trainings, workshops, forums, and similar programming emphasize the value of every individual and not contain the divisive concepts defined in section 2(a) of Executive Order 13950;

DO L003705
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•

That the Department review its grant programs and submit a report to the Office of Management and Budget identifying which programs may include conditions requiring that
Federal funds not be used to promote those divisive concepts; and

•

That the Department prepare a report to the Office of Management and Budget regarding
its fiscal year 2020 spending on employee training programs relating to diversity or inclusion.

The attached Secretary's Order and Memorandum to Agency Heads delegate responsibilities and
provide instruction to various officials and components within the Department to ensure these
requirements, as well as other directives from OMB's memorandum, are carried out. As required
by section 6(c)(iii) of Executive Order 13950, the Deputy Solicitor has been assigned responsibility for ensuring compliance with the requirements of the Order.
OTHER DOL AGENCIES INVOLVED
OFCCP
OASAM
ASP
DSEC
OSEC
OTHER FEDERAL AGENCIES INVOLVED
OMB
OPM
DUE DATE FOR APPROVAL
November 6, 2020
EXPEDITED APPROVAL REQUEST
X
: I acknowledge that I am requesting approval by November 6, 2020, which does not
meet OSEC's required 30-day timeframe and will, therefore, require expedited Departmental
clearance and OSEC review. The reasons are that the Secretary's Order is brief, implements legal
requirements, and is necessary to ensure the Department meets the E.O. 13950's deadlines.
CONTACT
Timothy Taylor, Deputy Solicitor, 202.693.5263, taylor.timothy.jgdol.gov
ATTACHMENTS
1. Secretary's Order re: Implementation of Executive Order 13950
2. Memorandum for DOL Agency Heads re: Implementation of Executive Order 13950 and Secretary's Order -2020

2
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DECISION
SUBJECT: Request for Approval of Secretary's Order re: Implementation of Executive Order
13950 and Additional Implementation Instructions
RECOMMENDED COURSE OF ACTION: Approve publication of the Secretary's Order and
issuance of the Memorandum for DOL Agency Heads.
Approved:
Date:

Let's Discuss:
Date:

COMMENTS:

3
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Secretary's Order re: Implementation of Executive Order 13950
. Purpose. To ensure that the Department of Labor, its employees while on duty status,
and its contractors do not in any training to agency employees teach, advocate, act upon,
or promote any of the divisive concepts listed in section 2(a) of Executive Order 13950,
Combating Race and Sex Stereotyping, and to ensure that the Department' diversity and
inclusion efforts first and foremost encourage agency employees not to judge each other
by any characteristic protected by Federal law.
2. Authorities. This Order is established pursuant to the following authorities.
A. 5 U.S.C. § 301
B. 5 U.S.C. § 302
C. 5 U.S.C. § 4103
D. 29 U.S.C. § 551 et seq.
E. Executive Order 13950, 85 Fed. Reg. 60685 (Sept. 28, 2020)
Background. On September 22, 2020, President Trump signed Executive Order 13950.
The Executive Order seeks to promote economy and efficiency in federal contracting; to
promote unity, efficiency, and Merit System Principles in the federal workforce; to
ensure the fair and equal treatment of individuals; and to combat offensive and antiAmerican race and sex stereotyping and scapegoating. On September 28, 2020, the
Director of the Office of Management and Budget (OMB) issued memorandum M-20-37
containing additional instructions related to the Executive Order. This directive
effectuates the Executive Order and OMB's memorandum within the Department.
Executive Order 13950 emphasizes the importance of the Federal Government's Merit
System Principles, which call for all employees to "receive fair and equitable treatment in
all aspects of personnel management without regard to" race or sex "and with proper
regard for their ... constitutional rights." 5 U.S.C. § 2301. The Department of Labor
remains fully and deeply committed to those principles. Consistent with its responsibility
to promote the working conditions of the American workforce, the Department seeks to
ensure that its own employees are valued, respected, and protected from discrimination.
The Executive Order contains several requirements that the Department, through this
Order, is incorporating into its operations. These requirements include the following:
•

•
•
•

That employee training relating to diversity and inclusion, before being used, be
reviewed by the Office of Personnel Management for compliance with section 6
of Executive Order 13950;
That Department diversity-and-inclusion efforts first and foremost encourage
employees not to judge each other by any characteristic protected by federal law;
That Department contracts for diversity training include a provision requiring
compliance with Executive Order 13950;
That Department workplace trainings, workshops, forums, and similar
programming emphasize the value of every individual and not contain the divisive
concepts defined in section 2(a) of Executive Order 13950;
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•

•

That the Department review its grant programs and submit a report to OMB
identifying which programs may include conditions requiring that federal funds
not be used to promote those divisive concepts; and
That the Department prepare a report to OMB regarding its fiscal year 2020
spending on employee training programs relating to diversity or inclusion.

4. Responsibilities.
A. Deputy Secretary. The Deputy Secretary is delegated authority to oversee
implementation of Executive Order 13950's requirements.
B. Compliance Official. Ensuring compliance with this Order, Executive Order 13950,
and OMB Memo M-20-37's training-review requirement is the responsibility of the
senior appointed official so designated under section 6(c)(iii) of Executive Order
13950 (the Compliance Official).
C. The Assistant Secretary for Administration and Management. The Assistant
Secretary for Administration and Management, in consultation with the Compliance
Official, shall ensure the Department's compliance with sections 4 and 7(c) of
Executive Order 13950.
D. The Deputy Assistant Secretary for Policy. The Deputy Assistant Secretary for
Policy, in consultation with the Compliance Official, shall ensure the Department's
compliance with section 5 of Executive Order 13950.
E. Agency Heads. Agency heads shall, in compliance with further instructions provided
by the Deputy Secretary or the Compliance Official:
1. Promptly review their training materials to ensure that they do not teach divisive
concepts and that training materials related to diversity and inclusion undergo the
required review by the Office of Personnel Management before they are used;
2. Take, on an ongoing basis, any action as may be necessary to ensure, to the
greatest extent practicable and permitted by law, that the Department's trainings
comply with Executive Order 13950;
3. Consult, as needed, under the direction of the Deputy Secretary, the Office of
Personnel Management in carrying out these objectives, pursuant to 5 U.S.C.
§ 4116; and
4. Take all appropriate actions to align their public-facing materials with the
requirements for training federal employees outlined in Executive Order 13950,
pursuant to OMB Memorandum M-20-37.
F. DOL Employees. Employees are encouraged to report noncompliance with this
Order or Executive Order 13950 to the Inspector General.
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G. Solicitor of Labor. The Solicitor of Labor is responsible for providing legal advice to
DOL on all matters arising from the implementation and administration of this Order.
5, Administrative Matters. The requirements of this Order are intended to be general in
nature, and accordingly shall be construed and implemented consistent with more specific
requirements of any statute, Executive Order, or other legal authority governing the
Department, its agencies, or particular administrative areas. In the event of a conflict, the
specific statute, Executive Order, or other legal authority shall govern.
6. Re-delegation of Authority. Except as otherwise provided by law, all of the authorities
delegated in this Order may be re-delegated to serve the purposes of this Order.
7. Effective Date. This Order is effective immediately.
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Sent:
To:

10/30/2020 5:35:01 PM
Williams, Tina T - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=de1ca1bb58004746a50104bd40a50623-Williams, T]; Seely, Christopher OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=6b2b2010aaf743ceb373a758390001a1-Seely, Chri]
CC:
Gaglione, Robert J - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1488b4650b734927906fed5870ab9642-Gaglione, R]; Davidson, Patricia J OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=881aff8bf6fb4a85ae33921a0cb1596b-Davidson, P]; Dankowitz, Beverly - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d35b44f0957b4cdeb796c97e5990ebcf-Dankowitz,]; Bickerstaffe, Keir - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=76946342408840629d14d5b8c536a764-Bickerstaff]; Mimnaugh Matthew F OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=cc2fb9589f364481a8c0395c315df87f-Matthew F.]
Subject:
FW: ExecSec Clearance on Draft SO RE: EO 13950 - DUE COB, Tuesday, Nov. 3.
Attachments: Agency Head memo v2.docx; Decision Memo re EO 13950.docx; EO 13950 Secretary Order Draft v2 10-28-20.docx

Please review and provide comments/feedback by 11/3/20. I will do as well,
Craig E. Leen
OFCCP Director

Pwpasc Yew W*,

From: Barnes, Vanessa A - OSEC <Barnes.Vanessa.A@dol.gov>

Sent: Friday, October 30, 2020 5:12 PM
To: Auerbach, Andrew D - OLMS
Boggs, Judith - BRB
Bozzuto,
(b) 6
(b) 6
Robert F - OPA <Bozzuto.Robert.F@DOL.gov>; Hearthway, Julia - OWCP <Hearthway.Julia@DOL.GOV>; Henley, Stephen
(b) 6
(b) 6
R - OAU 4 ._.-.-.-.-.Koromilas, Alec J - ECAB
6; Lebens, Grant B - ILAB
<Lebens.Grant.B@dol.gov>; Leen, Craig - OFCCP <Leen.Craig@DOL.gov>; Lowry, John - VETS <Lowry.John@DOL.GOV>;
McGinley, James D - ARB <McGinley.James.D@dol.gov>; OScannlain, Kate S - SOL <OScannlain.Kate.S@dol.gov>;
Pallasch, John P - ETA <Pallasch.John.P@dol.gov>; Robinson, Caroline H - OSEC <Robinson.Caroline.H@dol.gov>; Sheehy,
Jennifer C - ODEP _
-._._._._._(q%6._._._:_
Slater, Bryan - ASAM <Slater.Bryan@DOLgov>; Stanton, Cheryl M WHD <Stanton.Cheryl.M@dol.gov>; Sweatt, Loren E. - OSHA <Sweatt.Loren.E@dol.gov>; Todd-Smith, Laurie J - WB
<ToddSmith.Laurie.J@dol.gov>; Turner, Larry - OIG _._._._._._._._._._._.(b).s._
_:?; Wheeler, Joe - OCIA
<Wheeler.Joe@dol.gov>; Williams, James E - OCFO <Williams.James.E2@dol.gov>; Wilson, Jeanne - EBSA
<wilson.jeanne.k@dol.gov>; Wolfson, Jonathan A - ASP <Wolfson.Jonathan.A@dol.gov>; Zatezalo, David G - MSHA
<Zatezalo.David@DOL.gov>; Zelden, Mark A - OSEC <Zelden.Mark.A@DOL.gov>; Mondl, Rachel E - OSEC
<Mondl.Rachel.E@dol.gov>; Mehrens, Nathan P - OSEC <Mehrens.Nathan.P@DOL.gov>
Cc: Robinson, Caroline H - OSEC <Robinson.Caroline.H@dol.gov>; Taylor, Timothy J - SOL <Taylor.Timothy.J@dol.gov>
Subject: ExecSec Clearance on Draft SO RE: EO 13950 - DUE COB, Tuesday, Nov. 3.
Good Afternoon:
Attached for your review and clearance is a draft Secretary's Order and memorandum to agency heads on the
"Implementation of Executive Order 13950 and Secretary's Order XX-2020."
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Please review the attached documents. I kindly ask that you provide me with your agency's clearance and/or comments
by COB, Tuesday, November 3, 2020.
If you have any questions please contact me, and I will help to connect you with the proper person. Thank you in
advance for your review.
Best,
Vanessa
Vanessa Barnes
Special Assistant to the Executive Secretary
Office of the Executive Secretariat
U.S. Department of Labor

__.(_b.)_._6__
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MEMORANDUM FOR:

DOL AGENCY HEADS

FROM:

TIMOTHY TAYLOR
DEPUTY SOLICITOR OF LABOR

SUBJECT:

Implementation of Executive Order 13950 and Secretary's
Order XX-2020

The Executive Branch has recently issued several directives related to federal employee training:
•
•
•
•

Office of Management and Budget (OMB) Memorandum M-20-34, Training in the
Federal Government (Sept. 4, 2020);
Executive Order (E.O.) 13950, combating Race and Sex Stereotyping (Sept. 22, 2020);
OMB Memorandum M-20-37, Ending Employee Trainings that Use Divisive Propaganda
to Undermine the Principle of Fair and Equal Treatment for All (Sept. 28, 2020); and
U.S. Office of Personnel Management (OPM), Memorandum to all Executive Departments
and Agencies, Mandatory Review of Employee Training under E.O. 13950 (Oct. 2, 2020).

Pursuant to section 6(c)(i) of E.O. 13950, the Secretary issued Secretary's Order
-2020 on
November
2020, directing the implementation of the E.O. This memorandum is issued to
provide further guidance to agency heads regarding their responsibilities as set out in section 4.E
of the Secretary's Order.
To ensure compliance with requirements specific to diversity-and-inclusion (D&I) training for
employees, agency heads are instructed, to the extent they have not done so already, to suspend all
D&I-related training that employees are required or permitted to attend while on duty status. Under
section 6(a)(i) of E.O. 13950, training is construed broadly to mean "training, workshops, forums,
or similar programming. Agencies should also bear in mind that all D&I efforts, whether or not
they constitute training, must "first and foremost, encourage agency employees not to judge each
other by their color, race, ethnicity, sex, or any other characteristic protected by Federal law." E.O.
13950 § 6(a)(ii).
Pending approval of DM training materials by OPM, all requirements for employees to complete
D&I training are temporarily paused. OASAM is working to ensure that employees are temporarily
relieved of any D&I-related mandatory training requirements as they may appear in DOL
LearningLink and other DOL-provided training as part of the employees' learning work plans.
Similarly, agency heads should ensure that D&I training materials on their intranets and in shared
directories for access by employees are temporarily made inaccessible pending approval.
For the Department to resume D&I training, the Department must submit training materials to
OPM for review and approval, even if the training has been used before. OPM has instructed that
materials should be submitted in "one complete and all-inclusive submission." OASAM is in the
process of collecting these materials for review and submission to OPM. Please assist OASAM in
that effort.
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Going forward and in accordance with the Executive Order, guidance from OMB and OPM, and
the Secretary's Order, agency heads must review and approve in advance any expenditure on
Federal employee D&I training (via contract or SF-182), and shall do so only after certifying that
the curriculum meets the standard of fair and equal treatment of individuals. OFCCP's recently
issued FAQs on contractor compliance with E.O. 139501 may be instructive to agency heads as to
the material that does or does not meet that standard. Pursuant to the Secretary's Order, the Deputy
Solicitor in his capacity as E.O. 13950 Compliance Official, and with the assistance of OASAM,
must also approve and certify agency D&I training.
Finally, pursuant to OMB's Memorandum M-20-37, agency heads must take all appropriate
actions to align their public-facing information with the requirements for training federal
employees outlined in E.O. 13950. "Public-facing information" primarily means the agency's
webpages, but is not limited to those. Agencies should pay special attention to their materials
related to recruitment, employment, and diversity to ensure that they maintain our fundamental
values of fair and equal treatment of employees; fostering a workplace that is respectful of all
employees; encouraging employees not to judge each other on the basis of characteristics protected
under federal law; and not promoting the divisive concepts defined in section 2(a) of E.O. 13950.
Should you have any questions relating to employee training or this memorandum, please contact
Questions may be elevated as necessary and appropriate to the Assistant Secretary for
Administration and Management; the Deputy Solicitor of Labor; the Deputy Secretary of Labor;
or, under the Deputy Secretary of Labor's direction, the Office of Personnel Management.
Additional guidance to agency heads will issue as needed.
Finally, if an agency provides external, publicly directed training or similar programs that include
or refer to the topics identified in E.O. 13950 and OMB guidance, the agency must contact the
Deputy Solicitor before conducting any such programs.

I See OFCCP, "Frequently Asked Questions, Executive Order 13950
Combating Race and
Sex Stereotyping," dol.goviagenciesiofecp/faqs/executive-order-13950.
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DECISION
[date stamp]

MEMORANDUM FOR THE SECRETARY
FROM:

Timothy Taylor
Deputy Solicitor

SUBJECT:

Request for Approval of Secretary's Order re: Implementation of
Executive Order 13950 and Memorandum to DOL Agency Heads

EXECUTIVE SUMMARY
This memorandum requests your approval to publish a Secretary's Order directing implementation
of Executive Order 13950, as well as to issue an accompanying memorandum with further implementation instructions.
BACKGROUND & DISCUSSION
On September 22, 2020, President Trump signed Executive Order 13950, Combating Race and
Sex Stereotyping. The Executive Order seeks to promote economy and efficiency in Federal contracting; to promote unity, efficiency, and Merit System Principles in the Federal workforce; to
ensure the fair and equal treatment of individuals; and to combat offensive and anti-American race
and sex stereotyping and scapegoating. On September 28, 2020, the Director of the Office of Management and Budget (OMB) issued memorandum M-20-37 containing additional instruction related to the Executive Order. The attached Secretary's Order and Memorandum to DOL Agency
Heads would effectuate the Executive Order and OMB's memorandum within the Department.
The Executive Order requires several things:
•

That employee training relating to diversity and inclusion, before being used, be reviewed
by the Office of Personnel Management for compliance with section 6 of Executive Order
13950;

•

That Department diversity-and-inclusion efforts first and foremost encourage employees
not to judge each other by any characteristic protected by Federal law;

•

That Department contracts for diversity training include a provision requiring compliance
with Executive Order 13950;

•

That Department workplace trainings, workshops, forums, and similar programming emphasize the value of every individual and not contain the divisive concepts defined in section 2(a) of Executive Order 13950;
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•

That the Department review its grant programs and submit a report to the Office of Management and Budget identifying which programs may include conditions requiring that
Federal funds not be used to promote those divisive concepts; and

•

That the Department prepare a report to the Office of Management and Budget regarding
its fiscal year 2020 spending on employee training programs relating to diversity or inclusion.

The attached Secretary's Order and Memorandum to Agency Heads delegate responsibilities and
provide instruction to various officials and components within the Department to ensure these
requirements, as well as other directives from OMB's memorandum, are carried out. As required
by section 6(c)(iii) of Executive Order 13950, the Deputy Solicitor has been assigned responsibility for ensuring compliance with the requirements of the Order.
OTHER DOL AGENCIES INVOLVED
OFCCP
OASAM
ASP
DSEC
OSEC
OTHER FEDERAL AGENCIES INVOLVED
OMB
OPM
DUE DATE FOR APPROVAL
November 6, 2020
EXPEDITED APPROVAL REQUEST
X
: 1 acknowledge that 1 am requesting approval by November 6, 2020, which does not
meet OSEC's required 30-day timeframe and will, therefore, require expedited Departmental
clearance and OSEC review. The reasons are that the Secretary's Order is brief, implements legal
requirements, and is necessary to ensure the Department meets the E.O. 13950's deadlines.
CONTACT
Timothy Taylor, Deputy Solicitor, 202.693.5263, taylor.timothy.j@dol.gov
ATTACHMENTS
1. Secretary's Order re: Implementation of Executive Order 13950
2. Memorandum for DOL Agency Heads re: Implementation of Executive Order 13950 and Secretary's Order -2020

2
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DECISION
SUBJECT: Request for Approval of Secretary's Order re: Implementation of Executive Order
13950 and Additional Implementation Instructions
RECOMMENDED COURSE OF ACTION: Approve publication of the Secretary's Order and
issuance of the Memorandum for DOL Agency Heads.
Approved:
Date:

Let's Discuss:
Date:

COMMENTS:

3

DOL00371 7

Deliberative Draft
Not to be Disseminated
Secretary's Order re: Implementation of Executive Order 13950
. Purpose. To ensure that the Department of Labor, its employees while on duty status,
and its contractors do not in any training to agency employees teach, advocate, act upon,
or promote any of the divisive concepts listed in section 2(a) of Executive Order 13950,
Combating Race and Sex Stereotyping, and to ensure that the Department' diversity and
inclusion efforts first and foremost encourage agency employees not to judge each other
by any characteristic protected by Federal law.
2. Authorities. This Order is established pursuant to the following authorities.
A. 5 U.S.C. § 301
B. 5 U.S.C. § 302
C. 5 U.S.C. § 4103
D. 29 U.S.C. § 551 et seq.
E. Executive Order 13950, 85 Fed. Reg. 60685 (Sept. 28, 2020)
Background. On September 22, 2020, President Trump signed Executive Order 13950.
The Executive Order seeks to promote economy and efficiency in federal contracting; to
promote unity, efficiency, and Merit System Principles in the federal workforce; to
ensure the fair and equal treatment of individuals; and to combat offensive and antiAmerican race and sex stereotyping and scapegoating. On September 28, 2020, the
Director of the Office of Management and Budget (OMB) issued memorandum M-20-37
containing additional instructions related to the Executive Order. This directive
effectuates the Executive Order and OMB's memorandum within the Department.
Executive Order 13950 emphasizes the importance of the Federal Government's Merit
System Principles, which call for all employees to "receive fair and equitable treatment in
all aspects of personnel management without regard to" race or sex "and with proper
regard for their ... constitutional rights." 5 U.S.C. § 2301. The Department of Labor
remains fully and deeply committed to those principles. Consistent with its responsibility
to promote the working conditions of the American workforce, the Department seeks to
ensure that its own employees are valued, respected, and protected from discrimination.
The Executive Order contains several requirements that the Department, through this
Order, is incorporating into its operations. These requirements include the following:
•

•
•
•

That employee training relating to diversity and inclusion, before being used, be
reviewed by the Office of Personnel Management for compliance with section 6
of Executive Order 13950;
That Department diversity-and-inclusion efforts first and foremost encourage
employees not to judge each other by any characteristic protected by federal law;
That Department contracts for diversity training include a provision requiring
compliance with Executive Order 13950;
That Department workplace trainings, workshops, forums, and similar
programming emphasize the value of every individual and not contain the divisive
concepts defined in section 2(a) of Executive Order 13950;
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•

•

That the Department review its grant programs and submit a report to OMB
identifying which programs may include conditions requiring that federal funds
not be used to promote those divisive concepts; and
That the Department prepare a report to OMB regarding its fiscal year 2020
spending on employee training programs relating to diversity or inclusion.

4. Responsibilities.
A. Deputy Secretary. The Deputy Secretary is delegated authority to oversee
implementation of Executive Order 13950's requirements.
B. Compliance Official. Ensuring compliance with this Order, Executive Order 13950,
and OMB Memo M-20-37's training-review requirement is the responsibility of the
senior appointed official so designated under section 6(c)(iii) of Executive Order
13950 (the Compliance Official).
C. The Assistant Secretary for Administration and Management. The Assistant
Secretary for Administration and Management, in consultation with the Compliance
Official, shall ensure the Department's compliance with sections 4 and 7(c) of
Executive Order 13950.
D. The Deputy Assistant Secretary for Policy. The Deputy Assistant Secretary for
Policy, in consultation with the Compliance Official, shall ensure the Department's
compliance with section 5 of Executive Order 13950.
E. Agency Heads. Agency heads shall, in compliance with further instructions provided
by the Deputy Secretary or the Compliance Official:
1. Promptly review their training materials to ensure that they do not teach divisive
concepts and that training materials related to diversity and inclusion undergo the
required review by the Office of Personnel Management before they are used;
2. Take, on an ongoing basis, any action as may be necessary to ensure, to the
greatest extent practicable and permitted by law, that the Department's trainings
comply with Executive Order 13950;
3. Consult, as needed, under the direction of the Deputy Secretary, the Office of
Personnel Management in carrying out these objectives, pursuant to 5 U.S.C.
§ 4116; and
4. Take all appropriate actions to align their public-facing materials with the
requirements for training federal employees outlined in Executive Order 13950,
pursuant to OMB Memorandum M-20-37.
F. DOL Employees. Employees are encouraged to report noncompliance with this
Order or Executive Order 13950 to the Inspector General.
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G. Solicitor of Labor. The Solicitor of Labor is responsible for providing legal advice to
DOL on all matters arising from the implementation and administration of this Order.
5, Administrative Matters. The requirements of this Order are intended to be general in
nature, and accordingly shall be construed and implemented consistent with more specific
requirements of any statute, Executive Order, or other legal authority governing the
Department, its agencies, or particular administrative areas. In the event of a conflict, the
specific statute, Executive Order, or other legal authority shall govern.
6. Re-delegation of Authority. Except as otherwise provided by law, all of the authorities
delegated in this Order may be re-delegated to serve the purposes of this Order.
7. Effective Date. This Order is effective immediately.
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From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
10/30/2020 5:40:08 PM
To:
Williams, Tina T - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=de1ca1bb58004746a50104bd40a50623-Williams, T]; Seely, Christopher OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=6b2b2010aaf743ceb373a758390001a1-Seely, Chri]
CC:
Gaglione, Robert J - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1488b4650b734927906fed5870ab9642-Gaglione, R]; Davidson, Patricia J OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=881aff8bf6fb4a85ae33921a0cb1596b-Davidson, P]; Dankowitz, Beverly - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d35b44f0957b4cdeb796c97e5990ebcf-Dankowitz,]; Bickerstaffe, Keir - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=76946342408840629d14d5b8c536a764-Bickerstaff]; Gean, Lissette - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bbb9a13178c24aadb6b7613f2f9041f3-Gean, Lisse]; Mimnaugh Matthew F OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=cc2fb9589f364481a8c0395c315df87f-Matthew F.]
Subject:
FW: ExecSec Clearance on Draft SO RE: EO 13950 - DUE COB, Tuesday, Nov. 3.
Attachments: Agency Head memo v2.docx; Decision Memo re EO 13950.docx; EO 13950 Secretary Order Draft v2 10-28-20.docx

Please review and provide comments/feedback by 11/3/20. I will do so as well
Craig E. Leen
OFCCP Direct )

Pub,

From: Barnes, Vanessa A - OSEC <Barnes.Vanessa.A@dol.gov>
Sent: Friday, October 30, 2020 5:12 PM
(b)6
(b) 6
To: Auerbach, Andrew D - OLMS
-1,>; Boggs, Judith - BRB
?' ; Bozzuto,
Robert F - OPA <Bozzuto.Robert.F@DOL.gov>; Hearthway, Julia - OWCP <Hearthway.Julia@DOL.GOV>; Henley, Stephen
R - OAU
(b)6
Koromilas, Alec J - ECAB
Lebens, Grant B - ILAB
PA.6
<Lebens.Grant.B@dol.gov>; Leen, Craig - OFCCP <Leen.Craig@DOL.gov>; Lowry, John - VETS <Lowry.John@DOL.GOV>;
McGinley, James D - ARB <McGinley.James.D@dol.gov>; OScannlain, Kate S - SOL <OScannlain.Kate.S@dol.gov>;
Pallasch, John P - ETA <Pallasch.John.P@dol.gov>; Robinson, Caroline H - OSEC <Robinson.Caroline.H@dol.gov>; Sheehy,
(b)6
Jennifer C - ODEP 4.
k Slater, Bryan - ASAM <Slater.Bryan@DOL.gov>; Stanton, Cheryl M WHD <Stanton.Cheryl.M@dol.gov>; Sweatt, Loren E. - OSHA <Sweatt.Loren.E@dol.gov>; Todd-Smith, Laurie J - WB
<ToddSmith.Laurie.J@dol.gov>; Turner, Larry - OIG
(b) 6
1>; Wheeler, Joe - OCIA
<Wheeler.Joe@dol.gov>; Williams, James E - OCFO <Williams.James.E2@dol.gov>; Wilson, Jeanne - EBSA
<wilson.jeanne.k@dol.gov>; Wolfson, Jonathan A - ASP <Wolfson.Jonathan.A@dol.gov>; Zatezalo, David G - MSHA
<Zatezalo.David@DOL.gov>; Zelden, Mark A - OSEC <Zelden.Mark.A@DOL.gov>; Mondl, Rachel E - OSEC
<Mondl.Rachel.E@dol.gov>; Mehrens, Nathan P - OSEC <Mehrens.Nathan.P@DOL.gov>
Cc: Robinson, Caroline H - OSEC <Robinson.Caroline.H@dol.gov>; Taylor, Timothy J - SOL <Taylor.Timothy.J@dol.gov>
Subject: ExecSec Clearance on Draft SO RE: EO 13950 - DUE COB, Tuesday, Nov. 3.
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Good Afternoon:
Attached for your review and clearance is a draft Secretary's Order and memorandum to agency heads on the
"Implementation of Executive Order 13950 and Secretary's Order XX-2020."
Please review the attached documents. I kindly ask that you provide me with your agency's clearance and/or comments
by COB, Tuesday, November 3, 2020.
If you have any questions please contact me, and I will help to connect you with the proper person. Thank you in
advance for your review.
Best,
Vanessa
Vanessa Barnes
Special Assistant to the Executive Secretary
Office of the Executive Secretariat
U.S. Department of Labor
(202)
:

(b) 6
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MEMORANDUM FOR:

DOL AGENCY HEADS

FROM:

TIMOTHY TAYLOR
DEPUTY SOLICITOR OF LABOR

SUBJECT:

Implementation of Executive Order 13950 and Secretary's
Order XX-2020

The Executive Branch has recently issued several directives related to federal employee training:
•
•
•
•

Office of Management and Budget (OMB) Memorandum M-20-34, Training in the
Federal Government (Sept. 4, 2020);
Executive Order (E.O.) 13950, combating Race and Sex Stereotyping (Sept. 22, 2020);
OMB Memorandum M-20-37, Ending Employee Trainings that Use Divisive Propaganda
to Undermine the Principle of Fair and Equal Treatment for All (Sept. 28, 2020); and
U.S. Office of Personnel Management (OPM), Memorandum to all Executive Departments
and Agencies, Mandatory Review of Employee Training under E.O. 13950 (Oct. 2, 2020).

Pursuant to section 6(c)(i) of E.O. 13950, the Secretary issued Secretary's Order
-2020 on
November
2020, directing the implementation of the E.O. This memorandum is issued to
provide further guidance to agency heads regarding their responsibilities as set out in section 4.E
of the Secretary's Order.
To ensure compliance with requirements specific to diversity-and-inclusion (D&I) training for
employees, agency heads are instructed, to the extent they have not done so already, to suspend all
D&I-related training that employees are required or permitted to attend while on duty status. Under
section 6(a)(i) of E.O. 13950, training is construed broadly to mean "training, workshops, forums,
or similar programming. Agencies should also bear in mind that all D&I efforts, whether or not
they constitute training, must "first and foremost, encourage agency employees not to judge each
other by their color, race, ethnicity, sex, or any other characteristic protected by Federal law." E.O.
13950 § 6(a)(ii).
Pending approval of DM training materials by OPM, all requirements for employees to complete
D&I training are temporarily paused. OASAM is working to ensure that employees are temporarily
relieved of any D&I-related mandatory training requirements as they may appear in DOL
LearningLink and other DOL-provided training as part of the employees' learning work plans.
Similarly, agency heads should ensure that D&I training materials on their intranets and in shared
directories for access by employees are temporarily made inaccessible pending approval.
For the Department to resume D&I training, the Department must submit training materials to
OPM for review and approval, even if the training has been used before. OPM has instructed that
materials should be submitted in "one complete and all-inclusive submission." OASAM is in the
process of collecting these materials for review and submission to OPM. Please assist OASAM in
that effort.
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Going forward and in accordance with the Executive Order, guidance from OMB and OPM, and
the Secretary's Order, agency heads must review and approve in advance any expenditure on
Federal employee D&I training (via contract or SF-182), and shall do so only after certifying that
the curriculum meets the standard of fair and equal treatment of individuals. OFCCP's recently
issued FAQs on contractor compliance with E.O. 139501 may be instructive to agency heads as to
the material that does or does not meet that standard. Pursuant to the Secretary's Order, the Deputy
Solicitor in his capacity as E.O. 13950 Compliance Official, and with the assistance of OASAM,
must also approve and certify agency D&I training.
Finally, pursuant to OMB's Memorandum M-20-37, agency heads must take all appropriate
actions to align their public-facing information with the requirements for training federal
employees outlined in E.O. 13950. "Public-facing information" primarily means the agency's
webpages, but is not limited to those. Agencies should pay special attention to their materials
related to recruitment, employment, and diversity to ensure that they maintain our fundamental
values of fair and equal treatment of employees; fostering a workplace that is respectful of all
employees; encouraging employees not to judge each other on the basis of characteristics protected
under federal law; and not promoting the divisive concepts defined in section 2(a) of E.O. 13950.
Should you have any questions relating to employee training or this memorandum, please contact
Questions may be elevated as necessary and appropriate to the Assistant Secretary for
Administration and Management; the Deputy Solicitor of Labor; the Deputy Secretary of Labor;
or, under the Deputy Secretary of Labor's direction, the Office of Personnel Management.
Additional guidance to agency heads will issue as needed.
Finally, if an agency provides external, publicly directed training or similar programs that include
or refer to the topics identified in E.O. 13950 and OMB guidance, the agency must contact the
Deputy Solicitor before conducting any such programs.

I See OFCCP, "Frequently Asked Questions, Executive Order 13950
Combating Race and
Sex Stereotyping," dol.goviagenciesiofecp/faqs/executive-order-13950.
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DECISION
[date stamp]

MEMORANDUM FOR THE SECRETARY
FROM:

Timothy Taylor
Deputy Solicitor

SUBJECT:

Request for Approval of Secretary's Order re: Implementation of
Executive Order 13950 and Memorandum to DOL Agency Heads

EXECUTIVE SUMMARY
This memorandum requests your approval to publish a Secretary's Order directing implementation
of Executive Order 13950, as well as to issue an accompanying memorandum with further implementation instructions.
BACKGROUND & DISCUSSION
On September 22, 2020, President Trump signed Executive Order 13950, Combating Race and
Sex Stereotyping. The Executive Order seeks to promote economy and efficiency in Federal contracting; to promote unity, efficiency, and Merit System Principles in the Federal workforce; to
ensure the fair and equal treatment of individuals; and to combat offensive and anti-American race
and sex stereotyping and scapegoating. On September 28, 2020, the Director of the Office of Management and Budget (OMB) issued memorandum M-20-37 containing additional instruction related to the Executive Order. The attached Secretary's Order and Memorandum to DOL Agency
Heads would effectuate the Executive Order and OMB's memorandum within the Department.
The Executive Order requires several things:
•

That employee training relating to diversity and inclusion, before being used, be reviewed
by the Office of Personnel Management for compliance with section 6 of Executive Order
13950;

•

That Department diversity-and-inclusion efforts first and foremost encourage employees
not to judge each other by any characteristic protected by Federal law;

•

That Department contracts for diversity training include a provision requiring compliance
with Executive Order 13950;

•

That Department workplace trainings, workshops, forums, and similar programming emphasize the value of every individual and not contain the divisive concepts defined in section 2(a) of Executive Order 13950;
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•

That the Department review its grant programs and submit a report to the Office of Management and Budget identifying which programs may include conditions requiring that
Federal funds not be used to promote those divisive concepts; and

•

That the Department prepare a report to the Office of Management and Budget regarding
its fiscal year 2020 spending on employee training programs relating to diversity or inclusion.

The attached Secretary's Order and Memorandum to Agency Heads delegate responsibilities and
provide instruction to various officials and components within the Department to ensure these
requirements, as well as other directives from OMB's memorandum, are carried out. As required
by section 6(c)(iii) of Executive Order 13950, the Deputy Solicitor has been assigned responsibility for ensuring compliance with the requirements of the Order.
OTHER DOL AGENCIES INVOLVED
OFCCP
OASAM
ASP
DSEC
OSEC
OTHER FEDERAL AGENCIES INVOLVED
OMB
OPM
DUE DATE FOR APPROVAL
November 6, 2020
EXPEDITED APPROVAL REQUEST
X
: 1 acknowledge that 1 am requesting approval by November 6, 2020, which does not
meet OSEC's required 30-day timeframe and will, therefore, require expedited Departmental
clearance and OSEC review. The reasons are that the Secretary's Order is brief, implements legal
requirements, and is necessary to ensure the Department meets the E.O. 13950's deadlines.
CONTACT
Timothy Taylor, Deputy Solicitor, 202.693.5263, taylor.timothy.j@dol.gov
ATTACHMENTS
1. Secretary's Order re: Implementation of Executive Order 13950
2. Memorandum for DOL Agency Heads re: Implementation of Executive Order 13950 and Secretary's Order -2020

2
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DECISION
SUBJECT: Request for Approval of Secretary's Order re: Implementation of Executive Order
13950 and Additional Implementation Instructions
RECOMMENDED COURSE OF ACTION: Approve publication of the Secretary's Order and
issuance of the Memorandum for DOL Agency Heads.
Approved:
Date:

Let's Discuss:
Date:

COMMENTS:

3
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Deliberative Draft
Not to be Disseminated
Secretary's Order re: Implementation of Executive Order 13950
. Purpose. To ensure that the Department of Labor, its employees while on duty status,
and its contractors do not in any training to agency employees teach, advocate, act upon,
or promote any of the divisive concepts listed in section 2(a) of Executive Order 13950,
Combating Race and Sex Stereotyping, and to ensure that the Department' diversity and
inclusion efforts first and foremost encourage agency employees not to judge each other
by any characteristic protected by Federal law.
2. Authorities. This Order is established pursuant to the following authorities.
A. 5 U.S.C. § 301
B. 5 U.S.C. § 302
C. 5 U.S.C. § 4103
D. 29 U.S.C. § 551 et seq.
E. Executive Order 13950, 85 Fed. Reg. 60685 (Sept. 28, 2020)
Background. On September 22, 2020, President Trump signed Executive Order 13950.
The Executive Order seeks to promote economy and efficiency in federal contracting; to
promote unity, efficiency, and Merit System Principles in the federal workforce; to
ensure the fair and equal treatment of individuals; and to combat offensive and antiAmerican race and sex stereotyping and scapegoating. On September 28, 2020, the
Director of the Office of Management and Budget (OMB) issued memorandum M-20-37
containing additional instructions related to the Executive Order. This directive
effectuates the Executive Order and OMB's memorandum within the Department.
Executive Order 13950 emphasizes the importance of the Federal Government's Merit
System Principles, which call for all employees to "receive fair and equitable treatment in
all aspects of personnel management without regard to" race or sex "and with proper
regard for their ... constitutional rights." 5 U.S.C. § 2301. The Department of Labor
remains fully and deeply committed to those principles. Consistent with its responsibility
to promote the working conditions of the American workforce, the Department seeks to
ensure that its own employees are valued, respected, and protected from discrimination.
The Executive Order contains several requirements that the Department, through this
Order, is incorporating into its operations. These requirements include the following:
•

•
•
•

That employee training relating to diversity and inclusion, before being used, be
reviewed by the Office of Personnel Management for compliance with section 6
of Executive Order 13950;
That Department diversity-and-inclusion efforts first and foremost encourage
employees not to judge each other by any characteristic protected by federal law;
That Department contracts for diversity training include a provision requiring
compliance with Executive Order 13950;
That Department workplace trainings, workshops, forums, and similar
programming emphasize the value of every individual and not contain the divisive
concepts defined in section 2(a) of Executive Order 13950;
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•

•

That the Department review its grant programs and submit a report to OMB
identifying which programs may include conditions requiring that federal funds
not be used to promote those divisive concepts; and
That the Department prepare a report to OMB regarding its fiscal year 2020
spending on employee training programs relating to diversity or inclusion.

4. Responsibilities.
A. Deputy Secretary. The Deputy Secretary is delegated authority to oversee
implementation of Executive Order 13950's requirements.
B. Compliance Official. Ensuring compliance with this Order, Executive Order 13950,
and OMB Memo M-20-37's training-review requirement is the responsibility of the
senior appointed official so designated under section 6(c)(iii) of Executive Order
13950 (the Compliance Official).
C. The Assistant Secretary for Administration and Management. The Assistant
Secretary for Administration and Management, in consultation with the Compliance
Official, shall ensure the Department's compliance with sections 4 and 7(c) of
Executive Order 13950.
D. The Deputy Assistant Secretary for Policy. The Deputy Assistant Secretary for
Policy, in consultation with the Compliance Official, shall ensure the Department's
compliance with section 5 of Executive Order 13950.
E. Agency Heads. Agency heads shall, in compliance with further instructions provided
by the Deputy Secretary or the Compliance Official:
1. Promptly review their training materials to ensure that they do not teach divisive
concepts and that training materials related to diversity and inclusion undergo the
required review by the Office of Personnel Management before they are used;
2. Take, on an ongoing basis, any action as may be necessary to ensure, to the
greatest extent practicable and permitted by law, that the Department's trainings
comply with Executive Order 13950;
3. Consult, as needed, under the direction of the Deputy Secretary, the Office of
Personnel Management in carrying out these objectives, pursuant to 5 U.S.C.
§ 4116; and
4. Take all appropriate actions to align their public-facing materials with the
requirements for training federal employees outlined in Executive Order 13950,
pursuant to OMB Memorandum M-20-37.
F. DOL Employees. Employees are encouraged to report noncompliance with this
Order or Executive Order 13950 to the Inspector General.
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Not to be Disseminated
G. Solicitor of Labor. The Solicitor of Labor is responsible for providing legal advice to
DOL on all matters arising from the implementation and administration of this Order.
5, Administrative Matters. The requirements of this Order are intended to be general in
nature, and accordingly shall be construed and implemented consistent with more specific
requirements of any statute, Executive Order, or other legal authority governing the
Department, its agencies, or particular administrative areas. In the event of a conflict, the
specific statute, Executive Order, or other legal authority shall govern.
6. Re-delegation of Authority. Except as otherwise provided by law, all of the authorities
delegated in this Order may be re-delegated to serve the purposes of this Order.
7. Effective Date. This Order is effective immediately.
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From:
Sent:
To:

Mehrens, Nathan P - OSEC [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=E5DCC8D9A3964C41BD883186FABDAF45-MEHRENS, NA]
11/3/2020 5:59:14 PM
Barnes, Vanessa A - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=e02dc295296c4c3f82e5b88dbafb8cae-Barnes, Van]; Auerbach, Andrew D OLMS [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=edc997e5ce444915a45c14f66cbdd32d-Auerbach, A]; Boggs, Judith - BRB
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=8de871dc1824492e96449c979c767f6c-Boggs, Judi]; Bozzuto, Robert F - OPA
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=2c941a61afda41d6bc1f36cb41a185d6-Bozzuto, Ro]; Hearthway, Julia OWCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=7f856603a87c43cc91b470d25528d8bd-Hearthway,]; Henley, Stephen R OALJ [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=21f1bb094bdb4e15b5c5719f894a03b9-Henley, Ste]; Koromilas, Alec J - ECAB
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=4a338c7cee634309be2ceafd79a2a87d-Koromilas,]; Lebens, Grant B - ILAB
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=133e7e68af40431a814577e9a33af907-Lebens, Gra]; Leen, Craig - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]; Lowry, John - VETS
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c15eb30a56614df89d85a18580afd7c9-Lowry, John]; McGinley, James D ARB [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=e7e934f728b94fbba31ef56ab0548b6c-McGinley, J]; OScannlain, Kate S - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=fc246996e74e4c8d8c6e5c73700c3406-OScannlain,]; Pallasch, John P - ETA
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=ed8d1e4bef494432a1ee6169408d0b78-Pallasch, J]; Robinson, Caroline H OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=0e5df806bbcb4b268f7fa2074326ecf3-Robinson, C]; Sheehy, Jennifer C ODEP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=064021b416024eada639dc6fe9060983-Sheehy, Jen]; Slater, Bryan - ASAM
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=25d6ba93c9c24315adc663cac1b5db6c-Slater, Bry]; Stanton, Cheryl M - WHD
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=a74f92cf35bd423bacdb487c0ce988cb-Stanton, Ch]; Sweatt, Loren E. - OSHA
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ad5299dc47d4277a956850442d8669b-Sweatt, Lor]; Todd-Smith, Laurie J WB [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=38a39da9efb34f6388254ac50a854aa5-Todd-Smith,]; Turner, Larry - OIG
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=fc7f68368a0340129876feddc6cf6acl-Turner, Lar]; Wheeler, Joe - OCIA
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=e35da0b79bae497fb1ac7668730b9dd1-Wheeler, Ja]; Williams, James E °CFO [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c10e3e9888d7476e9661042e0db90edd-Williams, J]; Wilson, Jeanne - EBSA
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=ef1770b2fbf64c6db646398cd77aea73-Wilson, Jea]; Wolfson, Jonathan A ASP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c933d3c8e9624d7092e25b4a2b47f4cf-Wolfson, Jo]; Zatezalo, David G MSHA [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=0e87361ccb454cc0a48ae106ae93a836-Zatezalo, D]; Zelden, Mark A - OSEC
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=2225dd8251294a47b0bc987c404fad1e-Zelden, Mar]; Mondl, Rachel E - OSEC
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=7d7773f42e1545e886e760b3cb4b19fb-Mondl, Rach]
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CC:

Robinson, Caroline H - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=0e5df806bbcb4b268f7fa2074326ecf3-Robinson, C]; Taylor, Timothy J - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=363c0a5d85ca453eb4d8a2a62a9c286f-Taylor, Tim]
Subject:
RE: ExecSec Clearance on Draft SO RE: EO 13950 - DUE COB, Tuesday, Nov. 3.
Attachments: Agency Head memo v2 +BS.docx; Decision Memo re EO 13950 +BS.docx; EO 13950 Secretary Order Draft v2 10-2820 +BS+NPM.docx

Minor edits. Cleared for DSEC.
Thank you.
-NPM
Nathan Mehrens
Associate Deputy Secretary
U.S. Department of Labor
202.693.i
202.631.1 (
mehrens,nathan.p@dol.gov

b) 6

From: Barnes, Vanessa A - OSEC <Barnes.Vanessa.A@dol.gov>
Sent: Friday, October 30, 2020 5:12 PM
To: Auerbach, Andrew D - OLMS
(b) 6
Boggs, Judith - BRB
Bozzuto,
Robert F - OPA <Bozzuto.Robert.F@DOL.gov>; Hearthway, Julia - OWCP <Hearthway.Julia@DOL.GOV>; Henley, Stephen
(b) 6
R - OAU
Koromilas, Alec J - ECAB <L_
Lebens, Grant B - ILAB
_Sq6
<Lebens.Grant.B@dol.gov>; Leen, Craig - OFCCP <Leen.Craig@DOL.gov>; Lowry, John - VETS <Lowry.John@DOL.GOV>;
McGinley, James D - ARB <McGinley.James.D@dol.gov>; OScannlain, Kate S - SOL <OScannlain.Kate.S@dol.gov>;
Pallasch, John P - ETA <Pallasch.John.P@dol.gov>; Robinson, Caroline H - OSEC <Robinson.Caroline.H@dol.gov>; Sheehy,
(b) 6
Jennifer C - ODEP
:>; Slater, Bryan - ASAM <Slater.Bryan@DOL.gov>; Stanton, Cheryl M WHD <Stanton.Cheryl.M@dol.gov>; Sweatt, Loren E. - OSHA <Sweatt.Loren.E@dol.gov>; Todd-Smith, Laurie J - WB
<ToddSmith.Laurie.J@dol.gov>; Turner, Larry - OIG
" ; Wheeler, Joe - OCIA
(b) 6
<Wheeler.Joe@dol.gov>; Williams, James E - OCFO <Williams.James.E2@dol.gov>; Wilson, Jeanne - EBSA
<wilson.jeanne.k@dol.gov>; Wolfson, Jonathan A - ASP <Wolfson.Jonathan.A@dol.gov>; Zatezalo, David G - MSHA
<Zatezalo.David@DOL.gov>; Zelden, Mark A - OSEC <Zelden.Mark.A@DOL.gov>; Mondl, Rachel E - OSEC
<Mondl.Rachel.E@dol.gov>; Mehrens, Nathan P - OSEC <Mehrens.Nathan.P@DOL.gov>
Cc: Robinson, Caroline H - OSEC <Robinson.Caroline.H@dol.gov>; Taylor, Timothy J - SOL <Taylor.Timothy.J@dol.gov>
Subject: ExecSec Clearance on Draft SO RE: EO 13950 - DUE COB, Tuesday, Nov. 3.
Good Afternoon:
Attached for your review and clearance is a draft Secretary's Order and memorandum to agency heads on the
"Implementation of Executive Order 13950 and Secretary's Order XX-2020."
Please review the attached documents. I kindly ask that you provide me with your agency's clearance and/or comments
by COB, Tuesday, November 3, 2020.
If you have any questions please contact me, and I will help to connect you with the proper person. Thank you in
advance for your review.
Best,
Vanessa
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Vanessa Barnes
Special Assistant to the Executive Secretary
Office of the Executive Secretariat
U.S. Department of Labor
(202)

kib)
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DECISION
[date stamp]

MEMORANDUM FOR THE SECRETARY
FROM:

Timothy Taylor
Deputy Solicitor

SUBJECT:

Request for Approval of Secretary's Order re: Implementation of
Executive Order 13950 and Memorandum to DOL Agency Heads

EXECUTIVE SUMMARY
This memorandum requests your approval to publish a Secretary's Order directing implementation
of Executive Order 13950, as well as to issue an accompanying memorandum with further iffitAf.fflen..............instructions -for ilionlmmthi n.
BACKGROUND & DISCUSSION
On September 22, 2020, President Trump signed Executive Order 13950, Combating Race and
Sex Stereotyping. The Executive Order seeks to promote economy and efficiency in Federal contracting; to promote unity, efficiency, and Merit System Principles in the Federal workforce; to
ensure the fair and equal treatment of individuals; and to combat offensive and anti-American race
and sex stereotyping and scapegoating. On September 28, 2020, the Director of the Office of Management and Budget (OMB) issued memorandum M-20-37 containing additional instruction related to the Executive Order. The attached Secretary's Order and Memorandum to DOL Agency
Heads would effectuate the Executive Order and OMB's memorandum within the Department.
The Executive Order requires several things:
•

That employee training relating to diversity and inclusion.,
be reviewed
by the Office of Personnel Management for compliance with section 6 of Executive Order
13950

•

That Department diversity-and-inclusion efforts first and foremost encourage employees
not to judge each other by any characteristic protected by Federal law;

•

That Department contracts for diversity training include a provision requiring compliance
with Executive Order 13950;

•

That Department workplace trainings, workshops, forums, and similar programming emphasize the value of every individual and not contain the divisive concepts defined in section 2(a) of Executive Order 13950;

DO L003736

Draft & Predecisional
•

That the Department review its grant programs and submit a report to the Office of Management and Budget identifying which programs may include conditions requiring that
Federal funds not be used to promote those divisive concepts; and

•

That the Department prepare a report to the Office of Management and Budget regarding
its fiscal year 2020 spending on employee training programs relating to diversity or inclusion.

The attached Secretary's Order and Memorandum to Agency Heads delegate responsibilities and
provide instruction to various officials and components within the Department to ensure
these
requirements, as well as other directives from OMB's memorandum, are carried out. As required
by section 6(c)(iii) of Executive Order 13950, the Deputy Solicitor has been assigned responsibility for ensuring compliance with the requirements of the Order.
OTHER DOL AGENCIES INVOLVED
OFCCP
OASAM
ASP
DSEC
OSEC
OTHER FEDERAL AGENCIES INVOLVED
OMB
OPM
DUE DATE FOR APPROVAL
November 6, 2020
EXPEDITED APPROVAL REQUEST
X
: 1 acknowledge that 1 am requesting approval by November 6, 2020, which does not
meet OSEC's required 30-day timeframe and will, therefore, require expedited Departmental
clearance and OSEC review. The reasons are that the Secretary's Order is brief, implements legal
requirements, and is necessary to ensure the Department meets the E.O. 13950's deadlines.
CONTACT
Timothy Taylor, Deputy Solicitor, 202.693.5263, taylor.timothy.j@dol.gov
ATTACHMENTS
1. Secretary's Order re: Implementation of Executive Order 13950
2. Memorandum for DOL Agency Heads re: Implementation of Executive Order 13950 and Secretary's Order -2020

2
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DECISION
SUBJECT: Request for Approval of Secretary's Order re: Implementation of Executive Order
13950 and Additional Implementation Instructions
RECOMMENDED COURSE OF ACTION: Approve publication of the Secretary's Order and
issuance of the Memorandum for DOL Agency Heads.
Approved:
Date:

Let's Discuss:
Date:

COMMENTS:

3
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From:

Gean, Lissette - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=BBB9A13178C24AADB6B7613F2F9041F3-GEAN, LISSE]
Sent:
10/30/2020 6:11:36 PM
To:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
Subject:
Aubrey Letter
Attachments:20270_ProvidingPersonalOpinion_SuggestionjorDiversityTrainingProgram_forFedAgencies_andContractorsincomingDoc1023

Lissette Gean
Chief of Staff
Office of Federal Contract Compliance Programs
gov

i@dol
(b) 6 i

131
Owftnio,

A'
wwWw*.
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October 23, 2020
Hon. Eugene Scalia, Secretary of Labor
United States Department of Labor
200 Constitution Ave NW
Washington, DC 20210
Dear Secretary Scalia:
Our organization read with great interest President Trump's September 4 memorandum and his
September 22 Executive Order regarding the use of human resources training aligned with the
principles of Critical Race Theory by federal agencies and federal contractors respectively. We
believe the President was right to take these actions.
The goal of our organization and the Department of Labor is to ensure that America's
government runs efficiently and its economy continues to grow harnessing the depth of the
diversity our workforce provides. CCC Diversity Trainings seeks to encourage federal agencies
and contractors of all sizes to continue to provide valuable diversity training to employees and
managers.
Our approach to diversity training builds stronger teams by celebrating the value of every person.
It is clearly in line with the President's directives. This groundbreaking teambuilding course is
called Getting to All Lives Matter.
Getting to All Lives Matter is a scalable, one-day training program for companies that consists of
six modules based on the idea that human beings are inherently good. Our program helps trainees
see the value in every member of their team and avoid dangerous behaviors like making broad
negative assumptions based on race, political views, religion or other characteristics.
Each module helps trainees communicate more effectively and work together to create a culture
of analysis and tolerance, not resentment and fear. Getting to All Lives Matter acknowledges that
diversity and respect can't be achieved with more racism. We believe you do not fight
discrimination with more discrimination. Getting to All Lives Matter helps encourage stronger
relationships by creating a more analytical culture to ensure a more effective, solutions-oriented
approach to conflict. Most importantly, we developed our methods using facts, not fads or
pseudo-history.
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We want to help the Department of Labor navigate this difficult environment. We guarantee that
our approach, unlike other more divisive methods, will build trust between employees, thereby
ensuring more positive, diverse and efficient workplaces. As you know, strong teams who
respect one another will create a more profitable, resilient government and economy.
America's workers are made up of many ethnic and philosophical backgrounds. Our country was
built by and has profited from the exploits of men and women from many walks of life. Such
diversity is to be celebrated, but in the current climate we fear that the rush to adopt employee
training derived from CRT could lead to detrimental effects in shops, factories, and construction
yards across the country. Fortunately, the Department of Labor can use the alternative we have
so carefully developed to ensure this does not happen. My colleagues and I would appreciate the
opportunity to meet in person to discuss our approach and how it can help the Department of
Labor advance its goal of supporting real diversity training for our nation's workplaces. We will
be in Washington, D.C. next week and can discuss the program in more detail.
We're also in the process of reaching out to high level Executive Offices and federal agencies
including the White House, the Department of Education, and the Office of Management and
Budget to discuss our method.
Please let us know if you can be available to meet. We will do our best to work around your
schedule.
Sincerely,
Aubrey Shines, Founder & Chairman
CCC Diversity Training
A Project of Conservative Clergy of Color
One Highland Oaks
10150 Highland Manor Drive
Suite 200
Tampa FL 33610
www.cccdiversitytraining.com
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From:
To:
Cc:
Subject:
Date:
Attachments:

Executive Secretariat
Schweitzer, Sho - EXECSEC
Cassidy, Sybil - EXECSEC
FW: Letter from CCC Diversity Training to Hon. Eugene Scalia
Friday, October 23, 2020 3:36:56 PM
CCC Diversity Training Department of Labor Letter 10.23.20.pdf

From: Robinson, Caroline H - OSEC <Robinson.Caroline.H@dol.gov>
Sent: Friday, October 23, 2020 3:02 PM
To: Executive Secretariat <m-Executive.Secretaria@dol.gov>
Subject: FW: Letter from CCC Diversity Training to Hon. Eugene Scalia

From: Bozzuto, Robert F - OPA <Bozzuto,Rober. F1'6)1)O cr.
Sent: Friday, October 23, 2020 2:55 PM
To: Robinson, Caroline H - OSEC <Robinson.Caroline.H Gdo
Cc: Stewart, J. Ross - OPA <stevva
rosse DOI. ov>
Subject: FW: Letter from CCC Diversity Training to Hon. Eugene Scalia
This came to me but likely- is more controlled through ExecSec
-..
i>
(b) 6
From: William Hadden
Sent: Friday, October 23, 2020 2:38 PM
To: Bozzuto, Robert F - OPA <Bo-zzuto.Robert F@DO1 ov>
!
(b) 6
k Vaught, Grant E - OPA
Cc: Reich, Egan - OPA

4

Subject: Letter from CCC Diversity Training to Hon. Eugene Scalia

L._

(b) 6

Good afternoon, attached you will find a letter from Aubrey Shines, Chairman and Founder of CCC
Diversity Training, to the Hon. Eugene Scalia on a new diversity training program his organization has
developed. Thanks!

William Hadden
Shirley & McVicker Public Affairs

b)

COM
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From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
10/30/2020 6:31:41 PM
To:
Gean, Lissette - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bbb9a13178c24aadb6b7613f2f9041f3-Gean, Lisse]
CC:
Davidson, Patricia J - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=881aff8bf6fb4a85ae33921a0cb1596b-Davidson, P]; Smith, Kelley - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=0cea2c4e5e114c0daafc5aabb237
Smith, Kell]
Subject:
RE: Aubrey Shines Meeting
Attachments:20270_ProvidingPersonalOpinion_Suggestion_forDiversityTrainingProgram_forFedAgencies_andContractorsincomingDoc1023

Good evening. Thanks for sending. I look forward to speaking with them. I would suggest a pre -meeting phone call on
Monday or Tuesday to see if we can answers their questions fully, which may make an in-person meeting unnecessary. If
an in-person meeting goes forward, please ensure that any in-person meeting complies with all departmental Covid
protocols, including as to face coverings and room size. Please provide a call-€n phone line as well. Best, Craig
Craig E. Leen
OFCC:P Director

O,\A
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From: Gean, Lissette - OFCCP
(b) 6 ,dol.gov>
Sent: Friday, October 30, 20205:46 PM
To: Leen, Craig - OFCCP <Leen.Craig@DOL.gov>
Subject: FW: Aubrey Shines Meeting
I li Craig,
Mr. Shines prefers to meet in person. He will be accompanied by two people. The meeting is scheduled for Friday,
November 6, 202.0, from 1:00 pm to 2:00 pm.
Will you be inviting others from OSEC? Are you ok meeting with them in our conference room? If not, I can see if I can
reserve a larger room.
Am I correct in assuming that Patty, Bob G, Tina, and I will attend the meeting as well?
Thanks,
Lissette
From: William Hadden
(b) 6 @sbpublicaffairs.com>
Sent: Friday, October 30, 2020 4:37 PM
To: Gean, Lissette - OFCCP
(b) 6 Ldol.gov>
Subject: RE: Aubrey Shines Meeting

DOL003746

CAUTION - The sender of this message is external to the DOL network. Please use care when clicking on links and responding with
sensitive information. Send suspicious email to spam@dol.gov.

Hello Lissette, sorry it's taken me so long to get back to you. Just wanted to let you know Aubrey and his colleague Derek
McCoy will be attending the meeting in person. I'll also be joining them. Please let me know location address, how early
we need to be there, etc., and I'll make sure all the arrangements are made. Thanks!
William Hadden
Shirley & McVicker Public Affairs

b) 6

licaffairs.com
From: Gean, Lissette - OFCCP
Sent: Thursday, October 29, 2020 2:07 PM
To: William Hadden
Subject: RE: Aubrey Shines Meeting
Hello again,
Florida is in the list of states on the DC Mayor's order
https://coronavirus.dc.gov/phasetwo.

this is the link to the order,

I'll wait to hear from you regarding Aubrey's preference.
Thank you,
Lissette
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From: William Hadden; (b)
, sbpublicaffairs.com>
Sent: Thursday, October79-? 2U20-1:16 PM
dol.gov>
To: Gean, Lissette - OFCCP ji
(b) 6
Subject: RE: Aubrey Shines ICA-dafrig------

p_

CAUTION - The sender of this message is external to the DOL network, Please use care when clicking on links and responding with
sensitive information. Send suspicious email to spam@dol.gov.

Hi Lissette, Aubrey is good for that time. He has no problem coming in person as long as you're team who will be present
are comfortable. Thanks!
William Hadden
Shirley & McVicker Public Affairs

b) 6

licaffairs.com

From: Gean, Lissette - OFCCP
Sent: Wednesday, October 28, 2020 9:12 PM
To: William Hadden
Subject: RE: Aubrey Shines Meeting

DOL003747

Hi William,
Friday, November 6, 2020„ after 1:00 pm works. Please let me know if Aubrey would prefer a virtual meeting. In fact, it
would a "hybrid" meeting since most of our team is still working remotely.
We look forward to the meeting!
Thank you,
Lissette
Lissette Gean
Chief of Staff
Office of

(b) 6
)

Contract
ta dol.ciov

omplionce Programs

N

From: William Hadden ..--.(b)61@sbpublicaffairs.corn>
Sent: Wednesday, October 2. 8_, 2020. 7:5.4_ PM
To: Gean, Lissette - OFCCP
(b) 6 Odol.gov>
Subject: Re: Aubrey Shinesicileeting
CAUTION - The sender of this message is external to the DOL network. Please use care when clicking on links and responding with
sensitive information. Send suspicious email to spam@dol.gov.

Hi Lissette, I beg your pardon. Aubrey is actually available Friday Nov. 6 to meet if that works. He can make
travel arrangements for then. Thanks!
Get Outlook for iOS

DOL003748

From:

Williams, Tina T - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=DE1CA1BB58004746A50104BD40A50623-WILLIAMS, T]
Sent:
11/2/2020 1:30:17 PM
To:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
CC:
Davidson, Patricia J - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=881aff8bf6fb4a85ae33921a0cb1596b-Davidson, P]; Gaglione, Robert J OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1488b4650b734927906fed5870ab9642-Gaglione, R]; Gean, Lissette - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bbb9a13178c24aadb6b7613f2f9041f3-Gean, Lisse]; Bickerstaffe, Keir - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=76946342408840629d14d5b8c536a764-Bickerstaff]; Dankowitz, Beverly SOL [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d35b44f0957b4cdeb796c97e5990ebcf-Dankowitz,]
Subject:
13950 Hotline Weekly Report
Attachments: Week of 11-2-2020 Redacted EO 13950 Summary Report_Redacted.pdf

This week (10/26/2020 - 10/30/2020), OFCCP received a total of 29 inquiries;
•
15 named complaints
•
5 anonymous complaints
•
4 requesting compliance assistance
•
5 Opposed to Executive Order 13950
This week (10/26/2020 - 10/30/2020), OFCCP received a total of 54 voicemail calls opposing EO 13950.
Examples of inquiries received this week:
•
Complaint — employee wants to name a complaint that the employer is defying Executive Order
13950.
•
Complaint — employee is complaining about taking mandatory unconscious bias training.
•
Complaint — employee is complaining that the employer is pushing concepts of Race, Equity,
Diversity, and Inclusion (REDI). Presentations and executive commentary has included the focus on
white supremacy, systemic racism in America.
•
Compliance Assistance — requesting clarification if President Trump's executive order on Combating
Race and Sex Stereotyping applies to State agencies that oversee the distribution of federal funds.
•
Opposes Executive Order 13950 — various comments forwarded opposing this EO.
General Bullets of all unique inquiries received as of 4pm ET on 10/30/2020:
•
OFCCP has received 161 unique inquiries on the EO 13950 Hotline.
•
Of these 161 inquiries, there are 129 complaints: 85 from named complainants and 44 from
anonymous sources reporting information about organizations purported to be in violation of EO
13950.
•
22 of the inquiries are from individuals seeking compliance assistance. (One request was removed)
•
10 of the inquiries are written to oppose EO 13950.
•
54 voicemails opposing EO 13950

Tina Williams I Director
Division of Policy and Program Development
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Office of Federal Contract Compliance Programs
200 Constitution Avenue, NW, Room C-3325 I Washington, DC 20210
Direct:
Email:

(b) 6

I Fax: 202-693- 1305

DOL003750

All Inquiries for Executive Order 13950
Weekly Report
November 2, 2020

Date/Time
Opened

Inquiry Category

industry
Description

1
10/19/2020 8:54 AM

Ottiltiyitibut

None

Calling regarding the Presidential Executive Order on Race and Sex Stereotyping that was issued on 9-22-2020. Understands that DOL is the
enforcement mechanism through OFCCP.
He has a problem with his employer that they are continuing to do things that are in complete to defiance to the EO. Call in to provide examples
of what they are doing so that their federal funding can be removed.

Executive Order 13950

Critical Race Theory and Other Racist Programs

I need to make an anonymous report of
defiance of Executive Order 13950,
is my employer
and they are a massive government contractor and are also the first company I've worked for where I have to endure racism directed at me
because my skin happens to not be black/brown or some other color.

2

10/28/202012:51 PM

Technology

I have attached several items to back up my complaint.. is so deeply steeped in Critical Race Theory and it is pervasive through work
requirements for senior workers such as myself. It is required of me to read and accept the attached Critical Race Theory (CRT) li€terature from
our
). The
document requires that I ingest CRT publications and videos fromby CRTperveyors such as
and to even read the
I have to accept as fact the notion of "syst
Mandatory Unconscious Bias Trainings at
Hello,
I'd like to remain anonymous.
I have attached here an email we received from the director
Among other things, in the email he describes that.
will make unconscious bias training mandatory. That violates the President's Executive Order. Please stop this madness and nonsense going on at

10/28/2020 12:55 PM Anon'Mous CornPlain

Defense Technology

Thank you!
IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII sending this email to every employee

racist by its very nature,,„

From:
Sent: Monday, October 26, 2020

formation - Emergency / Alerts

: Racial Identity Caucus Groups - Zoom Information
Dear Friends and Colleagues,
On behalf
to invite you to participate in a Caucus Group this week. You are encouraged to participate in whichever one
most closely matches your racial identity.

10/28/2020 1:58 PM

AnOtlYrnoU

ornPlaintS

Academic Institution

The Caucus Groups are supportive spaces for
and leaders to explore, acknowledge, discuss and begin to dismantle
institutionalized racism from within by starting the difficult conversations about race„ power and privilege. Black and POC individuals can discuss
issues affecting them without the need to explain or mitigate White fragilit
The
specifically the facility located in
is violating the presidents executive order by requiring training
on "unconscious bias" in which, of course, it is taught that only white people have an unconscious bias and innate racist beliefs.
Below is a corporate Email sent out to all employees referencing the "unconscious bias" training from the President of the Company
A few months back, we set out on a journey to improve our workplace to one that is more inclusive, fair and safe for all.

5
To guide us in this endeavor, we have mapped out a
*Raster an inclusive culture. Make the unconscious conscious,
*Eking the right voices around the table.
*Develop a pipeline of di€verse leaders.
10/30/2020 4:40 PM
10/18/2020 8:51 PM

i
,?kh
'CorIpt itiU
Compliance Assistance
Request

Technology
Academic Institution

which is comprised of three fundamental pillars:

a concerned
having read of the college's program called the Engaged Pluralism Initiative (EPl), which sounds very
much like extended "diversity, inclusion and equity" rhetoric. It is a 4-year program funded by a grant from Mellon Foundation and some
institutional money,
When on
I asked a couple of
they could tell me about this program, but neither of them confessed to
knowing much about or having participated. I do not know the details of this program, except what I see on the college's website and in
occasional email bulletins about it. It seems very much in line with so much of the current indoctrination that we observe in institutions across
the nation.
h
My sense is that tl rs program warrants investigation, although the verbiage may have recently cleaned up since EO 13950 was issued.

California
Hellol I am an adjunct professor at 3 universities including University of Wisconsin - Green Bay.
Please see attachments on an all hands" mandatory training that appears to deal with (per the Chancellor's email to all),..
- Systems of oppression
- Privilege points
Website for the "vendor" who built off a career as a mediocre professor with an axe to grind:

7

Happy to discuss and facilitate as warranted.
10/20/2020 1:22 PM

Compliance Assistance
Request

Academic Institution

Sincerely,

DOL003751

All inquiries for Executive Order 13950
Weekly Report
November 2, 2020

Date/Time
Opened

tt quiry Categ

US

salphO
Hello,
I realize the latest Executive Order from President Trump was related to CRT training at the Federal level.
Is there any protection for employees such as111111. who work inn...
from this CRT harassment?
In certain districts, administrators are telling white teachers that they are hurting students of color because they (the teacher) are white.
It is hard to imagine that this slander and harassment is legal.
Is there any protection for us who are not Federal employees?

Compliance Assistance
10/28/2020 12:58 PM Request

School District
Hello,
agency that oversees the adrnistration for federal funds via the

I work for the

I am writing to obtain clarification if President Trump's executive order on Combating Race and Sex Stereotyping applies to State agencies that
oversee the distribution of federal funds.
largest employer in the state and probably spends millions if not tens of millions of dollars of tax payer money on
The
Critical Race Theory, which creates a hostile work environment for those of us who do not agree with the State of Oregon's social engineering
program.
Critical Race Theory has not only infilitrated goverment agencies at the almiumin Oregon, it has also found it's way into
s, which makes many Oregonians, who work hard providing for their families angry, due to our objections being brushed aside in a
dismissive manner.

ill
10/29/2020 213 PM

Compliance Assistance
Request

State Agency

For over five years, I have been doing my
Hi,
I am an employee at a company that is a contractor to the federal government called
against my employer for violation of Executive Order 13950.
Since the unrest of the George Floyd situation,

. I would like to file a complaint

had employees go through training in staff meetings on the topics of racism.

The training has in my opinion been in violation of Executive Order 13950 or at least is implicitly running up against EO 13950, Videos shown to
employees included notorious race baiter Ibram Kendi.

10

stated that'll=
planning to increase the number of black employees by 20%. This was said without any mention of
Thell1111=1
the merit of these new individuals they want to hire. I believe that this is against federal law and EO13950.

10/28/.20201:03 PM

Named Complaints

Defense Technology

Even before the unrest, alli.could want managers to make sure that all different races and sexes were included in interviews for an open
position. I got the sense that this was the case regardless of t
Potential University Section 5 Violation of Executive Order on Combating Race and Sex Stereotyping
Greetings,
It is unclear to me whether section 5 applies to universities who receive federal grants in general or whether it applies to specific programs
within an institution with a clear paper trail connected to grants. The forwarded program certainly scapegoats whites, and I hope that your office
can investigate it.
I also encourage your office to investigate the specifics of this program for first year

I apologize if my use of this email hotline was in error.
Best regards,

Subject: 2020 Diversity Forum to Showcase Authors on Racism
Date: September 29, 2020 at 5:06:16 PM

10/28/.2020 1:51 PM

Named Complaints

ignity

Academic Institution
I am reaching out to report several forms of rampant racial and sexist discrimination in hiring a
- on 10/14 - filed a similar
complaint, but it included mention of the new EO so it seemed like perhaps it was bucketized as only complaining about that. So I'm resubmitting
with no mention of those violations, and instead am focusing solely on hiring discrimination.
The work environment at
discriminated against in hiring.

becoming more negative toward white males - although Asian and Indian males are also

Here are some of the issues:
1. My managers at
team - clarified
candidates' as: female, black, Hispanic, or native American. It's very difficult
management in a recorded team meeting,
Named Complaints

Packaged Software

All open positions that are Principal level or above at

g

'diverse candidates'.
t defines 'diverse
his in writing, but it was recently defined by {box

Vice Pres

DOL003752

All Inquiries for Executive Order 13950
Weekly Report
November 2, 2020

g
Greetings,
I am a faculty member in the
) and recently receive notification of training
that might be in violation of EO 13950 as promoting or perpetuating race stereotyping. Below is a screenshot of the training invitation. This
training is not mandatory, and I did not attend, but I bring it to your attention in case it rises to the level needing to be investigated under EO
13950. What is being implied when people need to be segregated by race in order to "process (election) emotions"?

13

Thank you for the opportunity to bring this to your attention.
10/28/2020 2:32 PM

Named Complaints

Academic Institution
Hello.

14

10/28/2020 2:35 PM

Named Complaints

Academic Institution

10/28/2020 2:39 PM

Named Complaints

Technology

15

I would like to anonymously report a university for requiring "Diversity, Equity, and Inclusion" training. The
in
Connecticut obtains millions of dollars of federal funding, so should be held to the same standards as government contractors that violate the
recent executive order banning this type of "training." The university requires all students to complete this "training" on a yearly basis. It must be
completed in order to register for classes. I am a part time, online graduate student (not currently taking classes), but I refuse to take this
training again because it violates my religious beliefs. I am a grown adult that thankfully has Christian principles and values that were taught to
me at a young age and I refuse to be brainwashed by a university pushing a liberal agenda. Their training module promotes ideologies that go
against Christian values by forcing you to answer questions "correctly," promoting their social justice warrior point of vi
Greetings,
I work for a large
Company. My Employer is also a Federal Contractor and I work in the Federal division (Fed Contractor).
I am in
company is
My company is requiring me to complete this training before end of October 2020.
E.O. 13950 does not seem to go into effect until Nov 21, 2020 for us Federal Contractors.
I feel that I will be marked and loose my job if I do not comply but there are (3) options that I must select between that are basically (1- I deny
being a racist, 2- I am a racist, 3- I was a racist) I can not agree to any of these 3 options in good conscience.
One of these (3) options must be selected for me to get my cert of completion.
I have reason to believe that I will be marked for termination for not completing this before the EO 13950 goes into effect.
Question. If I file a formal complaint with OFCCP, do I waive my rights for legal representation, in the future, when I get terminated?
Question. Can I legally not compl
Clarification requested for Executive Order 13950
As a recipient of Federal money to fund
Metro) is seeking a clarifying statement or summary on this Executive Order. What does LA Metro need to do to comply with 13950?

LA

16

10/29/2020 2:08 PM

Named Complaints

County Agency

County Council has advised my department that
not required to take any action regarding this Executive Order. The
responsibility falls on the DOT. Section 5 of the Order entitled "Requirements for Federal Grants" mandates the heads of all Federal Agencies
shall review their respective grant programs for which the Agency may, as a condition of such grant, require the recipient to certify it will not use
Federal funds to promote concepts that promote race or sex stereotyping. Additionally, within 60 days of the order each agency must submit a
report to the Director of Office of Management and Budget, identifying any programs that promote such st
Hello,
I am reaching out to report The

17

10/29/2020 2:11 PM

Named Complaints

Healthcare

The company is a Federally Qualified Public Health Center that pushes Critical Race Theory. In the middle of a
work day, as I am doing my job, I get emails that are divisive and tells me to attend protests in the name of BLM and Antifa. As a white woman at
my job I feel like a target of racism where most of my coworkers and patient population is of many different races. It makes me feel
uncomfortable as I am trying to just clean patients teeth and teach them about good oral hygiene and how it affects overall health. I have made
many friends with my patients over the past few years and I feel like I have been constantly upset with our director sending such divisive emails
while I am trying to protect myself and my patients from the outside division and hatred that is far too abundant right now.
Diversity Training at a Community

I am an employee at a
in Albany, OR. A few weeks ago, our office was told that we were scheduled for a "team building"
event and to schedule the whole day for the activity. Recently we were given the details of the "activity". It is a diversity training program hosted
by Elmer Dixon, a former Black Panther Party (BPP) officer.

18

10/29/2020 2:17 PM

Named Complaints

Academic Institution

19

2FBPP_hearings.
Pursuant to the recent executive order combating race and sex stereotyping, someone might want to look into the mandatory training being
required by
part of D.All
staff, certified and non-certified, are being required to participate
in a mandatory book study on Culturally Responsive Teaching featuring the book, Culturally Responsive
book study is not optional.
Is this action in violation of the new executive order or is it protected?
I respectfully ask to remain anonymous.

10/30/2020 10:55 AM Named Complaints

School District

Sent from my iPhone
The
America is engaged in undesirable diversity or unconscious biased training.
Also

20

The

10/30/2020 4:14 PM

Named Complaints

spewed BLM propaganda during a mandatory company zoom meeting. I found this very traumatic.

Performing Arts

DOL003753

All Inquiries for Executive Order 13950
Weekly Report
November 2, 2020

g
Violation of

4 executive order on combating race and sex stereotyping.

implicit/unconscious bias and equity training, which teaches white privilege, intersectionality, unconscious bias, is being forced on employees of
of the State of Missouri, both of which receive federal funding and have been recipients of federal grants.

21

Thanks
10/30/2020 4:27 PM

Named Complaints

City Government

Get Outlook for Android
Race Theory Violation
To whom it may concern,
I am employed by
of the Corporation for National and Community Service, that receives
federal funding. Over the last several months,
pushing concepts of Race, Equity, Diversity, and Inclusion (REDI).
Presentations and executive commentary has included the focus on white supremacy, systemic racism in America, and how these must become
focal point of our day to day work. Today, in a company wide meeting, it was announced that the organization will be implementing formal
trainings on these topics, and they specifically called out the need to identify ways around the Trump administration's executive orders banning
such training.

22

As an American, I am extremely concerned with these actions and I do not like the thought that my tax payer dollars are going towards such
efforts.
Respectfully,
10/30/2020 4:31 PM
23

Named Complaints

Non-Profit

10/30/2020 4:45 PM

Named Complaints

Packaged Software

10/30/2020 4:53 PM

Named Complaints

Technology

24

This is a new required training fort
employees.
a federal contractor and I believe this violates the president's executive
order on critical race theory. Please see the attached document for the full training materials.
is forcing all employees to attend training which is based on Critical Race Theory.
My job is at risk if I do not complete this training.
I fear my job is at risk if I publicly oppose this training.
Below are screen shots of the course. (screen shots could not uploaded)
Hello President Trump and OFCCP,
I want my information to be anonymous.
My current
■becoming incredibly left/socialist on the political spectrum. They equate a Republican with white supremacy. They are
forcing doctoral students, like myself, to believe in critical race theory. I oppose CRT because it is a form of censorship, it is prejudiced, and it
lacks empirical evidence.

25

My
is "Private" but receives Federal Funding and even the CARES ACT. Please stop them from pushing this agenda. CRT does not help
in our professional training and the university is making it uncomfortable to be Jewish. They tell us we are white and cannot say we do not have
"White Privilege". I want my university to stop this CRT and teach us about how to be health professionals.

10/30/2020 5:00 PM
26 10/30/2020 4:16 PM

Named Complaints
Opposes EO 13950

Academic Institution
None

27

student government are primary offenders. They violate the
This EO screams of McCarthyism. This administration needs some diversity training and will get due karma when elected out of office.
I want a federal government that isn't afraid to be sensitive. I want a federal government that uses it's power to protect all Americans, not
pander to a group of redneck snowflakes who get offended by the suggestion of equality among all "men".
Thank you,

10/30/2020 4:33 PM

Opposes EO 13950

None
I am outraged at the administration's suspension of diversity training. This is as un-American as anything this administration has done and it has
done far too much to undermine our democracy.
You should be ashamed of yourselves for not standing up to the cruelty and insanity of this administration.
For context, please see the Marticle in the link below.

28

10/30/2020 4:48 PM

Opposes EO 13950

None
Hello,

29

10/30/2020 4:50 PM

Opposes EO 13950

None

I am appalled by the notion that teaching diversity, challenging aspects of our history, racial (and gender) equality, and unconscious bias is unpatriotic. Is not the most patriotic act we can do to understand our history and to ensure that we better the lives of all our citizens? If it was truly
un-American to question and try to correct systems of oppression, would we not still be under British rule?
As a white, heterosexual, well educated male I cannot think of a better way to make our country great than to know its history and to strive for a
more fair and equitable society, a society in which there is currently great gender- and racial inequality.
Hello,
President Trump is a white supremacist bigot and a criminal. Lock him up.
Thank you,

30

10/30/2020 4:55 PM

Opposes EO 139.50

None

DOL003754

From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
11/2/2020 7:22:30 PM
To:
Kilberg, Andrew G - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=285bfb7c58734e858f9cbd77c1bcf3c7-Kilberg, An]; Swearingen, Brett A OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=446467c1acd144b4bddd78130ecd530d-Swearingen,]; Squitieri, Chad C OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=80ed763b75b846ff8b842b19bd2b9156-Squitieri,]; Taylor, Timothy J - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=363c0a5d85ca453eb4d8a2a62a9c286f-Taylor, Tim]
CC:
Pizzella, Patrick - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=020a6a73fa4b4dc696cec40e29784dbe-Pizzella, P]
Subject:
Hotline Weekly Report
Attachments: Week of 11-2-2020 Redacted EO 13950 Summary Report_Redacted.pdf

Here is the EO 13950 hotline weekly report. It is close hold so please do not share beyond OSEC/DSEC, SOL, and OFCCP.
Thanks.
Craig E. Leen
Director, Office of Federal Contract Compliance Programs
U.S. Department of Labor
200 Constitution Avenue, NW
Room C3325
Washinatsm,..Dc 20210
(202); (b) 6 i(Phone)
(202)
(Fax)
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All Inquiries for Executive Order 13950
Weekly Report
November 2, 2020

Date/Time
Opened

Inquiry Category

industry
Description

1
10/19/2020 8:54 AM

Ottiltiyitibut

None

Calling regarding the Presidential Executive Order on Race and Sex Stereotyping that was issued on 9-22-2020. Understands that DOL is the
enforcement mechanism through OFCCP.
He has a problem with his employer that they are continuing to do things that are in complete to defiance to the EO. Call in to provide examples
of what they are doing so that their federal funding can be removed.

Executive Order 13950

Critical Race Theory and Other Racist Programs

I need to make an anonymous report of
defiance of Executive Order 13950,
is my employer
and they are a massive government contractor and are also the first company I've worked for where I have to endure racism directed at me
because my skin happens to not be black/brown or some other color.

2

10/28/202012:51 PM

Technology

I have attached several items to back up my complaint.. is so deeply steeped in Critical Race Theory and it is pervasive through work
requirements for senior workers such as myself. It is required of me to read and accept the attached Critical Race Theory (CRT) li€terature from
our
). The
document requires that I ingest CRT publications and videos fromby CRTperveyors such as
and to even read the
I have to accept as fact the notion of "syst
Mandatory Unconscious Bias Trainings at
Hello,
I'd like to remain anonymous.
I have attached here an email we received from the director
Among other things, in the email he describes that.
will make unconscious bias training mandatory. That violates the President's Executive Order. Please stop this madness and nonsense going on at

10/28/2020 12:55 PM Anon'Mous CornPlain

Defense Technology

Thank you!
IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII sending this email to every employee

racist by its very nature,,„

From:
Sent: Monday, October 26, 2020

formation - Emergency / Alerts

: Racial Identity Caucus Groups - Zoom Information
Dear Friends and Colleagues,
On behalf
to invite you to participate in a Caucus Group this week. You are encouraged to participate in whichever one
most closely matches your racial identity.

10/28/2020 1:58 PM

AnOtlYrnoU

ornPlaintS

Academic Institution

The Caucus Groups are supportive spaces for
and leaders to explore, acknowledge, discuss and begin to dismantle
institutionalized racism from within by starting the difficult conversations about race„ power and privilege. Black and POC individuals can discuss
issues affecting them without the need to explain or mitigate White fragilit
The
specifically the facility located in
is violating the presidents executive order by requiring training
on "unconscious bias" in which, of course, it is taught that only white people have an unconscious bias and innate racist beliefs.
Below is a corporate Email sent out to all employees referencing the "unconscious bias" training from the President of the Company
A few months back, we set out on a journey to improve our workplace to one that is more inclusive, fair and safe for all.

5
To guide us in this endeavor, we have mapped out a
*Raster an inclusive culture. Make the unconscious conscious,
*Eking the right voices around the table.
*Develop a pipeline of di€verse leaders.
10/30/2020 4:40 PM
10/18/2020 8:51 PM

i
,?kh
'CorIpt itiU
Compliance Assistance
Request

Technology
Academic Institution

which is comprised of three fundamental pillars:

a concerned
having read of the college's program called the Engaged Pluralism Initiative (EPl), which sounds very
much like extended "diversity, inclusion and equity" rhetoric. It is a 4-year program funded by a grant from Mellon Foundation and some
institutional money,
When on
I asked a couple of
they could tell me about this program, but neither of them confessed to
knowing much about or having participated. I do not know the details of this program, except what I see on the college's website and in
occasional email bulletins about it. It seems very much in line with so much of the current indoctrination that we observe in institutions across
the nation.
h
My sense is that tl rs program warrants investigation, although the verbiage may have recently cleaned up since EO 13950 was issued.

California
Hellol I am an adjunct professor at 3 universities including University of Wisconsin - Green Bay.
Please see attachments on an all hands" mandatory training that appears to deal with (per the Chancellor's email to all),..
- Systems of oppression
- Privilege points
Website for the "vendor" who built off a career as a mediocre professor with an axe to grind:

7

Happy to discuss and facilitate as warranted.
10/20/2020 1:22 PM

Compliance Assistance
Request

Academic Institution

Sincerely,

DOL003756

All inquiries for Executive Order 13950
Weekly Report
November 2, 2020

Date/Time
Opened

tt quiry Categ

US

salphO
Hello,
I realize the latest Executive Order from President Trump was related to CRT training at the Federal level.
Is there any protection for employees such as111111. who work inn...
from this CRT harassment?
In certain districts, administrators are telling white teachers that they are hurting students of color because they (the teacher) are white.
It is hard to imagine that this slander and harassment is legal.
Is there any protection for us who are not Federal employees?

Compliance Assistance
10/28/2020 12:58 PM Request

School District
Hello,
agency that oversees the adrnistration for federal funds via the

I work for the

I am writing to obtain clarification if President Trump's executive order on Combating Race and Sex Stereotyping applies to State agencies that
oversee the distribution of federal funds.
largest employer in the state and probably spends millions if not tens of millions of dollars of tax payer money on
The
Critical Race Theory, which creates a hostile work environment for those of us who do not agree with the State of Oregon's social engineering
program.
Critical Race Theory has not only infilitrated goverment agencies at the almiumin Oregon, it has also found it's way into
s, which makes many Oregonians, who work hard providing for their families angry, due to our objections being brushed aside in a
dismissive manner.

ill
10/29/2020 213 PM

Compliance Assistance
Request

State Agency

For over five years, I have been doing my
Hi,
I am an employee at a company that is a contractor to the federal government called
against my employer for violation of Executive Order 13950.
Since the unrest of the George Floyd situation,

. I would like to file a complaint

had employees go through training in staff meetings on the topics of racism.

The training has in my opinion been in violation of Executive Order 13950 or at least is implicitly running up against EO 13950, Videos shown to
employees included notorious race baiter Ibram Kendi.

10

stated that'll=
planning to increase the number of black employees by 20%. This was said without any mention of
Thell1111=1
the merit of these new individuals they want to hire. I believe that this is against federal law and EO13950.

10/28/.20201:03 PM

Named Complaints

Defense Technology

Even before the unrest, alli.could want managers to make sure that all different races and sexes were included in interviews for an open
position. I got the sense that this was the case regardless of t
Potential University Section 5 Violation of Executive Order on Combating Race and Sex Stereotyping
Greetings,
It is unclear to me whether section 5 applies to universities who receive federal grants in general or whether it applies to specific programs
within an institution with a clear paper trail connected to grants. The forwarded program certainly scapegoats whites, and I hope that your office
can investigate it.
I also encourage your office to investigate the specifics of this program for first year

I apologize if my use of this email hotline was in error.
Best regards,

Subject: 2020 Diversity Forum to Showcase Authors on Racism
Date: September 29, 2020 at 5:06:16 PM

10/28/.2020 1:51 PM

Named Complaints

ignity

Academic Institution
I am reaching out to report several forms of rampant racial and sexist discrimination in hiring a
- on 10/14 - filed a similar
complaint, but it included mention of the new EO so it seemed like perhaps it was bucketized as only complaining about that. So I'm resubmitting
with no mention of those violations, and instead am focusing solely on hiring discrimination.
The work environment at
discriminated against in hiring.

becoming more negative toward white males - although Asian and Indian males are also

Here are some of the issues:
1. My managers at
team - clarified
candidates' as: female, black, Hispanic, or native American. It's very difficult
management in a recorded team meeting,
Named Complaints

Packaged Software

All open positions that are Principal level or above at

g

'diverse candidates'.
t defines 'diverse
his in writing, but it was recently defined by {box

Vice Pres

DOL003757

All Inquiries for Executive Order 13950
Weekly Report
November 2, 2020

g
Greetings,
I am a faculty member in the
) and recently receive notification of training
that might be in violation of EO 13950 as promoting or perpetuating race stereotyping. Below is a screenshot of the training invitation. This
training is not mandatory, and I did not attend, but I bring it to your attention in case it rises to the level needing to be investigated under EO
13950. What is being implied when people need to be segregated by race in order to "process (election) emotions"?

13

Thank you for the opportunity to bring this to your attention.
10/28/2020 2:32 PM

Named Complaints

Academic Institution
Hello.

14

10/28/2020 2:35 PM

Named Complaints

Academic Institution

10/28/2020 2:39 PM

Named Complaints

Technology

15

I would like to anonymously report a university for requiring "Diversity, Equity, and Inclusion" training. The
in
Connecticut obtains millions of dollars of federal funding, so should be held to the same standards as government contractors that violate the
recent executive order banning this type of "training." The university requires all students to complete this "training" on a yearly basis. It must be
completed in order to register for classes. I am a part time, online graduate student (not currently taking classes), but I refuse to take this
training again because it violates my religious beliefs. I am a grown adult that thankfully has Christian principles and values that were taught to
me at a young age and I refuse to be brainwashed by a university pushing a liberal agenda. Their training module promotes ideologies that go
against Christian values by forcing you to answer questions "correctly," promoting their social justice warrior point of vi
Greetings,
I work for a large
Company. My Employer is also a Federal Contractor and I work in the Federal division (Fed Contractor).
I am in
company is
My company is requiring me to complete this training before end of October 2020.
E.O. 13950 does not seem to go into effect until Nov 21, 2020 for us Federal Contractors.
I feel that I will be marked and loose my job if I do not comply but there are (3) options that I must select between that are basically (1- I deny
being a racist, 2- I am a racist, 3- I was a racist) I can not agree to any of these 3 options in good conscience.
One of these (3) options must be selected for me to get my cert of completion.
I have reason to believe that I will be marked for termination for not completing this before the EO 13950 goes into effect.
Question. If I file a formal complaint with OFCCP, do I waive my rights for legal representation, in the future, when I get terminated?
Question. Can I legally not compl
Clarification requested for Executive Order 13950
As a recipient of Federal money to fund
Metro) is seeking a clarifying statement or summary on this Executive Order. What does LA Metro need to do to comply with 13950?

LA

16

10/29/2020 2:08 PM

Named Complaints

County Agency

County Council has advised my department that
not required to take any action regarding this Executive Order. The
responsibility falls on the DOT. Section 5 of the Order entitled "Requirements for Federal Grants" mandates the heads of all Federal Agencies
shall review their respective grant programs for which the Agency may, as a condition of such grant, require the recipient to certify it will not use
Federal funds to promote concepts that promote race or sex stereotyping. Additionally, within 60 days of the order each agency must submit a
report to the Director of Office of Management and Budget, identifying any programs that promote such st
Hello,
I am reaching out to report The

17

10/29/2020 2:11 PM

Named Complaints

Healthcare

The company is a Federally Qualified Public Health Center that pushes Critical Race Theory. In the middle of a
work day, as I am doing my job, I get emails that are divisive and tells me to attend protests in the name of BLM and Antifa. As a white woman at
my job I feel like a target of racism where most of my coworkers and patient population is of many different races. It makes me feel
uncomfortable as I am trying to just clean patients teeth and teach them about good oral hygiene and how it affects overall health. I have made
many friends with my patients over the past few years and I feel like I have been constantly upset with our director sending such divisive emails
while I am trying to protect myself and my patients from the outside division and hatred that is far too abundant right now.
Diversity Training at a Community

I am an employee at a
in Albany, OR. A few weeks ago, our office was told that we were scheduled for a "team building"
event and to schedule the whole day for the activity. Recently we were given the details of the "activity". It is a diversity training program hosted
by Elmer Dixon, a former Black Panther Party (BPP) officer.

18

10/29/2020 2:17 PM

Named Complaints

Academic Institution

19

2FBPP_hearings.
Pursuant to the recent executive order combating race and sex stereotyping, someone might want to look into the mandatory training being
required by
part of D.All
staff, certified and non-certified, are being required to participate
in a mandatory book study on Culturally Responsive Teaching featuring the book, Culturally Responsive
book study is not optional.
Is this action in violation of the new executive order or is it protected?
I respectfully ask to remain anonymous.

10/30/2020 10:55 AM Named Complaints

School District

Sent from my iPhone
The
America is engaged in undesirable diversity or unconscious biased training.
Also

20

The

10/30/2020 4:14 PM

Named Complaints

spewed BLM propaganda during a mandatory company zoom meeting. I found this very traumatic.

Performing Arts

DOL003758

All Inquiries for Executive Order 13950
Weekly Report
November 2, 2020

g
Violation of

4 executive order on combating race and sex stereotyping.

implicit/unconscious bias and equity training, which teaches white privilege, intersectionality, unconscious bias, is being forced on employees of
of the State of Missouri, both of which receive federal funding and have been recipients of federal grants.

21

Thanks
10/30/2020 4:27 PM

Named Complaints

City Government

Get Outlook for Android
Race Theory Violation
To whom it may concern,
I am employed by
of the Corporation for National and Community Service, that receives
federal funding. Over the last several months,
pushing concepts of Race, Equity, Diversity, and Inclusion (REDI).
Presentations and executive commentary has included the focus on white supremacy, systemic racism in America, and how these must become
focal point of our day to day work. Today, in a company wide meeting, it was announced that the organization will be implementing formal
trainings on these topics, and they specifically called out the need to identify ways around the Trump administration's executive orders banning
such training.

22

As an American, I am extremely concerned with these actions and I do not like the thought that my tax payer dollars are going towards such
efforts.
Respectfully,
10/30/2020 4:31 PM
23

Named Complaints

Non-Profit

10/30/2020 4:45 PM

Named Complaints

Packaged Software

10/30/2020 4:53 PM

Named Complaints

Technology

24

This is a new required training fort
employees.
a federal contractor and I believe this violates the president's executive
order on critical race theory. Please see the attached document for the full training materials.
is forcing all employees to attend training which is based on Critical Race Theory.
My job is at risk if I do not complete this training.
I fear my job is at risk if I publicly oppose this training.
Below are screen shots of the course. (screen shots could not uploaded)
Hello President Trump and OFCCP,
I want my information to be anonymous.
My current
■becoming incredibly left/socialist on the political spectrum. They equate a Republican with white supremacy. They are
forcing doctoral students, like myself, to believe in critical race theory. I oppose CRT because it is a form of censorship, it is prejudiced, and it
lacks empirical evidence.

25

My
is "Private" but receives Federal Funding and even the CARES ACT. Please stop them from pushing this agenda. CRT does not help
in our professional training and the university is making it uncomfortable to be Jewish. They tell us we are white and cannot say we do not have
"White Privilege". I want my university to stop this CRT and teach us about how to be health professionals.

10/30/2020 5:00 PM
26 10/30/2020 4:16 PM

Named Complaints
Opposes EO 13950

Academic Institution
None

27

student government are primary offenders. They violate the
This EO screams of McCarthyism. This administration needs some diversity training and will get due karma when elected out of office.
I want a federal government that isn't afraid to be sensitive. I want a federal government that uses it's power to protect all Americans, not
pander to a group of redneck snowflakes who get offended by the suggestion of equality among all "men".
Thank you,

10/30/2020 4:33 PM

Opposes EO 13950

None
I am outraged at the administration's suspension of diversity training. This is as un-American as anything this administration has done and it has
done far too much to undermine our democracy.
You should be ashamed of yourselves for not standing up to the cruelty and insanity of this administration.
For context, please see the Marticle in the link below.

28

10/30/2020 4:48 PM

Opposes EO 13950

None
Hello,

29

10/30/2020 4:50 PM

Opposes EO 13950

None

I am appalled by the notion that teaching diversity, challenging aspects of our history, racial (and gender) equality, and unconscious bias is unpatriotic. Is not the most patriotic act we can do to understand our history and to ensure that we better the lives of all our citizens? If it was truly
un-American to question and try to correct systems of oppression, would we not still be under British rule?
As a white, heterosexual, well educated male I cannot think of a better way to make our country great than to know its history and to strive for a
more fair and equitable society, a society in which there is currently great gender- and racial inequality.
Hello,
President Trump is a white supremacist bigot and a criminal. Lock him up.
Thank you,

30

10/30/2020 4:55 PM

Opposes EO 139.50

None
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From:

Sweeney, Megan P - OPA [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=A593A75CEFBB4DE5B883C3F1DF09E44C-SWEENEY, ME]
Sent:
11/3/2020 1:48:06 PM
To:
OScannlain, Kate S - SOL [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=fc246996e74e4c8d8c6e5c73700c3406-OScannlain,]; Bozzuto, Robert F - OPA
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=2c941a61afda41d6bc1f36cb41a185d6-Bozzuto, Ro]; Leen, Craig - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
Subject:
FLAGGING: FW: Bloomberg Law Inquiry
Attachments: diversity_ca_20201103_complaint (1).pdf

Hi all,
Lambda Legal sued us on the EO, and they're asking for comment et me
chain.

if I should add anybody to the

Thank you,
Megan
From: Smith, Paige <psmith@bloombergindustry.com>
Sent: Tuesday, November 3, 2020 1:36 PM
To: Nieves, Edwin - OPA 1
(b) 6
bOLgov>; Sweeney, Megan P - OPA <Sweeney.Megan.P@DOL.gov>
Subject: Bloomberg Law Inquiry
CAUTION - The sender of this message is external to the DOL network. Please use care when clicking on links and responding with
sensitive information. Send suspicious email to spaiT ≥?do
), .5icr,,,.

Good afternoon,
I'm reaching out about this lawsuit filed against the Trump administration and the DOL, claiming that Executive Order
13950 violates the U.S. Constitution.
https://www.lam€bdalegaLarg/sites/default/files/legal-does/downloads/diversity ca 20201103 complaintpdf
Do you folks have any comment on the lawsuit, or the allegations mentioned?
Thanks so much in advance.
a
d

e
d

e
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R
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e
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a
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e
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e
d

RRe a a a e
d

Paige Smith
Labor Reporter
Bloomberg Law
61
1
70,,

'(cell — ideal contact)

(b) 6 ;(office)

psmith@bloomberglaw.com
©PaigeSmithNews
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ANNE JOHNSON PALMER (SBN
302235)
Anne..JohnsonPalmer@ropesgray.com
ROPES & GRAY LLP
Three Embarcadero Center
San Francisco, CA 94111-4006
Telephone: (415) 315-6337
DOUGLAS HALLWARD-DRIEMEIER*
Douglas'.HallwardDriemeiergropesgray.corn
ROPES & GRAY LLP
2099 Pennsylvania Avenue, NW
Washington, DC 20006-6807
Telephone: (202) 508-4776
KIRSTEN MAYER*
Kirsten.Mayergropesgray.corn
ROPES & GRAY LLP
Prudential Tower
800 Boylston Street
Boston, MA 02199-3600
Telephone: (617) 951-7753

JENNIFER C. PIZER (SBN 152327)

jpLer@lambdalegal.org
LAMBDA LEGAL DEFENSE AND
EDUCATION FUND, INC.
4221 Wilshire Boulevard, Suite 280
Los Angeles, California 90010
Telephone: (213) 590-5903
CAMILLA B. TAYLOR*
ctaylorg,lambdalegal.org
SCOTT A. SCHOETTES*
sschoettes@.lambdalegal.org
LAMBDA LEGAL DEFENSE AND
EDUCATION FUND, INC.
65 E. Wacker Place, Suite 2000
Chicago, Illinois 60601
Telephone: (312) 663-4413
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
x
SANTA CRUZ LESBIAN AND GAY COMMUNITY :
Case No.
CENTER d/b/a THE DIVERSITY CENTER OF
SANTA CRUZ; LOS ANGELES LGBT CENTER;
AIDS FOUNDATION OF CHICAGO; B. BROWN
COMPLAINT
CONSULTING, LLC; BRADBURY-SULLIVAN
LGBT COMMUNITY CENTER; NO/AIDS TASK
Demand for Jury Trial
FORCE d/b/a CRESCENTCARE; SERVICES AND

17
18
19
20
21
22

ADVOCACY FOR GLBT ELDERS; DR. WARD
CARPENTER,

23
24
25
26

Plaintiffs,
v.
DONALD J. TRUMP, in his official capacity as
President of the United States; U.S. DEPARTMENT
OF LABOR; EUGENE SCALIA, in his official

:

27
28
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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1
2
3
4
5
6
7
8
9
10
11
12
13
14

capacity as Secretary of Labor; CRAIG E. LEEN, in
his official capacity as Director of the Office of
Federal Contract Compliance Programs; OFFICE OF
MANAGEMENT AND BUDGET; RUSSELL
VOUGHT, in his official capacity as Director of the
Office of Management and Budget; U.S.
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; ALEX M. AZAR II, in his official
capacity as Secretary of Health and Human Services;
U.S. DEPARTMENT OF JUSTICE; WILLIAM
PELHAM BARR, in his official capacity as United
States Attorney General; U.S. DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT;
BENJAMIN SOLOMON CARSON, SR., in his
official capacity as Secretary of Housing and Urban
Development; U.S. DEPARTMENT OF VETERANS :
AFFAIRS; ROBERT WILKIE, in his official capacity :
as Secretary of Veterans Affairs; NATIONAL
ENDOWMENT FOR THE HUMANITIES; JON
PARRISH PEEDE, in his official capacity as
Chairman of the National Endowment for the
Humanities; NATIONAL ENDOWMENT FOR THE :
ARTS; MARY ANNE CARTER, in her official
capacity as Chairman of the National Endowment for
the Arts,

15
16

Defendants.
X

17
18
19
20
21
22
23
24
25
26
27
28
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1

1. Plaintiffs are organizations and individuals who specialize in the delivery of high-quality

2

health care and other critical services to members of the lesbian, gay, bisexual, and transgender

3

("LGBT") community; support successful aging for LGBT people; and train law enforcement

4

and corrections officials and other government agencies on how to avoid inflicting

5
6

discrimination and harm within the juvenile and criminal justice systems. Plaintiffs bring this
suit for declaratory and injunctive relief with respect to Executive Order 13950, titled

7
Executive Order on Combating Race and Sex Stereotyping, as violating the First and Fifth
8
9
10

Amendments to the United States Constitution.
INTRODUCTION

11
12

2. Plaintiffs Los Angeles LGBT Center ("LA LGBT Center"), NO/AIDS Task Force d/b/a/

13

CrescentCare ("CrescentCare"), and Dr. Ward Carpenter are mission-driven health care

14

providers of last resort, serving disproportionately low-income LGBT patients who frequently

15

experience discrimination from other providers on the basis of race, sex, and LGBT status.

16
Plaintiff health care providers receive federal funding in the form of grants and/or contracts
17
18
19

and specialize in offering quality health care services free of discrimination, including to
patients with life-threatening conditions. These health care providers have worked throughout

20

the COVID-19 epidemic to protect and care for patients and the public health, and they

21

confront on a daily basis COVID-19's disproportionate impact on Black and Brown people,

22

who are more likely to get sick and more likely to die.

23

3. Plaintiffs AIDS Foundation of Chicago and CrescentCare provide HIV prevention and

24
treatment to clients living with HIV/AIDS or who are at risk of contracting HIV. These service
25
26
27

providers, who receive federal grants, are dedicated to ending the HIV epidemic. They confront
and combat HIV-related health disparities among gay and bisexual men, transgender women,

28
1
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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1
2

cisgender women, Black people, Latinx people, and, in particular, people residing at the
intersections of these identities.

3

4. Plaintiffs LA LGBT Center, Santa Cruz Lesbian And Gay Community Center d/b/a The

4

Diversity Center of Santa Cruz ("The Diversity Center"), and Bradbury-Sullivan LGBT

5
6

Community Center ("Bradbury-Sullivan Center") provide critical services to members of the
LGBT community, including support for transgender and young people at high risk of

7
homelessness and suicide, and provide trainings to agencies in order to address systemic
8
9

barriers and bias in health care, education, and housing, among other contexts, based on race,

10

sex, and LGBT status. These Plaintiffs receive federal funding in the foul' of contracts,

11

subcontracts, grants, and/or sub-grants, including pass-through federal funding from state or

12

local governments.

13

5. Plaintiff Services and Advocacy for GLBT Elders ("SAGE") advocates for and provides

14
critical services to vulnerable LGBT seniors who face particular challenges as a result of
15
16
17

current discrimination, as well as a lifetime of accumulated stigmas, systemic discrimination,
and social isolation. The COVID-19 epidemic has not only posed particular threats to the health

18

and lives of seniors, but has heightened the social isolation of LGBT seniors in particular.

19

Plaintiff SAGE receives federal grants.

20
21

6. Plaintiff B. Brown Consulting, LLC ("Brown Consulting") confronts and combats a different
kind of epidemic—the epidemic of violence perpetrated upon Black and Brown people in this

22
country by members of law enforcement and the victimization of LGBT, intersex, and gender
23
24

nonconforming youth and adults in correctional facilities. Ms. Brown trains state and local

25

corrections officers, law enforcement, and government agencies about best practices and how

26

to prevent exacerbating disparities based on race, sex, and LGBT status within the juvenile and

27

criminal justice systems. She also is a federal contractor.

28
2
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1

7. The work that all Plaintiffs do saves lives. To continue to do that life-saving work, and do it

2

effectively, they must continue to provide trainings

3

other entities that receive federal funds. Plaintiffs' trainings provide information that staff

4

members and officials need in order to prevent and address discrimination against the

5
6

of their own staff, and/or the staff of

populations they serve, including information about how systemic racism and implicit bias
contribute to health disparities, mortality, and disproportionate criminalization. To combat

7
these harms, Plaintiffs train their staff to recognize the many forms of systemic discrimination
8
9

that the people they serve face through an intersectional lens as part of a data-driven approach

10

to building trust among patients of color. These trainings are essential for Plaintiffs to be able

11

to serve these communities effectively for public health purposes, including particularly during

12

epidemics.

13

8. However, for reasons of ideology and partisan advantage, President Donald J. Trump and

14
others in his Administration have labeled trainings and grant-funded work that incorporate
15
16
17

such concepts "offensive" and "un-American" for calling attention to the lamentable extent to
which the Nation still fails to live up to its ideals. The President has declared by fiat that that

18

the country is not racist or sexist, and has sought to silence speech calling out these failings.

19

Through Executive Order 13950 (the "Executive Order"), the President purports to outlaw any

20

training, whether of federal employees, or by or for government contractors or grant recipients,

21

that uses a list of "divisive concepts" with which the President disagrees. Seeking to leverage

22
the federal government's vast reach throughout the economy to control private thought and
23
24

speech, the President has instructed federal agencies to condition federal contracts and grants

25

including those completely unrelated to the trainings at issue—on parties' commitment to

26

silence themselves regarding these concepts.

27
28
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1

9. The First Amendment to the United States Constitution provides the most fundamental

2

guarantees to a free society, including that the government "shall make no law . . . abridging

3

the freedom of speech." This right of free expression lies at the core of our National

4

experiment—the ability to speak freely without fear of being silenced by our government,

5
6

including to criticize the government itself. Throughout our history, this freedom of expression
has ensured the ability of critics of the status quo to call out where the country has failed to

7
live up to its professed values. Such speech inevitably makes those in power uncomfortable,
8
9

but the First Amendment protects the right to speak it nonetheless. By attempting to silence

10

such criticism, characterizing it as "un-American," Executive Order 13950 violates the most

11

fundamental safeguards of the Constitution. Plaintiffs refuse to be silenced, however. They ask

12

this Court to declare Executive Order 13950 unconstitutional and to enjoin its implementation.

13

10. Notably, the rights and privileges enshrined in the Constitution, including the First and Fifth

14
Amendments, were not initially afforded to all, but were instead reserved for a select class of
15
16
17

White men. That original Constitution endorsed the enslavement of Black Americans, and
women were excluded from most rights of citizenship. Nevertheless, the First Amendment

18

ensured that these racist and sexist features of our polity could be challenged and changed.

19

Over the course of generations, the scope of who is afforded certain core Constitutional rights

20

has expanded to include women, racial and ethnic minorities

21

including indigenous peoples

and the descendants of enslaved Africans—and, finally, over the last decade, Americans of

22
differing sexual orientations and gender identities.
23
24

11. The path of progress has involved critical reflection and reconsideration of prevailing

25

understandings of race, gender, and sexual orientation. Though often contentious, our society

26

has engaged in the challenging process of naming and grappling with the harsh realities faced

27

by members of marginalized communities, people striving to make their voices heard. This is

28
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1

equally true of the Civil Rights, Women's Rights, and LGBT Rights Movements of the last

2

century. Each has had to overcome forms of intimidation and social coercion trying to silence

3

their criticism. During the height of the HIV/AIDS epidemic in the late 1980s and early 1990s,

4

protesters took to the streets, explicitly declaring that "SILENCE=DEATH," urging those in

5
6

power to acknowledge and address the disease disproportionately plaguing the LGBT
community. And in turn, through each of these movements, interpretation of the Constitution

7
has evolved to accept the very personhood of those it previously did not protect.
8
9

12. But this process is not, and may never be, complete. Plaintiffs work every day to combat the

10

systemic barriers to equality that continue to exist in health care, education, housing, social

11

services, and the juvenile and criminal justice systems. To do this, they deploy a variety of

12

training tools

13

including the discussion of historic and current systemic racism, sexism, anti-

LGBT bias, implicit bias, intersectionality, and cultural humility. These tools are grounded in

14
fact, widely accepted, tested, and embraced in the fields of public health and criminal justice
15
16
17

as effective in overcoming these systemic barriers. The President wants to suppress this speech,
no matter how effective it is, or how crucial it is to protecting vulnerable people from harm,

18

because acknowledging these systemic barriers that threaten the lives of some people can make

19

others uncomfortable.

20
21

13. The Executive Order plainly discriminates against speech on the basis of the content and
viewpoint expressed by Plaintiffs, and constitutes a clear violation of the First Amendment.

22
Our government may not suppress expression merely because public officials oppose the
23
24

speaker's view. As a result of this unconstitutional action by the President and those

25

implementing his directive, organizations and individuals that rely on federal funding to

26

provide important social services to marginalized communities are forced to choose between

27

funding that is critical to their clients, and the trainings that are necessary to enable Plaintiffs

28
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1

to serve those clients effectively. And Plaintiffs that provide such trainings to third parties face

2

the loss of their clientele, who otherwise risk their government funding. The Executive Order

3

has thus had an immediate chilling effect on speech simply because the government disfavors

4

the speakers' viewpoint regarding issues of race, gender, and sexuality that are at the center of

5
6

our public discourse and of these organizations' work.
14. This is a quintessential instance of the government impermissibly burdening speech because it

7
disapproves of the ideas expressed. Through the Executive Order, Defendants compel
8
9

Plaintiffs to silence themselves, eliminating entirely from their advocacy and trainings any

10

statements that might, in the Defendants' subjective judgment, implicate the Executive Order.

11

15. And as was the case in the AIDS epidemic, this silence will equal death. Plaintiffs provide vital

12

health care and social services that benefit minority, marginalized, and intersectional

13

communities, such as Black transgender women, who face stunning health disparities with

14
respect to HIV/AIDS, or gender nonconforming girls of color in the criminal justice system.
15
16
17

This work can succeed only when those providing these services are taught how racism and
bias affect the communities they serve; the way those communities historically have been

18

treated by medical researchers, health care providers, or law enforcement; and how all of this

19

can affect interactions between members of these communities and those who claim to be

20

helping them. Moreover, the constituencies that Plaintiffs and their clients serve are among

21

those who have been, and will continue to be, most affected by the COVID-19 pandemic, and

22
often the most isolated from life-saving health care and social services. Without Plaintiffs'
23
24

intentional and explicit efforts to combat systemic racism, sexism, and anti-LGBT bias during

25

the pandemic, more people will fall out of care, become homeless, fail to get tested, decline to

26

take a vaccine when one becomes available, sicken, and even die.

27
28
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1

16. The Executive Order will suppress an especially broad swath of protected speech precisely

2

because it is so vaguely worded. The government's inartfully drafted Executive Order creates

3

a regime in which the line between allowable and prohibited speech is so murky, enforcement

4

poses a danger of arbitrary and discriminatory application, a danger that has already become

5
6

real for Plaintiffs.
17. Plaintiffs ask the Court to uphold the constitutional right of marginalized communities, and of

7
the organizations and individuals who work diligently to support them, to name the ways in
8
which those communities are marginalized. The Court should issue a judgment declaring

9

Executive Order 13950 unconstitutional and enjoin its implementation.

10
11

PARTIES

12
13

A.

Plaintiffs

14
15

18. Plaintiff AIDS Foundation of Chicago ("AFC") is a not-for-profit 501(c)(3) organization

16

based in Chicago, Illinois that mobilizes communities to create equity and justice for people

17

living with and vulnerable to the human immunodeficiency virus ("HIV") or chronic

18

conditions.

19
20

19. Plaintiff Brown Consulting is a Bloomfield Hills, Michigan-based company launched by its
sole proprietor

a former public defender and LGBT advocate

Bernadette Brown, in 2018.

21
Brown Consulting works with state and local government agencies, organizations, and
22
23

institutions, such as juvenile justice and correctional facilities, and nonprofits in the juvenile

24

and criminal justice arenas to enhance their understanding of social inequities that can lead to

25

a person's involvement in the juvenile or criminal justice system, and to prevent and remedy

26

these inequities.

27
28
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20. Plaintiff Bradbury-Sullivan Center is a 501(c)(3) nonprofit organization based in Allentown,

2

Pennsylvania that was founded in 2014. It is dedicated to securing the health and well-being

3

of LGBT people of the Greater Lehigh Valley. Bradbury-Sullivan Center's programs and

4

services for the LGBT community include arts and culture, health promotion, youth programs,

5
6

pride programs, and critical supportive services, in addition to a Training Institute.
21. Plaintiff CrescentCare is a nonprofit 501(c)(3) organization located in New Orleans,

7
Louisiana that provides health care, social services, housing, and legal services. It was founded
8
9

in 1983 and became a Federally Qualified Health Center ("FQHC") in 2013. CrescentCare's

10

mission is to offer comprehensive health and wellness services to the community, to advocate

11

empowerment, to safeguard the rights and dignity of individuals, and to provide for an

12

enlightened public.

13

22. Plaintiff SAGE is a New York-based 501(c)(3) non-profit organization that was founded in

14
1978. Through its senior centers and affiliated chapters, SAGE provides programming for and
15
16
17

services to LGBT older adults in New York City and across the country. SAGE is also a leader
in advocacy for LGBT elders at the national, state, and local levels, educating policymakers

18

on LGBT and HIV aging issues and leading coalitions to ensure participation of diverse elders

19

in policy conversations.

20
21

23. Plaintiff The Diversity Center is a 501(c)(3) non-profit organization located in Santa Cruz,
California and serves the lesbian, gay, bisexual, transgender, queer, and questioning

22
("LGBTQ+") community of Santa Cruz County. It was founded in 1989. The Diversity Center
23
24

is the chief agency in the county promoting social justice, enhancing the health and well-being,

25

and building a sense of community for LGBTQ+ people. While its services are directed at

26

Santa Cruz County residents, people from all over Northern California benefit from its services

27
28
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and attend its events. Staff members work with nearly 250 volunteers to produce community

1

programs and events.

2
3

24. Plaintiff LA LGBT Center is a not-for-profit 501(c)(3) organization based in Los Angeles,

4

California that was founded in 1969. Its mission is to build a world in which LGBT people

5

thrive as healthy, equal, and complete members of society. LA LGBT Center offers programs,

6

services, and advocacy spanning four broad categories: health, social services and housing,

7
culture and education, and leadership and advocacy.
8
9

25. Plaintiff Dr. Ward Carpenter is a nationally recognized expert in the field of transgender

10

medicine and the Co-Director of Health Services at LA LGBT Center. In his role as Co-

11

Director of Health Services, Dr. Carpenter oversees the health care of over 32,000 current

12

patients who come to LA LGBT Center, and he personally treats 200 patients. All of Dr.

13

Carpenter's patients identify as LGBT, and approximately 30% of them are people living with

14
HIV.
15
16

B.

Defendants

17
18
19
20
21
22
23

26. Defendant Donald J. Trump ("President Trump") is the President of the United States. He is
sued in his official capacity. In that capacity, he issued the Executive Order challenged in this
suit.
27. Defendant U.S. Department of Labor ("DOL") is directed in the Executive Order to, in
various ways, effect its implementation, which DOL has proceeded to do.
28. Defendant Eugene Scalia ("Secretary Scalia") is the United States Secretary of Labor. He is

24
sued in his official capacity. In the Executive Order, the Secretary and the Department of Labor
25
26
27

are directed, in various ways, to implement the Executive Order, which Secretary Scalia has
proceeded to do.

28
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1

29. Defendant Craig E. Leen ("Director Leen") is the Director of the Office of Federal Contract

2

Compliance Programs ("OFCCP"), within the Department of Labor. He is sued in his official

3

capacity. In the Executive Order, the Director and OFCCP are directed, in various ways, to

4

implement the Executive Order, which Director Leen has proceeded to do.

5
6

30. Defendant Office of Management and Budget ("OMB") is directed in the Executive Order
to, in various ways, effect its implementation, which OMB has proceeded to do.

7
31. Defendant Russell Vought ("Director Vought") is the Director of the Office of Management
8
9

and Budget. He is sued in his official capacity. In the Executive Order, the Director and the

10

Office of Management and Budget are directed, in various ways, to implement the Executive

11

Order, which Director Vought has proceeded to do.

12
13

32. Defendant U.S. Department of Health and Human Services ("HHS"), upon information and
belief, administers federal funds provided directly or indirectly to at least one of the Plaintiffs

14
through contracts and/or grants.
15
16
17

33. Defendant Alex M. Azar II ("Secretary Azar") is the United States Secretary of Health and
Human Services. He is sued in his official capacity. Upon information and belief, Secretary

18

Azar and the Department of Health and Human Services administer federal funds provided

19

directly or indirectly to at least one of the Plaintiffs through contracts and/or grants.

20
21

34. Defendant U.S. Department of Justice ("DOJ"), upon information and belief, administers
federal funds provided directly or indirectly to at least one of the Plaintiffs through contracts

22
and/or grants.
23
24

35 Defendant William Pelham Barr ("Attorney General Barr") is the United States Attorney

25

General. He is sued in his official capacity. Upon information and belief, Attorney General

26

Barr and the Department of Justice administer federal funds provided directly or indirectly to

27

at least one of the Plaintiffs through contracts and/or grants.

28
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1

36. Defendant U.S. Department of Housing and Urban Development ("HUD"), upon

2

information and belief, administers federal funds provided directly or indirectly to at least one

3

of the Plaintiffs through contracts and/or grants.

4
5
6

37. Defendant Benjamin Solomon Carson, Sr. ("Secretary Carson") is the United States
Secretary of Housing and Urban Development. He is sued in his official capacity. Upon
information and belief, Secretary Carson and the Department of Housing and Urban

7
Development administer federal funds provided directly or indirectly to at least one of the
8
9

Plaintiffs through contracts and/or grants.

10

38. Defendant U.S. Department of Veterans Affairs ("VA"), upon information and belief,

11

administers federal funds provided directly or indirectly to at least one of the Plaintiffs through

12

contracts and/or grants.

13

39. Defendant Robert Wilkie ("Secretary Wilkie") is the United States Secretary of U.S.

14
Department of Veterans Affairs. He is sued in his official capacity. Upon information and
15
16
17

belief, Secretary Wilkie and the Department of Veterans Affairs administer federal funds
provided directly or indirectly to at least one of the Plaintiffs through contracts and/or grants.

18

40. Defendant National Endowment for the Humanities, upon information and belief,

19

administers federal funds provided directly or indirectly to at least one of the Plaintiffs through

20

contracts and/or grants.

21

41. Defendant Jon Parrish Peede ("Chairman Peede") is the Chairman of the National

22
Endowment for the Humanities. He is sued in his official capacity. Upon information and
23
24

belief, Chairman Peede and the National Endowment for the Humanities administer federal

25

funds provided directly or indirectly to at least one of the Plaintiffs through contracts and/or

26

grants.

27
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1

42. Defendant National Endowment for the Arts, upon information and belief, administers

2

federal funds provided directly or indirectly to at least one of the Plaintiffs through contracts

3

and/or grants.

4
5
6

43. Defendant Mary Anne Carter ("Chairman Carter") is the Chairwoman of the National
Endowment for the Arts. She is sued in her official capacity. Upon information and belief,
Chairman Carter and the National Endowment for the Arts administer federal funds provided

7
directly or indirectly to at least one of the Plaintiffs through contracts and/or grants.
8
JURISDICTION & VENUE

9
10
11

44. Subject matter jurisdiction exists under 28 U.S.C. § 1331 because this action arises under the
United States Constitution.

12

45. This Court has the authority to enter a declaratory judgment and to provide preliminary and

13

permanent injunctive relief pursuant to Rules 57 and 65 of the Federal Rules of Civil Procedure

14

and 28 U.S.C. §§ 2201 and 2202.

15
46. Venue is proper in the Northern District of California under 28 U.S.C. § 1391(b) and (e)(1)
16
17
18
19

because at least one Plaintiff resides in this district and each defendant is an agency of the
United States or an officer of the United States sued in his or her official capacity.
FACTS COMMON TO ALL COUNTS

20

A. Acknowledging and Addressing Systemic Racism, Sexism, and anti-LGBT Bias is

21

Vital to Plaintiffs' Provision of Health Care and Social Services, and Training of

22

Third Parties' Employees.

23
47. All Plaintiff health care providers, HIV/AIDS service organizations, SAGE, and LGBT
24
25

Centers must explicitly acknowledge and address systemic racism, sexism, and structural anti-

26

LGBT discrimination in health care and elder care as part of their missions and in their work.

27

People of color, women, and LGBT people face significant health disparities and barriers to

28
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1

accessing care, including widespread discrimination, particularly those people who have more

2

than one marginalized identity. These plaintiffs work explicitly to identify and address

3

inequities in access to health care and elder care, and related health disparities based on race,

4

sex, and LGBT status.

5
6

48. Plaintiff health care providers, HIV/AIDS service organizations, and LGBT Centers must
explicitly acknowledge and confront the role of "implicit bias" among health care workers as

7
a contributor to these health disparities and inequities. SAGE must do the same with respect to
8
9

the role of implicit bias among staff caring for seniors. Implicit or unconscious biases are

10

embedded stereotypes about groups of people that are automatic, unintentional, deeply

11

engrained, universal, and able to influence behavior. Implicit biases develop early in life from

12

repeated reinforcement of social stereotypes. Such biases can influence peoples' judgment and

13

cause them to behave in biased ways even when they are not intentionally acting based on

14
prejudice. More than thirty years of research has shown that people hold implicit biases even
15
16
17

in the absence of heartfelt bigotry. Indeed, operating outside of a person's conscious
awareness, implicit biases are pervasive, and can challenge even the most well-intentioned

18

individuals, resulting in actions and outcomes that do not necessarily align with explicit

19

intentions.

20
21

49. Implicit bias among health care workers shapes their behavior and produces differences in
diagnosis, treatment, and health outcomes along the lines of race, sex, and LGBT status. Many

22
health disparities are inexplicable for any reason other than implicit bias on the part of health
23
24
25

care providers.
50. When patients experience discrimination in medical settings—whether intentional or as a result

26

of implicit bias

medical mistrust between a patient and care provider increases, and patients

27

stop or delay seeking care. As a result, patients' conditions remain untreated for a longer period

28
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1

of time, if they ever get treatment, causing more acute health conditions and disease processes,

2

and increasing the eventual cost of their care. Some conditions can become incurable simply

3

because of a delay in treatment.

4
5
6

51. To overcome medical mistrust, health care providers must acknowledge it exists. Black
patients are acutely aware of past maltreatment of people of color in medical research and by
medical institutions. Such maltreatment includes not only unethical experimentation and

7
abuse, of which the infamous Tuskegee syphilis study is but one example, but continuing
8
9

inequities, such as the underrepresentation of women and people of color in federally funded

10

medical research. To overcome medical mistrust, providers must acknowledge and address

11

patients' fears resulting from historical and continuing structural racism in medicine.

12
13

52. Discrimination and resulting medical mistrust not only harm patients, but harm the public
health as well. Bias in medical settings during an epidemic of an infectious disease, such as,

14
HIV/AIDS or COVID-19, places the entire population at greater risk for increased disease
15
16
17

because people who are disproportionately at risk for infection are less likely to seek or have
access to testing, less likely to seek or have access to treatment, and less likely to provide

18

information to contact tracers. Plaintiff health care providers, HIV/AIDS service organizations,

19

and LGBT Centers train their own staff to identify and combat implicit bias, and train others

20

to do so as well, both to ensure better access to quality health care absent discrimination on the

21

basis of race, sex, and LGBT status, and to protect the public health. These Plaintiffs wish to

22
continue doing so.
23
24

53. Plaintiff SAGE performs internal staff trainings and external staff trainings at facilities caring

25

for seniors to address and combat implicit bias in order to ensure that all LGBT older people

26

are treated equitably and with respect, and are provided the resources they need to thrive.

27

Discrimination based on race, sex, or LGBT status

whether intentional or as a result of

28
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1

implicit bias—can be particularly damaging to elderly people who may not enjoy the same

2

freedom as others to change their surroundings. Additionally, LGBT seniors often are less

3

willing to disclose their sexual orientations or gender identities to care providers than are

4

younger members of the LGBT community, and can face challenges in verbalizing who their

5
6

loved ones are. Maintaining contact with loved ones can be essential to a senior's physical and
mental wellness, especially because loved ones may hold key information about the senior's

7
health history. Given limitations on visitors during the COVID-19 epidemic in many facilities
8
9

caring for seniors, identifying loved ones accurately has become even more important. Plaintiff

10

SAGE must perform trainings concerning implicit bias so that staff caring for seniors have the

11

tools they need to ensure the best possible care for marginalized older people.

12
13

54. In addition to addressing implicit bias, Plaintiff health care providers, HIV/AIDS service
organizations, and LGBT Centers also must continue to acknowledge and address explicitly in

14
their mission-driven work and in internal and external trainings the role of other forms of
15
16
17

systemic racism, sexism, anti-LGBT bias, and the socioeconomic issues associated with
poverty in patient health. Systemic racism, sexism, and anti-LGBT bias can limit access to

18

health care, housing, HIV prevention education, and testing for HIV and COVID-19. For

19

example, the broader economic and social disadvantages experienced by Black people are

20

integrally linked with the disproportionate impact of HIV in Black communities. Communities

21

of color also have suffered disproportionately during the COVID-19 crisis with respect to both

22
morbidity and mortality in large part because of social inequities created by systemic racism.
23
24

Directly and indirectly, systemic racism, sexism, and anti-LGBT bias increase the risk of

25

infection and affect the health outcomes of marginalized populations, with a particular impact

26

on Black and transgender people. Identifying disparities and acknowledging their underlying

27
28
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1
2

causes are essential to informing testing and prevention efforts, and to improving patient and
community health outcomes.

3

55. Plaintiff SAGE also provides internal staff trainings and external staff trainings at facilities

4

caring for seniors about systemic racism, sexism, anti-LGBT bias, and the socioeconomic

5
6

issues associated with poverty. An intersectional approach to understanding the identities of
LGBT seniors is critical to ensuring that aging service providers recognize seniors' distinct

7
experiences with stress, health, and identity connected to their sexual orientation, race or
8
9

ethnicity, and sex that cannot be fully captured by considering each of these aspects of their

10

identities separately. LGBT seniors are significantly more likely to rely on aging services and

11

facilities because they are twice as likely to be single and live alone, and four times less likely

12

to have children. They may be estranged from their families of origin as a result of systemic

13

anti-LGBT bias, and face particular challenges navigating governmental assistance and

14
medical programs, including barriers relating to race, sex, and LGBT status. LGBT older adults
15
16
17

have faced lifetimes of systemic discrimination on account of their sex, sexual orientation, and
transgender status, and this discrimination is compounded by systemic racism. The impact of

18

exposure to both interpersonal and structural discrimination creates health disparities and

19

increases distrust of service providers. Fear of discrimination on the bases of sex, LGBT status,

20

and race at the hands of health care and aging service providers and facilities prevents LGBT

21

seniors from seeking the care and services they truly need. The trainings SAGE provides are

22
designed to overcome that fear, in addition to directly addressing the implicit bias providers
23
24

may have against LGBT people, and particularly LGBT people of color, that affects both the

25

quality and appropriateness of their care. All Plaintiffs wish to continue to provide trainings

26

that discuss systemic racism, sexism, and anti-LGBT bias in order to effectuate their missions.

27
28
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1

56. Brown Consulting's trainings provide content about the role of implicit bias in contributing to

2

disparities based on race, sex, and LGBT status in the juvenile and criminal justice systems.

3

Black people in this country face disproportionately high rates of discrimination, violence, and

4

arrests by law enforcement, biased decision-making by prosecutors and courts, elevated rates

5
6

of incarceration (both pre- and post-adjudication and sentencing), harsher juvenile dispositions
and adult sentences, and increased probation and other forms of surveillance relative to their

7
White peers. Disparities in our nation's juvenile justice system are particularly glaring. While
8
9

only 14% of children under 18 in the United States are Black, 42% of boys and 35% of girls

10

in juvenile facilities are Black. ' LGBT and gender non-conforming youth in the juvenile

11

justice system also face inequitable treatment and harm at higher rates than their non-LGBT

12

and gender conforming peers. Black gender non-conforming girls face particular inequities.

13

Brown Consulting's trainings are essential to addressing the epidemic of violence against

14
Black people by members of law enforcement and in correctional facilities.
15
16
17

57. The Executive Order prohibits federal contractors, subcontractors, or grant recipients from
providing trainings or performing grants using scientific and medical-based info 'nation

18

regarding systemic race or sex disparities in the provision of medical treatment, including in

19

relation to the COVID-19 pandemic. This amounts to the active suppression of scientific

20

information that the administration finds inconvenient. The Executive Order prohibits

21

"inculcating" views and bans training about systemic racism, sexism, and anti-LGBT bias,

22
including that, especially in the context of racist and sexist social structures, individuals' race
23
24
25

or sex causes an unconscious bias regarding themselves and others along lines of race, sex, and
sexual orientation. However, these restrictions not only run afoul of First Amendment

26
27
28

'Wendy Sawyer, Youth Confinement: The Whole Pie 2019,
https://www.prisonpolicy.org/reports/youth2019.html.

PRISON POLICY (Dec. 19, 2019),

17
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1
2

protections, but they ignore verifiable and truthful information, and therefore restrict highly
protected professional speech.

3

58. The Executive Order's restriction on key concepts would prevent health care workers from

4

discussing the historical backdrop that informs science today because this could be regarded

5
6

by agencies as training that teaches that "the United States is fundamentally racist or sexist."
Executive Order, Sec. 2(a)(2).

7
59. The Executive Order impermissibly limits the use of medical- and science-based research on
8
9

racial health disparities by broadly prohibiting trainings that teach key concepts regarding

10

systemic racism, despite a clear need for service providers to understand the racial health

11

disparities that contribute to inequalities in the provision of health services.

12

B. The Trump Administration Publicly Attacked and then Prohibited Disfavored

13

Speech.

14
i.

Office of Management and Budget Issues Memorandum Declaring Critical

15
16
17

Race Theory and Related Trainings to Be "Divisive, Anti-American
Propaganda" that Must Ge Suppressed.

18

60. On September 4, 2020, Russell Vought, Director of the OMB, located within the Executive

19

Office of the President, issued M-20-34, a Memorandum for the Heads of Executive

20

Departments and Agencies on Training in the Federal Government. Off. of Mgmt. & Budget,

21

Exec. Off. of the President, Memorandum for the Heads of Executive Departments and

22
Agencies No. M-20-34, Training in the Federal Government (Sept. 4, 2020).
23
24

61. The September 4, 2020 Memorandum describes the use of millions in taxpayer dollars by

25

Executive Branch agencies to fund training regarding systemic racism and sexism that some

26

government workers purportedly find uncomfortable, and that the Memorandum characterizes

27

as "divisive, anti-American propaganda." Id.

28
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1

62. The September 4, 2020 Memorandum directs agencies to "identify any contracts or spending

2

related to training on `critical race theory,' white privilege,' or any other training that teaches

3

or suggests either (1) that the United States is an inherently racist or evil country or (2) that

4

any race or ethnicity is inherently racist or evil." Id.

5
6

63. In doing so, the September 4, 2020 Memorandum conflates critical race theory and implicit
bias training with specific concepts

such as that the country is inherently racist or evil

that

7
are not actually features of critical race theory or such trainings.
8
9
10

ii.

Office of Management and Budget Director Vought and President Trump
Announce Federal Anti-Critical Race Theory Efforts Through Social Media.

11

64. On September 4, 2020, Director Vought announced on Twitter that "[t]he days of taxpayer-

12

funded indoctrination trainings that sow division and racism are over. Under the direction of

13

[President Trump], we are directing agencies to halt critical race theory trainings

14
immediately." 2
15
16
17

65. On September 5, 2020, in response to a Breitbart News article stating "[c]ritical race theory is
the leftist, racist doctrine that forms the intellectual underpinnings of Black Lives Matter,

18

Antifa, and other radical organizations currently engaged in unrest on America's streets,"3

19

President Trump announced on Twitter "[t]his [critical race theory] is a sickness that cannot

20

be allowed to continue. Please report any sightings so we can quickly extinguish!"4

21

66. On September 22, 2020, President Trump announced on Twitter "A few weeks ago, I

22
BANNED efforts to indoctrinate government employees with divisive and harmful sex and
23
24

race-based ideologies. Today I've expanded that ban to people and companies that do business

25
26
27
28

2 Russell Vought (@RussVought45), TWITTER (Sept. 4, 2020, 7:57 PM),
https://twitter.com/RussVought45/status/1302033078 848753665.
Allurn Bokhari, Party's Over: Trump Orders Purge 'Critical Race Theory' From Federal Agencies, BREITBART
(Sept. 4, 2020), https://www.breitbart.comitech/2020/09/04/partys-over-trump-orders-purge-of-critical-race-theoryfrom-federal-agencies/.
4 Id.
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1

with our Country, the United States Military, Government Contractors, and Grantees.

2

Americans should be taught to take PRIDE in our Great Country, and if you don't, there's

3

nothing in it for you!"5

4
5
6

iii.

President Trump Issues Sweeping Executive Order to Defund Activities, and
Penalize Entities, that Utilize "Divisive Concepts."

67. On September 22, 2020, President Trump issued Executive Order 13950 on Combating Race

7
and Sex Stereotyping. Executive Order 13950, 85 FR 60683 (Sept. 22, 2020).
8
9

68. The Executive Order states as its purpose to establish a United States policy "not to promote

10

race or sex stereotyping or scapegoating" in the federal workforce, Uniformed Services, or

11

federal grants. It also prohibits federal contractors from "inculcat[ing] such views" in their own

12

employees. Executive Order, Sec. 4(a)(1).

13

69. In effect, the Executive Order seeks to use the government's massive presence in all aspects of

14
the United States economy, including especially the health care sector, to censor speech about
15
16
17

systemic racism, implicit bias, critical race theory, intersectionality, cultural humility, and
other contemporary concepts regarding the realities of race and gender in the United States.

18

The Executive Order seeks to silence this speech because it is critical of the government (past

19

and present) and the administration finds its message inconvenient to the President's own

20

preferred message.

21

70. Section 2(a) of the Executive Order defines "divisive concepts" as

22
23
24
25
26
27
28

concepts that (1) one race or sex is inherently superior to another race or sex; (2)
the United States is fundamentally racist or sexist; (3) an individual, by virtue of
his or her race or sex, is inherently racist, sexist, or oppressive, whether consciously
or unconsciously; (4) an individual should be discriminated against or receive
adverse treatment solely or partly because of his or her race or sex; (5) members of
one race or sex cannot and should not attempt to treat others without respect to race
or sex; (6) an individual's moral character is necessarily determined by his or her
'Donald J. Trump (@realDonaldTrump), TWITTER (Sept. 22, 2020, 6:53 PM),
https://twitter.com/realDonaldTrump/status/1308539921829781504.
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2
3
4
5
6

race or sex; (7) an individual, by virtue of his or her race or sex, bears responsibility
for actions committed in the past by other members of the same race or sex; (8) any
individual should feel discomfort, guilt, anguish, or any other form of psychological
distress on account of his or her race or sex; or (9) meritocracy or traits such as a
hard work ethic are racist or sexist, or were created by a particular race to oppress
another race. The term "divisive concepts" also includes any other form of race or
sex stereotyping or any other form of race or sex scapegoating.
71. Section 2(b) of the Executive Order defines "race or sex stereotyping" as "ascribing character
traits, values, moral and ethical codes, privileges, status, or beliefs to a race or sex, or to an

7
individual because of his or her race or sex."
8
9
10
11
12
13

72. Section 2(c) of the Executive Order defines "race or sex scapegoating" as
[A]ssigning fault, blame, or bias to a race or sex, or to members of a race or sex
because of their race or sex. It similarly encompasses any claim that, consciously
or unconsciously, and by virtue of his or her race or sex, members of any race are
inherently racist or are inherently inclined to oppress others, or that members of a
sex are inherently sexist or inclined to oppress others.
73. Section 4(a) of the Executive Order outlines a number of strict requirements for government

14
contractors. It requires contracting agencies to include restrictive provisions in their contracts,
15
16
17
18

including that "[t]he contractor shall not use any workplace training that inculcates in its
employees any form of race or sex stereotyping or any form of race or sex scapegoating" and
referencing the "divisive concepts" outlined in Section 2(a).

19

74. Section 4(b) of the Executive Order establishes a public reporting mechanism, mandating

20

OFCCP to establish a hotline and investigate complaints received regarding activities that

21

violate the Executive Order.

22
75. Section 4(c) of the Executive Order mandates the Director of OFCCP to publish in the Federal
23
24

Register a request for information for federal contractors, federal subcontractors, and

25

employees of Federal contractors and subcontractors regarding the training, workshops, or

26

similar programming provided to employees.

27
28
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1

76. The Executive Order establishes penalties for federal contractors' noncompliance with the

2

Order under Section 4(a)(3). Such penalties include cancellation, termination, or suspension of

3

contracts in whole or in part. This Section also provides that "the contractor may be declared

4

ineligible for further Government contracts in accordance with procedures authorized in

5
6

Executive Order 11246."
77. Section 5 of the Executive Order directs federal agencies to review their respective grant

7
programs and submit a report identifying programs for which the agency may, as a condition
8
9

of receiving such a grant, require the recipient to certify that it will not use federal funds to

10

promote the concepts that run afoul of the Executive Order. Federal agencies are required to

11

submit a list of all grant programs so identified within 60 days of the Executive Order.

12
13

78. Section 8 of the Executive Order states that "[t]he Attorney General should continue to assess
the extent to which workplace training that teaches the divisive concepts set forth in section

14
2(a) of this order may contribute to a hostile work environment and give rise to potential
15
16
17

liability under Title VII."
iv.

President Trump Attacks Critical Race Theory During Presidential Debate.

18

79. During the September 30, 2020, Presidential debate, the moderator questioned President

19

Trump about the motives of the Executive Order. In response to why he directed federal

20

agencies to "end racial sensitivity training," President Trump stated

21
22
23
24
25

I ended it because it's racist . . . we were paying people hundreds of thousands of
dollars to teach very bad ideas and frankly, very sick ideas. And really, they were
teaching people to hate our country and I'm not going to do that. I'm not going to
allow that to happen. We have to go back to the core values of this country. They
were teaching people that our country is a horrible place. It's a racist place. And
they were teaching people to hate our country. And I'm not going to allow that to
happen.6

26
27
28

6 PBS NewsHour, The first 2020 presidential debate, YoUTUBE (Sept. 29, 2020),
https://www.youtube.com/watch?v=w3KxBME7DpM.(emphasis added).
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1

v.

Office of Management and Budget Issues Memorandum Further Attacking

2

Critical Race Theory and Related Trainings, and Implementing Executive

3

Order 13950.

4
5
6

80. On September 28, 2020, Director Vought issued M-20-37, which states that the "divisive
trainings" first identified in the September 4, 2020 Memorandum "sow[] division among the
workforce by attempting to prescribe and impose upon employees a conformity of belief in

7
ideologies that label entire groups of Americans as inherently racist or evil (e.g., critical race
8
9

theory)." Off. of Mgmt. & Budget, Exec. Off. of the President, OMB M-20-37 (Sept. 28, 2020).

10

81. In furtherance of the Executive Order and the September 4, 2020, Memorandum, the

11

September 28, 2020 Memorandum requires federal agencies to take action: they must

12

"[i]dentify all agency training programs related to diversity and inclusion held during Fiscal

13

Year 2020, including both those conducted by the agency's own employees and those

14
conducted by others (e.g., outside vendors)" and determine the spending on such programs. Id.
15
16
17

at 2. Federal agencies are further required to review their trainings to determine whether they
"teach, advocate, or promote" the "divisive concepts" specified in the Executive Order. Id. The

18

September 28, 2020 Memorandum states that reviews of specific training curriculum materials

19

can be supplemented by a "broader keyword search" of agency financial data and procurements

20

for terms including, but not limited to, critical race theory, white privilege, intersectionality,

21

systemic racism, positionality, racial humility, and unconscious bias. Id.

22
82. The September 28, 2020 Memorandum directs federal agencies that award grants to review
23
24

and identify programs for which the agency can condition grants on certification that the

25

recipient will not engage in training on the prohibited divisive concepts. Id. at 3. To this end,

26

the September 28, 2020 Memorandum instructs federal agencies to "look at all Federal grant

27

and cooperative agreement programs, not just those for the purposes of providing training,"

28
23
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1

and to include terms and conditions in federal awards restricting the use of such funds to

2

promote the divisive concepts set forth in the Executive Order, "including by conducting

3

research premised upon these concepts." Id.

4
5
6

83. The September 28, 2020 Memorandum also directs federal agencies to align their public-facing
information with the Executive Order, and encourage federal employees to report any
noncompliant trainings or agencies to an agency's Inspector General. Id. at 4.

7
vi.

OFCCP Issues Guidance on Executive Order 13950 and Prohibited Trainings.

8
9

84. On October 7, 2020, OFCCP released guidance on the Executive Order in the form of

10

frequently asked questions ("FAQs").7 The FAQs restate the requirements of the Executive

11

Order and its mandate prohibiting federal contractors from "inculcating race or sex

12

stereotyping in their employees in workplace diversity and inclusion trainings," but also

13

introduce even more confusion as to what speech is and is not prohibited by the Executive

14
Order.8
15
16
17

85. For example, among the questions contained in the DOL FAQs is "Does Executive Order
13950 prohibit unconscious bias or implicit bias training?" The response states that

22

Unconscious or implicit bias training is prohibited to the extent it teaches or implies
that an individual, by virtue of his or her race, sex, and/or national origin, is racist,
sexist, oppressive, or biased, whether consciously or unconsciously. Training is not
prohibited if it is designed to inform workers, or foster discussion, about preconceptions, opinions, or stereotypes that people regardless of their race or sex
may have regarding people who are different, which could influence a worker's
conduct or speech and be perceived by others as offensive.9
The FAQs provide no further guidance as to the boundary between permissible and impermissible

23

trainings.

18
19
20
21

24
25
26
27
28

7 Executive Order 13950 — Combatting Race and Sex Stereotyping, Office of Federal Compliance Programs (Oct. 7,
2020), https://www. dol.govlage ncies/o fccp/faqs/executiv e-order-13950.
fi Id.
9 Id.
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1

86. The FAQs state "contractors found in violation may have their contracts canceled, terminated,

2

or suspended in whole or in part. The contractor may also be declared ineligible for further

3

Government contracts in accordance with the procedures authorized in Executive Order

4

11246."10

5

vii.

6

OFCCP Publishes Request for Information, Seeking Submission of Training
Materials that Violate Executive Order 193.50.

7
87. On October 22, 2020, OFCCP published a Request for Information ("RFI") in the Federal
8
Register, as directed by Section 4(c) of the Executive Order."

9
10

88. The RFI "requests comments, information, and materials from Federal contractors, Federal

11

subcontractors, and employees of Federal contractors and subcontractors concerning

12

workplace trainings involving prohibited race or sex stereotyping or scapegoating." 12 Per the

13

RFI, such materials include PowerPoints, photographs, videos, handwritten notes, or printed

14
handouts that "have in recent years been used, or that may soon be used, in both voluntary and
15
mandatory trainings, workshops, or similar programming."13

16
17

89. The first commentary period ends on December 1, 2020.14

18
19
20

10 ld
11

21
22
23
24
25
26
27
28

Request for Information; Race and Sex Stereotyping and Scapegoating, 85 Fed. Reg. 67,375-67,378 (Oct. 22,
2020).
12 Id.
13 Id.
14 The Trump Administration has, on previous occasions, opened investigations before agency action has been
finalized. In March 2019, President Trump issued Executive Order 13864, which conditioned university and collegiate
federal funding on a so-called "compliance with the First Amendment." Exec. Order. No. 13864, 84 Fed. Reg. 58
(2019). The Executive Order directed federal agencies to coordinate with OMB to implement the rule, and on
September 9, 2020, the U.S. Department of Education announced a final rule outlining its plan for carrying out the
order, set to take effect on November 23, 2020. Press Release, U.S Department of Education, U.S. Secretary of
Education Betsy DeVos Delivers on Promise to Protect Free Inquiry and Religious Liberty (Sept. 9, 2020). However,
the Department had already undertaken investigations into at least three schools—University of California, Fordham
University, and Binghamton University by that point. Katherine Mangan, "3 Universities Face U.S. Inquiries Into
Free-Speech Controversies," THE CHRON. OF IIIGHER ED. (Oct. 1, 2020), https://www.chronicle.com/article/3universities-face-u-s-inquiries-into-free-speechcontroversies?bc_nonce=d0s65vzlygwo8qkk04uac&cid=reg_wall_signup.
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viii.

1

OFCCP Establishes Hotline for Public to Identify Entities Violating Executive
Order 13950.

2
3

90. In furtherance of Section 4(b) of the Executive Order, OFCCP established a "Complaint

4

Hotline to Combat Race and Sex Stereotyping." 15 According to the DOL's FAQs, "the hotline

5

receives

6

complaints

via

telephone

at

202-343-2008

and

via

email

at

OFCCPComplaintHotline@dol.gov. Third parties may also file a complaint on behalf of an

7
individual or a group."16
8
9

91. A DOL spokesperson said the agency's "Division of Policy and Program Development will

10

monitor the hotline. Complaints requiring an investigation will be sent to the appropriate

11

Regional and District Offices for review and handling."17 The hotline "accepts complaints

12

24/7. Callers should leave a message or send an email. They will receive a response confirming

13

receipt soon after."18 Further, the complaints will be handled "similar to complaints filed

14
traditionally" under other statutes and orders the agency enforces. 19
15
C. The Executive Order Had an Immediate Chilling Effect Across the Federal

16

Government and Beyond.

17

i.

18

The Trump Administration's Actions Have Caused an Immediate Chill of

19

Disfavored Speech, Both Before and After Publication of the Executive Order.

20

92. Even before the publication of the Executive Order, Defendants were already seeking to

21

suppress any fact-based speech about the existence of systemic racism, sexism, and implicit

22
23
24
25
26
27
28

15 Press Release, U.S. Department of Labor, U.S. Department of Labor Launches I-Iotline to Combat Race and Sex
Stereotyping by Federal Contractors (Sept. 28, 2020).
16 Executive Order 13950 — Combatting Race and Sex Stereotyping, Office of Federal Compliance Programs (Oct.
7, 2020), https://www.dol.govlagencies/ofccp/faqs/executive-order-13950.
17 'Anti-American' Training Hotline Set Up for U.S. Contractors (2), BLOOMBERG LAW (Sept. 29, 2020),
https://news.bloomberglaw.comidaily-labor-report/u-s-contractors-can-now-easily-report-anti-american-training.
19

Id.
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1
2

bias in America through actions that were subsequently formalized in the Executive Order and
its implementing actions.

3

93. On September 15, 2020, Defendant Vought responded via tweet to Christopher F. Rufo, an

4

outspoken opponent of discussions on racism and leading advocate of the Executive Order, to

5
6

confirm that a Centers for Disease Control and Prevention ("CDC") lecture series titled
"Naming, Measuring, and Addressing the Impacts of Racism on the Health and Well-Being of

7
the Nation and the World" had been cancelled per President Trump's directive. 20
8
9
10

94. The chill on protected speech further accelerated after the Executive Order was issued.'-'
95. On September 22, 2020

the same day the Executive Order was issued

Defendant Vought

11

again responded to a tweet from Christopher F. Rufo and confirmed that diversity trainings

12

had been cancelled in the U.S. Department of State, the U.S. Department of Veterans Affairs,

13

and Environmental Protection Agency as a result of the Executive Order. 22

14
96. On October 8, 2020, in direct response to the Executive Order, Defendants Barr and the U.S.
15
16
17

Department of Justice suspended all diversity- and inclusion-related training, programs,
activities, and events that employees are required or permitted to attend.23

18

97. As a result, Defendant U.S. Department of Justice officials instructed the DOJ Gender Equality

19

Network to cancel an event on gender diversity featuring former U.S. Attorney for the District

20

of Columbia Jessie Liu.24

21
22
23
24
25
26
27
28

'Russell Vought (@RussVought45), TWITTER (Sept. 15, 2020, 11:08 AM),
https://twitter.comaussVought45/status/13058 86092361715713.
21 Bailey Fuchs, Trump Attack on Diversity Training Has a Quick and Chilling Effect, N.Y. TIMES (Oct. 13, 2020),
https://www.nytimes. co m/2020/10/13/us/politicsltrump-diversity-training-rac e. html.
22 Russell Vought (@RussVought45), TWITTER (Sept. 22, 2020, 6:34 PM),
https://twitter.co m/RussVought45/status/13 08535 115006570498
23 Katie Benner, Justice Dept. Suspends All Diversity and Inclusion Trainingfor Staff, N.Y. TIMES (Oct. 9, 2020),
https://www.nytimes.com/2020/10/09/us/politicsljustice-department-diversity-training.html.
24
Jacqueline Thomsen, Jessie Liu Event on Gender Diversity Canceled Due to Trump Order, DOJ Group Says, THE
NATIONAL LAW JOURNAL (Oct. 16, 2020), https://www.law.com/nationallawjourna1/2020/10/16/jessie-liu-event-ongender-diversity-canceled-due-to-trump-order-doj-groupsays/#:—:text=Justice%20Department%20officials%20advised%20an,of%20that%20group%20said%20Friday.
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1

98. Universities and colleges, which are among the agencies Plaintiffs train, have also canceled

2

diversity trainings in response to the Executive Order for fear that it will jeopardize students'

3

federal financial aid and instructors' grants. 25

4
5
6

99. A summit for LGBT federal workers was cancelled by organizers as a result of the Executive
Order. The Pride in Federal Service Summit, initially scheduled for October 21-22, 2020, was
supposed to take place virtually and was intended to be a networking and educational

7
opportunity for an estimated 500 participants affiliated with the interagency LGBTQ affinity
8
9
10

group for federal workers. 26
100.

On October 14, 2020, the American Hospital Association ("AHA"), American Medical

11

Association ("AMA"), and American Nurses Association ("ANA") denounced the Executive

12

Order's chilling and harmful effects, including those on the health and well-being of patients.

13

Specifically, the AHA, AMA, and ANA stated that the Executive Order "would effectively

14
reverse decades of progress in combating racial inequality" and undermine "health equity."
15
16
17
18
19
20
21

That is because, according to these leading health organizations, a patient's health status is
influenced by a myriad of factors, including the social determinants of health, implicit bias,
and historical systems that have led to unequal access to care.27
101.

Similarly, on September 30, 2020, the Accreditation Council for Graduate Medical

Education ("ACGME")

a private, non-profit professional organization responsible for the

accreditation of over 12,000 residency and fellowship programs and the approximately 865

22
institutions that sponsor these programs in the United States

issued a public statement

23
24
25
26
27
28

25 Colleen Flaherty, Diversity Work, Interrupted, INSIDER HIGHER ED (Oct. 7, 2020),
https://www.insidehighered.com/news/2020/10/07/colleges-cancel-diversity-programs-response-trump-order.
26 Chris Johnson, Exclusive: LGBTQ summit for fecl'l workers cancelled to comply with Trump order, BLADE (Oct.
10, 2020), https://www. washingto nb lade.co m/2020/10/10/exclusive-lgbtq-summit-for-fedl-workers-c anc elled-tocomply-with-trump-order/.
27 American Hospital Association, Letter to President Donald Trump on Executive Order 13950, Combating Race
and Sex Stereotyping (Oct. 14, 2020), https://www.aha.org/lettercomment/2020-10-14-letter-president-donaldtrump-executive-order-13950-combating-race-and-sex.
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1

recognizing that the Executive Order "ultimately results in worsening health outcomes for

2

those we are dedicated to serve." This is because "[p]rohibiting institutions from providing

3

certain types of education and training that the Executive Order deems to be promoting racial

4

and sexual stereotypes would have devastating consequences on educating residents and

5
6

fellows toward the goal of eliminating disparities in health outcomes and achieving equity
within the health care profession."28

7
102.

The business community, in a letter signed by the U.S. Chamber of Commerce and

8
9

Business Roundtable, among others, denounced the Executive Order, stating that it "is already

10

having a broadly chilling effect on legitimate and valuable D&I training companies use to

11

foster inclusive workplaces, help with talent recruitment, and remain competitive in a country

12

with a wide range of different cultures."29 Businesses and private government contractors are

13

also among the agencies to which the Plaintiffs provide trainings.

14
103.

Put simply, the chilling effect of the Executive Order has been immediate and broad,

15
16

affecting large swaths of American society.
ii.

17

Been Chilled by the Executive Order.

18
19
20
21

Plaintiffs Are Among the Myriad of Entities Whose Protected Speech Has

104.

Plaintiff AFC receives federal funding from both federal and state entities, including:

HHS, HUD (including HUD's Housing Opportunities for Persons with AIDS Program
("HOPWA")), the Chicago Department of Public Health ("CDPH"), and the Illinois

22
Department of Public Health ("IDPH"). As a federal grantee and sub-grantee, AFC manages
23
24

local, state, and federal funds for an array of HIV/AIDS-related services. AFC provides

25
26
27
28

28 Accreditation Council for Graduate Medical Education, ACGIVIE Issues Statement on the Executive Order on
Race and Sex Stereotyping (Sept. 30, 2020), https://www.prnewswire.com/news-releases,/acgme-issues-statementon-the-executive-order-on-race-and-sex-stereotyping-3 01142425. html.
29 Coalition Letter on Executive Order 13950, U.S. Chamber of Corn. (Oct. 1.5, 2020),
https://www.uschamber.comiletters-congress/coalition-letter-executive-order-13950.
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systems-level leadership to the Chicago area's HIV/AIDS sector by providing funding to and

2

coordinating the activities of Chicago's regional case management system; distributing

3

funding for permanent, supportive housing including rental and utility assistance; providing

4

capacity-building services to community organizations that provide high-quality HIV/AIDS

5
6

programming and services to neighborhoods that have been historically underserved by
medical services, especially HIV care services; and engaging in both local and statewide policy

7
advocacy to promote HIV/AIDS funding and services. By assisting government entities in
8
9
10
11
12
13

planning, distributing, and monitoring service contracts, AFC helps develop provider expertise
and promotes uniform and high-quality delivery of care across the region.
105.

AFC recognizes that it will have the greatest impact on the HIV epidemic by focusing its

efforts on those most impacted by HIV, based on epidemiological data and unmet need: young
Black gay and bisexual men, transgender women of color, Black women living in high-

14
incidence areas and Latinx gay and bisexual men. Therefore, AFC's internal trainings, external
15
16
17

federally funded trainings, and policy advocacy work all address systemic racism

explicitly.

AFC convenes and trains close to 130 case managers, across 35 agencies, on providing

18

comprehensive case management services that empower people living with HIV. Among

19

AFC's HIV case management clients, 85% have achieved viral suppression, which AFC

20

believes is testimony to the power of its case management.

21

106.

In response to the COVID-19 pandemic, AFC entered into a partnership with the Center

22
on Halsted to launch the HUB, a project funded by the Chicago Department of Public Health.
23
24

The HUB has dispensed close to $500,000 to cover COVID-19-related financial emergencies

25

for almost 300 people living with and vulnerable to HIV in the Chicago area. The majority of

26

these funds cover the basic necessities of food, rent, and utilities. The HUB also connects

27

people living with HIV to medications, case management, medical care, food, mental health
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and substance use treatment, among other things. Over 50% of the clients served by the HUB

2

are HIV-positive, 43% are Black, and 31.3% are Hispanic or Latinx. Without this program,

3

hundreds of people will enter the winter months without consistent food, shelter, or heat.

4
5
6

107.

As a direct result of the Executive Order, AFC's work and mission are undermined. AFC

already has had approximately $6,000 in federal funding withdrawn from a conference
involving scheduled discussion on the impact of structural racism on HIV prevention work,

7
forcing AFC to cover the costs. AFC faces future loss of critical funding and is already
8
9
10

experiencing the Executive Order's chilling effect.
108.

Plaintiff Brown Consulting's mission is to prevent social inequities and end cycles of

11

incarceration that disproportionately impact Black and Brown Americans. Brown Consulting

12

specializes in training on the unique challenges that youth and adults involved with justice

13

systems face based on their sexual orientation, gender identity, and gender expression

14
("SOGIE"), and the intersection of their SOGIE and race and ethnicity. LGBT and gender
15
16
17

nonconforming youth and adults face disproportionately high rates of sexual harassment and
sexual violence in correctional settings. Brown Consulting's trainings help professionals

18

ensure youth and adults are safe and are protected and comply with federal law, including

19

Prison Rape Elimination Act ("PREA") Standards.

20
21

109.

Brown Consulting is a federal subcontractor, receiving pass-through federal funding

through a contract with the National Prison Rape Elimination Act Resource Center ("PRC").

22
PRC is funded by the DOJ Bureau of Justice Assistance and operates via a cooperative
23
24

agreement between the DOJ and non-profit organization Impact Justice. Pursuant to its

25

contract, Brown Consulting conducts training for justice system agencies, institutions (such as

26

juvenile and adult correctional facilities), and organizations, as well as trainings for individuals

27

who perform audits of correctional facilities for PREA compliance. Brown Consulting also
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1

contracts with state and local governments to train law enforcement and corrections officials.

2

These trainings involve discussions of systemic racism, sexism, and anti-LGBT bias, and the

3

role of implicit bias in contributing to disparities in the juvenile and criminal justice systems.

4
5
6

110.

The Executive Order impacts Brown Consulting's ability to provide trainings apart from

its PRC contract that focus on subjects prohibited by the Executive Order and that account for
a significant proportion of Brown Consulting's income. Proprietor Bernadette Brown worries,

7
given the vague nature of the Executive Order, that if she even simply relates her personal
8
9

narrative as a Black, bisexual, cisgender woman, or acknowledges the existence of systemic

10

racism, she could make trainees uncomfortable and they would then call the DOL hotline. This

11

has had a significant chilling effect on Brown Consulting's speech related to non-PRC contract

12

trainings and training content. As a result of the Executive Order, Brown Consulting faces the

13

loss of critical federal funding and training revenues. Most importantly, it may not share the

14
valuable information it conveys in trainings, which is essential to protect the safety and well15
16
17
18

being of vulnerable people who are incarcerated or detained, putting youth and adults at risk
of harm.
111.

Plaintiff Bradbury-Sullivan Center conducts research documenting health disparities in

19

the LGBT community and performs related community-education efforts to improve public

20

health within the LGBT community. Additionally, through its Training Institute, Bradbury-

21

Sullivan Center provides training to public and private agencies throughout Pennsylvania,

22
many of which receive federal contracts and/or grants, to ensure LGBT inclusion as well as to
23
24

address health care disparities and barriers to care. All of this work necessarily and importantly

25

includes discussions of issues around systemic racism, intersectionality, and implicit bias.

26

Approximately one third of Bradbury-Sullivan Center's annual budget consists of federal

27

funding, either directly or indirectly. This includes funding from HHS (through the CDC and
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National Institutes of Health ("NIH")), the National Endowment for the Humanities, and the

2

National Endowment for the Arts. Some of these funds are federal grants that are pass-through

3

funds administered by state or local governments, such as the Pennsylvania Department of

4

Health.

5
6

112.

The Executive Order frustrates the very purpose of some of the grants that Bradbury-

Sullivan Center receives. Through the Pennsylvania Department of Health, Bradbury-Sullivan

7
Center has been incorporated into a five-year grant funded by the CDC meant to study and
8
9

address tobacco-use disparities. For the grant, the Bradbury-Sullivan Center must provide

10

training to contractors and subcontractors of the Pennsylvania Department of Health's Division

11

of Tobacco Prevention and Control on promising practices and evidence-based strategies for

12

addressing LGBT tobacco disparities in Pennsylvania. It is impossible to properly conduct

13

these trainings without discussing the social determinants of health disparities based on race,

14
sex, and LGBT status, which are critical to understanding the causes of such disparities.
15
16
17

113.

The Bradbury-Sullivan Center also receives funding from the Network of the National

Library of Medicine of the NIH specifically to conduct trainings of personnel at mental health

18

outpatient clinics on promising practices for LGBT care, and to conduct community outreach

19

via public libraries to educate the public on breast cancer screenings, LGBT health disparities,

20

and barriers to care. These trainings and community outreach events necessarily discuss health

21

disparities within the LGBT community, such as those based on race and gender, and address

22
their root causes. Health care providers cannot properly address health disparities without
23
24
25

addressing the systemic problems that cause them.
114.

The Bradbury-Sullivan Center also receives funding through the Pennsylvania Department

26

of Health to train Pennsylvania's COVID-19 contact tracers regarding how to interview LGBT

27

people, including how to ask questions related to sexual orientation and gender identity.
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Because of higher risk factors such as smoking, higher incidence of cancer and unsuppressed

2

HIV, and decades of barriers to care that have caused many LGBT people to delay or avoid

3

seeking health care when they are sick, LGBT people are uniquely vulnerable to COVID-19

4

and its worst effects. Accordingly, the trainings for COVID-19 contact tracers include

5
6

discussion of health disparities within the LGBT community, as well as health disparities
pertaining to COVID-19. Upon information and belief, the Pennsylvania Department of Health

7
receives federal funding for COVID-19 contact tracing.
8
9

115.

Upon information and belief, the clients of Bradbury-Sullivan Center's training programs

10

include entities that participate in federal contracts and/or grants. These include school

11

districts, universities and colleges, and state and local governmental agencies. Each of these

12

entities may now be more reluctant to seek, or may even be prohibited from seeking, Bradbury-

13

Sullivan Center's trainings for employees for fear of being deemed noncompliant with the

14
Executive Order and thus losing their federal funding. Bradbury-Sullivan Center is aware of
15
16
17
18

entities in Pennsylvania like those outlined above that have canceled or sought to excise
content from diversity and inclusion trainings as a direct result of the Executive Order.
116.

Further, Bradbury-Sullivan Center spends a significant amount of resources documenting

19

health disparities in the LGBT community for the Pennsylvania LGBT Health Needs

20

Assessment

21

a comprehensive study funded by the Pennsylvania Department of Health.

Bradbury-Sullivan Center previously worked on the 2018 version of the LGBT Health Needs

22
Assessment and is currently working on the 2020 version of the LGBT Health Needs
23
24

Assessment. Upon information and belief, some of the funds being used for the 2020 LGBT

25

Health Needs Assessment are federal in origin. As a result of the Executive Order, Bradbury-

26

Sullivan Center faces the loss of critical federal funding and trainings revenue. Bradbury-

27

Sullivan Center also has experienced, and will continue to experience, a chilling effect on its
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1

ability to properly and effectively fulfill its mission and perform its work. For example,

2

Bradbury-Sullivan Center has already been forced to reschedule some of its trainings to earlier

3

dates out of concern that there will be even greater unwillingness to participate in these

4

trainings as the government increases its enforcement efforts.

5
6

117.

Additionally, the vague nature of the Executive Order burdens Bradbury-Sullivan Center

because it cannot be certain of what material might be considered noncompliant. Bradbury-

7
Sullivan Center worries that even by simply relating a personal narrative, or acknowledging
8
9

the existence of systemic racism, a member of its staff could make members of the audience

10

uncomfortable and cause them to call the DOL hotline. This has had a significant chilling effect

11

on Bradbury-Sullivan Center's ability to plan and execute its critical mission.

12
13

118.

Plaintiff CrescentCare strives to lead in quality-driven, culturally humble health and

wellness care, and to meet existing and emerging needs with active participation from the

14
community it serves. CrescentCare is particularly focused on providing services to those who
15
16
17
18

come from traditionally medically underserved communities: the service industry, the LGBTQ
community, the uninsured and the underinsured, immigrants, and communities of color.
119.

CrescentCare receives various forms of federal funding directly and indirectly via federal

19

programs, including but not limited to those authorized by the Ryan White Comprehensive

20

AIDS Resources Emergency Act of 1990 and the HOPWA Program. These federal grants are

21

administered by HHS and HUD. Some of these federal grants are pass-through funds

22
administered by state or local governments. CrescentCare's relationship with the federal
23
24

government account for a significant portion of its revenue; this includes savings realized

25

through the 340B Drug Pricing Program, which allows CrescentCare to receive discounts from

26

drug manufacturers on purchases of outpatient drugs. Without such revenues, CrescentCare

27

could not provide many of the services it now provides to its clients. Cultural competency,
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1

including an acknowledgment of medical mistrust within communities of color and recognition

2

of the ongoing impacts of structural racism, is an integral part of CrescentCare's delivery of

3

care.

4
5
6

120.

As a provider embedded in the Deep South, CrescentCare's staff must understand the

history and legacy of slavery, implicit bias, and the ongoing impact of systemic racism in order
to provide culturally competent care to its diverse population

including LGBTQ patients,

7
transgender patients, and patients of color. Indeed, many of CrescentCare's grants necessitate
8
9

an acknowledgement of, and an effort to provide, culturally competent care, and several require

10

targeted outreach to minority populations. Such grants include the SAMHSA Targeted

11

Capacity Expansion-HIV Program: Substance Use Disorder Treatment for Racial/Ethnic

12

Minority Population at High Risk for HIV/AIDS, which is focused on African Americans; its

13

Health Resources and Services Administration's ("HRSA") Ryan White Part F grant for

14
Implementation of Evidence-Informed Behavioral Health Models to Improve HIV Health
15
16
17
18
19
20
21

Outcomes for Black Men who Have Sex with Men; and CrescentCare's PS17-1704 grant from
the CDC for Comprehensive High-Impact HIV Prevention for Young Men of Color Who Have
Sex with Men and Young Transgender Persons of Color.
121.

It is essential that CrescentCare continue to train its own staff, including health care

professionals, on matters relating to cultural competency and diversity. Specifically, it is
absolutely necessary that CrescentCare's staff receive training on systemic racism, sexism, and

22
implicit bias as these concepts relate to health care disparities for the patients CrescentCare
23
24

serves. CrescentCare's stated goal with trainings and this work is to create a culture within its

25

organization of reflection, insight, awareness, acceptance, kindness, and support for its staff so

26

that it can more effectively serve the community and achieve its mission. The purpose of this

27

facilitated dialogue and the training is to provide a fact-based historical context, and an
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1

understanding of historical trauma, and to enhance CrescentCare staff's ability to assist the

2

clients and communities CrescentCare serves. The training is meant to make CrescentCare's

3

staff more effective at the work of improving health outcomes. It is meant to ensure that all of

4

its staff are approaching the care and services CrescentCare provides with an understanding of

5
6

the complex issues the clients face in navigating their day-to-day world. It is intended to
improve the communication and understanding between staff and provide tools and vocabulary

7
for navigating challenging conversations and topics.
8
9

122.

The Executive Order significantly impacts CrescentCare's ability to effectively implement

10

and manage many of its federal grants. CrescentCare has often been awarded competitive

11

grants—such as the Part F SPNS grant, the 1704 grant and the COVID-19 grants—precisely

12

because CrescentCare has a demonstrated track record of engaging marginalized communities

13

and improving health outcomes by improving access to care and services, including through

14
the provision of training and facilitated dialogue on many of the topics now prohibited by the
15
16
17

Executive Order. Cultural competency is specifically referenced in a number of CrescentCare's
grants, and CrescentCare's staff must be able to competently provide services to meet the grant

18

requirements. For example, the Health Center Program Site Visit protocol for the Section 330

19

FQHC grant requires CrescentCare to provide evidence of training of front desk and clinical

20

staff in cultural knowledge, attitudes, and beliefs of patient populations. CrescentCare's Ryan

21

White Part A grant from the City of Baton Rouge requires the organization to provide yearly

22
proof of cultural humility trainings for its staff.
23
24

123.

The Executive Order also chills and negatively affects CrescentCare's ability to provide

25

trainings to other entities. For example, CrescentCare created a Transgender Advisory

26

Committee ("TAC") in 2017 that has collaborated with other organizations providing

27

transgender-related services, and hosted the first Community Forums on Transgender Health

28
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in New Orleans, with over 50 participants focusing on Creating Accountability in Healthcare.

2

The TAC also created a training and presentation on "Prioritizing Trans-Feminine and Gender

3

Non-Conforming Voices in Public Health" that was presented to 100 fellow public health

4

workers, providers, and organizers at the Philadelphia Transgender Wellness Conference. The

5
6

TAC also developed best practices for transgender leadership skills and transgender care
delivery. Many of the recipients of these trainings are federal contractors and/or grantees who

7
would be prohibited by Executive Order 13950 from undergoing these trainings necessary to
8
9
10

address the health disparities faced by the communities they and CrescentCare serve.
124.

Finally, through its Legal Services program that is federally funded, CrescentCare engages

11

in advocacy, outreach, education, and litigation to address discrimination (including in housing

12

and access to health care), secure public benefits, protect rights to privacy, and assist with

13

permanency/estate planning. A typical tool used by CrescentCare's attorneys to address the

14
needs of their clients and the community CrescentCare serves is to demand and secure
15
16
17

trainings, as part of any legal resolution, that address systemic issues and bias against people
living with HIV. Many of the defendants or respondents in these matters are themselves federal

18

contractors who would be prohibited from agreeing to or providing these trainings as a result

19

of the Executive Order. The Executive Order thus also inhibits CrescentCare's ability to secure

20

legal resolution of its clients' problems in a manner that prevents the same discrimination from

21

occurring in the future.

22
125.

Plaintiff SAGE conducts extensive trainings and provides educational materials and

23
24

technical assistance pursuant to federal grants, as well as independently, for a range of public

25

and private service providers, health and senior care settings, aging agencies, and organizations

26

serving other minority aging populations to help them create LGBT-welcoming environments

27

and ensure culturally competent care. This work necessarily includes discussion of systemic

28
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1

racism, sexism, homophobia, biphobia, and transphobia; the intersection of LGBT identity and

2

other aspects of human identity such as race and ethnicity, implicit bias, bias in health care,

3

and cultural competency.

4
5
6

126.

SAGE' s mission seeks to ensure that LGBT older people can age with respect and dignity.

Providing resources, technical assistance, and training to the government and private entities
that form the aging network about the unique life experiences and needs of LGBT seniors

7
including where their vulnerabilities are compounded by discrimination based on various
8
9
10

aspects of their identities
127.

is central to that mission.

Since 2010, SAGE has received over $4,000,000 in grants from HHS's Administration for

11

Community Living ("ACL"), nearly $3,000,000 of which has gone directly to fund the

12

National Resource Center on LGBT Aging to "educate mainstream aging services

13

organizations about the existence and special needs of LGBT elders, sensitize LGBT

14
organizations to the existence and special needs of older adults, and educate LGBT individuals
15
16
17
18
19
20
21

about the importance of planning ahead for future long-term care needs." These ACL grants
are aimed at strengthening the aging and disability networks through emphasis on diversity
and cultural competency.
128.

The current grant SAGE receives for the National Resource Center on LGBT Aging is

entitled, "Strengthening Aging Services for Minority Populations Through Technical
Assistance, Resource Development, and Program Coordination." ACL described the purpose

22
of this grant as carrying out the directive of the Older Americans Act to take particular note of,
23
24

and prioritize serving, older adults who face the greatest economic and social challenges due

25

to their racial or ethnic background, limited English proficiency, sexual orientation, or gender

26

identity. SAGE has received $215,114 for the first year of the grant, and additional awards of

27

$220,999 have been recommended for each of the next two years. Under this grant, SAGE
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1

provides support to other ACL-funded organizations in reaching the most vulnerable older

2

members of the community, many of whom are LGBT and also racial or ethnic minorities.

3

This support includes training and technical assistance, such as webinar presentations to ACL-

4

funded State Units on Aging, Area Agencies on Aging, and subcontractors. The work required

5
6

by the grant also includes collaborating with ACL-funded Technical Assistance and Resource
Centers serving African American, Latinx, Asian and Pacific Islander, and Native American

7
older adults to create resources, webinars, and presentations, as well as working together on
8
9
10

promoting and disseminating a jointly created best practices guide for serving diverse elders.
129.

The work SAGE conducts to fulfill this grant's purpose necessarily includes work that

11

focuses on issues of systemic racism, sexism, homophobia, biphobia, and transphobia; the

12

intersection of LGBT identity and other aspects of human identity such as race and ethnicity;

13

implicit bias; bias in health care; and other barriers that LGBT older adults, particularly those

14
who are also minorities, face in day-to-day life. The Executive Order chills SAGE's ability to
15
16
17
18

discuss, present, develop materials about, and create dialogue around these issues by
conditioning its federal grant funding on not doing so.
130.

SAGE also runs SAGECare, which offers trainings and consulting on cultural competency

19

to a mix of for-profit and not-for-profit services providers, government-funded federal, state,

20

and local entities, and academic institutions. SAGE has received payment for these trainings

21

directly from state and federal government agencies and entities that receive funding from

22
federal sources, including under the Workforce Investment Opportunity Act and through the
23
24

VA, but is also able to subsidize the trainings through the ACL-funded National Resource

25

Center on LGBT Aging. SAGECare training and consulting revenue has totaled approximately

26

$1,500,000 since July 2016. These trainings include material that SAGE believes will be

27
28
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1
2
3
4
5
6

flagged by the keyword search cited in OMB's memorandum, which it fears will lead to these
SAGECare trainings being cancelled.
131.

SAGE has already experienced disruptions to its work by the Executive Order. A SAGE

staff member was scheduled to participate in a webinar series focused on supporting the needs
of diverse populations of older veterans. The webinar series was part of the VA's Geriatric
Scholars Program, a project funded through the Veterans Health Administration Offices of

7
Rural Health, Patient Care Services, and Geriatrics and Extended Care. The Geriatric Scholars
8
9

Program provides continuing education and professional development on geriatric topics to

10

care providers throughout the Veterans Health Administration to improve the quality of care

11

received by older veterans across the country. The webinar series was to focus on

12

gerodiversity

13

or multicultural aging issues

to address and raise awareness about equity,

diversity, and inclusion issues among aging veterans. Specifically pointing to the Executive

14
Order, the September 4, 2020 Memorandum, and the September 28, 2020, Memorandum, the
15
16
17

VA Office of Rural Health instructed that the webinar series could not be held as scheduled.
SAGE worries that many more government agencies, or entities that receive government

18

funding, will do the same, undermining SAGE's ability to carry out its mission of ensuring

19

culturally competent care for LGBT seniors.

20
21

132.

SAGE also trains its own staff on both the systematic structural problems of racism,

homophobia, biphobia, and transphobia as well as the ways that those structural problems

22
manifest in individual behaviors through discriminatory actions, micro aggressions, and
23
24

implicit bias. This ensures that staff understand the unique perspective, experiences, and

25

concerns of this population. Because the trainings include terms that the OMB's keyword

26

search would flag, SAGE is concerned it will risk its critical federal funding merely by

27
28
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1
2
3
4
5
6

adequately preparing its staff to serve, and educate others about, the LGBT older adult
population.
133.

Plaintiff The Diversity Center provides a diversity training program to a range of clients,

including businesses and educational and health care institutions. The Diversity Center offers
specialized bilingual trainings upon request, in addition to LGBTQ+ Aging Sensitivity
trainings to local businesses and organizations so that they can improve how they serve

7
LGBTQ+ seniors. The Diversity Center's trainings often cover issues relating to systemic
8
9

racism and intersectionality. For example, trainers discuss with participants the extraordinary

10

level of physical and sexual violence experienced by Black transgender women of color and

11

the systemic sexism, racism, and transphobia that underlie this violence. The Diversity Center

12

also performs internal training of its staff, volunteers, and board members with a focus on race

13

equity and inclusion.

14
134.

In addition to performing trainings, The Diversity Center operates a "Triangle Speakers"

15
16
17

bureau that trains LGBTQ+ members of the public to be ambassadors, public speakers, and
educators in the community. Members of the Triangle Speakers bureau often speak about the

18

role of structural racism in shaping their lives. In all, diversity trainers and Triangle Speakers

19

reached 2,800 participants during the last fiscal year through 93 trainings.

20
21

135.

The Diversity Center receives pass-through federal funding through Santa Cruz County to

provide outreach and services to prevent the sexual exploitation of LGBTQ+ teens. The

22
Diversity Center's current contract for these services was issued September 16, 2020, for
23
24
25
26
27

$25,000. The Diversity Center also participates in Medi-Cal Administrative Activities
("MMA") through Santa Cruz County.
136.

Upon information and belief, the clients of The Diversity Center's training program include

both federal contractors and grantees. The Diversity Center has trained a local sheriff's

28
42
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

DOL003805

Case 5:20-cv-07741 Document 1 Filed 11/02/20 Page 45 of 53

1

department, a child welfare agency, students and staff at research universities, and over 500

2

health care workers at major medical institutions. The Diversity Center is scheduled to train a

3

local police department next month. The Diversity Center is worried that an attendee at a

4

training could call the DOL hotline and risk The Diversity Center's federal funding and

5
6

trainings revenue. The Diversity Center is also concerned that community clients now are more
reluctant to seek its trainings for their employees for fear of being deemed noncompliant with

7
the Executive Order and losing their own federal funding.
8
9

137.

Plaintiff LA LGBT Center has more than 750 employees and provides services to more

10

LGBT people than any other organization in the world, with about 500,000 client visits per

11

year. Approximately 80% of LA LGBT Center's revenue arises from federal programs,

12

including, but not limited to, a contract with the VA, funding under the Ryan White

13

Comprehensive AIDS Resources Emergency Act of 1990, direct funding from the CDC,

14
discounts under the 340B Drug Pricing Program, grants under section 330 of the PHSA; grants
15
16
17

from HRSA Bureau of Primary Health Care under which LA LGBT Center is a FQHC; and
Medicaid and Medicare reimbursements. LA LGBT Center also receives federal funding for

18

research programs, and is currently a participant in multiple federally funded studies, including

19

through the National Heart, Lung, and Blood Institute; National Institute of Allergy and

20

Infectious Diseases; National Institute of Child Health and Human Development; the NIH;

21

National Institute of Drug Abuse; and the Patient-Centered Outcomes Research Institute.

22
138.

As part of its general workplace practices and onboarding procedures, LA LGBT Center

23
24

trains its staff on implicit bias, cultural competency, and historical barriers to health services

25

access. Lack of such training would exacerbate health care disparities that people of color face

26

in the broader health care environment

27

mandates. Without addressing topics such as implicit bias and grappling with historical racism

a directly contradictory outcome to its grants'
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1
2
3
4
5
6

in the medical field, LA LGBT Center cannot successfully fulfill the obligations of its federal
funding.
139.

LA LGBT Center's grants mandate that it provide care to people with barriers to traditional

care, including people of color who traditionally have poor access to health care services due
largely to a historical mistrust of medical professionals. In order to achieve this mandate, LA
LGBT Center must train its staff to address issues that lead to medical distrust, such as issues

7
associated with historical racial inequity, including implicit bias on the basis of sex and race.
8
9
10

Such training is inherent in the work LA LGBT Center has been funded to do.
140.

Plaintiff Dr. Ward Carpenter has patients who come from different areas of California

11

and other states to obtain services in a safe and affirming environment. Dr. Carpenter's patient

12

population is disproportionately low-income and experiences high rates of chronic medical

13

conditions, homelessness, unstable housing, and extensive trauma history. In addition, many

14
of Dr. Carpenter's patients, as well as those of the other medical providers he supervises at LA
15
16
17

LGBT Center, already have experienced traumatic and discriminatory denials of health care
based on their sexual orientation, gender identity, transgender status, or HIV status at the hands

18

of providers outside LA LGBT Center, including by health care providers who have expressed

19

religious or moral objections to treating them.

20
21

141.

Dr. Carpenter is acutely aware of the many disparities facing his patients based on race,

sex, and LGBT status. He works to overcome medical mistrust among his patients, many of

22
whom have had negative interactions with the medical establishment, law enforcement, and
23
24

other institutions that leave them feeling powerless. Dr. Carpenter also is aware of research

25

indicating that Black patients have worse health outcomes when cared for by White doctors.

26

Dr. Carpenter, who is White, wishes to continue to participate in workplace diversity training

27

at LA LGBT Center in order to better serve his patients. Specifically, he would like to

28
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1

participate in trainings on systemic racism and implicit bias. If LA LGBT Center can no longer

2

provide those trainings, Dr. Carpenter will suffer directly in the exercise of his profession, and

3

his patients will suffer. It is the responsibility of physicians to be expert in the factors impacting

4

their patients' health, whether it is the diabetes a patient developed because the patient's

5
6

neighborhood was a fresh-produce desert, the hypertension a patient developed from having to
work three jobs rather than having time to exercise, or the suicidality a patient developed from

7
being Black and transgender in a racist and transphobic society. Dr. Carpenter cannot perform
8
9
10
11
12
13

his job effectively without access to training on systemic racism, sexism, LGBT bias, and
implicit bias.
142.

As a health care provider with LA LGBT Center, Dr. Carpenter oversees performance of

federal grants, including grants funded under the Ryan White Comprehensive AIDS Resources
Emergency Act of 1990 and from the CDC. The purpose of these grants is frustrated by the

14
Executive Order. These grants account for a significant portion of his work and the health care
15
16
17

services that he and those he supervises provide to patients. Losing the funding would mean
inadequate care for his patients.

18

CLAIMS FOR RELIEF

19

COUNT I
U.S. Constitution, First Amendment
Free Speech Clause

20
21

143.

Plaintiffs repeat and incorporate by reference each and every allegation contained in the

22
preceding paragraphs as if fully set forth herein.
23
24
25

144.

All Plaintiffs state this cause of action against all Defendants (including President Trump

in exclusively his official capacity for purposes of declaratory relief), seek preliminary and

26

permanent injunctions, and challenge the Executive Order and any agency action seeking to

27

implement it both facially and as applied to them.
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1
2
3
4
5
6

145.

Plaintiffs' cause of action arises from the principle of non-statutory review to enjoin

Executive Officers and Departments seeking to enforce illegal, ultra vires Presidential action.
146.

The First Amendment provides that the government "shall make no law . . . abridging the

freedom of speech."
147.

The Executive Order violates the Free Speech Clause of the First Amendment because it

impermissibly chills the exercise of the Plaintiffs' constitutionally protected speech, based on

7
the content and viewpoint of their speech.
8
9

148.

Discrimination against speech based on its content and viewpoint is a violation of the First

10

Amendment. Efforts to suppress speech based on the government's opposition to the speaker's

11

view are unconstitutional.

12
13

149.

The government is unable to circumvent these First Amendment protections by acting

through private, third parties or conditioning government spending on restrictions to speech.

14
150.

All the Plaintiffs conduct, for their own employees, or for the benefit of third parties,

15
16
17

cultural competency trainings that address issues of systemic racism, sexism, anti-LGBT bias,
and implicit bias, and Plaintiff Dr. Carpenter wishes to continue to receive such training

18

himself. Plaintiffs believe that these trainings are critical to their missions and necessary to

19

effectively provide their services, and thus wish to continue conducting and/or participating in

20

them.

21

151.

The Plaintiffs do not conduct these trainings on behalf of the government itself, but for

22
their own employees, their clients, or the populations they serve. They receive federal funding
23
24

both directly and indirectly, including through other federal contractors and grantees. The

25

decision by Plaintiffs to conduct trainings that address subjects that the Executive Order deems

26

"destructive" and "divisive" constitutes protected First Amendment activity, as does their

27

decision to acknowledge and address these issues in the provision of their services.
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1

152.

The purpose and effect of the Executive Order is to suppress constitutionally protected

2

First Amendment activity by targeting specific content and viewpoints through a range of

3

mechanisms. For example, the Executive Order on its face prohibits federal contractors from

4

"inculcating" certain views in their employees through trainings that teach "divisive concepts."

5
6

It also requires federal grant recipients to "certify that [they] will not use Federal funds to
promote the concept[] that," inter alia, "any individual should feel discomfort, guilt, anguish,

7
or any other form of psychological distress on account of his or her race or sex." It further
8
9
10
11
12
13

directs OFCCP to establish a hotline for the purpose of investigating complaints about such
trainings from any member of the public.
153.

The Executive Order penalizes Plaintiffs for engaging in protected First Amendment

activity, primarily by leveraging the federal funding that is key to their ability to operate and
execute their missions. Contractors found to be noncompliant with the Executive Order's

14
requirements—even if the prohibited activity does not relate to their direct or indirect federal
15
16
17

funding

are to have their contracts "canceled, terminated, or suspended in whole or in part,"

among other potential penalties. It further requires agencies to identify grant recipients that

18

may, as a condition of receiving such a grant, be required to certify that they will not use such

19

funds for these trainings. These penalties chill the Plaintiffs from engaging in such trainings

20

for fear of lost contracts or funding.

21

COUNT 11
U.S. Constitution, Fifth Amendment
Due Process Clause

22
23
24
25
26
27

154.

Plaintiffs repeat and incorporate by reference each and every allegation contained in the

preceding paragraphs as if fully set forth herein.
155.

All Plaintiffs state this cause of action against all Defendants (including President Trump

in exclusively his official capacity for purposes of declaratory relief), seek preliminary and
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1
2
3
4
5
6

permanent injunctions, and challenge the Executive Order and any agency action seeking to
implement it both facially and as applied to them.
156.

Plaintiffs' cause of action arises from the principle of non-statutory review to enjoin

Executive Officers and Departments seeking to enforce illegal, ultra vines Presidential action.
157.

The Due Process Clause of the Fifth Amendment provides that "[n]o person shall . . . be

deprived of life, liberty, or property, without due process of law."

7
158.

Under the Fifth Amendment to the United States Constitution, a governmental enactment,

8
9

like the Executive Order, is unconstitutionally vague if it fails to provide a person of ordinary

10

intelligence fair notice of what is prohibited, or is so standardless that it authorizes or

11

encourages

12

enactments are unconstitutionally void for vagueness when their prohibitions are not clearly

13

seriously

discriminatory

enforcement.

Differently

stated,

governmental

defined. Such enactments may also be void for vagueness if they inhibit First Amendment

14
freedoms.
15
16
17
18

159.

Vague prohibitions inhibit freedom of speech when individuals do not know whether their

speech is permitted, and choose not to exercise their rights for fear of the consequences.
160.

The Executive Order includes vague and subjective terms prohibiting trainings on "divisive

19

concepts." "Divisive concepts" are defined to include a non-exhaustive list of broad,

20

ambiguous themes that lend themselves to conflicting interpretations.

21

161.

In particular, "divisive concepts" are defined to include concepts that "any individual

22
should feel discomfort, guilt, anguish, or any other form of psychological distress on account
23
24
25
26

of his or her race or sex."
162.

The Executive Order includes numerous other undefined terms and phrases whose

meanings are key to understanding the scope of its prohibitions, including what it means to

27
28
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1
2
3
4

"inculcate" a concept in an employee, what activities qualify as a "workplace training," and
what it means to suggest that the United States is "fundamentally" racist or sexist.
163.

are permissible and which are disallowed by stating:

5

"Unconscious or implicit bias training is prohibited to the extent it
teaches or implies that an individual, by virtue of his or her race,
sex, and/or national origin, is racist, sexist, oppressive, or biased,
whether consciously or unconsciously. Training is not prohibited if
it is designed to inform workers, or foster discussion, about preconceptions, opinions, or stereotypes that people regardless of
their race or sex may have regarding people who are different,
which could influence a worker's conduct or speech and be
perceived by others as offensive."

6
7
8
9
10
11
12
13
14

Additionally, the DOL FAQs create further ambiguity as to which concepts and trainings

164.

The Executive Order fails to provide adequate notice as to which concepts may or may not

be promoted or included in trainings or in the performance of federal grants and/or contracts.
165.

In spite of the Executive Order's vagueness, it includes a range of penalties, including

cancellation of existing contracts and loss of eligibility for future government contracts, and

15
implied discontinuation of federal grants.
16
17

166.

Plaintiffs conduct trainings, research, and advocacy that involve systemic racism, implicit

18

bias, and other related concepts that are central to fulfillment of their missions. Plaintiffs do

19

not know which of their activities are prohibited by the Executive Order. Because of this

20

uncertainty, they are justifiably fearful of conducting any activities that might threaten their

21
22

direct or indirect federal funding, in spite of these activities' centrality to their missions and
their ability to serve vulnerable and marginalized communities.

23
167.

The Executive Order violates the Due Process Clause of the Constitution and is void for

24
25
26

vagueness because it infringes on Plaintiffs' constitutionally protected right to free speech and
provides inadequate notice of the conduct it purports to prohibit.

27
28
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PRAYERS FOR RELIEF

1
2
3

WHEREFORE, Plaintiffs seek for judgment against the Defendants for:
a.

A declaratory judgment under 28 U.S.C. § 2201(a) that the Executive Order and its
implementing agency action are unlawful and unconstitutional;

b.

Preliminary and permanent injunctions enjoining Defendants other than the
President from implementing and enforcing the Executive Order;

c.

Costs and reasonable attorney's fees;

d.

Such further relief as the Court may deem just and equitable.

4
5
6
7
8

The Plaintiffs demand a trial by jury on all issues so triable.

9
Respectfully,
/s/ Anne Johnson Palmer

10
11

Dated this 2nd of November, 2020.

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
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From:

Williams, Tina T - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=DE1CA1BB58004746A50104BD40A50623-WILLIAMS, T]
Sent:
11/5/2020 12:40:49 PM
To:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
CC:
Davidson, Patricia J - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=881aff8bf6fb4a85ae33921a0cb1596b-Davidson, P]; Gaglione, Robert J OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1488b4650b734927906fed5870ab9642-Gaglione, R]
Subject:
13950 Weekly Report
Attachments: EO 13950 Comments PDF 11.05.2020.pdf; EO 13950 Comment Summary 11.05.2020.xlsx

Craig,
Attached is the Thursday morning EO 13950 update. There have been no new comments received since Tuesday
afternoon, but I added a "Support" for one of the comments.
Here is the summary:
•

•

As of November 5, 2020, OFCCP has received 47 comments on the Request for Information: Race and Sex
Stereotyping and Scapegoating. Of the 47 comments received, 24 supported and 19 opposed Executive Order
13950. Of the supportive comments, 20 specifically mentioned Critical Race Theory while only 2 of the opposing
comments did. Only 3 comments have requested an OFCCP assessment of attached training materials.
None of the comments have been submitted on behalf of an employer.

Tina Williams I Director
Division of Policy and Program Development
Office of Federal Contract Compliance Programs
200 Constitution Avenue, NW, Room C-3325 I Washington, DC 20210
Direct: 202-i (b) 6
Email:;

I Fax: 202-693- 1305
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Comment Number

Comment
Critical Race Theory (and other grievance studies) are a threat to a free
society.
CRT is racist and should be banned
Critical Race Theory is anti-white propaganda. Its racist towards whites, and it
needs to be stopped. We can only coexist with other races if everyone is
treated the same and no one is demeaned.

Name

OFCCP-2020-0002-0002
OFCCP-2020-0002-0003

OFCCP-2020-0002-0004
OF

Anonymous

Critical race theory should be banned from all government funded institutions

P-2020-0002-0005

(b) 6
OFCCP-2020-0002-0006

I am 100 percent AGAINST the idea of CRT. This is a hateful indoctrination and
should be banned IMMEDIATELY from all public and private schools,
Government and Corporations. CRT is anti white and racist and contrary to all
the good which America stands for. BAN CRT NOWIIIII
CRT in all of its variations is highly divisive and counter to Americas ideals. It
flies in the face of Civil Rights law and will reverse all of the good it has done.
To allow CRT to be promoted will only breed more racism, divisiveness,
discrimination, and hate in our country. It is in large part to blame for the
current state our nation is in. It should not be allowed anywhere within our
federal government or with those who do business with the federal
government, or with those who receive federal funding. We most hold fast to
the words of Martin Luther King Jr. and judge others not by the color of their
skin, but by the content of their character.

OFCCP-2020-0002-0007

OFCCP-2020-0002-0008

OFCCP-2020-0002-0009

Submitted on Behalf of
Employer?

(

6

Good EO. Critical Race Theory is dangerous. Needs to go further. California is
about to legalize discrimination based on race, gender, etc. This must be
stopped.
Critical Race Theory is modern day segregation and speaks to a perverse view
of collectivism versus individualism. I am completely against CRT training in
the workplace and schools. Thank you.
Critical race theory is a trojan horse that threatens our future. It is
institutionalized racism and is the exact stuff that should be stamped out. We
are not a racist country, but this perverted ideology could take us back there

OFCCP-2020-0002-0010

oFccp_2020_0002_0011 (b) 6

The Critical Race Theories being taught in schools and conducted as trainings
in the workplace is nothing but anti White racism. If you substituted the
words Jewish, Asian, Black, Hispanic, or any other racial group with the word
White the seminars and teachings would be categorically racist. Whites are
not immune from being treated poorly or from being the target of racism.
These racial sensitivity trainings are dressed up racism toward White people.
In fact, the very metric of success is measured in negative outcomes for White
people. If there are fewer Whites admitted to college or getting jobs then this
is a success according to CRT advocates. If White life expectancies drop,
fertility rates drop, incomes drop, then these are considered successful
outcomes for CRT advocates. I am personally embarrassed so many people
have fallen for this race hustler hoax, and it is a moral outrage that taxpayers
are funding this fraud.

L._

DOL003816

Critical Race Theory, misrepresented in the main stream media as "racial
sensitivity training" is tearing our country apart. We are a country founded on
principles of individual human rights and human equality. We have not always
lived up to that, but the sentiments espoused in the Declaration of
Independence and enshrined in the limited government structure of the
Constitution were true when written and have been expanded since. The
current racial narrative is that America is as deeply racist today as it was
during slavery or Jim Crow, and centers everything on group identity and
group responsibility. That is entirely antithetical to our founding. To attribute
characteristics to a white person because they are white or a black person
because they are black is the definition of racism. All white people are not
racist, and all black people in America do not see themselves as victims of a
racist country in 2020. That is not to say we do not have racism,
discrimination, or inequality to work on rooting and solving. I can say that
using the tools of Critical Theory which completely reject the principles of
individual human equality, logic, reason, the Scientific Method, et cetera are
the exact wrong tools to use in addressing real racial issues today. We are
inflaming racial tensions by attributing the Scientific Method, the nuclear
family, showing up on time, turning in your work, etc. as aspects of
"Whiteness" as the Smithsonian did this summer is deeply offensive and
racist. As an American who cares about racial justice and equality, I urge our
taxpayer funded government to reject the divisive message or Critical Theory
and embrace liberal values of equality, human dignity, and human flourishing.
FCCP-2020-0002-0i.
I strongly endorse the President's Executive Order 13950. I concur completely
with his analysis and rationale. Our nation cannot realize the dreams and
goals of our founders and our current citizens if we are divided; if scapegoat
and if don't live up to the Declaration of Independence, "that all men are
created equal."

OFCCP-2020-0002-0013

)6
OFCCP-2020-0002-0014

OFCCP-2020-0002-0015
OFCCP-2020-0002-0016

OFCCP-2020-0002-001I

Anonymous

(b) 6

I am very grateful that you are taking action to protect our nation from the
poisonous ideology of Critical Race Theory. It is a school of thought that can
only lead to hatred and division. I have experienced first hand the destructive
nature of CRT as it has created division within my own family. I never could
have imagined that by working to raise my daughters well and sending them
to college I was actually destroying our relationship. I hope and pray that we
are able to prevent other families being destroyed by the lies perpetuated in
CRT.
I want this. CRT breeds hatred, victimhood, division, and abusive behavior. I
do not want it in our federally funded institutions. It is political and
dangerous.
You are all insanewli What do you really want? What blacks want besides
looting?
Thank you for creating this EO. Critical Race Theory is pseudo-scientific, antiacademic, racist drivel. It rejects objectivity, individualism, and liberalism. It
has not place in the public square and should not receive a dollar of funding
from my taxes.

DOL003817

support preventing tne teacning or LK i, or at least preventing presenting
CRT as the only method for viewing racial disparities/issues. It has some
aspects of truth, like all good lies, and so many well-meaning but ill-informed
people agree with it. It pretends to be the heir to MLK and the civil rights
movement, but it was founded because its founders interpreted the civil
rights movement to be a failure. They openly question "the very foundations
of the liberal order, including equality theory, legal reasoning, Enlightenment
rationalism, and neutral principles of constitutional law" (Delgado and
Stefancic (2001), "Critical Race Theory, An Introduction"), which many people
think that despite failures have lead to a pretty good system of governance.
CRT lacks nuance (everything is, or is caused by, racism), it defies dissent (CRT
uses anecdotes as evidence - of course anecdotes cannot be disagreed with,
but anecdotes are a weak form of evidence because they are so limited.
Those who dissent are assumed to do so not due to objective reasoning
(which is doubted), but because they want to maintain the racist status quo),
and it rejects any methods which can be used to disagree with it. The tips
section for this comment says "Base your justification on sound reasoning,
scientific evidence, and/or how you will be impacted". CRT would be happy to
use "how you will be impacted" (if "you" is a person of color, and "impacted"
refers to negative effects of living in a white supremacist culture - any other
answers are the results of internalized oppression), but "sound reasoning"
and "scientific evidence", when used to disagree with it, are called "The
Master's Tools" (Lorde (1984), The Masters Tools Will Never Dismantle the
Masters House.). Sound reasoning and scientific evidence are assumed to be
limited to use by white people, which is both racist and untrue. It is a political
(power-based) strategy for analyzing racism which goes against the lofty goals
of equality and justice foundational to the civil rights movement and
fop inrlationaI to tho I IC Contitiitinn ni arppinct with CRT k a mattor of
https://amgreatness.com/2020/10/05/trumps-anti-critical-race-theory-orderis-necessary-but-insufficient/ I think critical race theory is horrible. It needs to
be out of all government and schools.
I

OFCCP-2020,0002-0018
i
OFCCP-2020-0002-0019
i

b) 6

OFCCP-2020,0002-00201

OFCCP-2020-0002-0021

Anonymous

https://amgreatness.com/2020/10/05/trumps-anti-critical-race-theory-orderis-necessary-but-insufficient/As comment I submit my article published at
American Greatness commenting on the merits and demerits of Trumps order
as it stands. I offer what I think is a way forward to builds on the existing
order to reach a more robust approach to the issue.
I am a federal employee and I see these trainings frequently. They are
divisive, racist and anti-American. White people are not born racist and the
large majority simply are not. America is a great country founded on equality.
Ideas like equity are dangerous.
Scapegoating has no place in any system which intends good outcomes for its
inhabitants. It is inevitably a Shirley Jackson Lottery which, in the end,
ritualistically chooses victims to bear the burden of its own sins. The Critical
Race Theory which has begun to pervade workplaces in the United States is
nothing more than a restated version of the scapegoating that we have seen
so many times before, both here and elsewhere. The process itself is
inherently toxic; and while it takes great effort to avoid, the effort is
worthwhile. Critical Theory is in direct opposition to American ideals and in
particular, Critical Race Theory is in direct opposition to the Civil Rights Acts
enacted federally and in states during the 1960s--laws which were hard-won
and profoundly based upon the notion of human dignity. The President's
executive order is wise in targeting the results of these phenomena rather
than the specific phenomena by name; such phenomena are adept at masking
through language and would easily sidestep direct naming of Critical Race
Theory. This element must be purged from all Federal dealings, and indeed
any dealings which claim to involve a democratic process or which claim to
support the Bill of Rights. I am in strong support of the President's executive
order on Race Stereotyping and Segregating.

OFCCP-2020-0002-0022 I

(b) 6
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OFCCP-2020-0002-0023

John Doe

oFccp-2020-0002-0024 (b) 6
OFCCP-2020-0002-0025

Anonymous

Critical race theory is divisive and goes against the enlightenment values on
which this country is founded. It is illiberal and totalitarian and must be
resisted. Thank you for taking action against it. Sincerely, A concerned citizen
too afraid to speak due to the illiberal mob
Critical Theory is a dangerous ideology that attacks the very foundational
principles on which our nation was founded. It hacks away at the bedrock
values of our society. There should be ZERO tax dollars paying for Critical Race
Theory or Critical Gender Theory in either federal or state budgets. I urge the
government to put an immediate halt to any and all funding supporting this
poisonous ideology.
The Human Resources departments for all federal contractors need to make
their employees aware of the hotline.
up to this time, the white race has been discriminated against by employees
hired to come to work places and teach all the employees there that whites
were racists. i find such teaching to be discriminatory and it shuod not exist
anywhere n america. for taxpayers to be paying for this atrocity is outrageous.
; deadly we can all work under this dol proposal.

OFCCP-2020-0002-0026

See attached pic
segregation in their government training
Plessy vs
furgouson is moot?
The City of Palmer recently began utilizing this training from Traliant. Would
you please review and let me know if it is in compliance with EO 13950?
Thank you

6
oFCCP-2020-0002-0028
OFCCP-2€20-00€2-€027

OFCCP-202€0-0002-0029

OFCCP-2U20-0002-€0030

OFCCP-2020-0002-0031

b

)

Anonymous

White is not a race. Where are you getting your information? Directly from
Stephen Miller? Systemic oppression is real. Is this a crime tip hotline for
people with hurt feelings? A mild discomfort complaint box? Anguish,
seriously?! If you dont believe in racism or sexism, how can you experience
anguish because you have to go to a boring training you dont like? I have had
to go to at least 3 trainings in my career to learn about the complexities of
Excel spreadsheets. I shopped online - it was fine. WHAT IS THE PUNISHMENT
for people/companies who violate this edict? Craig E. Leen, I see your name
at the bottom of this document as director of the OFCCO. This will be part of
your legacy, this sneaky, disingenuous, undemocratic drivel. You signed off on
it, so either you believe in it or somebody has promised you something.
Unbelievable cruelty & trickery.

Anonymous

This Executive Order prevents organizations like Centers for Independent
Living from being able to move forward with the anti-racism and
intersectionality of race and disability work. We are going backwards with this
EO instead of moving forward in history. This EO will prevent federal funded
organizations from being able to do any diversity or cultural awareness
trainings. Please DON'T support this Executive Order!

(

This EO is incredibly damaging to marginalized communities all over the US
and completely undermines the experiences of black Americans specifically. It
is a FACT that minorities experience racism, directly and indirectly, every day
by others in this country daily. This racism has been indoctrinated into our
daily lives through education and experiences. Pieces like Critical Race Theory
force us to examine the FACTUAL history of this country and the way that we
have treated minorities for centuries. We cannot work on creating everyone
equal if we as a country continue to ignore the long violent, racist basis that
settlers created this country on. When the constitution was founded, black
people were only counted as 3/4ths a person and those who signed that
document had the audacity to say that all people were created equal. Please
reject this EO. We have suffered enough.

DOL003819

On behalf myself, an Associate Professor at the University of Minnesota
Medical School, I appreciate the opportunity to provide comment on the
President Donald J. Trump signed Executive Order 13950, titled "Combating
Race and Sex Stereotyping". Within the Department of Psychiatry and
Behavioral Sciences, I oversee clinical training of students, medical residents
and fellows who train at clinical training sites, including the Minneapolis
Veterans Affairs Healthcare Center. Diversity, Equity and Inclusion training is
essential to our training mission, as we work to train a health workforce with
the skills needed to serve our diverse community. As a participant in several
initiatives at the University of Minnesota and the Minneapolis Veterans
Affairs Healthcare Center prior to the Executive Order, I can attest that
Diversity, Equity, and Inclusion training is not designed or intended to
stereotype or scapegoat any person or identity. Rather, these initiatives train
participants to notice explicit and implicit biases we may hold, explore and
challenge these biases, in order to develop skills to appreciate and celebrate
our many differences. When people experience discrimination or bias-related
incidents related to a protected category or classification, in their professional
capacity, or as recipients of healthcare, our whole community suffers. I
implore the Office of Federal Contract Compliance Programs to not only
allow, but promote Diversity, Equity and Inclusion training initiatives
throughout the Federal system and Federal Contractors. Thank you for your
,
consideration.
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As a private citizen who has worked with the University of Minnesota Medical
School on a contract basis for many years and with Fortune 100 and 500
corporations in the Twin Cities for more than 20 years, I understand the
importance of providing Equity, Diversity and Inclusion training. In our
country in particular, this training is critical to helping each of us better
understand and manage our implicit and explicit biases when working with
each other or when serving the public. That training is even more important
in the teaching environment -- both for students and for educators. The
President's belief that such training encourages racial and sexual stereotyping
and scapegoating is ludicrous and comes from a position of white privilege.
We absolutely must equip generations of Americans with the ability to
understand themselves better when it comes to working/serving/living with
those who are different from themselves. It's critical to our democracy, to the
pursuit of happiness, and to a more satisfying way of living in our country.
Please DO NOT APPROVE this Executive Order. It flies in the face of our
Constitution and denies the reality of living in the United States today.
Please roll this back. It's regressive and counter to what folks in our country
have been fighting for for decades.
The presidents Executive Order is incredibly disturbing and goes against our
core values as government employees and healthcare workers to provide
respectful, inclusive, and culturally competent care to our nations veterans.
This order has had a chilling effect on our ability to learn and grow and
acknowledge the ugly truths of racism and other forms of oppression. I am
horrified to work somewhere that is trying to police my language in this way
and it makes me question whether this organization aligns with my personal
and professional values. This order interferes with my ability to do my job
which is to provide veterans with high quality competent mental health care. I
feel like we are moving backwards.
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As a participant in a Diversity, Equity, and Inclusion (DEI) initiative at the
University of Minnesota, I can attest that DEI training is not designed or
intended to stereotype or scapegoat any person or identity. Rather, these
initiatives train participants to notice explicit and implicit biases we may hold,
explore and challenge these biases, in order to develop skills to appreciate
and celebrate our many differences. In these training initiatives., the oftenmarginalized aspects of my identity have been supported and validated, while
the majority aspects of my identity have *not* been shamed nor degraded. I
implore the Office of Federal Contract Compliance Programs to not only
allow, but promote Diversity, Equity and Inclusion training initiatives
throughout the Federal system and Federal Contractors. These trainings keep
our systems and our individuals healthy and well.
When I read this EO, my blood chilled. I have never seen such an
infringement on intellectual and critical study and thought. It denies history,
and prevents businesses from achieving goals and strategies. In addition, this
is government censorship at its worst. For those who think it's GREAT, know
that federal contractor/subcontractor can be ANY business that does business
with the federal government.

OFCCP-2020-0002-0038

Anonymous

OFCCP-202€0-€0002-0039
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This is a shocking and science-defying mandate that will have horrible
repercussions for decades to come if not reversed IMMEDIATELY. This is
censorship of decades of research. This will harm many.
How can we live up to our country's standard of all people being treated
equally with an executive order that limits the ability for training and
therefore discussion about the times where that is NOT the case? As a
taxpayer I expect that government employees are being exposed to the
theories and ideas that are banned in this EO.

Anonymous

I believe this EO demonstrates a lack of understanding of the purpose of the
types of diversity training highlighted and diversity training in general. I am a
white, male and have been in the Federal Government for over 30 years I
taken numerous kinds of diversity training, including in the topics noted.
NONE of those training sessions have painted the United States as
"irredeemably racist" or have been "divisive" or "un-American." The wording
of the EO and OMB memos have already had a chilling effect that will not
only end the "offensive" training, but most likely many other types of diversity
training that have benefitted the Federal Government workforce. That can
only serve to do more harm to the workforce than a few disgruntled diversity
training attendees hae experienced. Yes, this type of training can make
people uncomfortable as we are challenged to look more deeply at ourselves,
our racist history, and where racism still holds on even today. But I believe
Americans are up to feeling some discomfort if it means the possibility of
making life better for ALL Americans. If there is a problem with diversity
training that is ineffective or given by unqualified individuals, then address
that problem. This EO, as written, will only serve to make the Federal
workforce a less diverse and inclusive environment. That would do harm to all
the Americans.

OFCCP-2020-0002-0040

DOL003821

OFCCP-2020-0002-0041

Anonymous

This order has concerning economic ramifications for government services -in terms of government agencies ongoing ability to compete for employees,
contractors, and users of government services with the private sector. For
example, well-trained providers in the VA have already discussed leaving the
agency due to this odd and confusing order, instead to seek a setting where
intellectual censorship is not mandated. Additionally in the VA, the executive
order is a message to veterans from marginalized groups (e.g., racial
minorities, women) that consideration of their unique needs and struggles is
no longer a topic of importance and will not be taught to staff and providers.
The message is clear -- these topics of cultural study and training offend the
sensibilities of those in majority and privileged racial and gender groups who
would prefer not to be challenged to consider the perspectives of people
other than themselves and how their actions (this order being one of those
actions) may be contributing to these problems for people from marginalized
groups. As a result, the private sector will thrive from this order, potentially
one of the intended purposes of the order -- to continue to make irrelevant
government agencies that provide useful services for the public. This is an
archaic order, steeped in unconventional viewpoints not held by the majority
of Americans, that makes government services appear increasingly irrelevant
and out of touch with reality, but much more in touch with un-American
beliefs of censorship of thought, exclusion of people, and special protection
for those who insecurely attempt to hold onto their power. Government
agencies and indeed the American people deserve better than this.
I'm writing to share my strong disagreement with this Executive Order. As the
EO states, the United States has a long history of struggling for racial justice.
Limiting organizations' and government agencies' ability to train their staff on
how to continue to fight against racial injustice -- including by referring
directly to important racial justice theories and the existence of systematic
racism and white supremacy in the United States -- will limit our ability to
ever achieve racial justice in this country, as well ignore the lived experience
of millions of Americans. All individuals in the United States are not yet equal,
and without embracing this fundamental understanding, we will be held back
as a country.

OFCCP-2020-0002-0042
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Providence
(b) 6
Health Services accept TRICARE as payment for medical services, therefore I
believe they fall into the category of a Federal subcontractor. I received an
email from my manager linking an internal web-page with Diversity and
Inclusion training resources. I have attached three of the resources, which
included phrases like, "minimizing the potential for harm your whiteness
has.." (from Kim Crayton's Being an Antiracist at Work), as well as many
resources on 'White Privilege' and the 'implicit racism of being White'. In
addition, there were a long list of training articles available through the
Providence's official internal training website (RISE). Literally dozens of
articles popped up when I typed in 'Whiteness'. I believe these resources are
unconstitutional.

O FCCP-2020-0002-0044

This executive order is designed to stifle communication and discussion of
systemic racism and sexism. The hotline asking employees to report on one
another is reminiscent of The McCarthy era. How can we tackle making
change in our systems to reduce racism and sexism if we cannot have open
and honest communication. This order suppresses the free speech of federal
workers and prevents us from hiring external experts who could help us make
change. This executive order cannot stand!

(b) 6
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inclusion training programs, the vast majority of which do not cast any group
as a scapegoat, and do not characterize any particular group as inherently
racist, sexist, or oppressive. Most diversity and inclusion training programs and every such program that is well-regarded by practitioners - are grounded
in a belief that what we all want is a level playing field for everyone,
regardless of their race, sex, and other identities. There is ample evidence
that our US federal agencies have not yet fully achieved their promise to
provide equal employment opportunities for all - yes, agencies set out to
provide EEO - but the data shows that we have a long way to go. Take annual
employee surveys, such as FEVS, for example. Most agencies have gaps across
race and gender, demonstrating clear patterns of fundamentally different and
unequal workplace experiences and outcomes by race, gender, and disability
status. For example, Black federal employees consistently have lower FEVS
favorability scores, compared to their peers in other race/ethnicity groups, in
categories such as personal work experiences and relationship with
supervisors. As another example, annual MD715 reports consistently show
that women and people of color are underrepresented in mission-critical
occupations (vs. relevant labor force benchmarks) and in leadership positions
(vs. their availability in lower-level jobs). These gaps are evidence that we
have not achieved fair, merit-based organizations. And worse, that the ways
in which our organizations are unfair have patterns - the harm being done to
people is not random, but is most likely to impact historically
underrepresented groups. EO 13950 would have us do what, exactly? Pretend
that these gaps do not exist? Believe that these gaps reflect true differences
in pure merit, and it just so happens that White men are more qualified than
every other group to hold positions of power in our government? Or what? I
am legitimately baffled by this EO and what it is trying to say about the causes

We need more, not less, training on race and sex/gender-based stereotyping
and discrimination. We have a duty to better understand the experiences and
feelings of all and to recognize that the minority in this country has always
been unfairly discriminated against. It is unbelievable that the president and
others might think that training like this is somehow discriminatory for white,
heterosexuals. Surely white heterosexuals have more grit than that and can
understand that being sensitive to the experiences of others does not, in any
way, detract from one's own experiences. That argument is without any merit
at all. We are so much better than this awful executive order.
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dangerous because they demonstrate a fundamental misunderstanding of
critical race theory and anti-racism trainings. These perspectives do NOT
propose that "one race or sex is inherently superior to another race or sex."
Rather, they point out the way that EVERYONE in US society has internalized
biases that favor Whites and males. They definitely do NOT say "an individual
should be discriminated against or receive adverse treatment solely or partly
because of his or her race or sex." However, they point out the way that
people of color and women frequently are. They do NOT claim that
"members of one race or sex cannot and should not attempt to treat others
without respect to race or sex." But rather, they demonstrate that, due to the
discrimination women and people of color still face, it is not truthful to
pretend that everyone is equal. Nowhere do they assert that "an individual's
moral character is necessarily determined by his or her race or sex." They also
do not claim that "an individual, by virtue of his or her race or sex, bears
responsibility for actions committed in the past by other members of the
same race or sex." However, they do assert that our current society is shaped
by the sociohistorical context of slavery and it is the responsibility of those
with privilege to change these norms going forward. In no way does CRT or
the anti-racism movement propose that "any individual should feel
discomfort, guilt, anguish, or any other form of psychological distress on
account of his or her race or sex." This discomfort is often a natural reaction
for people as they learn about the inequities that still exist. In fact, the
defensiveness of our current president and his followers is a textbook
example of this discomfort/distress. This EO is also a frightening example of
the avoidance and denial that is so common when humans are faced with
realities that challenge them or threaten to take away their power. In this
case, the president had the power to force his denial onto others.
I am against this order. Diversity related trainings are crucial for workplaces.
Increased awareness of diversity and inclusion is essential in our current
society. This order makes it increasingly difficult or nearly impossible for
federal employees to include these essential trainings.
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OFCCP-2020-0002-0010

CRT is racist and should be banned
Critical Race Theory is anti-white propaganda. Its racist towards whites, and it
needs to be stopped. We can only coexist with other races if everyone is
treated the same and no one is demeaned.
Critical race theory should be banned from all government funded institutions

OFCCP-2020-0002-0005

OFCCP-2 20-C 02-0009

Critical Race Theory (and other grievance studies) are a threat to a free society.

(b) 6

il am 100 percent AGAINST the idea of CRT. This is a hateful indoctrination and
!should be banned IMMEDIATELY from all public and private schools,
iGovernment and Corporations. CRT is anti white and racist and contrary to all
the good which America stands for. BAN CRT NOWIHR
-:CRT in all of its variations is highly divisive and counter to Americas ideals. It
flies in the face of Civil Rights law and will reverse all of the good it has done.
To allow CRT to be promoted will only breed more racism, divisiveness,
discrimination, and hate in our country. It is in large part to blame for the
current state our nation is in. It should not be allowed anywhere within our
federal government or with those who do business with the federal
government, or with those who receive federal funding. We most hold fast to
the words of Martin Luther King Jr. and judge others not by the color of their
skin, but by the content of their character.
Good EO. Critical Race Theory is dangerous. Needs to go further. California is
about to legalize discrimination based on race, gender, etc. This must be
stopped.
Critical Race Theory is modern day segregation and speaks to a perverse view
of collectivism versus individualism. I am completely against CRT training in the
workplace and schools. Thank you.
Critical race theory is a trojan horse that threatens our future. It is
institutionalized racism and is the exact stuff that should be stamped out. We
are not a racist country, but this perverted ideology could take us back there

DOL003916
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(b) 6

The Critical Race Theories being taught in schools and conducted as trainings in
the workplace is nothing but anti White racism. If you substituted the words
Jewish, Asian, Black, Hispanic, or any other racial group with the word White
the seminars and teachings would be categorically racist. Whites are not
immune from being treated poorly or from being the target of racism. These
racial sensitivity trainings are dressed up racism toward White people. In fact,
the very metric of success is measured in negative outcomes for White people.
If there are fewer Whites admitted to college or getting jobs then this is a
success according to CRT advocates. If White life expectancies drop, fertility
rates drop, incomes drop, then these are considered successful outcomes for
CRT advocates. I am personally embarrassed so many people have fallen for
this race hustler hoax, and it is a moral outrage that taxpayers are funding this
fraud.

DOL003917

Critical Race Theory, misrepresented in the main stream media as "racial
sensitivity training" is tearing our country apart. We are a country founded on
principles of individual human rights and human equality. We have not always
lived up to that, but the sentiments espoused in the Declaration of
Independence and enshrined in the limited government structure of the
Constitution were true when written and have been expanded since. The
current racial narrative is that America is as deeply racist today as it was during
slavery or Jim Crow, and centers everything on group identity and group
responsibility. That is entirely antithetical to our founding. To attribute
characteristics to a white person because they are white or a black person
because they are black is the definition of racism. All white people are not
racist, and all black people in America do not see themselves as victims of a
racist country in 2020. That is not to say we do not have racism, discrimination,
or inequality to work on rooting and solving. I can say that using the tools of
Critical Theory which completely reject the principles of individual human
equality, logic, reason, the Scientific Method, et cetera are the exact wrong
tools to use in addressing real racial issues today. We are inflaming racial
tensions by attributing the Scientific Method, the nuclear family, showing up
on time, turning in your work, etc. as aspects of "Whiteness" as the
Smithsonian did this summer is deeply offensive and racist. As an American
who cares about racial justice and equality, I urge our taxpayer funded
government to reject the divisive message or Critical Theory and embrace
liberal values of equality, human dignity, and human flourishing.

OFCCP-2020-0002-0012

(b) 6
OFCCP-2020-0002-1 1.3

I strongly endorse the President's Executive Order 13950. I concur completely
with his analysis and rationale. Our nation cannot realize the dreams and goals
of our founders and our current citizens if we are divided; if scapegoat and if
don't live up to the Declaration of Independence, "that all men are created
equal."

DOL003918

I am very grateful that you are taking action to protect our nation from the
poisonous ideology of Critical Race Theory. It is a school of thought that can
only lead to hatred and division. I have experienced first hand the destructive
nature of CRT as it has created division within my own family. I never could
have imagined that by working to raise my daughters well and sending them to
college I was actually destroying our relationship. I hope and pray that we are
able to prevent other families being destroyed by the lies perpetuated in CRT.

OFCCP-2020-0002-0014
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OF CP-2020-0002-0015
OFCCP-2020-0002-0016 Anonymous

OFCCP-2020-000
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I want this. CRT breeds hatred, victimhood, division, and abusive behavior. I do
not want it in our federally funded institutions. It is political and dangerous.
You are all insane' IIII What do you really want? What blacks want besides
looting?
Thank you for creating this [O. Critical Race Theory is pseudo-scientific, antiacademic, racist drivel. It rejects objectivity, individualism, and liberalism. It
has not place in the public square and should not receive a dollar of funding
from my taxes.

DOL003919
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I support preventing the teaching of CR I, or at least preventing presenting CR I
as the only method for viewing racial disparities/issues. It has some aspects of
truth, like all good lies, and so many well-meaning but ill-informed people
agree with it. It pretends to be the heir to MLK and the civil rights movement,
but it was founded because its founders interpreted the civil rights movement
to be a failure. They openly question "the very foundations of the liberal order,
including equality theory, legal reasoning, Enlightenment rationalism, and
neutral principles of constitutional law" (Delgado and Stefancic (2001), "Critical
Race Theory, An Introduction"), which many people think that despite failures
have lead to a pretty good system of governance. CRT lacks nuance (everything
is, or is caused by, racism), it defies dissent (CRT uses anecdotes as evidence of course anecdotes cannot be disagreed with, but anecdotes are a weak form
of evidence because they are so limited. Those who dissent are assumed to do
so not due to objective reasoning (which is doubted), but because they want
to maintain the racist status quo), and it rejects any methods which can be
used to disagree with it. The tips section for this comment says "Base your
justification on sound reasoning, scientific evidence, and/or how you will be
impacted". CRT would be happy to use "how you will be impacted" (if "you" is
a person of color, and "impacted" refers to negative effects of living in a white
supremacist culture - any other answers are the results of internalized
oppression), but "sound reasoning" and "scientific evidence", when used to
disagree with it, are called "The Master's Tools" (Lorde (1984), The Masters
Tools Will Never Dismantle the Masters House.). Sound reasoning and
scientific evidence are assumed to be limited to use by white people, which is
both racist and untrue. It is a political (power-based) strategy for analyzing
racism which goes against the lofty goals of equality and justice foundational
to the civil rights movement and foundational to the US Constitution.
Disagreeing with CRT is a matter of choosing a different set of politics - usually,
one which is less self-interested and more moderate CRT is an aberration not
https://amgreatness.com/2020/10/05/trum ps-anti-critical-race-theory-orderis-necessary-but-insufficient/ I think critical race theory is horrible. It needs to
be out of all government and schools.
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https://amgreatness.com/2020/10/05/trumps-anti-critical-race-theory-orderis-necessary-but-insufficient/ As comment I submit my article published at
American Greatness commenting on the merits and demerits of Trumps order
as it stands. I offer what I think is a way forward to builds on the existing order
to reach a more robust approach to the issue.
I am a federal employee and I see these trainings frequently. They are divisive,
racist and anti-American. White people are not born racist and the large
majority simply are not. America is a great country founded on equality. Ideas
like equity are dangerous.

(b) 6

Scapegoating has no place in any system which intends good outcomes for its
inhabitants. It is inevitably a Shirley Jackson Lottery which, in the end,
ritualistically chooses victims to bear the burden of its own sins. The Critical
Race Theory which has begun to pervade workplaces in the United States is
nothing more than a restated version of the scapegoating that we have seen
so many times before, both here and elsewhere. The process itself is
inherently toxic; and while it takes great effort to avoid, the effort is
worthwhile. Critical Theory is in direct opposition to American ideals and in
particular, Critical Race Theory is in direct opposition to the Civil Rights Acts
enacted federally and in states during the 1960s--laws which were hard-won
and profoundly based upon the notion of human dignity. The President's
executive order is wise in targeting the results of these phenomena rather
than the specific phenomena by name; such phenomena are adept at masking
through language and would easily sidestep direct naming of Critical Race
Theory. This element must be purged from all Federal dealings, and indeed any
dealings which claim to involve a democratic process or which claim to support
the Bill of Rights. I am in strong support of the President's executive order on
Race Stereotyping and Segregating.

OFCCP-2020-0002-1 .0

OFCCP-2020-0002-1

(b) 6 1

OFCCP-2020-0002-0023 John Doe

Critical race theory is divisive and goes against the enlightenment values on
which this country is founded. It is illiberal and totalitarian and must be
resisted. Thank you for taking action against it. Sincerely, A concerned citizen
too afraid to speak due to the illiberal mob
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Critical Theory is a dangerous ideology that attacks the very foundational
principles on which our nation was founded. It hacks away at the bedrock
values of our society. There should be ZERO tax dollars paying for Critical Race
Theory or Critical Gender Theory in either federal or state budgets. I urge the
government to put an immediate halt to any and all funding supporting this
poisonous ideology.
The Human Resources departments for all federal contractors need to make
their employees aware of the hotline.
up to this time, the white race has been discriminated against by employees
hired to come to work places and teach all the employees there that whites
were racists. i find such teaching to be discriminatory and it shuod not exist
anywhere n america. for taxpayers to be paying for this atrocity is outrageous.
clearlly we can all work under this dol proposal.
See attached pic
segregation in their government training
Plessy vs
furgouson is moot?
The City of Palmer recently began utilizing this training from Traliant. Would
you please review and let me know if it is in compliance with EO 13950? Thank
you
White is not a race. Where are you getting your information? Directly from
Stephen Miller? Systemic oppression is real. Is this a crime tip hotline for
people with hurt feelings? A mild discomfort complaint box? Anguish,
seriously?! If you dont believe in racism or sexism, how can you experience
anguish because you have to go to a boring training you dont like? I have had
to go to at least 3 trainings in my career to learn about the complexities of
Excel spreadsheets. I shopped online - it was fine. WHAT IS THE PUNISHMENT
for people/companies who violate this edict? Craig E. Leen, I see your name at
the bottom of this document as director of the OFCCO. This will be part of your
legacy, this sneaky, disingenuous, undemocratic drivel. You signed off on it, so
either you believe in it or somebody has promised you something.
Unbelievable cruelty & trickery.
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OFCCP-2020-0002-0031

(b) 6

This Executive Order prevents organizations like Centers for Independent
Living from being able to move forward with the anti-racism and
intersectionality of race and disability work. We are going backwards with this
EO instead of moving forward in history. This EO will prevent federal funded
organizations from being able to do any diversity or cultural awareness
trainings. Please DON'T support this Executive Order!
This EO is incredibly damaging to marginalized communities all over the US and
completely undermines the experiences of black Americans specifically. It is a
FACT that minorities experience racism, directly and indirectly, every day by
others in this country daily. This racism has been indoctrinated into our daily
lives through education and experiences. Pieces like Critical Race Theory force
us to examine the FACTUAL history of this country and the way that we have
treated minorities for centuries. We cannot work on creating everyone equal if
we as a country continue to ignore the long violent, racist basis that settlers
created this country on. When the constitution was founded, black people
were only counted as 3/4ths a person and those who signed that document
had the audacity to say that all people were created equal. Please reject this
EO. We have suffered enough.
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OFCCP-2020-0002-0032

(b)

On behalf myself, an Associate Professor at the University of Minnesota
Medical School, I appreciate the opportunity to provide comment on the
President Donald J. Trump signed Executive Order 13950, titled "Combating
Race and Sex Stereotyping". Within the Department of Psychiatry and
Behavioral Sciences, I oversee clinical training of students, medical residents
and fellows who train at clinical training sites, including the Minneapolis
Veterans Affairs Healthcare Center. Diversity, Equity and Inclusion training is
essential to our training mission, as we work to train a health workforce with
the skills needed to serve our diverse community. As a participant in several
initiatives at the University of Minnesota and the Minneapolis Veterans Affairs
Healthcare Center prior to the Executive Order, I can attest that Diversity,
Equity, and Inclusion training is not designed or intended to stereotype or
scapegoat any person or identity. Rather, these initiatives train participants to
notice explicit and implicit biases we may hold, explore and challenge these
biases, in order to develop skills to appreciate and celebrate our many
differences. When people experience discrimination or bias-related incidents
related to a protected category or classification, in their professional capacity,
or as recipients of healthcare, our whole community suffers. I implore the
Office of Federal Contract Compliance Programs to not only allow, but
promote Diversity, Equity and Inclusion training initiatives throughout the
Federal system and Federal Contractors. Thank you for your consideration.
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OFCCP-2020-0002-1

(b) 6

As a private citizen who has worked with the University of Minnesota Medical
School on a contract basis for many years and with Fortune 100 and 500
corporations in the Twin Cities for more than 20 years, I understand the
importance of providing Equity, Diversity and Inclusion training. In our country
in particular, this training is critical to helping each of us better understand and
manage our implicit and explicit biases when working with each other or when
serving the public. That training is even more important in the teaching
environment -- both for students and for educators. The President's belief that
such training encourages racial and sexual stereotyping and scapegoating is
ludicrous and comes from a position of white privilege. We absolutely must
equip generations of Americans with the ability to understand themselves
better when it comes to working/serving/living with those who are different
from themselves. It's critical to our democracy, to the pursuit of happiness,
and to a more satisfying way of living in our country. Please DO NOT APPROVE
this Executive Order. It flies in the face of our Constitution and denies the
reality of living in the United States today.
Please roll this back. It's regressive and counter to what folks in our country
have been fighting for for decades.
The presidents Executive Order is incredibly disturbing and goes against our
core values as government employees and healthcare workers to provide
respectful, inclusive, and culturally competent care to our nations veterans.
This order has had a chilling effect on our ability to learn and grow and
acknowledge the ugly truths of racism and other forms of oppression. I am
horrified to work somewhere that is trying to police my language in this way
and it makes me question whether this organization aligns with my personal
and professional values. This order interferes with my ability to do my job
which is to provide veterans with high quality competent mental health care. I
feel like we are moving backwards.
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OFCCP-2020-0002-0037 Anonymous

OFCCP-2020-0002-0038 Anonymous

OFCCP-2020-0002-0039

As a participant in a Diversity, Equity, and Inclusion (DEI) initiative at the
University of Minnesota, I can attest that DEI training is not designed or
intended to stereotype or scapegoat any person or identity. Rather, these
initiatives train participants to notice explicit and implicit biases we may hold,
explore and challenge these biases, in order to develop skills to appreciate and
celebrate our many differences. In these training initiatives, the oftenmarginalized aspects of my identity have been supported and validated, while
the majority aspects of my identity have *not* been shamed nor degraded. I
implore the Office of Federal Contract Compliance Programs to not only allow,
but promote Diversity, Equity and Inclusion training initiatives throughout the
Federal system and Federal Contractors. These trainings keep our systems and
our individuals healthy and well.
When I read this EO, my blood chilled. I have never seen such an infringement
on intellectual and critical study and thought. It denies history, and prevents
businesses from achieving goals and strategies. In addition, this is government
censorship at its worst. For those who think it's GREAT, know that federal
contractor/subcontractor can be ANY business that does business with the
federal government.
This is a shocking and science-defying mandate that will have horrible
repercussions for decades to come if not reversed IMMEDIATELY. This is
censorship of decades of research. This will harm many.
How can we live up to our country's standard of all people being treated
equally with an executive order that limits the ability for training and therefore
discussion about the times where that is NOT the case? As a taxpayer I expect
that government employees are being exposed to the theories and ideas that
are banned in this EO.
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OFCCP-2020-0002-0040 Anonymous

I believe this EO demonstrates a lack of understanding of the purpose of the
types of diversity training highlighted and diversity training in general. I am a
white, male and have been in the Federal Government for over 30 years I
taken numerous kinds of diversity training, including in the topics noted. NONE
of those training sessions have painted the United States as "irredeemably
racist" or have been "divisive" or "un-American." The wording of the EO and
OMB memos have already had a chilling effect that will not only end the
"offensive" training, but most likely many other types of diversity training that
have benefitted the Federal Government workforce. That can only serve to do
more harm to the workforce than a few disgruntled diversity training
attendees hae experienced. Yes, this type of training can make people
uncomfortable as we are challenged to look more deeply at ourselves, our
racist history, and where racism still holds on even today. But I believe
Americans are up to feeling some discomfort if it means the possibility of
making life better for ALL Americans. If there is a problem with diversity
training that is ineffective or given by unqualified individuals, then address that
problem. This EO, as written, will only serve to make the Federal workforce a
less diverse and inclusive environment. That would do harm to all the
Americans.
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OFCCP-2020-0002-0042

b) 6

This order has concerning economic ramifications for government services -- in
terms of government agencies ongoing ability to compete for employees,
contractors, and users of government services with the private sector. For
example, well-trained providers in the VA have already discussed leaving the
agency due to this odd and confusing order, instead to seek a setting where
intellectual censorship is not mandated. Additionally in the VA, the executive
order is a message to veterans from marginalized groups (e.g., racial
minorities, women) that consideration of their unique needs and struggles is
no longer a topic of importance and will not be taught to staff and providers.
The message is clear -- these topics of cultural study and training offend the
sensibilities of those in majority and privileged racial and gender groups who
would prefer not to be challenged to consider the perspectives of people other
than themselves and how their actions (this order being one of those actions)
may be contributing to these problems for people from marginalized groups.
As a result, the private sector will thrive from this order, potentially one of the
intended purposes of the order -- to continue to make irrelevant government
agencies that provide useful services for the public. This is an archaic order,
steeped in unconventional viewpoints not held by the majority of Americans,
that makes government services appear increasingly irrelevant and out of
touch with reality, but much more in touch with un-American beliefs of
censorship of thought, exclusion of people, and special protection for those
who insecurely attempt to hold onto their power. Government agencies and
indeed the American people deserve better than this.
I'm writing to share my strong disagreement with this Executive Order. As the
EO states, the United States has a long history of struggling for racial justice.
Limiting organizations' and government agencies' ability to train their staff on
how to continue to fight against racial injustice -- including by referring directly
to important racial justice theories and the existence of systematic racism and
white supremacy in the United States -- will limit our ability to ever achieve
racial justice in this country, as well ignore the lived experience of millions of
Americans. All individuals in the United States are not yet equal, and without
embracing this fundamental understanding, we will be held back as a country.
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:Providence

Health Services accept TRICARE as payment for medical services, therefore I
believe they fall into the category of a Federal subcontractor. I received an
email from my manager linking an internal web-page with Diversity and
Inclusion training resources. I have attached three of the resources, which
included phrases like, "minimizing the potential for harm your whiteness has.."
(from Kim Crayton's Being an Antiracist at Work), as well as many resources on
'White Privilege' and the 'implicit racism of being White'. In addition, there
were a long list of training articles available through the Providence's official
internal training website (RISE). Literally dozens of articles popped up when I
typed in 'Whiteness'. I believe these resources are unconstitutional.
This executive order is designed to stifle communication and discussion of
systemic racism and sexism. The hotline asking employees to report on one
another is reminiscent of The McCarthy era. How can we tackle making change
in our systems to reduce racism and sexism if we cannot have open and honest
communication. This order suppresses the free speech of federal workers and
prevents us from hiring external experts who could help us make change. This
executive order cannot stand!
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inclusion training programs, the vast majority of which do not cast any group
as a scapegoat, and do not characterize any particular group as inherently
racist, sexist, or oppressive. Most diversity and inclusion training programs and every such program that is well-regarded by practitioners - are grounded
in a belief that what we all want is a level playing field for everyone, regardless
of their race, sex, and other identities. There is ample evidence that our US
federal agencies have not yet fully achieved their promise to provide equal
employment opportunities for all - yes, agencies set out to provide EEO - but
the data shows that we have a long way to go. Take annual employee surveys,
such as FEVS, for example. Most agencies have gaps across race and gender,
demonstrating clear patterns of fundamentally different and unequal
workplace experiences and outcomes by race, gender, and disability status. For
example, Black federal employees consistently have lower FEVS favorability
scores, compared to their peers in other race/ethnicity groups, in categories
such as personal work experiences and relationship with supervisors. As
another example, annual MD715 reports consistently show that women and
people of color are underrepresented in mission-critical occupations (vs.
relevant labor force benchmarks) and in leadership positions (vs. their
availability in lower-level jobs). These gaps are evidence that we have not
achieved fair, merit-based organizations. And worse, that the ways in which
our organizations are unfair have patterns - the harm being done to people is
not random, but is most likely to impact historically underrepresented groups.
EO 13950 would have us do what, exactly? Pretend that these gaps do not
exist? Believe that these gaps reflect true differences in pure merit, and it just
so happens that White men are more qualified than every other group to hold
positions of power in our government? Or what? I am legitimately baffled by
this EO and what it is trying to say about the causes of these very real gaps in
outcomes for our fellow citizens. The EO is impractical and unsustainable. It
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OFCCP-2020-0002-0046 Anonymous

We need more, not less, training on race and sex/gender-based stereotyping
and discrimination. We have a duty to better understand the experiences and
feelings of all and to recognize that the minority in this country has always
been unfairly discriminated against. It is unbelievable that the president and
others might think that training like this is somehow discriminatory for white,
heterosexuals. Surely white heterosexuals have more grit than that and can
understand that being sensitive to the experiences of others does not, in any
way, detract from one's own experiences. That argument is without any merit
at all. We are so much better than this awful executive order.
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OFCCP-2020-0002-0048

b) 6

The executive order and other memos issued by the White House are
dangerous because they demonstrate a fundamental misunderstanding of
critical race theory and anti-racism trainings. These perspectives do NOT
propose that "one race or sex is inherently superior to another race or sex."
Rather, they point out the way that EVERYONE in US society has internalized
biases that favor Whites and males. They definitely do NOT say "an individual
should be discriminated against or receive adverse treatment solely or partly
because of his or her race or sex." However, they point out the way that
people of color and women frequently are. They do NOT claim that "members
of one race or sex cannot and should not attempt to treat others without
respect to race or sex." But rather, they demonstrate that, due to the
discrimination women and people of color still face, it is not truthful to
pretend that everyone is equal. Nowhere do they assert that "an individual's
moral character is necessarily determined by his or her race or sex." They also
do not claim that "an individual, by virtue of his or her race or sex, bears
responsibility for actions committed in the past by other members of the same
race or sex." However, they do assert that our current society is shaped by the
sociohistorical context of slavery and it is the responsibility of those with
privilege to change these norms going forward. In no way does CRT or the antiracism movement propose that "any individual should feel discomfort, guilt,
anguish, or any other form of psychological distress on account of his or her
race or sex." This discomfort is often a natural reaction for people as they learn
about the inequities that still exist. In fact, the defensiveness of our current
president and his followers is a textbook example of this discomfort/distress.
This EO is also a frightening example of the avoidance and denial that is so
common when humans are faced with realities that challenge them or
threaten to take away their power. In this case, the president had the power to
force his denial onto others.
I am against this order. Diversity related trainings are crucial for workplaces.
Increased awareness of diversity and inclusion is essential in our current
society. This order makes it increasingly difficult or nearly impossible for
federal employees to include these essential trainings.
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From:

Williams, Tina T - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=DE1CA1BB58004746A50104BD40A50623-WILLIAMS, T]
Sent:
11/5/2020 1:18:27 PM
To:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
CC:
Davidson, Patricia J - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=881aff8bf6fb4a85ae33921a0cb1596b-Davidson, P]; Gaglione, Robert J OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1488b4650b734927906fed5870ab9642-Gaglione, R]
Subject:
RE: 13950 Weekly Report
Attachments: 13950 Hotline Weekly Report

There's a total of 161. We sent that information on Monday

see attached.

From: Leen, Craig - OFCCP <Leen.Craig@DOL.gov>
Sent: Thursday, November 05, 2020 1:12 PM
(b) 6
Aol..gov>
To: Williams, Tina T - OFCCP
OFCCP
(b)
6
pdol.gov>; Gaglione, Robert J - OFCCP <Gaglione.Robert.J@dol.gov>
Cc: Davidson, Patricia J Subject: RE: 13950 Weekly Repo'rt
How many inquiries to the hotline have we received total?
Craig E. Leen
OFCCP Director

(b) 6

From: Williams, Tina T - OFCCP s
WoLgov>
Sent: Thursday, November 05, 2iozo-az:zri.Fivr-To: Leen, Craig - OFCCP <1...een,CraiE@DOi...gov>
Cc: Davidson, Patricia J - OFCCP 1
IdoLgov>; Gaglione, Robert J - OFCCP <Gaglione,Robert,i@doLgov>
(b) 6
Subject: 13950 Weekly Report
Craig,
Attached is the Thursday morning EO 13950 update. There have been no new comments received since Tuesday
afternoon, but I added a "Support" for one of the comments.
Here is the summary:
•

•

As of November 5, 2020, OFCCP has received 47 comments on the Request for Information: Race and Sex
Stereotyping and Scapegoating. Of the 47 comments received, 24 supported and 19 opposed Executive Order
13950. Of the supportive comments, 20 specifically mentioned Critical Race Theory while only 2 of the opposing
comments did. Only 3 comments have requested an OFCCP assessment of attached training materials.
None of the comments have been submitted on behalf of an employer.
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Tina Williams I Director
Division of Policy and Program Development
Office of Federal Contract Compliance Programs
200 Constitution Avenue, NW, Room C-3325 I Washington, DC 20210
Directi
Email:;

IFax: 202-693- 1305
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From:

Squitieri, Chad C - OSEC [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=80ED763B75B846FF8B842B19BD2B9156-SQUITIERI,]
Sent:
11/5/2020 2:30:07 PM
To:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
CC:
Mondl, Rachel E - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=7d7773f42e1545e886e760b3cb4b19fb-Mondl, Rach]
Subject:
Letter
Attachments: OFCCP Letter - 10-29-2020 clean (002).docx

Craig:
Now that DO,1 has signed off on the letter, it is cleared to be sent.
Best,
Chad
Chad
Squitieri
Special Assistant
Office of the Secretary
U.S. 1,to.t.u-ari.nuulLufliibor
(2(;2)
(b) 6

DO L003935

Draft; Deliberative; Pre-Decisional
<Date>

U. S. Chamber of Commerce
The Department of Labor received your letter addressed to the President concerning Executive
Order 13950, "Combating Race and Sex Stereotyping." Your letter was directed to the Office of
Federal Contract Compliance Programs (OFCCP) for response.
OFCCP is implementing Executive Order 13950 (the Order) consistent with its historical
mission to identify, remedy, and eliminate discrimination in employment. The Order ensures that
OFCCP's enforcement and compliance assistance efforts include certain forms of workplace
training programs. By doing so, OFCCP can help ensure that workplace training programs do not
in fact divide employees by telling them that, because of their particular race or sex, they are racist,
morally culpable, or less worthy of being heard. The programs described in the Order are examples
of such divisive training, and we do not expect Chamber members would disagree. It is beyond
reasonable dispute, for example, that the statement "virtually all White people . . . contribute to
racism" is itself a racially discriminatory statement. So too are the suggestions that "rational linear
thinking" and "hard work" are "aspects" of one race, but not another. It is the obviously
discriminatory statements such as those that OFCCP is most concerned with addressing.
To be clear, OFCCP continues to require contractors to engage in affirmative action, and
OFCCP continues to support and encourage appropriate diversity and inclusion training. OFCCP
agrees with you that such efforts "foster inclusive workplaces, help with talent recruitment," and
help federal contractors "remain competitive in a country with a wide range of different cultures."
Indeed, affirmative action obligations are part and parcel of being a federal contractor, as those
obligations enhance equal employment opportunity when performed correctly and consistently
with law. But being a federal contractor also comes with critical nondiscrimination obligations,
and diversity and inclusion efforts must not run afoul of those nondiscrimination obligations.
Secretary Scalia, in his speech at Franciscan University on October 12, 2020, succinctly
described the intent of the Order:
"I should be clear about what the President's new Order does not do. It does not
prohibit workplace training about non-discrimination and equal opportunity that
training is important, the Labor Department encourages it, and in some instances
we require it. Nor does the Order prohibit the diversity training offered by
countless American employers; training that, like my remarks today, emphasizes
the importance of recognizing the value and worth of people of all races and
creeds. American employers should value diversity and take extra strides to assure
opportunity for those who in the past have been denied it although they must do
so in a way that does not discriminate against others based on race, ethnicity, or
other protected characteristics. Finally, the President's Order does not prohibit
trainings about pre-conceptions or biases that people may have regardless of their
race or sex about people who are different, and which could cause slights or even
discrimination that's not intended. What the Order does prohibit, though, is
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Draft; Deliberative; Pre-Decisional
instruction in which federal contractors tell workers that because of their particular
race or sex, they are racist, morally culpable, or less worthy of being heard."
With respect to your letter's observation that an employee could file a non-meritorious
complaint, OFCCP is handling all hotline complaints consistent with the same compliance manual
and applicable regulations that OFCCP has long-relied upon. OFCCP remains committed to
ensuring that contractors receive due process, and that OFCCP only acts on meritorious complaints
with evidentiary support. Over the years, OFCCP has developed expertise in identifying and
acting upon legitimate complaints, and OFCCP will continue to rely upon its expertise when
enforcing the Order.
I would also emphasize that the remedy for a violation of affirmative and nondiscrimination
obligations is compliance and any necessary make-whole relief, and debarment only occurs for a
continued refusal to comply following a conciliation period and the opportunity for a full
adjudicatory hearing. Contractors are rarely ever debarred as they almost always opt to comply
when a violation is found.
The Department and OFCCP will continue to reach out to federal contractors and stakeholders,
host briefings, and give speeches to clarify the requirements of Executive Order 13950. In
addition, and as directed by the Order, OFCCP has published a request for information.
Contractors and their employees are encouraged to provide responses to that request. Finally,
OFCCP has already published responses to frequently asked questions (FAQs) in order to provide
the public with clear and transparent infoiniation.
Those FAQs are available at
haps://www.doLgov/agencieslorcepiffictslinecutivc-order-13950.
If you have any questions, please do not hesitate to contact me at (202) 693-0101 or
raigAciol, acry
Sincerely,

Craig E. Leen
Director
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From:

Gean, Lissette - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=BBB9A13178C24AADB6B7613F2F9041F3-GEAN, LISSE]
Sent:
11/5/2020 3:45:12 PM
To:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
Subject:
RE: Letter
Attachments: ChamberLetterResponse_11052020.docx

Hi Craig,
Please review the attached response letter, e.spec€ally the salutat€on.
Thanks,

From: Leen, Craig - OFCCP <Leen.Craig@DOL.gov>
Sent: Thursday, November 05, 2020 2:53 PM
(b) 6
@dol.gov>
To: Gean, Lissette - OFCCP 4_
Cc: Gaglione, Robert J - OFCcl? <Gpglione,_Robert.J@dol.gov>; Davidson, Patricia J - OFCCP
(b) 6
bdol.gov>
Williams, Tina T - OFCCP <_
Subject: FW: Letter
Importance: High

(b) 6

pdol.gov>;

Lissette, please f€nal€ze and send th€s afternoon. You can affix my signature, Thanks, Cra€g
Craig E. Leen
OFCCP Direct )
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From: Squitieri, Chad C - OSEC <squitieri,chad.c(a)dol,gov>
Sent: Thursday, November 05, 2020 2:30 PM
To: Leen, Craig - OFCCP <Leen.Craig@DOLgov>
Cc: Mondl, Rachel E - OSEC <Mondl.Rachei.E@doLgov>
Subject: Letter

Craig:
Now that. DOLT has signed. off on the letter, it is cleared. to be sent.

Best,
Chad
Chad C. Squitieri
Special Assistant.
Office of the Secretary.
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U.S. Department of Labor
(202) 61 (b) 6
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U.S. Department of Labor

Office of Federal Contract Compliance Programs
200 Constitution Avenue, N,W,
Washington, D,C, 20210

November 5, 2020

Chamber of Commerce of the United Sta
1615 H Street NW
Washington, DC 20062-2000

America

D ar Chamber of Commerce Membership:
The Department of Labor received your letter addressed to the President concerning
Executive Order 13950, "Combating Race and Sex Stereotyping." Your letter was directed to
the Office of Federal Contract Compliance Programs (OFCCP) for response.
OFCCP is implementing Executive Order 13950 (the Order) consistent with its historical
mission to identify, remedy, and eliminate discrimination in employment. The Order ensures that
OFCCP's enforcement and compliance assistance efforts include certain forms of workplace
training programs. By doing so, OFCCP can help ensure that workplace training programs do
not in fact divide employees by telling them that, because of their particular race or sex, they are
racist, morally culpable, or less worthy of being heard. The programs described in the Order are
examples of such divisive training, and we do not expect Chamber members would disagree. It
is beyond reasonable dispute, for example, that the statement "virtually all White people . . .
contribute to racism" is itself a racially discriminatory statement. So too are the suggestions that
"rational linear thinking" and "hard work" are "aspects" of one race, but not another. It is the
obviously discriminatory statements such as those that OFCCP is most concerned with
addressing.
To be clear, OFCCP continues to require contractors to engage in affirmative action, and
OFCCP continues to support and encourage appropriate diversity and inclusion training.
OFCCP agrees with you that such efforts "foster inclusive workplaces, help with talent
recruitment," and help federal contractors "remain competitive in a country with a wide range of
different cultures." Indeed, affirmative action obligations are part and parcel of being a federal
contractor, as those obligations enhance equal employment opportunity when performed
correctly and consistently with law. But being a federal contractor also comes with critical
nondiscrimination obligations, and diversity and inclusion efforts must not run afoul of those
nondiscrimination obligations.
Secretary Scalia, in his speech at Franciscan University on October 12, 2020, succinctly
described the intent of the Order:
"I should be clear about what the President's new Order does not do. It does not
prohibit workplace training about non-discrimination and equal opportunity that
training is important, the Labor Department encourages it, and in some instances
we require it. Nor does the Order prohibit the diversity training offered by
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countless American employers; training that, like my remarks today, emphasizes
the importance of recognizing the value and worth of people of all races and
creeds. American employers should value diversity and take extra strides to
assure opportunity for those who in the past have been denied it although they
must do so in a way that does not discriminate against others based on race,
ethnicity, or other protected characteristics. Finally, the President's Order does
not prohibit trainings about pre-conceptions or biases that people may have—
regardless of their race or sex—about people who are different, and which could
cause slights or even discrimination that's not intended. What the Order does
prohibit, though, is instruction in which federal contractors tell workers that
because of their particular race or sex, they are racist, morally culpable, or less
worthy of being heard."
With respect to your letter's observation that an employee could file a non-meritorious
complaint, OFCCP is handling all hotline complaints consistent with the same compliance
manual and applicable regulations that OFCCP has long-relied upon. OFCCP remains
committed to ensuring that contractors receive due process, and that OFCCP only acts on
meritorious complaints with evidentiary support. Over the years, OFCCP has developed
expertise in identifying and acting upon legitimate complaints, and OFCCP will continue to rely
upon its expertise when enforcing the Order.
I would also emphasize that the remedy for a violation of affirmative and nondiscrimination
obligations is compliance and any necessary make-whole relief, and debarment only occurs for a
continued refusal to comply following a conciliation period and the opportunity for a full
adjudicatory hearing. Contractors are rarely ever debarred as they almost always opt to comply
when a violation is found.
The Department and OFCCP will continue to reach out to federal contractors and
stakeholders, host briefings, and give speeches to clarify the requirements of Executive Order
13950. In addition, and as directed by the Order, OFCCP has published a request for
information. Contractors and their employees are encouraged to provide responses to that
request. Finally, OFCCP has already published responses to frequently asked questions (FAQs)
in order to provide the public with clear and transparent information. Those FAQs are available
at https://www,dol. ovlauncieslofccp/fagslexecutive-orcier-13950.
If you have any questions, please do not hesitate to contact me at (202) 693-0101 or
dol,g,ov.
Sincerely,

Craig E. Leen
Director
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From:

Gean, Lissette - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=BBB9A13178C24AADB6B7613F2F9041F3-GEAN, LISSE]
Sent:
11/5/2020 4:06:18 PM
To:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
CC:
Gaglione, Robert J - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1488b4650b734927906fed5870ab9642-Gaglione, R]; Davidson, Patricia J OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=881aff8bf6fb4a85ae33921a0cb1596b-Davidson, P]; Williams, Tina T - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=de1ca1bb58004746a50104bd40a50623-Williams, T]
Subject:
RE: Letter
Attachments: USChamber_of_CommerceResponse_11052020.pdf

Hi Craig,
Per our discussion, I am€ attaching the letter requested.
Thank you,
Lissette
From: Leen, Craig - OFCCP <Leen.Craig@DOL.gov>
Sent: Thursday, Novemberf15._.2_0211.2:5a.Py
To: Gean, Lissette - OFCCP
Cc: Gaglione, Robert J - OFCCP <Gaglione.Robert.J@dol.gov>; Davidson, Patricia J - OFCCP a
Williams, Tina T - OFCCP
Subject: FW: Letter
Importance: High

(b) 6

dol.gov>

L._

(b) 6

._Fdol.gov>;

Lissette, please finalize and send this afternoon, You can affix my signature. Thanks, Craig
Craig E. Leen
OFCCP Director

—
wS

Our Po:mow Your Woet,

From: Squitieri, Chad C - OSEC <squitieri,chad.c@doLgov>
Sent: Thursday, November 05, 2020 2:30 PM
To: Leen, Craig - OFCCP <Leen.C€aig@DOLgov>
Cc: Mondl, Rachel E - OSEC <Mondi‘Rachel.E@doLgov>
Subject: Letter

Craig:
Now

that DOJ has signed off on the letter. it is cleared to be sent.

DOL003942

Best,
Chad
Chad C. Squitieri
pecial Assistant
Office of the Secretary
U.S. De_partment of Labor
(2021
(b) 6
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US, Department of Labor

Office of Federal Cont€act Compliance Programs
200 Constitution Avenue, N,W,
Washingto€n, D,C, 20210

November 5, 2020

U.S. Chamber of Commerce
c/o Glenn Spencer
Senior Vice President, Employment Policy Division
1615 H Street, NW
Washington, DC 20062-2000
Via Electronic Mail at GSpenceria)USChamber.com
Dear Mr. Spencer:
The Department of Labor received your letter addressed to the President concerning
Executive Order 13950, "Combating Race and Sex Stereotyping." Your letter was directed to
the Office of Federal Contract Compliance Programs (OFCCP) for response.
OFCCP is implementing Executive Order 13950 (the Order) consistent with its historical
mission to identify, remedy, and eliminate discrimination in employment. The Order ensures that
OFCCP's enforcement and compliance assistance efforts include certain forms of workplace
training programs. By doing so, OFCCP can help ensure that workplace training programs do
not in fact divide employees by telling them that, because of their particular race or sex, they are
racist, morally culpable, or less worthy of being heard. The programs described in the Order are
examples of such divisive training, and we do not expect Chamber members would disagree. It
is beyond reasonable dispute, for example, that the statement "virtually all White people . . .
contribute to racism" is itself a racially discriminatory statement. So too are the suggestions that
"rational linear thinking" and "hard work" are "aspects" of one race, but not another. It is the
obviously discriminatory statements such as those that OFCCP is most concerned with
addressing.
To be clear, OFCCP continues to require contractors to engage in affirmative action, and
OFCCP continues to support and encourage appropriate diversity and inclusion training.
OFCCP agrees with you that such efforts "foster inclusive workplaces, help with talent
recruitment," and help federal contractors "remain competitive in a country with a wide range of
different cultures." Indeed, affirmative action obligations are part and parcel of being a federal
contractor, as those obligations enhance equal employment opportunity when performed
correctly and consistently with law. But being a federal contractor also comes with critical
nondiscrimination obligations, and diversity and inclusion efforts must not run afoul of those
nondiscrimination obligations.
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Secretary Scalia, in his speech at Franciscan University on October 12, 2020, succinctly
described the intent of the Order:
"I should be clear about what the President's new Order does not do. It does not
prohibit workplace training about non-discrimination and equal opportunity that
training is important, the Labor Department encourages it, and in some instances
we require it. Nor does the Order prohibit the diversity training offered by
countless American employers; training that, like my remarks today, emphasizes
the importance of recognizing the value and worth of people of all races and
creeds. American employers should value diversity and take extra strides to
assure opportunity for those who in the past have been denied it although they
must do so in a way that does not discriminate against others based on race,
ethnicity, or other protected characteristics. Finally, the President's Order does
not prohibit trainings about pre-conceptions or biases that people may have
regardless of their race or sex—about people who are different, and which could
cause slights or even discrimination that's not intended. What the Order does
prohibit, though, is instruction in which federal contractors tell workers that
because of their particular race or sex, they are racist, morally culpable, or less
worthy of being heard."
With respect to your letter's observation that an employee could file a non-meritorious
complaint, OFCCP is handling all hotline complaints consistent with the same compliance
manual and applicable regulations that OFCCP has long-relied upon. OFCCP remains
committed to ensuring that contractors receive due process, and that OFCCP only acts on
meritorious complaints with evidentiary support. Over the years, OFCCP has developed
expertise in identifying and acting upon legitimate complaints, and OFCCP will continue to rely
upon its expertise when enforcing the Order.
I would also emphasize that the remedy for a violation of affirmative and nondiscrimination
obligations is compliance and any necessary make-whole relief, and debarment only occurs for a
continued refusal to comply following a conciliation period and the opportunity for a full
adjudicatory hearing. Contractors are rarely ever debarred as they almost always opt to comply
when a violation is found.
The Department and OFCCP will continue to reach out to federal contractors and
stakeholders, host briefings, and give speeches to clarify the requirements of Executive Order
13950. In addition, and as directed by the Order, OFCCP has published a request for
information. Contractors and their employees are encouraged to provide responses to that
request. Finally, OFCCP has already published responses to frequently asked questions (FAQs)
in order to provide the public with clear and transparent information. Those FAQs are available
at https://wrkvw.dol.gov/agencies/ofccp/faqs/executive-order-13950.
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If you have any questions, please do not hesitate to contact me at (202) 693-0101 or
Leen.Craig(a,!dol.gov.
Sincerely,

Craig E. Leen
Director
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From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
11/5/2020 4:14:33 PM
To:
Mondl, Rachel E - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=7d7773f42e1545e886e760b3cb4b19fb-Mondl, Rach]; Squitieri, Chad C OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=80ed763b75b846ff8b842b19bd2b9156-Squitieri,]
Subject:
FW: OFCCP Letter to U.S. Chamber of Commerce
Attachments: OFCCP Letter to U.S. Chamber of Commerce.pdf

FYI.
Craig E. Leen
OFCC:P Director

iftimow. your Watk,

From: Leen, Craig - OFCCP
Sent: Thursday, November 05, 2020 4:14 PM
To: 'GSpencer@USChamber.com' <GSpencer@USChamber.com>
Cc: Gean, Lissette - OFCCP <Gean.Lissette@dol.gov>
Subject: OFCCP Letter to U.S. Chamber of Commerce
Glenn,
Please see the attached response from OFCCP to the letter from the U.S. Chamber of Commerce regarding Executive
Order 13950. As mentioned in the letter, if you have any questions please do not hesitate to contact me.
Best regards,
Craig
Craig E. Leen
Director, Office of Federal Contract Compliance Programs
U.S. Department of Labor
200 Constitution Avenue, NW
Room C3325
Washington, DC 20210
(202) 693-1115 (Phone)
(202) 693-1304 (Fax)
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US, Department of Labor

Office of Federal Cont€act Compliance Programs
200 Constitution Avenue, N,W,
Washingto€n, D,C, 20210

November 5, 2020

U.S. Chamber of Commerce
c/o Glenn Spencer
Senior Vice President, Employment Policy Division
1615 H Street, NW
Washington, DC 20062-2000
Via Electronic Mail at GSpenceria)USChamber.com
Dear Mr. Spencer:
The Department of Labor received your letter addressed to the President concerning
Executive Order 13950, "Combating Race and Sex Stereotyping." Your letter was directed to
the Office of Federal Contract Compliance Programs (OFCCP) for response.
OFCCP is implementing Executive Order 13950 (the Order) consistent with its historical
mission to identify, remedy, and eliminate discrimination in employment. The Order ensures that
OFCCP's enforcement and compliance assistance efforts include certain forms of workplace
training programs. By doing so, OFCCP can help ensure that workplace training programs do
not in fact divide employees by telling them that, because of their particular race or sex, they are
racist, morally culpable, or less worthy of being heard. The programs described in the Order are
examples of such divisive training, and we do not expect Chamber members would disagree. It
is beyond reasonable dispute, for example, that the statement "virtually all White people . . .
contribute to racism" is itself a racially discriminatory statement. So too are the suggestions that
"rational linear thinking" and "hard work" are "aspects" of one race, but not another. It is the
obviously discriminatory statements such as those that OFCCP is most concerned with
addressing.
To be clear, OFCCP continues to require contractors to engage in affirmative action, and
OFCCP continues to support and encourage appropriate diversity and inclusion training.
OFCCP agrees with you that such efforts "foster inclusive workplaces, help with talent
recruitment," and help federal contractors "remain competitive in a country with a wide range of
different cultures." Indeed, affirmative action obligations are part and parcel of being a federal
contractor, as those obligations enhance equal employment opportunity when performed
correctly and consistently with law. But being a federal contractor also comes with critical
nondiscrimination obligations, and diversity and inclusion efforts must not run afoul of those
nondiscrimination obligations.
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Secretary Scalia, in his speech at Franciscan University on October 12, 2020, succinctly
described the intent of the Order:
"I should be clear about what the President's new Order does not do. It does not
prohibit workplace training about non-discrimination and equal opportunity that
training is important, the Labor Department encourages it, and in some instances
we require it. Nor does the Order prohibit the diversity training offered by
countless American employers; training that, like my remarks today, emphasizes
the importance of recognizing the value and worth of people of all races and
creeds. American employers should value diversity and take extra strides to
assure opportunity for those who in the past have been denied it although they
must do so in a way that does not discriminate against others based on race,
ethnicity, or other protected characteristics. Finally, the President's Order does
not prohibit trainings about pre-conceptions or biases that people may have
regardless of their race or sex—about people who are different, and which could
cause slights or even discrimination that's not intended. What the Order does
prohibit, though, is instruction in which federal contractors tell workers that
because of their particular race or sex, they are racist, morally culpable, or less
worthy of being heard."
With respect to your letter's observation that an employee could file a non-meritorious
complaint, OFCCP is handling all hotline complaints consistent with the same compliance
manual and applicable regulations that OFCCP has long-relied upon. OFCCP remains
committed to ensuring that contractors receive due process, and that OFCCP only acts on
meritorious complaints with evidentiary support. Over the years, OFCCP has developed
expertise in identifying and acting upon legitimate complaints, and OFCCP will continue to rely
upon its expertise when enforcing the Order.
I would also emphasize that the remedy for a violation of affirmative and nondiscrimination
obligations is compliance and any necessary make-whole relief, and debarment only occurs for a
continued refusal to comply following a conciliation period and the opportunity for a full
adjudicatory hearing. Contractors are rarely ever debarred as they almost always opt to comply
when a violation is found.
The Department and OFCCP will continue to reach out to federal contractors and
stakeholders, host briefings, and give speeches to clarify the requirements of Executive Order
13950. In addition, and as directed by the Order, OFCCP has published a request for
information. Contractors and their employees are encouraged to provide responses to that
request. Finally, OFCCP has already published responses to frequently asked questions (FAQs)
in order to provide the public with clear and transparent information. Those FAQs are available
at https://wrkvw.dol.gov/agencies/ofccp/faqs/executive-order-13950.
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If you have any questions, please do not hesitate to contact me at (202) 693-0101 or
Leen.Craig(a,!dol.gov.
Sincerely,

Craig E. Leen
Director
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From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
11/5/2020 4:14:50 PM
To:
Kilberg, Andrew G - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=285bfb7c58734e858f9cbd77c1bcf3c7-Kilberg, An]; Swearingen, Brett A OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=446467c1acd144b4bddd78130ecd530d-Swearingen,]; Squitieri, Chad C OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=80ed763b75b846ff8b842b19bd2b9156-Squitieri,]; Taylor, Timothy J - SOL
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=363c0a5d85ca453eb4d8a2a62a9c286f-Taylor, Tim]
Subject:
FW: OFCCP Letter to U.S. Chamber of Commerce
Attachments: OFCCP Letter to U.S. Chamber of Commerce.pdf

FYI.
Craig E. Leen
OFCC:P Director

Nopasc Yew Wo*,

From: Leen, Craig - OFCCP
Sent: Thursday, November 05, 2020 4:14 PM
To: 'GSpencer@USChamber.com' <GSpencer@USChamber.com>
Cc: Gean, Lissette - OFCCP <Gean.Lissette@dol.gov>
Subject: OFCCP Letter to U.S. Chamber of Commerce
Glenn,
Please see the attached response from OFCCP to the letter from the U.S. Chamber of Commerce regarding Executive
Order 13950. As mentioned in the letter, if you have any questions please do not hesitate to contact me.
Best regards,
Craig
Craig E. Leen
Director, Office of Federal Contract Compliance Programs
U.S. Department of Labor
200 Constitution Avenue, NW
Room C3325
Washington, DC 20210
(202) 693-1115 (Phone)
(202) 693-1304 (Fax)
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US, Department of Labor

Office of Federal Cont€act Compliance Programs
200 Constitution Avenue, N,W,
Washingto€n, D,C, 20210

November 5, 2020

U.S. Chamber of Commerce
c/o Glenn Spencer
Senior Vice President, Employment Policy Division
1615 H Street, NW
Washington, DC 20062-2000
Via Electronic Mail at GSpenceria)USChamber.com
Dear Mr. Spencer:
The Department of Labor received your letter addressed to the President concerning
Executive Order 13950, "Combating Race and Sex Stereotyping." Your letter was directed to
the Office of Federal Contract Compliance Programs (OFCCP) for response.
OFCCP is implementing Executive Order 13950 (the Order) consistent with its historical
mission to identify, remedy, and eliminate discrimination in employment. The Order ensures that
OFCCP's enforcement and compliance assistance efforts include certain forms of workplace
training programs. By doing so, OFCCP can help ensure that workplace training programs do
not in fact divide employees by telling them that, because of their particular race or sex, they are
racist, morally culpable, or less worthy of being heard. The programs described in the Order are
examples of such divisive training, and we do not expect Chamber members would disagree. It
is beyond reasonable dispute, for example, that the statement "virtually all White people . . .
contribute to racism" is itself a racially discriminatory statement. So too are the suggestions that
"rational linear thinking" and "hard work" are "aspects" of one race, but not another. It is the
obviously discriminatory statements such as those that OFCCP is most concerned with
addressing.
To be clear, OFCCP continues to require contractors to engage in affirmative action, and
OFCCP continues to support and encourage appropriate diversity and inclusion training.
OFCCP agrees with you that such efforts "foster inclusive workplaces, help with talent
recruitment," and help federal contractors "remain competitive in a country with a wide range of
different cultures." Indeed, affirmative action obligations are part and parcel of being a federal
contractor, as those obligations enhance equal employment opportunity when performed
correctly and consistently with law. But being a federal contractor also comes with critical
nondiscrimination obligations, and diversity and inclusion efforts must not run afoul of those
nondiscrimination obligations.
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Secretary Scalia, in his speech at Franciscan University on October 12, 2020, succinctly
described the intent of the Order:
"I should be clear about what the President's new Order does not do. It does not
prohibit workplace training about non-discrimination and equal opportunity that
training is important, the Labor Department encourages it, and in some instances
we require it. Nor does the Order prohibit the diversity training offered by
countless American employers; training that, like my remarks today, emphasizes
the importance of recognizing the value and worth of people of all races and
creeds. American employers should value diversity and take extra strides to
assure opportunity for those who in the past have been denied it although they
must do so in a way that does not discriminate against others based on race,
ethnicity, or other protected characteristics. Finally, the President's Order does
not prohibit trainings about pre-conceptions or biases that people may have
regardless of their race or sex—about people who are different, and which could
cause slights or even discrimination that's not intended. What the Order does
prohibit, though, is instruction in which federal contractors tell workers that
because of their particular race or sex, they are racist, morally culpable, or less
worthy of being heard."
With respect to your letter's observation that an employee could file a non-meritorious
complaint, OFCCP is handling all hotline complaints consistent with the same compliance
manual and applicable regulations that OFCCP has long-relied upon. OFCCP remains
committed to ensuring that contractors receive due process, and that OFCCP only acts on
meritorious complaints with evidentiary support. Over the years, OFCCP has developed
expertise in identifying and acting upon legitimate complaints, and OFCCP will continue to rely
upon its expertise when enforcing the Order.
I would also emphasize that the remedy for a violation of affirmative and nondiscrimination
obligations is compliance and any necessary make-whole relief, and debarment only occurs for a
continued refusal to comply following a conciliation period and the opportunity for a full
adjudicatory hearing. Contractors are rarely ever debarred as they almost always opt to comply
when a violation is found.
The Department and OFCCP will continue to reach out to federal contractors and
stakeholders, host briefings, and give speeches to clarify the requirements of Executive Order
13950. In addition, and as directed by the Order, OFCCP has published a request for
information. Contractors and their employees are encouraged to provide responses to that
request. Finally, OFCCP has already published responses to frequently asked questions (FAQs)
in order to provide the public with clear and transparent information. Those FAQs are available
at https://wrkvw.dol.gov/agencies/ofccp/faqs/executive-order-13950.
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If you have any questions, please do not hesitate to contact me at (202) 693-0101 or
Leen.Craig(a,!dol.gov.
Sincerely,

Craig E. Leen
Director
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From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
11/5/2020 4:15:06 PM
To:
OScannlain, Kate S - SOL [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=fc246996e74e4c8d8c6e5c73700c3406-OScannlain,]
Subject:
FW: OFCCP Letter to U.S. Chamber of Commerce
Attachments: OFCCP Letter to U.S. Chamber of Commerce.pdf

FYI,
Craig E. Leen
OFCCP Director

Pwpose., Yew Wotk,

From: Leen, Craig - OFCCP
Sent: Thursday, November 05, 2020 4:14 PM
To: 'GSpencer@USChamber.com' <GSpencer@USChamber.com>
Cc: Gean, Lissette - OFCCP <Gean.Lissette@dol.gov>
Subject: OFCCP Letter to U.S. Chamber of Commerce
Glenn,
Please see the attached response from OFCCP to the letter from the U.S. Chamber of Commerce regarding Executive
Order 13950. As mentioned in the letter, if you have any questions please do not hesitate to contact me.
Best regards,
Craig
Craig E. Leen
Director, Office of Federal Contract Compliance Programs
U.S. Department of Labor
200 Constitution Avenue, NW
Room C3325
Washington, DC 20210
(202) 693-1115 (Phone)
(202) 693-1304 (Fax)

ANt
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US, Department of Labor

Office of Federal Cont€act Compliance Programs
200 Constitution Avenue, N,W,
Washingto€n, D,C, 20210

November 5, 2020

U.S. Chamber of Commerce
c/o Glenn Spencer
Senior Vice President, Employment Policy Division
1615 H Street, NW
Washington, DC 20062-2000
Via Electronic Mail at GSpenceria)USChamber.com
Dear Mr. Spencer:
The Department of Labor received your letter addressed to the President concerning
Executive Order 13950, "Combating Race and Sex Stereotyping." Your letter was directed to
the Office of Federal Contract Compliance Programs (OFCCP) for response.
OFCCP is implementing Executive Order 13950 (the Order) consistent with its historical
mission to identify, remedy, and eliminate discrimination in employment. The Order ensures that
OFCCP's enforcement and compliance assistance efforts include certain forms of workplace
training programs. By doing so, OFCCP can help ensure that workplace training programs do
not in fact divide employees by telling them that, because of their particular race or sex, they are
racist, morally culpable, or less worthy of being heard. The programs described in the Order are
examples of such divisive training, and we do not expect Chamber members would disagree. It
is beyond reasonable dispute, for example, that the statement "virtually all White people . . .
contribute to racism" is itself a racially discriminatory statement. So too are the suggestions that
"rational linear thinking" and "hard work" are "aspects" of one race, but not another. It is the
obviously discriminatory statements such as those that OFCCP is most concerned with
addressing.
To be clear, OFCCP continues to require contractors to engage in affirmative action, and
OFCCP continues to support and encourage appropriate diversity and inclusion training.
OFCCP agrees with you that such efforts "foster inclusive workplaces, help with talent
recruitment," and help federal contractors "remain competitive in a country with a wide range of
different cultures." Indeed, affirmative action obligations are part and parcel of being a federal
contractor, as those obligations enhance equal employment opportunity when performed
correctly and consistently with law. But being a federal contractor also comes with critical
nondiscrimination obligations, and diversity and inclusion efforts must not run afoul of those
nondiscrimination obligations.
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Secretary Scalia, in his speech at Franciscan University on October 12, 2020, succinctly
described the intent of the Order:
"I should be clear about what the President's new Order does not do. It does not
prohibit workplace training about non-discrimination and equal opportunity that
training is important, the Labor Department encourages it, and in some instances
we require it. Nor does the Order prohibit the diversity training offered by
countless American employers; training that, like my remarks today, emphasizes
the importance of recognizing the value and worth of people of all races and
creeds. American employers should value diversity and take extra strides to
assure opportunity for those who in the past have been denied it although they
must do so in a way that does not discriminate against others based on race,
ethnicity, or other protected characteristics. Finally, the President's Order does
not prohibit trainings about pre-conceptions or biases that people may have
regardless of their race or sex—about people who are different, and which could
cause slights or even discrimination that's not intended. What the Order does
prohibit, though, is instruction in which federal contractors tell workers that
because of their particular race or sex, they are racist, morally culpable, or less
worthy of being heard."
With respect to your letter's observation that an employee could file a non-meritorious
complaint, OFCCP is handling all hotline complaints consistent with the same compliance
manual and applicable regulations that OFCCP has long-relied upon. OFCCP remains
committed to ensuring that contractors receive due process, and that OFCCP only acts on
meritorious complaints with evidentiary support. Over the years, OFCCP has developed
expertise in identifying and acting upon legitimate complaints, and OFCCP will continue to rely
upon its expertise when enforcing the Order.
I would also emphasize that the remedy for a violation of affirmative and nondiscrimination
obligations is compliance and any necessary make-whole relief, and debarment only occurs for a
continued refusal to comply following a conciliation period and the opportunity for a full
adjudicatory hearing. Contractors are rarely ever debarred as they almost always opt to comply
when a violation is found.
The Department and OFCCP will continue to reach out to federal contractors and
stakeholders, host briefings, and give speeches to clarify the requirements of Executive Order
13950. In addition, and as directed by the Order, OFCCP has published a request for
information. Contractors and their employees are encouraged to provide responses to that
request. Finally, OFCCP has already published responses to frequently asked questions (FAQs)
in order to provide the public with clear and transparent information. Those FAQs are available
at https://wrkvw.dol.gov/agencies/ofccp/faqs/executive-order-13950.
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If you have any questions, please do not hesitate to contact me at (202) 693-0101 or
Leen.Craig(a,!dol.gov.
Sincerely,

Craig E. Leen
Director

3

DO L003960

Sent:
To:
CC:

11/5/2020 4:20:15 PM
Smith, Ja'Ron K. EOP/WHO [Ja'Ron.K.Smith@who.eop.gov]
Squitieri, Chad C - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=80ed763b75b846ff8b842b19bd2b9156-Squitieri,]
Subject:
FW: OFCCP Letter to U.S. Chamber of Commerce
Attachments: OFCCP Letter to U.S. Chamber of Commerce.pdf

Craig E. Leen
OFCCP Director
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From: Leen, Craig - OFCCP
Sent: Thursday, November 05, 2020 4:14 PM
To: 'GSpencer@USChamber.com' <GSpencer@USChamber.com>
Cc: Gean, Lissette - OFCCP <Gean.Lissette@dol.gov>
Subject: OFCCP Letter to U.S. Chamber of Commerce
Glenn,
Please see the attached response from OFCCP to the letter from the U.S. Chamber of Commerce regarding Executive
Order 13950. As mentioned in the letter, if you have any questions please do not hesitate to contact me.
Best regards,
Craig
Craig E. Leen
Director, Office of Federal Contract Compliance Programs
U.S. Department of Labor
200 Constitution Avenue, NW
Room C3325
Washington, DC 20210
(202) 693-1115 (Phone)
(202) 693-1304 (Fax)
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US, Department of Labor

Office of Federal Cont€act Compliance Programs
200 Constitution Avenue, N,W,
Washingto€n, D,C, 20210

November 5, 2020

U.S. Chamber of Commerce
c/o Glenn Spencer
Senior Vice President, Employment Policy Division
1615 H Street, NW
Washington, DC 20062-2000
Via Electronic Mail at GSpenceria)USChamber.com
Dear Mr. Spencer:
The Department of Labor received your letter addressed to the President concerning
Executive Order 13950, "Combating Race and Sex Stereotyping." Your letter was directed to
the Office of Federal Contract Compliance Programs (OFCCP) for response.
OFCCP is implementing Executive Order 13950 (the Order) consistent with its historical
mission to identify, remedy, and eliminate discrimination in employment. The Order ensures that
OFCCP's enforcement and compliance assistance efforts include certain forms of workplace
training programs. By doing so, OFCCP can help ensure that workplace training programs do
not in fact divide employees by telling them that, because of their particular race or sex, they are
racist, morally culpable, or less worthy of being heard. The programs described in the Order are
examples of such divisive training, and we do not expect Chamber members would disagree. It
is beyond reasonable dispute, for example, that the statement "virtually all White people . . .
contribute to racism" is itself a racially discriminatory statement. So too are the suggestions that
"rational linear thinking" and "hard work" are "aspects" of one race, but not another. It is the
obviously discriminatory statements such as those that OFCCP is most concerned with
addressing.
To be clear, OFCCP continues to require contractors to engage in affirmative action, and
OFCCP continues to support and encourage appropriate diversity and inclusion training.
OFCCP agrees with you that such efforts "foster inclusive workplaces, help with talent
recruitment," and help federal contractors "remain competitive in a country with a wide range of
different cultures." Indeed, affirmative action obligations are part and parcel of being a federal
contractor, as those obligations enhance equal employment opportunity when performed
correctly and consistently with law. But being a federal contractor also comes with critical
nondiscrimination obligations, and diversity and inclusion efforts must not run afoul of those
nondiscrimination obligations.
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Secretary Scalia, in his speech at Franciscan University on October 12, 2020, succinctly
described the intent of the Order:
"I should be clear about what the President's new Order does not do. It does not
prohibit workplace training about non-discrimination and equal opportunity that
training is important, the Labor Department encourages it, and in some instances
we require it. Nor does the Order prohibit the diversity training offered by
countless American employers; training that, like my remarks today, emphasizes
the importance of recognizing the value and worth of people of all races and
creeds. American employers should value diversity and take extra strides to
assure opportunity for those who in the past have been denied it although they
must do so in a way that does not discriminate against others based on race,
ethnicity, or other protected characteristics. Finally, the President's Order does
not prohibit trainings about pre-conceptions or biases that people may have
regardless of their race or sex—about people who are different, and which could
cause slights or even discrimination that's not intended. What the Order does
prohibit, though, is instruction in which federal contractors tell workers that
because of their particular race or sex, they are racist, morally culpable, or less
worthy of being heard."
With respect to your letter's observation that an employee could file a non-meritorious
complaint, OFCCP is handling all hotline complaints consistent with the same compliance
manual and applicable regulations that OFCCP has long-relied upon. OFCCP remains
committed to ensuring that contractors receive due process, and that OFCCP only acts on
meritorious complaints with evidentiary support. Over the years, OFCCP has developed
expertise in identifying and acting upon legitimate complaints, and OFCCP will continue to rely
upon its expertise when enforcing the Order.
I would also emphasize that the remedy for a violation of affirmative and nondiscrimination
obligations is compliance and any necessary make-whole relief, and debarment only occurs for a
continued refusal to comply following a conciliation period and the opportunity for a full
adjudicatory hearing. Contractors are rarely ever debarred as they almost always opt to comply
when a violation is found.
The Department and OFCCP will continue to reach out to federal contractors and
stakeholders, host briefings, and give speeches to clarify the requirements of Executive Order
13950. In addition, and as directed by the Order, OFCCP has published a request for
information. Contractors and their employees are encouraged to provide responses to that
request. Finally, OFCCP has already published responses to frequently asked questions (FAQs)
in order to provide the public with clear and transparent information. Those FAQs are available
at https://wrkvw.dol.gov/agencies/ofccp/faqs/executive-order-13950.
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If you have any questions, please do not hesitate to contact me at (202) 693-0101 or
Leen.Craig(a,!dol.gov.
Sincerely,

Craig E. Leen
Director
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From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
11/5/2020 4:31:21 PM
To:
Mehrens, Nathan P - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=e5dcc8d9a3964c41bd883186fabdaf45-Mehrens, Na]
Subject:
FW: OFCCP Letter to U.S. Chamber of Commerce
Attachments: OFCCP Letter to U.S. Chamber of Commerce.pdf

FYI.
Craig E. Leen
OFCCP Director
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From: Leen, Craig - OFCCP
Sent: Thursday, November 05, 2020 4:14 PM
To: 'GSpencer@USChamber.com' <GSpencer@USChamber.com>
Cc: Gean, Lissette - OFCCP <Gean.Lissette@dol.gov>
Subject: OFCCP Letter to U.S. Chamber of Commerce
Glenn,
Please see the attached response from OFCCP to the letter from the U.S. Chamber of Commerce regarding Executive
Order 13950. As mentioned in the letter, if you have any questions please do not hesitate to contact me.
Best regards,
Craig
Craig E. Leen
Director, Office of Federal Contract Compliance Programs
U.S. Department of Labor
200 Constitution Avenue, NW
Room C3325
Washington, DC 20210
(202) 693-1115 (Phone)
(202) 693-1304 (Fax)
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US, Department of Labor

Office of Federal Cont€act Compliance Programs
200 Constitution Avenue, N,W,
Washingto€n, D,C, 20210

November 5, 2020

U.S. Chamber of Commerce
c/o Glenn Spencer
Senior Vice President, Employment Policy Division
1615 H Street, NW
Washington, DC 20062-2000
Via Electronic Mail at GSpenceria)USChamber.com
Dear Mr. Spencer:
The Department of Labor received your letter addressed to the President concerning
Executive Order 13950, "Combating Race and Sex Stereotyping." Your letter was directed to
the Office of Federal Contract Compliance Programs (OFCCP) for response.
OFCCP is implementing Executive Order 13950 (the Order) consistent with its historical
mission to identify, remedy, and eliminate discrimination in employment. The Order ensures that
OFCCP's enforcement and compliance assistance efforts include certain forms of workplace
training programs. By doing so, OFCCP can help ensure that workplace training programs do
not in fact divide employees by telling them that, because of their particular race or sex, they are
racist, morally culpable, or less worthy of being heard. The programs described in the Order are
examples of such divisive training, and we do not expect Chamber members would disagree. It
is beyond reasonable dispute, for example, that the statement "virtually all White people . . .
contribute to racism" is itself a racially discriminatory statement. So too are the suggestions that
"rational linear thinking" and "hard work" are "aspects" of one race, but not another. It is the
obviously discriminatory statements such as those that OFCCP is most concerned with
addressing.
To be clear, OFCCP continues to require contractors to engage in affirmative action, and
OFCCP continues to support and encourage appropriate diversity and inclusion training.
OFCCP agrees with you that such efforts "foster inclusive workplaces, help with talent
recruitment," and help federal contractors "remain competitive in a country with a wide range of
different cultures." Indeed, affirmative action obligations are part and parcel of being a federal
contractor, as those obligations enhance equal employment opportunity when performed
correctly and consistently with law. But being a federal contractor also comes with critical
nondiscrimination obligations, and diversity and inclusion efforts must not run afoul of those
nondiscrimination obligations.
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Secretary Scalia, in his speech at Franciscan University on October 12, 2020, succinctly
described the intent of the Order:
"I should be clear about what the President's new Order does not do. It does not
prohibit workplace training about non-discrimination and equal opportunity that
training is important, the Labor Department encourages it, and in some instances
we require it. Nor does the Order prohibit the diversity training offered by
countless American employers; training that, like my remarks today, emphasizes
the importance of recognizing the value and worth of people of all races and
creeds. American employers should value diversity and take extra strides to
assure opportunity for those who in the past have been denied it although they
must do so in a way that does not discriminate against others based on race,
ethnicity, or other protected characteristics. Finally, the President's Order does
not prohibit trainings about pre-conceptions or biases that people may have
regardless of their race or sex—about people who are different, and which could
cause slights or even discrimination that's not intended. What the Order does
prohibit, though, is instruction in which federal contractors tell workers that
because of their particular race or sex, they are racist, morally culpable, or less
worthy of being heard."
With respect to your letter's observation that an employee could file a non-meritorious
complaint, OFCCP is handling all hotline complaints consistent with the same compliance
manual and applicable regulations that OFCCP has long-relied upon. OFCCP remains
committed to ensuring that contractors receive due process, and that OFCCP only acts on
meritorious complaints with evidentiary support. Over the years, OFCCP has developed
expertise in identifying and acting upon legitimate complaints, and OFCCP will continue to rely
upon its expertise when enforcing the Order.
I would also emphasize that the remedy for a violation of affirmative and nondiscrimination
obligations is compliance and any necessary make-whole relief, and debarment only occurs for a
continued refusal to comply following a conciliation period and the opportunity for a full
adjudicatory hearing. Contractors are rarely ever debarred as they almost always opt to comply
when a violation is found.
The Department and OFCCP will continue to reach out to federal contractors and
stakeholders, host briefings, and give speeches to clarify the requirements of Executive Order
13950. In addition, and as directed by the Order, OFCCP has published a request for
information. Contractors and their employees are encouraged to provide responses to that
request. Finally, OFCCP has already published responses to frequently asked questions (FAQs)
in order to provide the public with clear and transparent information. Those FAQs are available
at https://wrkvw.dol.gov/agencies/ofccp/faqs/executive-order-13950.
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If you have any questions, please do not hesitate to contact me at (202) 693-0101 or
Leen.Craig(a,!dol.gov.
Sincerely,

Craig E. Leen
Director
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From:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
Sent:
11/5/2020 4:15:23 PM
To:
Pizzella, Patrick - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=020a6a73fa4b4dc696cec40e29784dbe-Pizzella, P]
Subject:
FW: OFCCP Letter to U.S. Chamber of Commerce
Attachments: OFCCP Letter to U.S. Chamber of Commerce.pdf

FYI.
Craig E. Leen
OFCCP Director
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From: Leen, Craig - OFCCP
Sent: Thursday, November 05, 2020 4:15 PM
To: Kilberg, Andrew G - OSEC <Kilberg.Andrew.G@dol.gov>; Swearingen, Brett A - OSEC <swearingen.brett.a@dol.gov>;
Squitieri, Chad C - OSEC <squitieri.chad.c@dol.gov>; Taylor, Timothy J - SOL <Taylor.Timothy.J@dol.gov>
Subject: FW: OFCCP Letter to U.S. Chamber of Commerce
FYI.
Craig E. Leen
OFCCP Director
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From: Leen, Craig - OFCCP
Sent: Thursday, November 05, 2020 4:14 PM
To: 'GSpencer@USChamber.com' <GSpencerODUSCIlz-mlber.corri>
Cc: Gean, Lissette - OFCCP <Geart,Lissette(a)dol,gov>
Subject: OFCCP Letter to U.S. Chamber of Commerce
Glenn,
Please see the attached response from OFCCP to the letter from the U.S. Chamber of Commerce regarding Executive
Order 13950. As mentioned in the letter, if you have any questions please do not hesitate to contact me.
Best regards,
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Craig
Craig E. Leen
Director, Office of Federal Contract Compliance Programs
U.S. Department of Labor
200 Constitution Avenue, NW
Room C3325
Washington, DC 20210
(202) 693-1115 (Phone)
(202) 693-1304 (Fax)
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US, Department of Labor

Office of Federal Cont€act Compliance Programs
200 Constitution Avenue, N,W,
Washingto€n, D,C, 20210

November 5, 2020

U.S. Chamber of Commerce
c/o Glenn Spencer
Senior Vice President, Employment Policy Division
1615 H Street, NW
Washington, DC 20062-2000
Via Electronic Mail at GSpenceria)USChamber.com
Dear Mr. Spencer:
The Department of Labor received your letter addressed to the President concerning
Executive Order 13950, "Combating Race and Sex Stereotyping." Your letter was directed to
the Office of Federal Contract Compliance Programs (OFCCP) for response.
OFCCP is implementing Executive Order 13950 (the Order) consistent with its historical
mission to identify, remedy, and eliminate discrimination in employment. The Order ensures that
OFCCP's enforcement and compliance assistance efforts include certain forms of workplace
training programs. By doing so, OFCCP can help ensure that workplace training programs do
not in fact divide employees by telling them that, because of their particular race or sex, they are
racist, morally culpable, or less worthy of being heard. The programs described in the Order are
examples of such divisive training, and we do not expect Chamber members would disagree. It
is beyond reasonable dispute, for example, that the statement "virtually all White people . . .
contribute to racism" is itself a racially discriminatory statement. So too are the suggestions that
"rational linear thinking" and "hard work" are "aspects" of one race, but not another. It is the
obviously discriminatory statements such as those that OFCCP is most concerned with
addressing.
To be clear, OFCCP continues to require contractors to engage in affirmative action, and
OFCCP continues to support and encourage appropriate diversity and inclusion training.
OFCCP agrees with you that such efforts "foster inclusive workplaces, help with talent
recruitment," and help federal contractors "remain competitive in a country with a wide range of
different cultures." Indeed, affirmative action obligations are part and parcel of being a federal
contractor, as those obligations enhance equal employment opportunity when performed
correctly and consistently with law. But being a federal contractor also comes with critical
nondiscrimination obligations, and diversity and inclusion efforts must not run afoul of those
nondiscrimination obligations.
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Secretary Scalia, in his speech at Franciscan University on October 12, 2020, succinctly
described the intent of the Order:
"I should be clear about what the President's new Order does not do. It does not
prohibit workplace training about non-discrimination and equal opportunity that
training is important, the Labor Department encourages it, and in some instances
we require it. Nor does the Order prohibit the diversity training offered by
countless American employers; training that, like my remarks today, emphasizes
the importance of recognizing the value and worth of people of all races and
creeds. American employers should value diversity and take extra strides to
assure opportunity for those who in the past have been denied it although they
must do so in a way that does not discriminate against others based on race,
ethnicity, or other protected characteristics. Finally, the President's Order does
not prohibit trainings about pre-conceptions or biases that people may have
regardless of their race or sex—about people who are different, and which could
cause slights or even discrimination that's not intended. What the Order does
prohibit, though, is instruction in which federal contractors tell workers that
because of their particular race or sex, they are racist, morally culpable, or less
worthy of being heard."
With respect to your letter's observation that an employee could file a non-meritorious
complaint, OFCCP is handling all hotline complaints consistent with the same compliance
manual and applicable regulations that OFCCP has long-relied upon. OFCCP remains
committed to ensuring that contractors receive due process, and that OFCCP only acts on
meritorious complaints with evidentiary support. Over the years, OFCCP has developed
expertise in identifying and acting upon legitimate complaints, and OFCCP will continue to rely
upon its expertise when enforcing the Order.
I would also emphasize that the remedy for a violation of affirmative and nondiscrimination
obligations is compliance and any necessary make-whole relief, and debarment only occurs for a
continued refusal to comply following a conciliation period and the opportunity for a full
adjudicatory hearing. Contractors are rarely ever debarred as they almost always opt to comply
when a violation is found.
The Department and OFCCP will continue to reach out to federal contractors and
stakeholders, host briefings, and give speeches to clarify the requirements of Executive Order
13950. In addition, and as directed by the Order, OFCCP has published a request for
information. Contractors and their employees are encouraged to provide responses to that
request. Finally, OFCCP has already published responses to frequently asked questions (FAQs)
in order to provide the public with clear and transparent information. Those FAQs are available
at https://wrkvw.dol.gov/agencies/ofccp/faqs/executive-order-13950.

2

DO L003972

If you have any questions, please do not hesitate to contact me at (202) 693-0101 or
Leen.Craig(a,!dol.gov.
Sincerely,

Craig E. Leen
Director
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From:

Gean, Lissette - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=BBB9A13178C24AADB6B7613F2F9041F3-GEAN, LISSE]
Sent:
11/5/2020 7:45:45 PM
To:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
Subject:
FW: FOIA Requests Related to EO 13950
Attachments: FOIA Khazan 2021-F-01146 req.pdf; FOIA Rohe 2021-F-01256 req.pdf; FOIA Lee 2021-F-00938 req.pdf; FOIA Pulver
2021-F-00328 req.pdf

FYI Only

be meeting with DPPD & CRLM tomorrow to discuss

From: Gean, Lissette - OFCCP
Sent: Thursday, November 05, 2020 7:45 PM
dol.gov>
To: Williams, Tina T - OFCCP
Cc: Bickerstaffe, Keir - SOL <
klol.gov>; Bennett, Anna Laura - SOLI
Davidson, Patricia J - OFCCP
@dol.gov>; Smith, Kelley - OFCCP <Si
Subject: FOIA Requests Related to EO 13950

, b) 6

(b)
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Hi Tina,
In preparation for our meeting tomorrow, I am attaching the 4 FOIA requests we have received thus far

related to EO 13950. They are:
FOIA Pulver 2021-F-00328 — Expedite to prevent potential litigation
For September 22, 2019, through October 16, 2020:
1. All communications between Department of Labor officials or staff and entities or persons outside the
federal government, related to Executive Order 13950,
"Executive Order Combating Race and Sex Stereotyping," and
• OCIO search yielded 173 emails. I will receive them 11/6/2020.
2. All records concerning "training that promotes race or sex stereotyping or scapegoating" conducted or
provided by federal contractors.
• Search pending discussion with DPPD/CRLM
FOIA Khazan 2021-F-01146
... for the period of time of September 25, 2020, through October 31, 2020, copies of all emails and
transcripts of calls sent to the hotline for the EO on combating Race and Sex Stereotyping at 202-3432008 or OFCCPComplaintHotline@dolzov. Names or identifying details of the complainants to this
hotline are not needed.
• Search pending discussion with DPPD/CRLM
FOIA Rohe 2021-F-01256
I would like to make a FOIA request for all emails sent to the following email address as of receipt of
this request: OFCCPComplaintHotline@doLgov. I would like them in an electronic format.
• Search pending discussion with DPPD/CRLM
FOIA Lee 2021-F-00938 (NAACP) — Large Request
a) Any and all documents regarding the creation, drafting, development, or promulgation of the
Executive Order, including but not limited to the Department of Treasury seminar referenced in the
Executive Order; the Training materials from Argonne National Laboratories referenced in the
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Executive Order; the Materials from Sandia National Laboratories referenced in the Executive
Order; the Smithsonian Institution museum graphic referenced in the Executive Order; drafts of the
Executive Order; written comments, edits, and any other documents related to any interagency
review of the Executive Order; any analysis of the economy and efficiency of the Executive Order
made pursuant to the Federal Property and Administrative Services Act; and all other
correspondence, statements, memoranda, presentations and instructions related to the creation,
drafting, development, or promulgation of the Executive Order, including without limitation any
correspondence, statements, memoranda, presentations and instructions from the White House
Domestic Policy Council.
b) Any and all documents related to any requests made by or to federal agencies seeking examples of
diversity, racial sensitivity or other racial inclusivity trainings conducted in the past three years that
might be implicated by this order, and the responses received from those agencies.
c) Any and all drafts and final memoranda, opinions, or correspondence regarding review of the
Executive Order for form and legality by the U.S. Department of Justice ("DOJ"), as required by
Executive Order 11,030 § 2, 27 Fed. Reg. 5,847 (June 19, 1962).
d) Any and all drafts and final memoranda, opinions, or correspondence regarding amendments, or
lack thereof, to Executive Order 11246 of September 24, 1965 (Equal Opportunity Opportunity).
e) Any and all documents related to the implementation of the Executive Order, including but not
limited to any review process that would be undertaken of existing contracts and the guidelines or
standards for this process; any presentations or related materials explaining what is specifically
prohibited by the Executive Order; any intra-agency communications or communications with the
Office of Management and Budget and other documents related to the creation and maintenance
of the hotline referenced in the Executive Order; any memoranda or advisories provided to agency
personnel related to the launch or implementation of the initiative; and any directives provided to
agency leadership describing the plans, processes or procedures for the implementation of the
Executive Order.
f) Any and all documents and communications received in response to the Executive Order, including
but not limited to communications to the hotline created pursuant to Section 4(b); and
communications from other federal agencies, contractors, subcontractors and grant recipients.
g) Any and all documents that OFCCP received in response to its request for information from Federal
contractors, Federal subcontractors, and employees of Federal contractors and subcontractors
regarding the diversity and inclusion trainings, workshops or similar programming provided to
employees.
h) Any and all documents that OFCCP used to assess the submissions received in response to its
request for information pursuant to the Executive Order.
Bruce's initial take on the record search:
• In reviewing the request, for point "a" and "c" we should conduct an email search for the Front
Office staff about the executive order prior to its issuance.
• For point "b", we should conduct an email search from and to all external email addresses
ending in *.gov from the front office staff using the terms, "diversity", "racial sensitivity" or
"racial inclusivity" for the last three years.
• Points "d — h" are all internal searches. First we must identify who are the record holders. We
have to engage them in a dialogue so we can refine the search. Point "f" may be the easiest.
We should start by asking fora log of the calls.
• Search pending discussion with DPPD/CRLM
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Thanks,
Lissette
Lissette Gear
Chief of Staff
Office of Federal Contract
it'dol.gov
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From:

Gean, Lissette - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=BBB9A13178C24AADB6B7613F2F9041F3-GEAN, LISSE]
Sent:
11/6/2020 9:05:10 AM
To:
Squitieri, Chad C - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=80ed763b75b846ff8b842b19bd2b9156-Squitieri,]; Swearingen, Brett A OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=446467c1acd144b4bddd78130ecd530d-Swearingen,]; Campbell, Carl V OASAM OSPE [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=58406165746e4d5ca4e1eb70b8daf53e-Campbell, C]; Lacey, Kimberly G. OASAM OHR [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=7dc33276a48248619f4fde7331668bc7-Lacey, Kimb]
CC:
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
Subject:
Meeting with Aubrey Shines - Handout
Attachments: Getting to All Lives Matter - Introduction Deck[14860].pdf; Meeting_with_AubreyShines_Details_11062020.docx

Good morning,
I am attaching the handout that Aubrey Shines, of CCC Diversity Training, will present during today's meeting scheduled
from 1p to 2p.
If you are attending in person, please go to ETA's Executive Meeting Room S-2322.
,Thy_ou_are_attending remotely, I will update the invitation with call-in information — Call In: 866-745-4717 I Participant:

(b1 6
I am including the list of participants, which is also attached to the meeting invitation.
Thank you,
Lissette
Lissette Gean
Chief of Staff
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Gettiagg

All Lives
Matter
Stronger Teams Through
an Open, Honest Conversation about
Races Politics and Society

EIVERSITY
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R

ecently, heightened racial and political tensions in the US have
caused companies, organizations, and all Americans to take a
closer look at the challenge of diversity. The popular trend of
assuming "implicit bas and "systemic racism" not only drives
misinformation and serves as cover for a potentially divisive social
agenda, but also has severe negative consequences for group
cohesion in the workplace.

Getting to All Lives Matter starts with the powerful premise that a majority of
Americans want to continue to build a society in which everyone's life matters
equally. Our program uses facts, correct history, and basic common principles to help
team members truly learn from each other and be open to different perspectives
instead of the blame-game approach pursued by "White Fragility" and other recent
race-based methods.
CCC Diversity Trainings has developed an uplifting one-day training program that is
meant to address the complex issues of tolerance, race, and dialogue from the
perspective that Ali Lives Matter. We believe that the vast majority of people are
inherently good and do not harbor racist or prejudiced attitudes, We also believe that
confrontations in the workplace, like most other social settings, are often fueled by a
lack of understanding and difficulty communicating, not malice.

Gettigg
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li
Why All Lives Matter Works

How We Get Race Wrong

Don't Take the Bait

Our six training modules will give your team the tools and resources they need to have a fact-based
conversation about these difficult topics and approach interactions with their colleagues with greater respect
and an open mind. Getting to All Lives Matter helps trainees evaluate real-world situations and learn to
lead with a greater measure of understanding before jumping to conclusions based on race, ethnic
background, politics, religion, or other immutable facts. In these modules we will explore the myths and
realities behind a range of topics to help build better, more productive teams for your organization.

Fact-Based Talk on Equality
and Opportunity

What's Working, What Didn't,
and What Should be Tried

Focused Minds and Open Hearts
DOL003981

You are not the problem.

The All Lives Matter
Approach Means
Stronger Teams

The accusation of "systemic racism" leveled by
"White Fragility" author Robin DiAngelo, Black
Lives Matter, and others is divisive and unfair. It
ignores our common history as Americans and
disparages past and present efforts to alleviate
racial inequalities.
A race-based approach also threatens to
undermine civil rights protections guaranteed by
the Constitution. Citing relevant studies and best
practices, this module explores the relationship
between the actual state of race relations and why
the "blame" tactics don't build stronger teams.
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Being more responsible.

Don't Take the
Bait to Hate

Being a good team member means being
responsible with information and interactions. In
this session, we'll explore how the press and social
media inflame racial division and how to protect
yourself from misinformation.
Trainees will learn how best to consume
information and constructively discuss what's on
the front pages with co-workers. We all can play a
role in toning down the conversation to make it
more productive for everyone.

** ***
MAKE AMERICA
GREAT AGAIN
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Let's talk together about solutions.

What's Working,
What Didn't, and
What Should Be Tried

In this session, we'll have a discussion about the
public policy efforts that have intended to reduce
inequality. Did they do more harm than good? Was
this failure indicative of racial malice or unintended
consequences?
Participants in this module will be asked to
examine policies in light of today's race rhetoric
and decide for themselves what solutions make
sense to them. We will emphasize empowerment
over victimhood in dealing with issues ranging from
poverty and education to economic opportunity
and crime.
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More facts and less inflammation.
In this module we examine the ideological agendas
of those driving the race conversation. We
separate facts from fiction when it comes to key
claims from Black Lives Matter, the New York
Times' 1619 Project, and others.
Participants will also examine common spin and
historical inaccuracies about race relations and
work together to help define real racism.
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Just the facts.
Too often our social and workplace conversations
about racial inequality and politics are
oversimplified and therefore overheated. We'll look
at what's really responsible for inequality in
America. Participants will work through a mythsversus-reality exercise and discuss their
implications.
This module is designed to help us understand
why certain social challenges persist and how we
can constructively work toward solutions without
unfairly assigning blame to one group or another.
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Coming together means success.
This session will explore real-world workplace
scenarios that go beyond race to help create a
more tolerant team environment that encourages
people to be themselves. Inciting resentment and
fear leads to dysfunctional teams.
We'll stress that Getting to All Lives Matter is only
possible with true compassion, understanding, and
evidence-based adjustments to the way we
approach each other.
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Meeting with Aubrey Shines
Date: November 6, 2020 - 1:00 pm to 2:00 pm (Eastern)
Location: 200 Constitution Ave., NW, Room S-2322, Washington DC 20210
Remote: See Link to Microsoft Teams in the Invitation

Stakeholders
Aubrey Shines
Founder & Chairman
CCC Diversity Training
Derek McCoy
CCC Diversity Training
Dain Pascocello
Empire Solutions
William Hadden
Shirley & McVicker Public Affairs
O: 703.E (b)
_ _ _ _5_ _ _ _
US Department of Labor Participants
Craig E. Leen
Director, Office of Federal Contract Compliance Programs
O: 202.E (b) 6
Chad C. Squitieri
Special Assistant, Office of the Secretary
O: 202.E (b) 6
Brett A. Swearingen
Counselor to the Deputy Secretary
O: 202.1 (b) 6
Carl V. Campbell, DBA
Chief Procurement Officer
Office of the Assistant Secretary for Administration and Management
O: 202.c (b) 6
Kimberly G. Lacey
Chief, Division of Workforce Development and Inclusion
O: 202.E (b) 6

DOL003989

From:
Sent:
To:

CC:

Subject:

Gean, Lissette - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=BBB9A13178C24AADB6B7613F2F9041F3-GEAN, LISSE]
11/6/2020 12:42:45 PM
Swearingen, Brett A - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=446467c1acd144b4bddd78130ecd530d-Swearingen,]; Campbell, Carl V OASAM OSPE [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=58406165746e4d5ca4e1eb70b8daf53e-Campbell, C]; Lacey, Kimberly G. OASAM OHR [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=7dc33276a48248619f4fde7331668bc7-Lacey, Kimb]
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]; Squitieri, Chad C - OSEC
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=80ed763b75b846ff8b842b19bd2b9156-Squitieri,]
RE: Meeting with Aubrey Shines - Handout

Good afternoon everyone,
Our guests have arrived a bit early. Craig is escorting them to the meeting room (5-2322). Craig will also be dialing in
with the leader code soon.
Thank you,
Lissette
From: Gean, Lissette - OFCCP
Sent: Friday, November 06, 2020 9:05 AM
To: Squitieri, Chad C - OSEC <squitieri.chad.c@dol.gov>; Swearingen, Brett A - OSEC <swearingen.brett.a@dol.gov>;
Campbell, Carl V_ OASAM OSPE
Lacey, Kimberly G. - OASAM OHR
(b) 6
(b) 6
S@DOL.gov>
Cc: Leen, Craig - OFCCP (Leen.Craig@dol.gov) <Leen.Craig@dol.gov>
Subject: Meeting with Aubrey Shines - Handout

bdol.gov>;

Good morning,
I am attaching the handout that Aubrey Shines, of CCC Diversity Training, will present during today's meeting scheduled
from 1p to 2p.
If you are attending in person, please go to ETA's Executive Meeting Room S-2322.
If you are attending remotely, I will update the invitation with call-in information — Call In: 866-745-4717 I Participant:

(b) 6
I am including the list of participants, which is also attached to the meeting invitation.
Thank you,
Lissette

•

Lissette Gean
Chief of Staff
Saffieeof.Feaeral Contract Compliance Programs
d l,

(b) 6
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From:
Sent:
To:

CC:

Subject:

Leen, Craig - OFCCP [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5FFD4A5B3CC74F49A5D2BF4C747416D4-LEEN, CRAIG]
11/6/2020 2:30:38 PM
Gean, Lissette - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bbb9a13178c24aadb6b7613f2f9041f3-Gean, Lisse]; Swearingen, Brett A OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=446467c1acd144b4bddd78130ecd530d-Swearingen,]; Campbell, Carl V OASAM OSPE [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=58406165746e4d5ca4e1eb70b8daf53e-Campbell, C]; Lacey, Kimberly G. OASAM OHR [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=7dc33276a48248619f4fde7331668bc7-Lacey, Kimb]
Squitieri, Chad C - OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=80ed763b75b846ff8b842b19bd2b9156-Squitieri,]; Williams, Tina T - OFCCP
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=de1ca1bb58004746a50104bd40a50623-Williams, T]
RE: Meeting with Aubrey Shines - Handout

The meeting went very well Lissette. Thanks everyone.

be following up on Monday. Best, Craig

Craig E. Leen
OFCCP Director

(b) 6

From: Gean, Lissette - OFCCP s
dol.gov>
Sent: Friday, November 06, 2dzo-1274-sTivr--1
To: Swearingen, Brett A - OSEC <swearingen.brett.a@dol.gov>; Campbell, Carl V - OASAM OSPE
<
Odol.gov>; Lacey, Kimberly G. - OASAM OHR 1
@DOL.gov>
(b) 6
(b) 6
Cc: Leen, Craig - OFCCP <Leen.Craig@DOL.gov>; Squitieri, ChadiC=USEC<squitieri.chad.c@dol.gov>
Subject: RE: Meeting with Aubrey Shines - Handout
Good afternoon everyone,
Our guests have arrived a bit early. Craig is escorting them to the meeting room (S-2322). Craig will also be dialing in
with the leader code soon.
Thank you,
Lissette
From: Gean, Lissette - OFCCP
Sent: Friday, November 06, 2020 9:05 AM
To: Squitieri, Chad C - OSEC <squitieri.chad.c@dol.Eov>; Swearingen, Brett A - OSEC <sweari€ngen.brett.a@dol.gov>;
Campbell, Carl V - OASAM OSPE <
L:udol,gov>; Lacey, Kimberly G. - OASAM OHR
(b) 6
(b) 6
pDOL.gov>
Cc: Leen, Craig - OFCCP (Leen.Craig)doLgov) <Leen.Craip,Vdol.gov>
Subject: Meeting with Aubrey Shines - Handout

DOL003992

Good morning,
I am attaching the handout that Aubrey Shines, of CCC Diversity Training, will present during today's meeting scheduled
from 1p to 2p.
If you are attending in person, please go to ETA's Executive Meeting Room S-2322.
If you are attending remotely, I will update the invitation with call-in information — Call In: 866-745-4717 I Participant:

(b) 6
I am including the list of participants, which is also attached to the meeting invitation.
Thank you,
Lissette
Lissette Gcan
Chief of Staff
Office of Federal Contract Compliance Programs

Hol.gov
(b) 6 .:

DOL003993

From:
Sent:
To:

CC:
Subject:

Lacey, Kimberly G. - OASAM OHR [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=7DC33276A48248619F4FDE7331668BC7-LACEY, KIMB]
11/6/2020 9:18:32 AM
Gean, Lissette - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bbb9a13178c24aadb6b7613f2f9041f3-Gean, Lisse]; Squitieri, Chad C - OSEC
[/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=80ed763b75b846ff8b842b19bd2b9156-Squitieri,]; Swearingen, Brett A OSEC [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=446467c1acd144b4bddd78130ecd530d-Swearingen,]; Campbell, Carl V OASAM OSPE [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=58406165746e4d5ca4e1eb70b8daf53e-Campbell, C]
Leen, Craig - OFCCP [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ffd4a5b3cc74f49a5d2bf4c747416d4-Leen, Craig]
RE: Meeting with Aubrey Shines - Handout

Thanks, Lissette!
Kimberly Lacey

Chief' Division of Workforce Development and Inclusion
U.S. Department of Labor
200 Constitution Avenue, N.W., Room N-5464
Washington, D.C. 20210
202 (b) 6 .(Office)
202
Find your current OHR Points of Contact here!

From: Gean, Lissette - OFCCP
. dol.gov>
(b) 6
Sent: Friday, November 6, 20209:05 AM
To: Squitieri, Chad C - OSEC <squitieri.chad.c@dol:gov>; Swearingen, Brett A - OSEC <swearingen.brett.a@dol.gov>;
Campbell,- Carl V OASAM OSPE <i
(b)(6)
'pdol.gov>; Lacey, Kimberly G. - OASAM OHR
_(b)_6_._._ L:i@DOL.gov>
Cc: Leen, Craig - OFCCP <Leen.Craig@DOL.gov>
Subject: Meeting with Aubrey Shines - Handout
Good morning,
I am attaching the handout that Aubrey Shines, of CCC Diversity Training, will present during today's meeting scheduled
from 1p to 2p.
If you are attending in person, please go to ETA's Executive Meeting Room S-2322.
If you are attending remotely, I will update the invitation with call-in information — Call In: 866-745-4717 I Participant:

(b) 6
I am including the list of participants, which is also attached to the meeting invitation.
Thank you,
Lissette

DOL003994

Lissette Geem
Chief of Staff
Office of Federal Contract Compliance Programs
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