U.S. Department of Labor Office of Administrative Law Judges

5100 Village Walk, Suite 200
Covington, LA 70433

(985) 809-5173
(985) 893-7351 {Fax)

Issoe Date: 25 November 2016

CASE NO.: 2015-0FCCP-1

IN THE MATTER OF:

OFFICE OF FEDERAL CONTRACT COMPLIANCE
PROGRAMS, UNITED STATES DEPARTMENT OF LABOR

Complainant

JBS USA HOLDINGS, INC., JBS USA, LLC AND

SWIFT BEEF COMPANY d/b/a JBS AND

f/k/a JBS SWIFT & COMPANY,

in their own capacity and as successors—in-interest to
Swift Foods Company and Swift & Co.,

ﬂespcndents
CRDER GRANTING OFCCP’'S MOTION TO COMPEL

On CQctober 21, 2016, Plaintiff filed its present Motion to
Compel, seeking an order from +the undersigned to compel
Defendants to produce: “ (1) porticons of Defendants’ annual and
bi-annual audits that relate to  hiring and selection of
applicants at the  Hyrum, Utah facility and Defendants’
compliance with the laws; and (2) adverse impact analyses of
their hiring and selection of applicants at the Hyrum, Utah
facility, on or before Ccteober 31, 2016, '

Defendants filed an Opposition to OFCCP’s Motion to Compel
on October 31, 2016, contesting its responsibility to produce
the requested documents and infermation. With regards to the
at-issue selection analvses or Tadverse impact analyses”
requested by Plaintiff, the parties reached an agreement on
Cctober 24, 2016, As evidenced by my November 9, 2016 order,
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Defendants agreed to turn over the two selection analyses.
Thus, the disagreement regarding the analyses was rendered moot,

However, the parties continue to contest the discoverabkility of
the internal audits.

Defendants assert that. the internal audits were not
responsive to Plaintiff’s written discovery rasponses.
Moreover, Defendants contend, “[ijrrespective of the fact that

tThe Tntermat audits—are not responsive to Plaintiff*s-discovery
requests, the documents are protected from disclosure pursuant
to the attorney client privilege as they were prepared at the
direction of counsel for purposes of ensuring compliance with
various employment laws.”

Plaintiff filed 1its Reply to Defendants’ Cpposition to.
QOFCCP's Motion to Compel on November 7, 2016, First, Plaintiff
argues that the internal audits were responsive fLo & number of
interrogatories and requests for production. However, fcllowing
Defendants’ protests regarding responsiveness, Plaintiff
propounded new discovery in which the internal audits were
requested by name. Accordingly, Plaintiff argues that the issue
of the audits’ responsiveness to discovery is now moot.!
Flaintiff gontinues to argue against the applicability of the
attorney-client privilege to the internal audits.

DISCUSSION

The Rules of Practice for Administrative Proceedings to
Enforce Eqgual Opportunity under Executive Oxder 11246, governing
the Office of Federal Contract Compliance Precgrams (hereinafter
the “OFCCP rules”) provide that, after the commencement of an
action, “a party may serve on any other party a request to
produce and/cr permit the party, [], to inspect and copy any
unprivileged documents, [] which contain or may lead toc relevant
information and which are in the possession, custody, or control
of the party upon whom the request is served.” 41 C.F.R. § 60-
30.10 {emphasis added). Privileges “of a witness, person,
government, State, or political subdivision thercof” are
governed by “the principles of the common law as they may be
interpreted by the courts of the United States in the light of

" Agecording to Plaintiff, Defendants also asserted the “self-critical

analysis” privilege in the course .of discovery. Plaintiff preemptively
argued against the application of the privilege in its Motion to Compel;
however, Defendants .did not assert the privilege in its opposition.
Accordingly, the applicability of the self-critical analysis privilege shall
not be discussed herein.



reason and experience.” 2% C.F,R. § 18.501.% . Thus, “except as
otherwise. provided by Act of Congress, or by rules or
regulations prascribed by the administrative agency pursuant to
statutory authority, or pursuant to executive order,” privileges
shall be governed by the principles of common law. Id.

As mentioned above, Plaintiff's motion reguests the
producticn of a series of internal audits performed by

Defendants and dernies tThe applicability ol tThe attorney-client
privilege to protect the audits from disclosure.

Defendants c¢ontend that the internal audits are protected
by the attorney~client privilege. According to Defendants, the
“attorney client privilege protects the confidential

communications made between clients and theilr attorneys when the

communications are for the purpose of securing legal advice.”
In re Lindsey, 158 F.3d 1263 (D.C. Cir. 1998). Furthermore,
Defendants note that the “Supreme Court has held that, 1in the
corporate context, the privilege applies as long as ‘[tlhe
communications at issue were made by [company] employees to
counsel for [the company] acting as such, at the direction of
coxrporate superiors in order te secure legal advice from
counsel.” Upjohn v. United States, 449 U.Z. 383, 3924 (1981}.

According to Defendants, internal audits and compilations
of data which were undertaken by employees “for the purpose of
providing the information to counsel {in-house or outside) in
seeking legal advice on compliance with applicable regulatory

schemes fall[] within the attornsy-client privilege.”  United

States ex. rel. Vainer wv. DaVita, Inec., 2014 0.3, Dist. LEXIS
187865 (N.D. Ga. Aug. 13, 2014). Moreover, Defendants deny
that the dissemination of and discussion of the audits amongst
non-attorneys does not destreoy the privilege “so long as tLhe
“employees with whom the informaticn was shared had a need to
know its contents because of the corporate structure.” 5. Bell
Tel. & Tel Co v. Deason, 632 So. 24 1377 (Fla. 1984).

Z The OFCCP rules dictate that any and all evidentiary matters shall be

governed by “the Office of Administrative Law Judges’ Rules of Evidence

{hereinafter the “OALJ rules”) at 29 C.F.R. [Part] 18, subpart B....” 41
C.F.R. § 60~30.18. As such, 29 C.F.R. § 18.501 is instructive in this matter.
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Defendants contend the internal audits were performed at
the direction of JBS’ in-house counsel, conducted by Employers’
compliance team and reviewed by JBS’ inside and outside counsel.
Moreover, Defendants assert that the audits are conducted for
purposes of self-evaluaticn of compliance with employment laws.
as such, Defendants believe the internal audits are protected
from disclosure due to the attorney-client privilege.

In contrast, ~Prafacift dernis & applicaniiity ™
attorney-cliient privilege to the internal audits. Flaintiff
contends the primary purpose of the internal audits was not to
seek legal advice. According to Plaintiffs, the internal audits
occurred at regular intervals - once or twice annually — and not
at the Dbehegt of Defendants’ counsel. Moreover, though
Defendants’ counsel “may have asslsted with drafting the form to
be used in the audit, the audits themselves were conducted by
non-attorneys, and the results shared with non—attorneys.”
Plaintiff also points out that neither deponent which testified
regarding the internal audits indicated that attornesys reviewed
the results or provided legal advice about the results. Lastly,
Plaintiff asserts, even 1f Defendants’ counsel provided advice
regarding the results of the audits, Plaintiff does not seek
such communications, Plaintiff only seeks the audits themselves
and does not believe they are subject to the attorney-client
privilege.

Attorney Client Privilege

The attorney-client privilege serves to “encourage full and
frank communications between attorneys and their clients and
thereby promote the broader public interest in the observance of
law and administration of Justice.” Upichn Ce. wv. U.3., 449
U.5. 383, 382 (1i%81). The attorney-client privilege protects
communications between clients and their attorneys made for the
purpose of securing legal advice or services. Id.; Cobell v.
Norten, 213 F.R.D. 16, 24 (D.D.C. 2003). Howevexr, the mere fact
that an attorney was a party to thée communication “does not
automatically render the communication subject to the attorney
client privilege.” In re Grand Jury Proceedings, 616 F.3d 1172,
1182 (10th Cir. 201C){citing Motley v. Marathon 0il Co., 71 F.3d
1547, 1550-1551 (10th Cir. 1995)). Rather, such communications
must “relate to legal advice or strategy sought by the client.”
In re Grand Jury Proceedings, supra {(citing Johnston 146 F.3d
785, 794 {10th Cir. 1988}).




As recognized by the Court in Upjohn, “complications in the
application of the [attorney-client] privilege arise when the
client is a corporation, which in theory 1s an artificial
creature of the law, and not an individual.” Upjchn, 449 U.S.
at 390. In consideration of the nature and breadth of
regulatory legislation “econfrenting the modexrn corporation,
corperations, unlike most individuals ‘constantly go to lawyers

To fifid Out how ©o oney Lhe law...partlicularly since Conpliance
with the 1law in this area is hardly an instinctive matter.’””
Id., at 392-393 (internal citations omitted). Thus, the
attorney-~client privilege exists to “protect not only the
giving of professional advice o these who can act on it but
also the giving of information to the lawyer to enable him to
give sound ‘and informed advice.” Id., at 3%1 (internal
citations omitted). Nevertheless, &as previously mentioned, the
privilege extends only to protect communications Dbetween
clients and their attorneys for the purpose of securing legal
advice or services. As explained by the Supreme Court “[a]
fact is one thing and a communication concerning that fact is
an entirely different thing. The client cannot be compelled to
answer the question, ‘what did vou say or write toc the
attorney’” but may not refuse to disclose any relevant fact
within his knowledge merely because he incorporated a statement
of such fact inte his communication to his attorney.” Id., ‘at
395~396 (emphasis added). '

In Upjohn, the Supreme Court considered a situation wherein
general counsel for Upjohn Co. consulted with outside counsel
regarding a discovery that one of Upjohn’s foreign subsidiaries
made payments to or for the benefit of forelgn government
officials in order to secure government business. Upiohn, 449
U.8. at 3B6-387. After consulting with outside counsel, it was
decided that the company would conduct an internal
investigation in regards to these payments. Id. In connection’
with the investigation, attorneys prepared a letter directed to
“all foreign general and area managers” which contained a
questionnaire. Id. The letter “began by noting recent
discleosures that several DImerican companies made ‘possibly
illegal’ payments to foreign  government officials and
emphasized that the management needed full information
concerning any such payments made by Upjohn.” Id. Recipients
of the letter and gquestionnaire were instructed to treat the -
investigatiocn as “highly confidential.” Id.




In Upjchn, the Supreme' Court found the £fact-gathering

communications fell within the privilege. The Court noted that
“information, which was not available from upper-echelon
management, was needed to supply legal advice concerning
compliance with certain laws and regulations.” Upiohn, 449
U.5. at 384. The communications were limited to matters within
the scope of the employee’s corporate duties. Morecver, the
enployees were sULiiciently aware  that  Lhey  wWere  poilg
gquestioned in order that the corpcoration could obtain legal
advice.” Td. The questionnaire was accompanied by a

“statement of policy” which indicated the legal ramifications .
of the i1nvestigation into the payments and made known the

company’ s policy with respect to future practices.

Aecordingly,  the  Court- found such communications to  be

protected from disclosure by the attorney-client privilege.

Id., at 385.

The communications at issue in the present matter are guite
distinguishakle from those protected by the Supreme Court in
Upjohn. Despite Defendants contenticons, the evidence doess not
reveal audits which fall within the attorney-client privilege.
The audits do not appear to have hs=en conducted in order to
obtain legal advice.

First, the evidence provided by the parties in connection
with this Motion to Compel dees not reveal a stratagem amongst
Defendants and Deferndants’ ccounsel of collecting data and
information for the purpose of obtaining legal advice. Indeed,
in the excerpts submitted by the parties, deponents testified
that the Iinternmal audits were performed at regular intervals.
Such audits coccurred regularly, once or twice a year, and do noct
appear to have been conducted at the direction of any attorney.
(DX-C; CX-1; Cx-2)°. Moreovex, though witnesses testified that
portions of such internal audits were performed for the purpese.
of ensuring compliance with requlatory schemes, there 1s no
evidence that such audits were gathered for the purpose of
obtaining legal advice regarding the company’s compliance with
regulatory schemes. {DX-C; DX-D; CX-1; CX-2). Nor doesg the
evidence reveal that the audits were later used in an effort Lo
cbtain legal advice.

? References to exhibits are as follows: Defendants/Respondent’s exhibits: DX-
; Complainant/Plaintiff’s exhibits: CX-
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Second, the evidence does not reveal that legal counsel
plaved a primary or even supporting role in the process of the
internal audits. Witnesses generally testified that attorneys
ware involved when the process was being formalized. Moreover,
attorneys were used “more recently” tc develop the guestionnaire
and review the audits after they were created by the compliance
team. (DX-C; DX-D; CX-1; CX-2). According to the testimony,
the audits may have been conducted by a “compllance person” or

“arrHR dirsctor.™ (DE=Cr—C8=2T. Tl regultsof the audit were
then discussed with human resources, graded by the compliance
team and returned to the HR director. {(DX~C; DX~D; DX~E: CX-1;:
C¥X-2). The grade given to the audit is used to give the Leam “a
gsense of how significant [] opportunities are” and whether there
i8 an immediate need for action or correction. (DX~C; CX~-2).
However, any further involvement of legal ccunsel, either in
cenducting the audits, reviewing the audits, or consulting
regarding the results of the audits, is unclear.

Third, though employees may Thave operated under an
understanding that the contents of the audits were privileged,
unlike in Upjohn, there is no evidence that this belief is due
to knowledge that such audits were used for the purpose of
obtaining legal advice. Witness testimony reveals that
employees belleved the audits to be privileged because they were
reporting Tactual results for the audit” as opposed to merely
sharing “best practices.” {DX-D; CX-1). The evidence does not
reveal that persons conducting the audits nor those
- participating in +the audits had any understanding that the
audits were being performed for the purpose of obtaining legal
advice.

Accordingly, whether such internal audits were indeed used
for the purposes which Défendants suggest is entirely unclear
from the evidence presented. "~ As with most privileges, the
burden of procf of establishing the applicability of the
privilege falls upon the party asserting the privilege. in re
Grand Jury Proceedings, supra at 279. The party must make a
“prima facie” showing that the attorney-client privilege
applies to the documents or informaticn they are seeking to
withhold. In re Grand Jury Investigation, supra, at 107%.
Based upcon the evidence presented, Defendants failed to meet
their burden. Plainly, the evidence does not support a finding
that the internal audits are entitled to the protection of the
attorney-client privilege.




CONCLUSION AND ORDER

IT IS HEREBY ORDERED based on the foregeing that
Plaintiff’s Motion te Compel is hereby GRANTED.

ORDERED this 25 day of November, 2016, at Covington,
Loulsiana. '

Dightally signed by LEE J, ROMERG JR
DN: CN=LEE }. ROMERC JR,
OU=Administrative Law Judge, O=US
COL Office of Administrative Law
Judges, L=Covinglon, 8= A, C=US
{ ocefian: quingl{m LA

LEE J. ROMERO, JR.
Administrative Law Judge
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