UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

OFFICE OF FEDERAL CONTRACT OALJ Case No. 2017-OFC-00006
COMPLIANCE PROGRAMS, UNITED
STATES DEPARTMENT OF LABOR, OFCCP No. R00192699
Plaintiff, DECLARATION OF GARY R.
SINISCALCO IN SUPPORT OF
V. DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT OR, IN
ORACLE AMERICA, INC,, THE ALTERNATIVE, TO STAY
THE PROCEEDINGS FOR
Defendant. FAILURE TO CONCILIATE

I, GARY R. SINISCALCO, hereby declare as follows:

1. I am an attorney admitted to practice in the State of California. I am a partner at
Orrick, Herrington & Sutcliffe LLP (“Orrick™), and counsel to Oracle America, Inc. (“Oracle™)
in the above matter. I make this declaration in support of Defendant’s Motion for Summary
Judgment or, in the Alternative, to Stay the Proceedings For Failure to Conciliate. I have
personal knowledge of the facts set forth herein, except where stated on information and belief,
and if called as a witness could competently testify thereto.

2. Attached hereto as Exhibit I is a true and correct copy of my April 11, 2016 letter
to R. Doles of OFCCP, sent on behalf of Oracle.

3. Attached hereto as Exhibit J is a true and correct copy of OFCCP’s April 21,
2016 reply letter.

4. Attached hereto as Exhibit K is a true and correct copy of my May 25, 2016 letter
to H. Atkins of OFCCP.

S. Attached hereto as Exhibit L is a true and correct copy of the June 8, 2016 SCN
letter from J. Wipper to S. Catz and M. Hurd, on which I was copied.

6. I responded to the SCN on Oracle’s behalf on June 29, 2016. Attached hereto as

Exhibit M is a true and correct copy of my June 29, 2016 letter.
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7. Attached hereto as Exhibit N is a true and correct copy of a September 9, 2016
letter I received from OFCCP.

8. The parties exchanged several further e-mails, and ultimately agreed to meet in
person on October 6, 2016. Attached hereto as Exhibit O is a true and correct compilation copy
of the September 16, 2016 through October 3, 2016 correspondence between me and H. Atkins
of OFCCP.

9. At the October 6, 2016 meeting, OFCCP again reiterated that it was not interested
in any response to its NOV other than a competing statistical analysis, and was unwilling to even
consider cohort or other analyses of individuals or comparator groups at issue. Oracle explained
to OFCCP, in detail, that the statistical models on which OFCCP’s allegations were based—and
solely based—were fundamentally flawed because they compare individuals who are not
similarly situated, as required by Executive Order 11246 and Title VII. Oracle further explained
that OFCCP had not even made any factual inquiry during the underlying compliance evaluation
to determine which employees are similarly situated. OFCCP dismissed Oracle’s concerns, and
remained unwilling to reconsider the legitimacy of its statistical models or provide the models
themselves for Oracle to review.

10.  The Agency stated that it was not prepared to discuss any remedy for the alleged
recruiting violation. The Agency then offered orally—never in writing—what it described as a
“high level” proposal regarding monetary relief to address the alleged compensation violations.
As for the alleged hiring violations, OFCCP pointed to a broad dollar range that OFCCP might
demand once it had reviewed mitigation evidence—though it conceded it currently lacked any
such information. When Oracle asked how OFCCP had determined the numbers it was using,
OFCCP stated that it would not provide those calculations at that time (and, to my knowledge, it
never did so). No conciliation agreement was presented, proposed, or discussed.

11.  The meeting ended cordially, with OFCCP requesting additional information from
Oracle and both sides agreeing that progress had been made. Attached hereto as Exhibit P is a
true and correct copy of the October 7, 2016 email chain between me and J. Wipper.
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12. Attached hereto as Exhibit Q is a true and correct copy of an October 31, 2016
letter from my colleague E. Connell to J. Wipper.

13.  Attached hereto as Exhibit R is a true and correct copy of a December 9, 2016
letter from J. Wipper to me and my colleague E. Connell.

14.  Attached hereto as Exhibit S is a true and correct copy of a December 12, 2016
letter from my colleague E. Connell to P. Smith. To my knowledge the Solicitor Smith never
responded to this letter.

15.  Attached hereto as Exhibit T is a true and correct copy of a January 9, 2017 letter
from 1. Eliasoph to me and my colleague E. Connell.

16.  Attached hereto as Exhibit U is a true and correct copy of a January 17, 2017
letter from me to I. Eliasoph.

17.  Attached hereto as Exhibit V is a true and correct copy of a January 17, 2017
email from I. Eliasoph to me and my colleague E. Connell.

I declare under penalty of perjury of the laws of the United States of America that the
foregoing is true and correct.

Executed in San Francisco, California on April 18, 20

Gary R. Siniscalco
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ORRICK, HERRINGTON & SUTCLIFFE LLP

THE ORRICK BUILDING

405 HOWARD STREET

SAN FRANCISCO, CALIFORNIA 94105-2660
ORRICK e 4141577575700

fax +1-415-773-5759

WWW,.ORRICK.COM

April 11, 2016 Gary R. Siniscalco
(415) 773-5833
grsiniscalco@orrick.com

Mr. Robert Doles

District Director

U.S. Department of Labor

Office of Federal Contract Compliance Programs
Greater San Francisco/Bay District Office

90 7* Street, Suite 11-100

San Francisco, CA 94103

Re: Oracle Corporation, Redwood Shores, California; OFCCP No. R00192699

Dear Mr. Doles:

Oracle has asked me to respond to your March 29 letter and represent the Company in future
proceedings on this matter. Please direct all future communications to me.

L.

OFCCP has offered that it “is prepared to engage in a meaningful, good faith and timely conciliation
process in order to attempt to reach an acceptable resolution of the Notice of Violations.” As we
have advised, so is Oracle. However, we are dismayed by OFCCP’s misrepresentations in its March
29 letter, which make it more difficult for both sides to have a productive conversation about next
steps.

IT.

We are particularly concerned with OFCCP’s suggestion that it advised Oracle of any of the
compliance evaluation findings before it issued the NOV on March 11. The NOV states that the
Agency found compensation discrimination in relation to (1) Non-Asians in the Professional
Technical 1 role, (2) women in the Information Technology, Product Development, and Support
roles, (3) African Americans in the Product Development role, (4) Asians in the Product
Development role and (5) “Americans” in the Product Development role. At no point prior to the
NOV did the Agency advise Oracle of those compliance evaluation findings; identify any specific
employees or purported comparators; inquire about any potential comparators; or otherwise identify
any concerns or issues related to any specific employees in those areas. Nor was Oracle provided
any indication or information regarding any of the other NOV findings. As the March 29 letter
acknowledges, at best, OFCCP told Oracle that it would be reviewing the information collected and
conducting further analysis to determine its findings.
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IT1.

Oracle asked OFCCP on at least nine occasions to explain what indicators it found, including on
December 31, 2014, February 17, 2015, March 9, 2015, March 11, 2015, March 12, 2015, March 13,
2015, June 3, 2015, July 2, 2015, and December 17, 2015. OFCCP never responded, and even now,
it has not explained why it failed or refused to do so. Finally, the description of the entrance
conference and of any exit conference (there was none) is simply wrong. To the extent that OFCCP
believes that it made those specific representations to Oracle and complied with the FCCM, please
advise us by specific reference to the compliance evaluation record.

IV.

The NOV also fails to provide Oracle with a sufficient explanation of OFCCP’s findings to allow
for meaningful, good faith, and timely conciliation. For instance, with regard to the alleged hiring
violation, the Agency has alleged that Oracle discriminated against several groups “in favor of
Asians, particulatly Asian Indians.” Oracle does not collect information regarding “Asian Indians”
and is at a loss to determine how the Agency defined this group. As such, Oracle requests that the
Agency explain how it defined this group and describe how it arrived at its findings related to this
group with regard to recruitment, applicant consideration, and hiring.

V.

As to the compensation violations, the Agency should explain how it met its obligation under
Directive 307, which provides that once the Agency finds a measurable difference, it should
consider and answer: (a) whether the difference in compensation is between employees who are
comparable under the contractor’s wage or salary system; and (b) whether there is a legitimate (i.e.
non-discriminatory) explanation for the difference. To date, the Agency has failed (and refused
despite requests) to provide Oracle with any specific information detailing or otherwise

describing which employees (now identified by OFCCP in the above groups) are comparable. Nor
has the Agency ever explained whethet, and if so how, it considered (and apparently rejected) any of
the legitimate pay factors Oracle provided throughout the investigation. Moreover, even if the
Agency’s position is that somehow Directive 307 does not mandate these steps, we believe
applicable Title VII law does require OFCCP to properly establish and show who are actual
comparators.

VI

More broadly, Oracle has no information from OFCCP allowing it to understand, let alone recreate,
the Agency’s statistical analysis set forth in Attachment A to the NOV. Any position statement or
rebuttal would be premature absent this crucial information about a measurable difference.
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With regard to the data requests listed in the attachment to the March 29 letter, OFCCP’s assertions
are inaccurate and incorrect. We believe the record is clear and will show that Oracle has done its
best to comply with extraordinarily broad and burdensome requests, and that OFCCP failed to
respond to questions Oracle raised.

One of the best examples of this is OFCCP’s failure to acknowledge Oracle’s 29-part email response
dated October 29, 2015 that addresses most of the requests listed in the attachment. On November
2, four days after Oracle submitted this significant production, Ms. Holman-Harries received a letter
from you dated November 2 (emailed to het by Hoan Luong that same day) inquiting about when
Oracle would be producing the documents. She then followed up with Mr. Luong that very same
day (November 2) to confirm OFCCP’s receipt of the responses. Notwithstanding these efforts, it
appears that these responses were ignored in your March 29 letter.

For instance, with regard to the request for internal pay equity analysis', we explained that this
request was part of a larger request that we initially responded to on December 11, 2014. In her
telephone interview with Brian Mikel and Jennifer Yeh on January 13, 2015, our compensation
director, Lisa Gordon, talked about the process followed to evaluate compensation at Oracle. We
sent the final version of the notes of that interview to Mr. Mikel and Ms. Yeh on February 10, 2015,
We again addressed our pay equity analysis in an email sent to Hea Jung Atkins on June 2, 2015.

We also have explained that OFCCP’s requests for additional data points, such as name of school
attended, educational degree earned, prior salary, and years of experience, are not in any electronic
database. Any such information, we explained, if available in an individual employee’s file, would be
extremely burdensome and time consuming to compile. Notably, at no time did any Compliance
Officer request to remain on-site and review files.

With regard to resume files, we similarly explained that there is no other format we can use to
submit resumes and applications and that we would have to rely on screen shots pasted into a Word
or pdf document. We also explained that we completed a lengthy time motion study carefully
outlining why it would take six months to a year to complete this request. We explained how
onerous this process is on June 7, 2015 and sent the process workflow on June 10, 2015. Again, no
Compliance Officer requested to go through the files on-site.

These ate just some of the examples of the responses that Oracle provided to OFCCP inquiries that
OFCCP never acknowledged or attempted to answer or resolve. We encourage the Agency to read
through the voluminous record of responses sent by Oracle throughout the review process to better

! OFCCP seems to be of the view that a contractor is required to conduct some form of statistical pay analysis. If that is
your position, please provide the basis for your position including reference to the appropriate OFCCP regulation.

OHSUSA:764938283 4 -
Exhibit |

Page 3 of 9



O

ORRICK

Apnil 11, 2016
Page 4

understand the significant efforts made by Oracle to respond to OFCCP’s requests and comply in
good faith with its obligations.

Oracle has never improperly refused to provide requested information. The references to such
refusals in the NOV are simply wrong, without merit and contrary to the compliance review record.
In every instance, Oracle has either provided the requested information or explained why it could
not do so.

Furthermore, we note that requests such as the resumes “in a usable format” are improper as Oracle
has no obligation to cteate or format documents beyond their native formats. Nor was Oracle
required to compile possibly relevant and legitimate information manually for use by OFCCP in
creating its data fields, such as information on relevant prior experience or education. Similatly,
Oracle employees have no obligation to sign summary interview statements created by OFCCP
compliance officers and sent months after the interviews took place. We do not know why the
Agency delayed in providing the statements for review and approval by Oracle managers. However,
we believe that the Agency may have recognized that its compliance officers failed to ask meaningful
and relevant questions regarding comparators and information on other legitimate bases for alleged
pay differences. As such, we suspect it had no option but to offer cursory statements for
management approval that left out the questions posed to interviewees.

VIIL

Overall, the Agency’s lack of evidence to support its findings has led it to allege that Oracle has
failed to provide documentation and, accordingly, the Agency is due an adverse inference
presumption in its favor. Such a presumption would not be appropriate here. Moreover, even if
there were the purported “refusals,” the presumption, per OFCCP’s regulation, relates solely to a
contractor’s “destruction” of relevant records ot a failure of a contractor to maintain required
records. The Agency has no evidence that either of these occurred.

IX,

To move this along, we had hoped that OFCCP would be forthcoming on our few initial questions
as set forth in the letter. We now ask the Agency to address all the questions listed in Appendix A
to this letter. In addition, with specific reference to the alleged “refusals” by Oracle, we ask that
OFCCP answer the questions in Appendix B to this letter. Once the Agency provides these
answers, we hopefully will be better able to understand its allegations and findings.

I
b ¥
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For the reasons stated above, we believe the invitation for a face-to-face meeting at this stage would
likely be premature. We are also concerned about engaging in a face-to-face dialogue given that the

region has mischaracterized and misstated other in-person interactions going all the way back to the
entrance conference. Until we have reason to believe there would be a more accurate and forthright
exchange, we believe it best to have written communication.

Veryfiruly YOUZ
ry R. $iniscalco

Attachments: Appendices A and B
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APPENDIX A

Questions arising from OFCCP’s letter dated March 11, 2016 (NOV)
With regard to violation #1:

1. Please state how OFCCP determined that Asian Indians, and Asians generally, were favored
in recruiting.

2. Please identify who OFCCP determined were “gualified” African-Americans, Hispanic and
White ... applicants” who were discriminated against in recruiting.

3. For those identified in #2 above, please identify all those OFCCP identified as qualified
persons discriminated against in hiring.

4. Please describe with specificity the recruiting actions that OFCCP determined were
discriminatory.

5. Please provide the undetlying statistical data and actual computations used by OFCCP to
determine the standard deviations in violation #1.

6. Please describe with specificity what facts OFCCP relied upon in finding that Oracle
“disfavored non-Asian applicants in hiring,”

7. DPlease describe specifically what facts OFCCP “gathered during compliance evaluation (to
demonstrate) that Oracle’s discriminatory recruiting and hiring practices showed the racial
composition of the applicant flow data to favor Asians, particularly Asian Indians.”

8. Please describe with specificity how OFCCP identified any individuals referenced in
violation #1 as Asian Indians.

9. Please identify the multiple requests made by OFCCP for “copies of all application
materials, etc.”

10. Please explain why OFCCP compliance staff made no request to review application
materials on site.

11. Please identify the non-Asian counterparts who were equally or more qualified for the PT
roles filled by Individual Contributors.

The following questions relate to the alleged NOV violations 2-5:

12. Did OFCCP (or its statistician) look only at the factors referenced in the statistical summary
in Attachment A to the NOV?

13. Were other factors considered? If so, which ones?

14. Were other factors rejected? If so, why?

15. How many different models, iterations, and computations did the statistician run besides
the three listed in Attachment A?

OHSUSA:764938283 .4 -
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16.

17.

18.

19.

20.

21

22

23.

24.

25.

26.
27.

28.
29.

30.

What were the statistical results of all the other models and computations conducted by the
statistician?

Oracle was unable to replicate the analysis, methodology and results in Attachment A.
Please provide it with all the necessary information, data, descriptions of methodology, etc.,
sufficient to allow Oracle to replicate the results in Attachment A.

Please describe with specificity the data used in Attachment A with regard to “work
experience at Oracle” and “work experience prior to Oracle.” If these simply mean “time at
Oracle” and “time working prior to Oracle,” please explain the reason for use of these
timeframes.

Because of the relatively small groups of employees, did OFCCP or its statistician do any
statistical tests to ensure that practical significance was not at play?

If other factors were considered and rejected by OFCCP, what did the results show using
the factors that were rejected? In other words, did OFCCP consider a factor that explained
or reduced the disparity and then reject it?

For just the model used in Attachment A, OFCCP made computations for each role and
for each protected group. How many roles and how many analyses were done using the
Attachment A model?

Directive 307 allows OFCCP to use different groupings of jobs, roles, job titles, etc., to
develop PAGs. How many different PAGs did OFCCP develop and consider as part of its
statistical analysis? What facts were considered to determine if the roles or job titles in the
PAGs comprised only comparators?

Directive 307 states that in every case there are three key questions to answer. Once a
measurable difference is found, questions b and c are as follows: b) is the difference in
compensation between employees who are comparable under the contractor’s wage or
salary system and c) Is there a legiimate (i.e. non-discriminatory) explanation for the
difference?

What did OFCCP do to answer questions b and ¢ and what actual facts and information did
it obtain?

If OFCCP did identify comparators, who are they as referenced in the NOV where it states
variously that respective protected class members (Females, Blacks, Hispanics non-
Ameticans) were paid less than similatly situated (males, Asians, whites)?

Why did OFCCP never give Oracle an opportunity to provide legitimate explanations under
question c?

What did OFCCP do to answer question c?

Did OFCCP consider performance in assessing pay differences? If not, why not?

Did OFCCP consider relevant job experience, business lines (for example, work on
Peoplesoft products v. cloud v. fusion), criticality of the role or product to Oracle, or
market factors? If not, why not?

For each finding in the NOV, state whether the finding constitutes unlawful disparate
treatment or disparate impact?

OHSUSA: 764938283 .4
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31. The NOV refers variously, and in summary fashion, to evidence in personnel records,
interviews, complaints, anecdotes but is lacking in any details or specific information of any
kind. Please identify or explain what facts or information was found that supports each of
the alleged violations 2-5.

With regard to alleged violations 6-10 under the heading of “Affirmative Action Violations,” please
answer the following:

32. For alleged violation #6, please describe the “in depth analysis” OFCCP believes is required
and how Oracle “failed” to identify problem areas.

33. Please identify with specificity the “problem areas in its compensation system” that Oracle
failed to identify.

34. For alleged violation #7, please describe with specificity the type of pay equity analysis
Oracle failed to conduct in accordance with 41CFR 60-2.17(c).

35. For alleged violation # 8, please desctibe with specificity the nature and type of monitoring
OFCCP contends (1) was not done and (2) must be done in accordance with 41 CFR 60-
2.17(d).

36. For alleged violation #9, please identify which records Oracle failed to maintain and collect.

37. For alleged violation #9, please identify the adverse impact analysis not done as required by
41 CFR 60.1.12(a).

38. For alleged violation #10, please identify with specificity when and how OFCCP requested
access to records.

39. For alleged violation #10, please identify with specificity each and every instance in which
Oracle denied OFCCP access.

40. For all of the alleged violations 6-10, please specify what technical assistance OFCCP has
available to provide to contractors.

41. For all of the alleged violations, please identify the person or persons in the SF region
knowledgeable and experienced in providing technical assistance to contractots.

42. Please specify when and what technical assistance, if any, was ever offered to Oracle in
connection with 6-10.

OHSUSA:764938283 4 -
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10.

11.

12,

13.

14.

15.

APPENDIX B

What facts support OFCCP’s determination that Oracle refused OFCCP access to prior year
compensation data for all employees for PT1 role during the review period of January 1, 2013
through June 30, 2014?

What facts support OFCCP’s determination that Oracle refused OFCCP access to complete
hiring data for PT1 riles during the review period of January 1, 2013 through June 30, 2014¢
What facts support OFCCP’s determination that Oracle refused to provide data on April 27,
2015¢

What facts support OFCCP’s determination that Oracle refused to provide data on May

11, 2015?

What facts support OFCCP’s determination that Oracle refused to provide data on May 28,
2015?

What facts support OFCCP’s determination that Oracle refused to provide data on July 30,
20157

What facts support OFCCP’s determination that Oracle refused to provide data on October 1,
2015.

What facts support OFCCP’s determination that Oracle refused to provide data on October 14,
20157

What facts support OFCCP’s determination that Oracle refused to provide data on November
2,2015?

What facts support OFCCP’s determination that Oracle refused to provide data on December
15, 20157

For each refusal noted above, state all efforts made by OFCCP to arrange to review the
documents on site.

What facts support OFCCP’s determination that Oracle refused to provide complete
compensation data for all relevant employees in the Information Technology, Product
Development and Support toles for “the full review period” as noted in footnote 4.

What, if anything, did OFCCP do to review on-site the items referenced in footnote 4 that
Oracle allegedly refused to provide?

What, if anything, did OFCCP say or do in response to seek access to information on site to the
extent such effort is not described in response to questions 1 — 13 above?

Please identify the legal and regulatory basis for presuming data would be unfavorable (i.e.
applying an adverse inference) in the NOV with regard to the refusal referenced in footnote 4.
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U.S. Department of Labor Office of Federal Contract Compliance Programs
Pacific Regional Office
90 7" Street, Suite 18-300
San Francisco, California 94103

April 21, 2016
Via Electronic and U.S. Certified Mail, Return Receipt Requested

Gary R. Siniscalco

Orrick, Herrington & Sutcliffe LLP
The Orrick Building

405 Howard Street

San Francisco, CA 94105-2669

RE: Compliance Evaluation of Oracle America, Inc.,
Redwood Shores, California; OFCCP No. R00192699

Dear Mr. Siniscalco:

The U.S. Department of Labor, Office of Federal Contract Compliance Programs (OFCCP) received
your April 11, 2016 correspondence. You reject the Agency’s request to meet and engage in a good
faith and timely conciliation discussion in order to attempt to reach an acceptable resolution of the
Notice of Violation. You also erroneously suggest that the Agency has not properly conducted this
compliance evaluation, nor substantiated its findings of systemic discrimination against Oracle.

Contrary to your position, OFCCP has provided ample evidence supporting the Agency’s findings
against Oracle.! In the Notice of Violation and accompanying attachment (NOV), OFCCP describes its
systemic discrimination findings and supporting analyses of Oracle’s employment records and other
evidence.” For example, it specifically describes the evidence relied upon in its analyses, including
Oracle’s own applicant and employee databases, written policies and other evidence not withheld or

! OFCCP has provided additional information responsive to Oracle’s 57 questions, attached to its April 11, 2016
correspondence to the Agency, where appropriate, in the enclosed Appendices.

2 See, e.g., NOV at p. 2 (OFCCP conducted an “... analysis of ORACLE’s applicant data and appropriate workforce
availability statistics” [which is later defined as] “... Software Developers, Applications & Systems Software
Occupation in the United States is based upon 2006-2010 Census and/or 2013-2014 DOL, Bureau of Labor Statistics’
Labor Force Statistics.”); and Attachment A at pp. 1-3 (“OFCCP conducted statistical analysis of the employment
records Oracle America, Inc. (“Oracle”) provided to OFCCP during its equal employment opportunity investigation of
Oracle’s facility in Redwood Shores, California... Oracle provided OFCCP with one year of compensation data that
included Oracle employees who were employed at the relevant facility on January 1, 2014.”).
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created solely in response to this audit by Oracle.” Tt further describes the methodology and variables
used in the regression analyses, allowing Oracle to replicate them.*

The NOV also provides the results of OFCCP’s statistical analyses, which are well-above the two
standard deviations accepted as evidence of systemic discrimination.” For example, OFCCP’s analyses
uncovered:

e gross disparities against non-Asian applicants, particularly African American, Hispanic and
White applicants, at -8, -10, and -80 standard deviations, respectively, in recruiting practices;

e gross disparities against non-Asian applicants, particularly African American, Hispanic and
White applicants, at -4, -3, and -28 standard deviations, respectively, in hiring practices; and

e gross disparities against African American, Asian American, American and female emgloyees,
at -2, -6.6, -7.1, and -8.4 standard deviations, respectively, in compensation practices.

Because OFCCP has met its burden, Oracle now bears one. However, in the April 11, 2016 letter to the
Agency, Oracle, through its counsel, fails to provide any evidence to rebut the NOV.’ Only two

? Oracle’s submission of information created solely for the purpose of this audit (e.g., the post hoc “explanation™ of its
compensation philosophy and practices nor reflected in written documents nor policies kept in the ordinary course of
business, or the newly-created “variables” such as “work flow unit” inserted into its compensation database “for
OFCCP only”) is not credible evidence.

* See, e.g., Attachment A at pp. 1-3 (“OFCCP analyzed Oracle employees’ compensation data by Oracle job function
using a model that included the natural log of annual salary as a dependent variable, and accounted for differences in
employees’ gender, work experience at Oracle, work experience prior to Oracle, full-time/part-time status, exempt
status, global career level, job specialty, and job title.”)

5 A disparity in treatment that is two standard deviations is acceptable as evidence of discrimination. See, eg.,
Castaneda v. Partida, 430 U.S. 482, 496497 n.17 (1977); Hazelwood School Dist. v. United States, 433 U.S. 299,
308-309n.14 (1977); Segar v. Smith, 738 F.2d 1249, 1283 (D.C. Cir. 1984) cert.denied, 471 U.S. 1115 (1985).

® Gross statistical disparities alone, like the disparities uncovered here, are compelling proof of systemic discrimination.
See, e.g., Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 339 (1977); Hazelwood Sch. Dist. v. United States, 433
U.S. 299, 307-08 (1977); Griggs v. Duke Power Co., 401 U.S. 424 (1971); 29 U.S.C. §§ 621-34 (2012).

7 Because Oracle’s counsel appears to apply the wrong legal standard in his correspondence responding to the systemic
discrimination findings at issue, the applicable law is provided herein. See, e.g., Int’l Bhd. of Teamsters v. United
States, 431 U.S. 324, 339 (1977); Hazelwood Sch. Dist. v. United States, 433 U.S. 299, 307-08 (1977); Griggs v. Duke
Power Co., 401 U.S. 424 (1971); Segar v. Smith, 738 F.2d 1249, 1285-1286 (D.C. Cir. 1984); 29 U.S.C. §§ 621-34
(2012); 3-55 Labor and Employment Law § 55.03, LEXIS, Matthew Bender (“...a different pattern of proof has
emerged for class actions and “pattern or practice” suits. When the plaintiff in a ... case is a class of individuals or the
[government] ... the four-part prima facie showing called for in McDonnell Douglas is not directly apposite. At the
liability stage of the proceedings, it is simply too cumbersome and too inefficient to require each class member or each
affected employee to individually present the facts required for a McDonnell Douglas prima facie case.”)

Accordingly, in order to rebut OFCCP’s systemic discrimination findings, Oracle cannot respond with questions about
individuals. Instead, it must respond with statistical evidence either demonstrating how OFCCP’s statistical analysis
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paragraphs of the five-page letter address the substantive discrimination violations at issue.® Even then,
those two paragraphs only seek information from the Agency. The letter’s attachment serves an
additional 57 questions on the Agency — seeking predominantly irrelevant,’ privileged,'® or premature'!
information — while Oracle continues to withhold any substantive response to the NOV.

Without evidence offered to satisfy Oracle’s evidentiary burden, OFCCP’s findings remain unrebutted.
Should Oracle and its counsel continue to withhold rebuttal evidence to the NOV, the Agency may
conclude that none exists.'?

was flawed, or providing a nondiscriminatory explanation or business necessity for the observed systemic
disparities. Failure to provide rebuttal evidence essentially concedes the violations. See Segar, 738 F.2d at 1288 (When
an employer “...introduced no evidence to support its purported nondiscriminatory explanation, this rebuttal fails as a
matter of law.”)

® Instead of responding to the substantive violations at issue, most of the letter focuses upon mischaracterizing
communications and the compliance evaluation record, while condemning government officials for conducting an audit
of Oracle. See 41 C.F.R. 60-1.32. Moreover, Oracle counsel’s repeated statements about disclosure of findings prior to
issuance of a NOV or during an exit conference are a red herring. No such requirements exist. Again, the Agency will
continue to attempt to redirect all parties’ communications to the substantive issues, rather than unfounded and
irrelevant diversions presented by Oracle counsel.

? At this stage, individual comparator information is not the focus, particularly when the employer has not even
produced a proper rebuttal to statistical evidence of systemic discrimination. See, e.g., Int’l Bhd. of Teamsters v. United
States, 431 U.S. 324 (1977) (In the liability phase of a pattern and practice case, *the focus often will not be on
individual hiring decisions, but on a pattern of discriminatory decisionmaking.” ... The Government is not required to
offer evidence “that each person for whom it will ultimately seek relief was a victim of the employer's discriminatory
policy.”)

1% Questions seeking information about “other factors considered” or “rejected;” “different models, iterations and
computations... run besides the three listed...;” and “the statistical results of all other models and computations
conducted” is subject fo the deliberative process privilege and other privileges. See, e.g. DOI v. Klamath Water Users
Protective Assn., 532 U.S. 1, 8 (2001)(“[D]eliberative process covers documents reflecting advisory opinions,
recommendations and deliberations comprising part of a process by which governmental decisions and policies are
formulated.”); Guzman v. City of Chicago, 2011 U.S. Dist. LEXIS 1730, *11 (N.D.IIl. 2011)(oral communications and
discussions covered by deliberative process privilege).

1 See e.g., Clean Earth Remediation and Construction Services Inc. v. American International Group Inc., 245 FR.D.
137, 141 (S.D.N.Y. 2007)(“a number of cases have held that interrogatories seeking identification of all facts
supporting a particular allegation are inherently improper.”) (citing, inter alia, Grynberg v. Total S.A., 2006 WL
1186836, at *6-7 (D. Col. 2006); Convolve Inc. v. Compaq Computer Corp., 223 FR.D. 162, 173 (S.D.N.Y. 2004)
(Francis, M.J.); Thompson v. United Transp. Union, 2000 WL 1375293 (D. Kan. 2000)).

12 See Segar, 738 F.2d at 1288 (When an employer “...introduced no evidence to support its purported
nondiscriminatory explanation, this rebuttal fails as a matter of law.”); Capaci v. Katz & Besthoff, Inc., 711 F.2d 647,
653-654 (5th Cir. 1983),cert denied, 466 U.S. 927(1984) (“defendant must do more than raise theoretical objections to
the data or statistical approach taken; instead, the defendant should demonstrate how the errors affect the results”);
EEOC v. Gen. Tel. Co., 885 F.2d 575, 579-582 (9th Cir. 1989) cert.denied, 498 U.S. 950 (1990) (“[T]he defendant
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OFCCP again requests that Oracle provide a rebuttal to the NOV, through statistical evidence, which
explains how OFCCP’s statistical analyses are flawed, or why a nondiscriminatory reason or business
necessity explains the observed systemic disparities. Please provide such information by May 4, 2016."3
In the event Oracle fails to meet its rebuttal burden, OFCCP will initiate proceedings with the
appropriate enforcement agency.

Sincerely,

Hea Jung Atkins

ce: Shauna Holman-Harries (via email: shauna.holman.harries @oracle.com)
Director Diversity Compliance, Oracle America, Inc.

Juana Schurman (via email: juana.schurman@oracle.com)
Vice President and Associate General Counsel, Oracle America, Inc.

Enclosure

cannot rebut an inference of discrimination by merely pointing to flaws in the plaintiff ’s statistics.”); Bazemore v.
Friday, 478 U.S. 385, 399-400, 403-404n.14 (1986).

'* Please note that arguments of counsel, affirmations of good faith in making individual decisions, cohort

comparisons, and critiques absent an alternative analysis that demonstrates a different outcome in favor of Oracle are
insufficient to rebut OFCCP’s statistical evidence of systemic discrimination. See footnote 12.
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APPENDIX A
For questions 1-11, please see responses below.

1. Please state how OFCCP determined that Asian Indians, and Asians generally, were favored
in recruiting.

Please refer to the NOV (“An analysis of ORACLE’s applicant data and appropriate
workforce availability statistics show that ORACLE favored Asian applicants, particularly
Asian Indians, in recruiting at a standard deviation as significant as +85. ORACLE
disfavored non-Asian applicants in recruiting, particularly African American, Hispanic and
White applicants, at standard deviations as significant as -8, -10, and -80,
respectively.”...*An analysis of ORACLE’s hiring data and appropriate workforce
availability statistics show that ORACLE favored Asian applicants, particularly Asian
Indians, in hiring at a standard deviation as significant as +30. ORACLE disfavored non-
Asian applicants in hiring, particularly African American, Hispanic and White applicants, at
standard deviations as significant as -4, -3, and -28, respectively. Evidence gathered during
the compliance evaluation demonstrates that ORACLE’s discriminatory recruiting and hiring
practices skewed the racial composition of the applicant flow data to favor Asians,
particularly Asian Indians, and disfavored other racial groups for PT1 roles. In order to
further analyze ORACLE’s recruitment and hiring practices for PT1 roles, OFCCP made
multiple requests to ORACLE for copies of all application materials for all expressions of
interest, including but not limited to names of hiring managers, employee referrals,
requisition dates, hire dates, and copies of job postings and job requirements. Because
ORACLE failed to provide complete and accurate information in response to OFCCP’s
multiple requests, OFCCP presumes that the information not produced would have been
unfavorable to ORACLE.”)

2. Please identify who OFCCP determined were "qualified"” African-Americans, Hispanic and
White ... applicants" who were discriminated against in recruiting.

Please refer to applicant data submitted by Oracle on October 28, 2014 as part of Oracle’s
AAP submission.

3. For those identified in #2 above, please identify all those OFCCP identified as qualified
persons discriminated against in hiring.

Please refer to applicant data submitted by Oracle on October 28, 2014 as part of Oracle’s
AAP submission.

4. Please describe with specificity the recruiting actions that OFCCP determined were
discriminatory.

This question is improper and/or premature while Oracle continues to deny access to relevant
information and withhold any substantive response to the NOV.

Exhibit J
Page 5 of 11

17



See, e.g., 41 C.F.R. §§ 60-1.43, 60-300.81, and 60-741.81; Clean Earth Remediation and
Construction Services Inc. v. American International Group Inc., 245 FR.D. 137, 141
(S.D.N.Y. 2007)(“a number of cases have held that interrogatories seeking identification of
all facts supporting a particular allegation are inherently improper.”).

. Please provide the underlying statistical data and actual computations used by OFCCP to
determine the standard deviations in violation #1. '

Please refer to applicant data submitted by Oracle on October 28, 2014 as part of Oracle’s
AAP submission. Statistical results are referenced in the NOV.

. Please describe with specificity what facts OFCCP relied upon in finding that Oracle
"disfavored non-Asian applicants in hiring."

Please refer to the response to question 4.

. Please describe specifically what facts OFCCP "gathered during compliance evaluation (to
demonstrate) that Oracle's discriminatory recruiting and hiring practices showed the racial
composition of the applicant flow data to favor Asians, particularly Asian Indians."

Please refer to the response to question 4.

. Please describe with specificity how OFCCP identified any individuals referenced in
violation #1 as Asian Indians.

Applicant surnames, citizenship/visa status, and Labor Condition Applications and
supporting information submitted to the U.S. Department of Labor by Oracle were used to
determine country of origin.

. Please identify the multiple requests made by OF CCP for "copies of all application
materials, etc."

Please refer to the Pending Information Requests provided to Oracle on March 29, 2016,
including dates of data requested and missed deadlines.

10. Please explain why OF CCP compliance staff made no request to review application

materials on site.

OFCCP is not required to review all documents during onsite. See 41 CFR 60-1.20(a)(2).

11. Please identify the non-Asian counterparts who were equally or more qualified for the PT

roles filled by Individual Contributors.

Please refer to the response to question 4.

A e sk ok ok
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Questions 12-24, and 28-31 appear to address confidential sources, the deliberative process and
other privileged matters. The question also raises concerns about Oracle’s engagement in the
conciliation process. Most notably, Oracle puts forth questions seeking potentially confidential
and privileged information, which go beyond the Agency’s disclosure requirements in
conciliation, but continues to withhold relevant information, a rebuttal analysis or other written
response to the Notice of Violations.

12. Did OFCCP (or its statistician) look only at the factors referenced in the statistical summary
in Attachment A to the NOV?

13. Were other factors considered? If so, which ones?

14. Were other factors rejected? If so, why?

15. How many different models, iterations, and computations did the statistician run besides the
three listed in Attachment A?

16. What were the statistical results of all the other models and computations conducted by the
statistician?

17. Oracle was unable to replicate the analysis, methodology and results in Attachment A.
Please provide it with all the necessary information, data, descriptions of methodology, etc.,
sufficient to allow Oracle to replicate the results in Attachment A.

18. Please describe with specificity the data used in Attachment A with regard to "work
experience at Oracle" and "work experience prior to Oracle." If these simply mean "time at
Oracle" and "time working prior to Oracle,” please explain the reason for use of these time
Jframes.

19. Because of the relatively small groups of employees, did OFCCP or its statistician do any
statistical tests to ensure that practical significance was not at play?

20. If other factors were considered and rejected by OF CCP, what did the results show using the
Jfactors that were rejected? In other words, did OFCCP consider a factor that explained or
reduced the disparity and then reject it?

21. For just the model used in Attachment A, OF CCP made computations for each role and for
each protected group. How many roles and how many analyses were done using the
Attachment A model?

22. Directive 307 allows OF CCP to use different groupings of jobs, roles, job titles, etc., to
develop PAGs. How many different PAGs did OF CCP develop and consider as part of its
statistical analysis? What facts were considered to determine if the roles or job titles in the
PAGs comprised only comparators?

23. Directive 307 states that in every case there are three key questions to answer. Once a
measurable difference is found, questions b and ¢ are as follows: b) is the difference in
compensation between employees who are comparable under the contractor's wage or salary
system and c) Is there a legitimate (i.e. non-discriminatory) explanation for the difference?

28. What did OFCCP do to answer questions b and ¢ and what actual facts and information did
it obtain? Did OF CCP consider performance in assessing pay differences? If not, why not?

29. Did OFCCP consider relevant job experience, business lines (for example, work on
PeopleSoft products v. cloud v. fusion), criticality of the role or product to Oracle, or market

factors? If not, why not?

30. For each finding in the NOV, state whether the finding constitutes unlawful disparate
treatment or disparate impact?

Exhibit J
Page 7 of 11

19



31. The NOY refers variously, and in summary fashion, to evidence in personnel records,
interviews, complaints, anecdotes but is lacking in any details or specific information of any
kind. Please identify or explain what facts or information was found that supports each of the
alleged violations 2-5.

ok ok ok ok

For questions 25-27, please see responses below.

25. If OFCCP did identify comparators, who are they as referenced in the NOV where it states
variously that respective protected class members (Females, Blacks, Hispanics non-
Americans) were paid less than similarly situated (males, Asians, whites)?

Please refer to the compensation database that Oracle submitted to OFCCP for the referenced
protected class members and comparators.

26. Why did OF CCP never give Oracle an opportunity to provide legitimate explanations under
question c?

OFCCP provided Oracle with numerous opportunities to provide its position. Please refer to
email correspondence that Ms. Holman-Harries sent to OFCCP on 10/28/2014, 12/11/2014,
and 03/12/2015. Additionally, the NOV states that OFCCP requests Oracle to engage in
conciliation discussions to resolve the violations, which Oracle refused.

27. What did OFCCP do to answer question c?

OFCCP did not find any legitimate explanation for the observed systemic disparities. Now
Oracle bears the burden to rebut OFCCP’s systemic discrimination findings by either
demonstrating how OFCCP’s statistical analysis was flawed, or providing a
nondiscriminatory explanation or business necessity of the observed systemic disparities.

Hkkkk

For questions 32-39, please see OFCCP email to Oracle on March 29, 2016.

32. For alleged violation #6, please describe the "in depth analysis" OF CCP believes is required
and how Oracle "failed" to identify problem areas.

33. Please identify with specificity the "problem areas in its compensation system" that Oracle
failed to identify.

34. For alleged violation #7, please describe with specificity the type of pay equity analysis
Oracle failed to conduct in accordance with 41CFR 60-2.17(c).

35. For alleged violation# 8, please describe with specificity the nature and type of monitoring
OFCCP contends (1) was not done and (2) must be done in accordance with 41 CFR 60-
2.17(d).

36. For alleged violation #9, please identify which records Oracle failed to maintain and collect.
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37. For alleged violation #9, please identify the adverse impact analysis not done as required by
41CFR60.1.12(a).

38. For alleged violation #10, please identify with specificity when and how OFCCP requested
access to records.

39. For alleged violation #10, please identify with specificity each and every instance in which
Oracle denied OFCCP access.

For questions 40-42, OFCCP is available to provide any technical assistance needed by Oracle.
Please contact the Greater San Francisco/Bay District Office if you intend to conciliate the
matter.

40. For all of the alleged violations 6-10, please specify what technical assistance OFCCP has
available to provide to contractors.

41. For all of the alleged violations, please identify the person or persons in the SF region
knowledgeable and experienced in providing technical assistance to contractors.

42. Please specify when and what technical assistance, if any, was ever offered to Oracle in
connection with 6-10.
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APPENDIX B

For question 1, please see response below.

i

What facts support OFCCP's determination that Oracle refused OFCCP access to prior year

compensation data for all employees for PTI role during the review period of January 1,
2013 through June 30, 2014?

Prior year compensation data was requested on 7/30/15; 8/28/15; 9/21/15; 10/1/15; 10/14/15;
and 11/2/15. To date, Oracle has yet to produce the data.

For questions 2—10 and 12, please see OFCCP’s email to Oracle on March 29, 2016.

2

10.

12

What facts support OF CCP's determination that Oracle refused OFCCP access to complete
hiring data for PTI roles during the review period of January 1, 2013 through June 30,
2014?

What facts support OFCCP's determination that Oracle refused to provide data on April 27,
2015?

What facts support OFCCP's determination that Oracle refused to provide data on May 11,
2015?

What facts support OF CCP's determination that Oracle refused to provide data on May 28,
20157

What facts support OFCCP's determination that Oracle refused to provide data on July 30,
20157

What facts support OFCCP's determination that Oracle refused to provide data on October
1, 2015.

What facts support OFCCP's determination that Oracle refused to provide data on October
14, 2015?

What facts support OFCCP's determination that Oracle refused to provide data on
November 2, 2015?

What facts support OFCCP's determination that Oracle refused to provide data on
December 15, 20157

What facts support OFCCP's determination that Oracle refused to provide complete
compensation data for all relevant employees in the Information Technology, Product
Development and Support roles for "the full review period" as noted in footnote 4.

For questions 11-17, OFCCP is not required to review all documents during onsite. See 41 CFR

60-

e

12.

713

1.20(2)(2).

For each refusal noted above, state all efforts made by OFCCP to arrange to review the
documents onsite.

For each refusal noted above, state all efforts made by OFCCP to arrange to review the
documents onsite.

What, if anything, did OFCCP do to review on-site the items referenced in footnote 4 that
Oracle allegedly refused to provide?
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14. What, if anything, did OFCCP say or do in response to seek access to information on site to
the extent such effort is not described in response to questions 1 - 13 above?

15. Please identify the legal and regulatory basis for presuming data would be unfavorable (i.e.
applying an adverse inference) in the NOV with regard to the refusal referenced in footnote
4.

16. What, if anything, did OFCCP do to review on-site the items referenced in footnote 4 that
Oracle allegedly refused to provide?

17. What, if anything, did OFCCP say or do in response to seek access to information on site to
the extent such effort is not described in response to questions I - 13 above?

18. Please identify the legal and regulatory basis for presuming data would be unfavorable (i.e.
applying an adverse inference) in the NOV with regard to the refusal referenced in footnote
4.

See 41 C.F.R. 60-1.12(e) (“Failure to preserve complete and accurate records as required by
paragraphs (a) through (c) of this section constitutes noncompliance with the contractor's
obligations under the Executive Order and this part. Where the contractor has destroyed or
failed to preserve records as required by this section, there may be a presumption that the
information destroyed or not preserved would have been unfavorable to the contractor:
Provided, That this presumption shall not apply where the contractor shows that the
destruction or failure to preserve records results from the circumstances that are outside of
the contractor's control.”)
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ORRICK, HERRINGTON & SUTCLIFFE Utp

THE ORRICK BUILDING

405 HOWARD STREET

SAN FRANCISCO, CALIFORNIA 94105-2669
ORRICK tel +1-415-773-5700

fox +1-415-773-5759

WWW.ORRICK.COM

May 25, 2016 Gary R. Siniscalco
(415) 773-5833

grsiniscalco@orrick.com

VIA EMAIL AND U.S. MAIL

Hea Jung Atkins

District Director

U.S. Department of Labor

Office of Federal Contract Compliance Programs
Greater San Francisco/Bay District Office

90 7th Street, Suite 11-100

San Francisco, CA 94103

Re: Oracle/Redwood Shores —
Submitted in Furtherance of Conciliation and Resolution
Subject to Federal Rules of Evidence 408 Related to Negotiation and Settlement

Decar Ms. Atkins:
Addressing the Rutgers University class of 2016, President Barack Obama noted:

|Flacts, evidence, reason and logic ... these are good things. These
are qualities you want in people making po]i(:y.1

Justice Elena Kagan, writing for a unanimous Supreme Court, warned in explaining the need to
review EEOC conduct in conciliation:

About such review, the Commission’s compliance with the law would
rest in the Commission’s hands alone. We need not doubt the
EEOC’s trustworthiness, or its fidelity to the law, to shy away from
the result. We need only know — and know that Congress knows —
that legal lapses and violations occur, and especially so when they
have no consequences. That is why this court has so long applied a
strong presumption favoring judicial review of administrative action.’

These words and warnings ring true in addressing OFCCP’s findings.

' NY Times, 5/16/2015, “Obama Swipes at Trump, but Doesn’t Name Him, in Speech at Rutgers,” available at
htip:/ Soww nvimes.com/2016/05/16/us/politics /obama swipes-at- trump-but doesnt name-lum -1n speech at

rurgers.hirml.
2 Mach Mining LLC v, E.2.0.C, 135 8, Cr. 1645, 1652-53 (2015),
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Background

On March 11, 2016, Robert Doles, the former San Francisco Director (we understand he has left the
Agency), sent a letter to Oracle that he characterized as a Notice of Violations (hereinafter “NOV”).
The NOV set forth ten (10) numbered violations including five (5) that alleged unlawful
discrimination: one discrete Job Group (PT1) with alleged hiring discrimination, and four (4)
discrete areas of alleged compensation discrimination. The remaining five (5) violations alleged
technical violations.

Mz. Doles’ letter requested that Oracle respond within five (5) days stating whether Oracle was
willing to engage in a conciliation and resolution process. Oracle timely indicated that it was so
willing. Mr. Doles thereafter requested a position statement with regard to the NOV’s findings.

In subsequent correspondence, Oracle raised a series of questions and sought additional facts and
information with regard to the NOV findings. The Agency responded for the most part by
declining to provide any additional facts or information; and instead insisted that Oracle had the
burden of providing a substantive response that would rebut the NOV’s 10 findings. We disagree
that OFCCP has met 1ts burden, but nonetheless set forth Oracle’s position statement as requested
by Mr. Doles.

Overview

In reaching its findings 1 — 5 of alleged unlawful discrimination in discrete areas for a discrete group
of Oracle’s Redwood Shores applicants and discrete segments of its employees, OFCCP has
committed an extraordinaty number of errors and omissions. These include, but are not limited to,
reliance upon a large number of false assumptions; reference to and use of irrelevant census and
labor force data; erroneous reliance upon, or otherwise misstating, its own regulations; failure and
refusal to follow its own mandated processes and procedures; and making patently false statements,
including in its NOV and follow-on correspondence. The NOV’s summary findings and statistical
data presented are so defective procedurally, as well as substantively (both as to facts and legal
standards), that the NOV must be withdrawn in its entirety.

The accompanying Sections I — III of this response address in further detail the reasons why a
withdrawal of the NOV 1s mandated:

I.  OFCCP’s compliance review process on which the NOV is purportedly based was so
procedurally deficient that the NOV should not have been, and could not properly be,
issued.
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II.  In more recent correspondence after issuance of the NOV, OFCCP cites to case law and
contends that that the NOV shifts the burden to Oracle to rebut OFCCP’s statistical results.
OFCCP contends that it has properly used (relevant) statistcs and has met its burden
sufficient to require rebuttal. OFCCP’s positon is factually, procedurally and legally in error.
Simply stated, OFCCP has not met its burden of establishing a prima facie case consistent
with Title VII or Directive 307, nor has it presented facts and evidence sufficient to make
even a minimal showing that any unlawful hiring or compensation discrimination exists.

HI.  The requirement that employees be similarly situated is a fundamental element of any Title
VII-based analysis. Not only did OFFCCP ignore this factual requirement; it chose to rely on
a statistical model that has no factual or legal basis under Title VII law and its own Directive
307 (which requires application of Title VII standards). We show illustrations of the kind of
assessment of similarly situated persons that OFCCP failed and refused to do, thereby failing
to meet its burden to establish that there were actual relevant comparators to persons
allegedly denied equal pay.

IV.  OFCCP’s statistical model is defective and no counter-statistical model is warranted. Oracle
1s a technology company that develops, supports and sells hundreds of products. It hasa
highly diversified and skilled work force, especially among its myriad technical jobs and roles
in development, support and sales. Most jobs and most employees are not fungible or
homogeneous. Their skills, their work, and the nature and criticality of the specific products
on which they work are wide-ranging. In many cases no two employees at HQCA have the
same ot similar job, and thus they have no or possibly just one or two comparators. OFCCP
has ignored entirely this key factual circumstance.

We would be pleased to engage in further dialogue and discussion as may be appropriate. However,
for each and all of these reasons set forth herein, we believe resolution of the OFCCP HQCA
evaluation requires OFCCP to withdraw its March 11, 2016 letter and findings and issue a Letter of

Compliance.

Very truly }’Ours,/ /
</ Z free /D

Gary R. Siniscalco

cc: Patricia Shu, Director, OFCCP
Juana Schurman
Shauna Holman Harries
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Re: Oracle/ Redwood Shores
Submitted in Furtherance of Conciliation and Resolution
Subject to Federal Rules of Evidence 408 Related to Negotiation and Settlement

I. OFCCP REPEATEDLY AND FLAGRANTLY VIOLATED GOVERNING FCCM
PROVISIONS IN THE LEAD-UP TO THE NOV ISSUANCE.

The Agency’s actions have substantially violated its own procedures. These procedural violations
are sufficiently significant and prejudicial that the Agency must withdraw the NOV.

The Introduction to the Federal Contract Compliance Manual (“FCCM”) establishes that it should
control the Agency’s actions absent an inconsistency with “other OFCCP policies and its
implementing regulations.” FCCM at 1 (Introduction). The Introduction further states that the
FCCM is intended to provide “contractors ... more transparency and clarity about basic OFCCP
procedures and processes.” Id. We are not aware of any conflicting policies or regulations that
would suggest that the Agency is not subject to the FCCM procedures. If the Agency believes that
other policies or procedures set forth its obligations in conducting compliance reviews, please advise
us how the appropriate procedures and policies override the FCCM, how those policies apply to the
compliance audit at issue, and how the Agency complied with those policies and procedures.

The following sections detail OFCCP’s failures and deficiencies in its process, actions and
communications with Oracle staff, and show that OFCCP’s evaluation process and the resulting
NOV are fatally deficient, defective and prejudicial to Oracle. Considered individually—and
certainly when considered together—these failures undermine the fairness of the process, the
procedural standards required by OFCCP, and any confidence that could be had in the outcome.
Therefore, the NOV must be withdrawn.

A. The Compliance Evaluation Was Defective, Non-Transparent and Prejudicial
to Oracle.

The FCCM directs that before issuing an NOV, the Agency advise the contractor of its findings.
“After advising the contractor of its compliance evaluation findings, the CO must provide formal
notification through a Predetermination Notice or Notice of Violation.” FCCM § 2P00. At no
point prior to issuing the NOV did the Agency advise Oracle what groups showed initial indicators,
what violations the Agency was investigating, what comparator groups the Agency was forming, the
results of any analysis the Agency was conducting, whether it was investigating disparate treatment
or disparate impact discrimination, or any other facts regarding the findings of the compliance
evaluation.” Rather, the Agency rushed to judgment and issued an NOV.

! During the course of the compliance evaluation, Deputy S.F. Regional Director Jane Suhr has acknowledged that “if
there is inconsistency in the Manual and other OFCCP policies and its implementing regulations, the latter are
controlling.” Letter from Jane Suhr, May 11, 2015. There is nothing inconsistent with the Manual sections we cite.

2This complete lack of transparency and gross failure and refusal to engage in any interactive conversation permeated
the S.F. District and Regional Office approach to this review. The failure and refusal to engage in such process is not
only contrary to the FCCM, but appears contrary to OFCCPs national office expectations. Bloomberg BNA, 5/09/16,
89 DLR A-4, “OFCCP Audits Should be ‘Interactive and Conversational,” Official Says.”

Page 1 of 18
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Following receipt of the NOV, Oracle advised the Agency on March 18, 2016 that OFCCP had
failed to comply with its obligations. The Agency, through its District Director Robert Doles, falsely
responded as follows:

During the entrance conference held on March 24, 2015, OFCCP discussed with you and
other Oracle representatives the preliminary indicators and areas of concern at issue in the
compliance evaluation, including Oracle’s compensation and hiring practices. At the exit
conference held on March 27, 2015, OFCCP informed you and Neil Bourque that the
Agency would conduct further analysis and any Agency findings would be issued in a formal
notice. Upon conclusion of the follow-up onsite review on June 25, 2015, OFCCP informed
you and Oracle representatives Neil Bourque, Charles Nyakundi, and outside counsel Gary
Siniscalco that the Agency would review the information collected and conduct further
analysis to determine its findings. On December 22, 2015, OFCCP also indicated to you
that additional information was needed to further investigate potential violations.
Throughout the compliance evaluation process, OFCCP also requested that Oracle comply
with all outstanding data requests (see attachment), some of which had been pending since
November 19, 2014 and also indicated the Agency’s preliminary indicators and areas of
concern.

Letter from Robert Doles, March 29, 2016, to Shauna Holman-Harries. This response makes no
credible claim that the Agency advised Oracle of its compliance evaluation findings. First, to the
extent that the Agency advised Oracle of preliminary indicators or actual evidence at the entrance
conference (a representation we deny),” this has no bearing on the indicators or actual evidence
underpinning the compliance evaluation findings postdating the entrance conference. Second,
advising Oracle that the Agency needed additional information to conduct further investigation has
no bearing on the compliance evaluation findings, and does not ameliorate the opportunity denied
Oracle to understand the findings and provide further relevant evidence per the Manual. FCCM §
2P00.

The Agency cannot have it both ways by arguing on the one hand that it fulfilled its obligation to
advise Oracle of its compliance evaluation findings before issuing an NOV, while at the same time
claiming that it needed additional information, all the while denying Oracle a fair and transparent
opportunity to discuss or address OFCCP’s intended evaluation findings. Indeed, had the Agency
ever advised Oracle that its compliance evaluation found evidence of compensation discrimination
of comparators in relation to non-Asians in the Professional Technical 1 role, women in the
Information Technology, Product Development and Support roles, African Americans in the
Product Development role, Asians in the Product Development role or “Americans” in the Product
Development role, Oracle would have, and could have, made it very clear that those findings were
based on artificial groupings filled with employees who were not similarly situated for Title VII

3 We have contemporaneous communications from Oracle employees present at the entrance conference documenting
the false concerns and criminal accusations made at the entrance conference. None reference “indicators.”
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purposes, ot even comparable under Oracle’s compensation system as required by Directive 307.*
Nonetheless, in a rush to judgment, the Agency issued an NOV laden with unjustifiable groupings
and other stark deficiencies, including unjustified adverse inferences, without following its own
guidance.

Particularly notable is the Agency’s failure to respond to Oracle’s numerous requests to explain the
indicators. As we noted in our April 11, 2016 letter, Oracle asked OFCCP on at least nine occasions
to explain what indicators it found, including on December 31, 2014, February 17, 2015, March 9,
2015, March 11, 2015, March 12, 2015, March 13, 2015, June 3, 2015, July 2, 2015, and December
17, 2015. OFCCP never responded or provided any specific information. Independently, and
contrary to the Agency’s Manual, the Compliance Officers (“COs”) and the S.F. District Office
chose to keep Oracle in the dark. For example, without appropriately attempting to identify possible
comparators for purposes of an equal pay analysis, at no time during more than nineteen (19)
months of the extensive compliance evaluation did any of the Agency’s COs request information or
seek to assess which of Oracle’s employees were, in fact, similarly situated. Nor did the Agency ever
identify any comparator concerns to Oracle’s representatives.

B. The Agency Failed to Conduct an Exit Conference Yet Stated Falsely That It
Had Done So.

The FCCM provides that “upon completion of the necessary onsite review and evaluation of all
information obtained, COs will discuss the tentative findings of the compliance evaluation with the
contractor at the onsite exit conference.” FCCM § 2N. During the conference, “the CO must be
prepared to describe the aspects of the investigation and to discuss the tentative findings of the
compliance evaluation in general terms.” Id. Also, the CO “will advise ... of the possibility that a
PDN or NOV could be issued.” Id. § 2NOO. The Supreme Coutt, in interpreting the word “must”
(under Title VII), has made clear that agencies cannot skirt their mandatory obligations where law
requires fidelity to its rules and policies. See Mach Mining v. E.E.O.C., 527 S. Ct. 1645, 1656 (2015).
The Agency failed to follow this mandatory provision in the Manual, and its failure to do so has
plainly prejudiced Oracle by undermining its ability to understand and be informed of the CO’s
finding and proffer appropriate response to the Agency’s asserted evidence.

Instead, OFCCP failed to conduct a proper exit conference or advise Oracle regarding the tentative
findings of the compliance evaluation, then claimed falsely that an exit conference occurred. This
assertion by OFCCP’s former Director Doles is belied by contemporaneous correspondence in
response to Oracle’s request for an exit conference. First, the Agency’s claim that an exit conference
occurred on March 27, 2015 is completely false. On June 25, 2015, Shauna Holman Harries asked
the Agency for a status conversation related to the investigation and requested that the Agency “let
me know when we can talk early next week for an exit conference ....” On July 2, 2016, Hea Jung
Atkins responded by email to Ms. Holman Harries by recounting OFCCP’s perspectives on various
issues and confrontations (which Oracle disputed). In that email, Ms. Atkins refused to schedule an

* See infra, listing efforts by Oracle’s staff requesting information from OFCCP on “indicators.” Instead, OFCCP chose
consistently to keep Oracle in the dark.
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exit conference, stating that the Agency “was not prepared to conduct an exit conference” based on
the need to conduct additional employee interviews. The email went on to state: “We will schedule
an exit conference at the conclusion of our offsite analysis.” This e-mail puts the lie to the Agency’s
claim that an exit conference had already occurred some two months earlier. Moreover, no later exit
conference ever occurred.

Notwithstanding the false claim that the March 27 meeting was an exit conference, the Agency’s
own version of the events leave unchallenged Oracle’s position that the Agency failed to provide any
information regarding its tentative findings. OFCCP repeatedly stated an intent to conduct further
analyses and provide notice of findings at some future point, as Mr. Doles” March 29, 2016 letter
concedes. Tellingly, the Agency fails to state that it advised Oracle of any tentative findings. Even if
an exit conference occurred, therefore, the Agency did not satisfy its obligation to conduct a proper
exit interview as required by the FCCM. Instead, the Agency rushed to issue its fatally flawed NOV.

C. OFCCP Failed to Follow Its Required Procedures to Obtain Additional
Documentation.

The FCCM provides that “if the contractor refuses to provide the requested data or information or
does not allow a follow up onsite visit, the CO will prepare an SCN [Show Cause Notice] for
denial of access.” FCCM § 20 (emphasis added). A Show Cause Notice is required when a
contractor fails to submit an Affirmative Action Program (“AAP”), submits a deficient AAP, fails to
submit employment activity or compensation data or submits deficient employment or
compensation data. In addition, a Show Cause Notice must also be issued when a “contractor
refuses to provide access to its premises for an onsite review.” Id. § 8D01. Although Oracle denies
that it ever refused a request, if OFCCP truly believed Oracle had denied access or failed or refused
to submit relevant and required data, OFCCP was required to issue an SCN. Notably, OFCCP
never pointed to any evidence of such a refusal. At most, Oracle on occasion raised legitimate
concerns, asked questions, or articulated legitimate objections. Oracle sought transparency and
interactive conversation. OFCCP chose silence and kept Oracle in the dark.

During the course of the compliance evaluation, OFCCP launched a barrage of burdensome
information requests. Oracle produced in hardcopy and electronically a huge volume of documents,
at least thirty-five (35) managers and HR Staff were interviewed, and electronic databases were
provided to OFCCP on at least 8 occasions. Oracle believes it fully complied with its obligations
under the regulations to provide information during the compliance evaluation. To the extent that
OFCCP believed that Oracle had not provided information to which OFCCP was entitled and
which it believed was necessary and relevant, the FCCM unequivocally requires that the CO prepare
an SCN. During the course of the review, the Agency made no attempt to take this required step to
obtain records or other materials it believed were necessary to complete its investigation. Nor did
the Agency ever ask for access to review records.

This perhaps represents the most striking example of the Agency’s misstatements of the facts and
deliberate disregard of its own policies and procedures in its rush to judgment in issuing an NOV.
Not only did the Agency fail to avail itself of the internal SCN process, but it also failed to take
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advantage of the expedited ALJ process under the regulations which could have led to a quick
resolution of any outstanding document disputes. Adherence to this important procedural step
makes sense; it avoids the exact situation here, where good faith disputes regarding the scope of
requests are left unresolved and the Agency reaches unsubstantiated findings with little or no factual
basis. Rather than seek to resolve those purported disputes, the Agency chose the course of
disregarding its internal processes and improperly relied on adverse inferences in reaching the
conclusions in the NOV.”

D. OFCCP Failed to Issue an NOV Compliant with FCCM § S8EO1.

The FCCM lays out the necessary contents of an NOV. It provides that the NOV must “[r]estate
the problem, with any modification from the contractor’s response (to the PDN), include specific
facts, and where applicable, the results of the analyses that support the violations.” FCCM § 8EO01.
The NOV is wholly inadequate in this regard. The NOV merely recites the affected groups; asserts
that hiring, compensation or recordkeeping violations exist; and attaches summary results of
irrelevant standard deviation calculations. The NOV fails to consider Oracle’s response (since no
opportunity was given), and fails to include any specific facts regarding the bases of the violations,
how the alleged discriminatory practices led to violations, what analyses the Agency conducted, or
any other relevant facts specifically informing Oracle how it allegedly violated the law.

The FCCM also delineates the circumstances in which the Agency may issue an NOV. NOVs may
be issued for pattern and practice violations or “other” violations. FCCM § 8F00. “Other”
violations can include “individual discrimination, lack of recordkeeping and lack of outreach and
recruitment.” Id. Violation 10 of the NOV alleges that Oracle violated the regulations because it
failed to produce records. Yet OFCCP provides no facts supporting that conclusion. Other
purported technical violations also cited (in similar summary fashion) alleged failures to produce
records as bases for triggering the adverse presumption under 41 C.F.R. § 60-1.12. But failure to
produce documents is not a proper violation under the FCCM. Rather, as noted above, the FCCM
plainly requires that document production issues be addressed through Show Cause Notices.

E. OFCCP Failed to Follow Its Interview Process.

The FCCM states that “after a formal interview, the CO must ask each person to read, sign and date
the CO’s interview notes.” FCCM § 2MOO(f). It also provides that the “CO will promptly type the
handwritten interview notes using MS Word in order to provide the interviewee with a hard copy to
sign as soon as possible after the interview.” Id. OFCCP conducted over 35 manager and HR
interviews during its two onsite visits, and yet followed neither required procedure.

After the interviews, the CO did not ask the interviewees to acknowledge the notes. Oracle’s
compliance staff, on several occasions, asked about the status of the interview documents. Then,

5 Even the NOV’s application of the adverse inference rule is defective and misapplied by Mr. Doles. The Agency’s
regulation on use of an adverse inference is limited to specific circumstances “[w]here a contractor has destroyed or
failed to preserve records....” 41 C.F.R. § 60-1.12(c). There are no facts suggesting that Oracle engaged in any such
conduct.
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many months after the interviews, the Agency sent interview “statements” to Oracle and asked the
Company to have managers sign them. Not only were the statements dilatorily sent; they also failed
to provide an accurate depiction of the interview (ze., questions asked by the respective COs and
responses to those questions by the respective interviewee). This failure is particularly notable.
During interviews different Oracle managers, in response to specific questions, addressed hiring and
compensation practices, multiple factors related to how Oracle hired and paid its employees, various
efforts Oracle took to evaluate its pay system and ensure pay equity, and other facts and
circumstances related to differences in skills, expertise, responsibility, job content, performance, ez.
that bear on compensation at Oracle. Equally noteworthy are topics and questions not covered in
interviews, especially regarding job similarity and the actual duties and skill, effort, and
responsibilities of possible comparators.® In response to questions, managers variously described a
range of factors (not OFCCP’s simplistic time-at-Oracle and total work experience) relevant to
assessing actual pay comparators at Oracle. Despite these responses provided in the interviews and
elsewhere, the Agency issued an NOV that failed to take into account how Oracle structures its
workforce and pays its employees, notwithstanding Directive 307’s mandate that OFCCP evaluate
“employees who are comparable under the contractor’s wage or salary system.” Directive 307 at §
8.B.3. At best, the interviews wasted Oracle’s managers’ time. At worst, the Agency ignored critical
facts provided in the interviews because it had made up its mind—regardless of relevant facts about
Oracle’s actual practices, pay system and criteria used—that Oracle discriminates against a few
selected slices of its Redwood Shores workers.

F. OFCCP Made Numerous Inappropriate Requests Beyond the Scope of
Existing Documents.

OFCCP’s regulations require contractors to provide access to existing documents and records upon
request. Specifically, the regulations allow access to “books and accounts and records, including
computerized records ....” 41 C.F.R. § 60-1.43. The FCCM provides that COs may review various
records during evaluations including but not limited to payroll records, employee activity records,
Collective Bargaining Agreements, personnel policies and discrimination and harassment policies.
See FCCM § 3H. Nothing in the regulations requires that contractors create records or provide
records in anything other than their native format.

Despite the lack of authority, the Agency on numerous occasions asked that Oracle compile and
provide documents in Excel spreadsheets and in “usable formats.” In the spirit of cooperation,
Oracle compiled and provided compensation spreadsheets to the Agency on at least 8 occasions
(October 28, 2014, December 11, 2014, December 15, 2014, February 26, 2015, March 17, 2015,
May 14, 2015, June 16, 2015 and October 29, 2015). Notwithstanding this cooperation, the Agency
has cited Oracle for failing to provide documents and faulted Oracle for not providing documents
“in a usable format.” The Agency’s actions clearly overreach and lack authority, as Oracle had no
obligation to create documents.

¢ Not one interview involved questions about the actual work performed by them; whether others did the same or
similar work; or the “relevant factors in determining similarity” set forth in OFCCP’s Directive 307 at § 8.B.6.
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In another instance of overreaching, the Agency directed Oracle to provide a list of EEOC or state
civil rights charges from Oracle (though the FCCM directs OFCCP to the respective agencies to
obtain this information). OFCCP also requested different variations on and timeframes for
collections of internal complaints. Oracle objected and exercised its right to question whether the
Agency was entitled to collect such information. In response, the Agency engaged in retaliatory and
abusive conduct in changing and then dramatically expanding its request for internal complaints.
Finally, at the March 24, 2015 entrance conference, Agency COs, in the presence of the S.F.
Regional Director, claimed Oracle had lied and threatened Oracle’s Director of Diversity
Compliance with criminal sanctions because the Agency located a pending “federal court
complaint.” Despite these offensive and untrue accusations, Oracle explained that OFCCP had only
requested a list of “employee complaints,” and that Oracle had never claimed that it did not have
any pending discrimination complaints (lawsuits) from former employees.” On May 11, 2015, after
some lengthy and contentious correspondence, and recognizing that it did not have the authority to
demand the information, the Agency dropped its request.

II. OFCCP HAS NOT MET ITS BURDEN UNDER THE LLAW TO ESTABLISH
ANY SYSTEMIC DISCRIMINATION.

In addition to the grave procedural deficiencies identified above, the NOV suffers from a
substantive failure to adequately establish any violation. OFCCP claims that it has identified
“systemic discrimination” at Oracle, and that “[bJecause OFCCP has met its burden, Oracle now
bears one.” Apr. 21, 2016 Letter at 1-2. OFCCP is incorrect on both counts, and its insistence that
Oracle is obliged to present a “statistical rebuttal” is erroneous.

Despite having investigated Oracle’s Redwood Shores facility for over nineteen (19) months,
OFCCP did not adduce a single first-hand account suggesting intentional discrimination in
recruiting, hiring, or compensation. Nor did OFCCP present any facts suggesting such
discrimination, as required by its own manual. See FCCM § 8F01. The NOV rests solely on the
results of a superficial and irrelevant statistical analysis it performed using, inter alia, some Oracle
data and general labor force statistics. Directive 307 defines systemic discrimination as either (1) “[a]
pattern and practice of discrimination” or (2) “an identified employment practice with disparate
impact.” Directive 307 at § 7. But OFCCP has not made an adequate prima facie showing under
either theory.

A. OFCCP Has Not Established Any Disparate Impact Violation.

It is clear that OFCCP has not articulated even a prima facie case of disparate impact. In order to
state such a violation, OFCCP must first “isolat[e] and identify[ | the specific employment practices
that are allegedly responsible for any” alleged disparate impact on a protected group. Wards Cove
Packing Co. v. Atonio, 490 U.S. 642, 656 (1989), superseded by statute on other grounds, 42 U.S.C. § 2000e—

7 Oracle was granted summary judgment by the federal court on the complaint in question. See Order Granting Mot. for
Summ. J., Spandow v. Oracle America, Inc., Case No. 4:14-cv-00095-SBA (N.D. Cal. Aug. 19, 2015). Furthermore,
Spandow was not employed by Oracle during the relevant review period.
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2(k) (quoting Watson v. Fort Worth Bank and Trust, 487 U.S. 977, 994 (1988)); see also Smith v. City of
Jackson, 544 U.S. 228, 241 (2005) (quoting Wards Cove Packing, 490 U.S. at 657) (“|The] failure to
identify the specific practice being challenged is the sort of omission that could ‘result in employers
being potentially liable for the myriad of innocent causes that may lead to statistical imbalances
...”7%). Then, OFCCP would be required to “demonstrate that each particular challenged
employment practice causes a disparate impact ....” 42 U.S.C. § 2000e-2(k)(1)(B)(3). “A disparate-
impact claim that relies on a statistical disparity must fail if the plaintiff cannot point to a defendant’s
policy or policies causing that disparity,” and courts must enforce this “robust causality
requirement” in order to “protect| | defendants from being held liable for [ | disparities they did not
create.” Texas Dep’t of Hous. and Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507, 2523
(2015) (citation and internal quotation matks omitted).® OFCCP has neither identified a specific
facially neutral practice, nor demonstrated that any such practice causes the alleged disparities. Thus,
it has not stated any disparate impact violation.

B. OFCCP Has Not Established Any Pattern and Practice of Disparate
Treatment.

Given its failure to establish any predicate for disparate impact liability, OFCCP is required to
establish a “pattern or practice of discrimination” on a disparate treatment theory. But the OFCCP
has not met its burden to establish even a prima facie case on this theory, either. Perhaps this is
because OFCCP misapprehends and underestimates the weight of its burden—or else, despite many
months of “investigation,” it rushed to judgment.

1. The Government’s Burden of Proof in a Pattern and Practice is
Demanding.

“|T)he burden of establishing a pattern or practice of discrimination is not an easy one to carry.”
E.E.O.C. v. Bloomberg, L.P., 778 F. Supp. 2d 458, 468 (S.D.N.Y. 2011) (citation omitted). As
OFCCP’s own authority acknowledges, where the Government “allege[s| a systemwide pattern or
practice of resistance to the full enjoyment of Title VII rights,” it must “establish by the
preponderance of the evidence that | | discrimination [is| the company’s standard operating
procedure—the regular rather than the unusual practice.” 1n#'/ Bhd. of Teamsters v. United States, 431
U.S. 324, 336 (1977); accord Morgan v. United Parcel Serv. of Am., Ine., 380 F.3d 459, 463-64 (8th Cir.
2004) (citations and internal quotation marks omitted) (“In a pattern-or-practice class action, the
class must prove that the defendant regularly and purposefully treated members of the protected
group less favorably and that unlawful discrimination was the employer’s regular procedure or
policy.”). As compared to the McDonnell Donglas burden-shifting framework applicable in private,
non-class cases,’ the Teamsters pattern and practice framework “charges the plaintiff with the higher

8 See also Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011) (“[T]he mere claim by employees of the same company
that they have suffered a Title VII injury, or even a disparate-impact Title VII injury, gives no cause to believe that all
their claims can productively be litigated at once” unless “[their claims ... depend upon a common contention—for
example, the assertion of discriminatory bias on the part of the same supetvisor ...”).

9 See McDonnell Donglas Corp. v. Green, 411 U.S. 792, 800 (1973).
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initial burden of establishing ‘that unlawful discrimination has been a regular procedure or policy
followed by an employer ....”” Serrano v. Cintas Corp., 699 F.3d 884, 893 (6th Cir. 2012) (quoting
Teamsters, 431 U.S. at 360); see also id. at 896 (describing initial Teamsters burden as “heightened” and
“more arduous”); E.E.O.C. v. Bass Pro Outdoor World, I.I.C, 36 F. Supp. 3d 8306, 846 (S.D. Tex. 2014)
(citation omitted) (describing Teamsters burden as “more demanding than what McDonnell Donglas
requires”). The Teamsters case, of course, was brought by the U.S. Department of Justice; try as it
might, the U.S. Department of Labor is subject to no lesser standard of evidence or proof.

Moreover, the Government must present evidence that the “standard operating procedure” of
discrimination was intentional in order to establish a pattern or practice of disparate treatment—i.e.,
the Government must show that “the protected trait ... actually motivated the employer’s decision.”
Raytheon Co. v. Hernandez, 540 U.S. 44, 52 (2003) (quoting Hazen Paper Co. v. Biggins, 507 U.S. 604, 610
(1993)). OFCCP must thus “prove| | by a preponderance of evidence facts from which the court
must infer, absent rebuttal, that the defendant was more likely than not motivated by a
discriminatory animus.” Gay v. Waiters’ & Dairy Lunchmen’s Union, Local No. 30, 694 F.2d 531, 538
(9th Cir. 1982) (emphasis added). The “burden of persuading the trier of fact that the defendant
intentionally discriminated against the plaintiff remains at all times” with the Government. Texas
Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981). See also E.E.O.C. v. Sears, Roebuck &
Co., 839 F.2d 302, 309 (7th Cir. 1988) (rejecting suggesting that employer “had the burden of
persuasion” and finding “no support in the case law for [this] contention[ |”); OFCCP v. Bank of
America, ARB Case No. 13-099, AL] Case No. 1997-OFC-16, ARB Apr. 21, 2016 (available at
http://www.oalj.dol.gov/PUBLIC/ARB/DECISIONS/ARB DECISIONS/OFC/13 099.OFCP.
PDF) at 13 (rejecting OFCCP’s claim that, “after its presentation of evidence, [the employer| had
the specific burden of showing that the OFCCP’s statistical proof was unsound or to prove that the
disparity occurred as a result of legitimate, nondiscriminatory reasons” because “the burden of proof
always remains with the OFCCP”). OFCCP must come forward with proof that suggests deliberate
discrimination by Oracle against all of the individuals it identifies—but it has not and cannot do so.

2. Statistics Alone Rarely, if Ever, Suffice to Meet this Burden.

OFCCP attempts to build a case against Oracle founded solely on its own (opaque) statistical
analysis. In doing so, it asserts a brightline rule that any statistical evidence indicating a disparity of
two or more standard deviations “is acceptable as evidence of discrimination” and, without anything
further, constitutes “compelling proof.” Apr. 21, 2016 Letter at 2 n.5, n.6. The weight of authority
is to the contrary. Indeed, “[ijn most cases, ... more than statistical evidence has been required to
satisfy the plaintiff’s ultimate burden of proving intentional discrimination.” B. Lindemann, ez a/.,
EMPLOYMENT DISCRIMINATION LAW 2-116 (5th ed. 2014).

Particularly where the Government alleges a pattern and practice of disparate treatment—z.e.,
intentional discrimination directed and perpetuated by the company itself—bare statistical evidence
is unlikely to suffice. “Without significant individual testimony to support statistical evidence, courts
have refused to find a pattern or practice of discrimination.” King v. Gen. Elec. Co., 960 F.2d 617, 624
(7th Cir. 1992); accord Adams v. Ameritech Servs., Inc., 231 F.3d 414, 423 (7th Cir. 2000) (holding that
“statistical evidence ... in a case alleging disparate treatment or a discriminatory pattern or practice
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... will likely not be sufficient in itself.”); OFCCP v. Bank of America, ARB Case No. 13-099, ALI
Case No. 1997-OFC-16, ARB Apr. 21, 2016 (available at
http://www.oalj.dol.gov/PUBLIC/ARB/DECISIONS/ARB

DECISIONS/OFC/13 099.0FC.PDF) at 14 (even in straightforward case challenging only hiring
practices for entry-level positions, noting that only “[v]ery extreme cases of statistical disparity”
could “permit the trier of fact to conclude intentional [ | discrimination occurred without needing
additional evidence”). As the Ninth Circuit has explained:

In order to establish a prima facie case of disparate treatment based solely on statistical
evidence, the plaintiff must produce statistics showing a clear pattern, unexplainable on
grounds other than race. But such cases are rare. Absent a stark pattern, impact alone is not
determinative, and the Court must look to other evidence. ... Simply put, statistics
demonstrating that chance is not the more likely explanation are not by themselves sufficient
to demonstrate that race is the more likely explanation for an employer’s conduct.

Gay, 694 IF.2d at 552-53 (citations and internal quotation marks omitted) (finding bare statistical
evidence insufficient to establish prima facie case).

Given these concerns, “[n]ormally, the plaintiff will produce statistical evidence showing disparities
between similarly situated protected and unprotected employees with respect to hiring, job
assignments, promotions, and salary, supplemented with other evidence, such as testimony about
specific incidents of discrimination.” Craik v. Minnesota State Unip. Bd., 731 F.2d 465, 469-70 (8th
Cir. 1984) (emphasis added)."” Though OFCCP is cotrect that examples of individual discrimination
are not always required, courts are clear that “the lack of such proof reinforces [any] doubt arising
from the questions about the validity of the statistical evidence.” Sears, 839 I.2d at 311 (citation
omitted); accord Morgan, 380 F.3d at 471 (“One of the most important flaws in Plaintiffs’ case is that
they adduced no individual testimony regarding intentional discrimination.”). Although OFCCP
acknowledges it interviewed dozens of Oracle managers and HR staff members, as well as
individual employees, and despite the FCCM mandate to present facts, OFCCP has not presented
any such proof or facts—either in the NOV, or at any time.

3. OFCCP’s Case Law is Not to the Contrary.

The cases OFCCP cites similarly hold that statistics alone rarely (if ever) permit an inference of
intentional discrimination.'" In Teamsters, for example, the statistical evidence involving hiring of

10 Here, OFCCP asserts bias at most, in just a few slices of the organization, and for just a few slices of the protected
classes (ze., for women in three “roles,” and just one each for African-Americans, “Asians,” and “Americans”).
OFCCP?s statistical methodology purports to identify these respective cuts, and the few respective classes of purported
victims covered, out of the entire Redwood Shores establishment of over 7,000 employees.

11 Much of the authority OFCCP cites is irrelevant. Griggs v. Duke Power Co., 401 U.S. 424 (1971) and Castaneda v. Partida,
430 U.S. 482 (1977), both cited by OFCCP, are not germane to the issues at hand. Griggs established the viability of
disparate impact law and cited some statistics relevant to the specific employment practice (a degree or aptitude test
requirement), but does not address the statistical proof required to establish a pattern-or-practice disparate treatment
case. Castaneda was a case in which the plaintiff challenged his conviction on equal protection grounds due to alleged
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drivers with basic, common skills showed a “glaring absence of minority line drivers” approaching
“the inexorable zero.” Teamsters, 431 U.S. at 342 n.23. And even then, the Government “bolstered”
its overwhelming statistical evidence “with the testimony of individuals who recounted over 40
specific instances of discrimination.” Id. at 339. Thus, Teamsters was “not a case in which the
Government relied on ‘statistics alone’ [because] [tlhe individuals who testified about their personal
experiences with the company brought the cold numbers convincingly to life.” Id. Likewise in
Hazelwood School District v. United States, the Government did not rely solely on statistics, but also
“adduced evidence of (1) a history of alleged racially discriminatory practices, (2) statistical disparities
in hiring, (3) the standardless and largely subjective hiring procedures, and (4) specific instances of
alleged discrimination against 55 unsuccessful [African-American| applicants for teaching jobs.” 433
U.S. 299, 303 (1977)."

Even in Segar v. Smith, on which the OFCCP heavily relies, the plaintiffs “introduced anecdotal
testimony of discrimination” from several class members “[t]o buttress the statistical proof” they
offered, “including testimony of several agents about disparate treatment in disciplinary procedures
and supervisory evaluations, and about black agents’ general perceptions that DEA was a
discriminatory environment.” 738 F.2d 1249, 1263, 1279 (D.C. Cir. 1984). Segar thus underscores
that something more than a bare statistical analysis is needed to sustain an inference of intentional
systemic discrimination.” To the extent that Segar can be read to have held (arguably in dicta) that
bare statistics can sustain a pattern and practice disparate treatment claim (see id. at 1278), the
OFCCP’s other authority makes clear that Segaris an outlier; the weight of federal authority
recognizes “that statistical evidence supported by no, or very little, anecdotal evidence is insufficient
to establish a prima facie case of discrimination.” 3-55 Labor & Employment Law § 55.03 (Matthew
Bender 2016) (citing cases).

When the statistical evidence is not overwhelming and unassailable—for example, when it “does not
adequately account for the diverse and specialized qualifications necessary for” the position(s) in
question—"‘strong evidence of individual instances of discrimination becomes vital to the plaintiff’s

discrimination against Mexican-American potential jurors; it does not discuss or even mention Hazehvood, Teamsters, or
any of the Title VII cases; and the cited footnote serves simply to explain how a standard deviation can be determined
for a given binomial distribution. 29 U.S.C. §§ 621-34 is the Age Discrimination in Employment Act, totally irrelevant
given that OFCCP does not raise specter of any age discrimination.

12 Moreover, the statistics offered in these cases relied on actual evidence of clear uniform qualifications (driver’s license
in Teamsters and teaching credentials in Hazge/wood). No such evidence of the actual, varied qualifications for Oracle jobs
are presented here.

13 Moreover, the facts of Segar materially differ from the facts here. The Segar court’s finding of discrimination addressed
federal Drug Enforcement Agency practices that openly used race as a factor to assign African-American agents
“disproportionately large amount of undercover work ... on the assumption that black agents [would] be more readily
able to infiltrate organizations consisting primarily of blacks,” which “injure[d] [their] promotion opportunities because
[they were] unable to obtain the breadth of experience needed for promotions.” Id. at 1260. Plaintiffs used
compensation statistics to demonstrate the effect of this and other allegedly discriminatory practices. Id. at 1261. And
the Court emphasized that to be “legally sufficient,” those statistics needed to “show a disparity of treatment, eliminate
the most common nondiscriminatory explanations of the disparity, and thus permit the inference that, absent other
explanation, the dispatity more likely than not resulted from illegal discrimination.” Id. at 1274 (citing Teamsters, 431 U.S.
at 368).
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case.” Sears, 839 F.2d at 311 (quoting VValentino v. U.S. Postal Serv., 674 F.2d 56, 69 (D.C. Cir. 1982)).
In Sears, for example, the EEOC commissioner alleged that Sears engaged in a pattern and practice
of discrimination against women by failing to hire, promote, and compensate them appropriately.

Id. at 307. Yet in the course of a ten-month trial, the EEOC “fail[ed] to present testimony of any
witnesses who claimed that they had been victims of discrimination by Sears.” Id. at 310. The “lack
of anecdotal evidence,” coupled with “major problems with the EEOC’s labor pool” and statistical
evidence that was “severely flawed,” dictated judgment for Sears on all counts. Id. at 311; see also
Coser v. Moore, 739 F.2d 746, 754 (2d Cir. 1984) (where women faculty allegedly discriminated against
were “a very small group, and easily identified individually” yet “no direct evidence of discrimination
as to them other than the statistical study was produced]|,] ... the failure to produce such direct
evidence [was] significant”); Bank of America, ARB Apr. 21, 2016 at 18 (reversing ALJ finding of
pattern and practice discrimination based solely on statistical evidence, because “[w]ithout more
evidence, one bottom line standard deviation of 4.0 for four years with minor shortfalls in two of
those years is not enough in this particular case to prove a pattern or practice of intentional racial
discrimination”). The same lack of corroboration plagues the NOV in this case.

4. OFCCP Has Not Established a Prima Facie Case of Recruiting or
Hiring Discrimination.

OFCCP charges Oracle with a violation for allegedly favoring “Asian applicants, particularly Asian
Indians, based upon race in its recruiting and hiring practices” for PT1 roles. NOV at 1. OFCCP
appears to base its recruiting charge on a comparison of the percentage of Asian Indians in the U.S.
population generally to the applicants for PT1 positions at Oracle’s Redwood Shores facility (see
NOV at 2 n.1), and its hiring charge on a comparison of the racial makeup of one of two data
sources (“2006-2010 Census Data and/or 2013-2014 DOL, Bureau of Labor Statistics’ Labor Force
Statistics”)—depending on which source best serves OFCCP’s objectives—to the individuals hired
into the PT1 role at Oracle."* Neither of these statistical findings comes close to supporting an
inference that Oracle intentionally discriminated against all “non-Asian Indians” in its recruiting or
hiring practices. Nor does OFCCP provide any specific facts with regard to allegedly biased
recruiting.

It is well-established that the most probative statistics to examine when assessing a company’s hiring
practices involve a comparison of the actual, qualified applicants for a given position to those
hired—particularly where the position at issue requires specialized knowledge, skills or experience.
“II]n order to determine discriminatory exclusion, unskilled positions are compared to a different
statistical pool than are jobs requiring special skills.” Pezghtal v. Metro. Dade Cty., 26 F.3d 1545, 1554
(11th Cir. 1994) (citing Teamsters, 431 U.S. at 337-38). This is because “for positions requiring
minimal training or for certain entry level positions, statistical comparison to the racial composition
of the relevant population suffices, whereas positions requiring special skills necessitate a
determination of the number of minorities qualified to undertake the particular task.” Id. (citing City
of Richmond v. |.A. Croson Co., 488 U.S. 469, 501-02 (1989)). See also Hazehvood, 433 U.S. at 308 n.13

14 Tellingly, the NOV does not include even a summary table in Appendix A setting forth OFCCP’s methodology for
this claimed violation.
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(“When special qualifications are required to fill particular jobs, comparisons to the general
population (rather than to the smaller group of individuals who possess the necessary qualifications)
may have little probative value.”); Coser, 739 F.2d at 750 (citation and internal quotation marks
omitted) (finding that “generalized statistical data may be less persuasive evidence of discrimination
where an employer hires highly educated, specially qualified people on a decentralized basis”)."

OFCCP makes no effort in the NOV to compare the actual applicant pool to those hired into
Oracle’s technical PT1 positions during the relevant period—presumably because that comparison
would not support OFCCP’s desired conclusion. Although recourse to relevant labor pool statistics
could conceivably be appropriate if there were independent evidence that the applicant pool itself
had been skewed by a company’s overt discriminatory preferences, OFCCP offers absolutely no
facts to suggest any such conduct by Oracle. As such, there is no reason to think that the OFCCP’s
statistics present any meaningful comparison, and they cannot support a prima facie case of any
recruiting/hiring violation. See, e.g., Sears, 839 F.2d at 324, 328 (rejecting statistical analysis that used
overinclusive data pool and did not “account for differences in interests or qualifications among
[actual] applicants,” as “the “EEOC did not analyze the hiring situations actually confronted by
Sears managers”); Sze. Marie v. E. R.R. Ass’'n, 650 F.2d 395, 400 (2d Cir. 1981) (finding “plaintiff’s
statistical evidence and the EEOC reports on which it was based were totally wanting in probative
value” because they failed to isolate pool of candidates with requisite skills and experience). We are
confident that a judge would reject OFCCP’s efforts to manufacture a violation by recourse to
inapposite labor pool statistics in this case. Accord Lopez v. Laborers Int’l Union Iocal No. 18,987 F.2d
1210, 1214-15 (5th Cir. 1993) (no prima facie case established where plaintiffs “concocted numbers to
create the requisite standard deviations”).

5. OFCCP Has Not Established a Prima Facie Case of Compensation
Discrimination.

The burden of showing that any affected pay class is comparable to a more favored class falls on the
Government. No rush to judgment can short circuit its obligation. Absent evidence that the
purported classes in the NOV are actually, in fact, similarly situated to relevant comparators,
OFCCP’s statistics and conclusions have no basis in fact or law.

As OFCCP’s Directive 307 acknowledges, “[i]nvestigation of potential compensation discrimination
presents complex and nuanced issues” and requires a “case-by-case approach.” Id. at 7. OFCCP’s
directive dictates that compensation analysis must employ “statistical controls to ensure that workers
are similarly situated,” and counsels consideration of a host of different factors including “tasks
performed, skills, effort, level of responsibility, working conditions, job difficulty, minimum

15 _Aecord Hester v. S. RR. Co., 497 F.2d 1374, 1379 1.6 (5th Cir. 1974) (holding that “comparison with general population
statistics is of questionable value when we are considering positions for which ... the general population is not
presumptively qualified,” and that often “recourse [will] still have to be had to the statistics concerning the applicant
pool and its racial composition before meaningful comparison with the percentage of blacks actually employed could be
made”); Mazus v. Dep’t of Transp., 629 F.2d 870, 875 (3d Cir. 1980) (citation omitted) (holding that “statistical source
[which] did not accurately reflect the percentage of females interested in the work force in question ... did not establish
a prima facie case.”).
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qualifications, and other objective factors” in determining who is “similarly situated.” Id. at 3; see also
ud. at 12-13 (“For purposes of evaluating compensation differences, employees are similarly situated
where it is reasonable to expect they should be receiving equivalent compensation absent
discrimination.”). OFCCP must look to “contractor’s wage and salary system”—not its own
external, superficial judgment—to determine which individuals are “comparable” for purposes of a
pay equity analysis. Id. at 7. Even then, because of the complex factors that can inform how
companies compensate individuals, “[tlhe mere fact that there are pay differences between
comparators, without any other evidence of pretext or other indicia of possible discrimination,
generally is not sufficient to find a violation of E.O. 11246.” Id. at 12.

OFCCP plainly failed to comply with its own directive in this case, as well as ignoring applicable
Title VII principles. The NOV alleges four separate compensation violations (against females,
African-Americans, Asians, and “Americans” (whatever that may mean) in varying combinations of
IT, Product Development, and/or Support roles). All of these conclusions suffer from the same
fatal flaw: the assumptions that all professionals at Oracle who may share a role are similarly
situated, fungible employees, and that the primary factors affecting pay are time at Oracle and work
experience. Again, OFCCP provides no facts suggesting or supporting the crucial assumptions at
the foundation of its findings.

The case law makes clear that compensation statistics “must address the crucial question of whether
one class is being treated differently from another class that is otherwise similarly situated.” Chavez
v. Lllinois State Police, 251 F.3d 612, 638 (7th Cir. 2001). “[S]tatistics [that] fail[ | to account for
obvious variables ... that would have affected the results of the analysis” are “insufficient to raise a
question of intentional discrimination.” Coleman v. Quaker Oats Co., 232 F.3d 1271, 1283 (9th Cir.
2000). Uncritically assuming that everyone in the same job category (or role) is similarly situated—
as OFCCP did here—does not suffice. This is because “[e|mployers are permitted to compensate
employees differently based on skills that are not specifically required in a given job description so
long as the employer considers those skills when making the compensation decision.” Warren v. Solo
Cup Co., 516 F.3d 627, 630-31 (7th Cir. 2008) (rejecting Title VII compensation claim where plaintiff
could not show she was similarly situated to more highly skilled co-worker); see also Coser, 739 F.2d at
753 (in rejecting compensation discrimination claim by female non-tenured professors [NTPs],
finding that “[tlhe NTP rank itself merely establishes outside parameters for salary and does not
reflect the tasks or responsibilities of a particular job except in a highly general fashion,” and thus
data that failed to account for “crucial variables” within that broad job category (including differing
duties) were “not probative of discrimination”)."

16 Numerous other courts are in accord. See, e.g., Knight v. Brown, 797 F. Supp. 2d 1107, 1127 (W.D. Wash. 2011), af/’d,
485 Fed. App’x 183 (9th Cir. 2012) (employee not “similatly situated” to other individuals with same job title (security
sergeant) in same county agency (King County’s Facilities Management Division) due to differences in seniority/tenure
in that job and shift worked); Rez v. Univ. of Cent. Florida Bd. of Trustees, 390 F. Supp. 2d 1223, 1230-31 (M.D. Fla. 2005),
affd sub nom., 179 F. App’x 680 (11th Cir. 2000) (rejecting discrimination claim of individual who did not “share[ | the
same supervisor or evaluators” and “held position[ | in different department| |’ than proposed comparator, and thus was
subject to different evaluation process impacting prospects of promotion); Nettles v. Daphne Utils., No. 13-0605-WS-C,
2015 WL 4910983, at *6 (S.D. Ala. Aug. 17, 2015) (finding job duties of clerk handling accounts receivable
“fundamentally different” than those of clerk handling accounts payable, as latter job “was more difficult, more
complex, more time-consuming, and required more skill, effort and responsibility”); Sims-Fingers v. City of Indianapolis, 493
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OFCCP has made no effort to show that all Oracle employees who work anywhere in “Information
Technology” (or “Product Development,” or “Support”) have the same responsibilities,
performance, or skills; or that the products or projects on which they work have the same
importance to the company; or that the broader labor market has the same demand for their services
elsewhere, such that Oracle faces the exact same competitive pressure to retain them all. To the
contrary, it is implausible to treat all employees in a company like Oracle that requires specialized,
trained professionals as fungible, or any compensation distinctions among them as per se suspect.
Once again, the OFCCP has set forth a conclusory finding unsupported by the requisite facts. As
set forth here and in Section I1I, OFCCP’s assorted compensation statistics are simply not “legally
sufficient,” as they do not make any effort to “eliminate the most common nondiscriminatory
explanations of the disparity”—namely, genuine differences in the skills, performance, and other
features of different Oracle employees—and thus do not “permit the inference that” Oracle
discriminated. Segar, 738 F.2d at 1274 (citing Teamsters, 431 U.S. at 368). Accordingly, the NOV fails
to state even a prima facie case on these counts as well, and should be withdrawn.

III. OFCCP’S SUMMARY STATISTICAL ANALYSES IN ATTACHMENT A TO ITS
NOV ARE LEGALLY JRRELEVANT AND FAIL TO ESTABLISH A PRIMA
FACIEINFERENCE OR PROOF OF UNLAWFUL DISCRIMINATION

NOV violations #2-5 rely on OFCCP’s contention that it has identified “statistically significant pay
disparities ... after controlling for legitimate explanatory factors.” NOV, Attachment A. Each of
the regression models states simply that the model “involved the natural log of annual salary as a
dependent variable and accounted for differences in employees’ gender (race, ez.), work experience
at Oracle,'” work experience prior to Oracle,'® fulltime/part time status, exempt status, global career
level, job specialty and job title.” Id.

OFCCP makes its conclusory findings of statistically significant disparities as to the specific classes
based solely on the above factors. The NOV then offers one line of numbers for each such finding.
Why or how OFCCP and its statisticians adopted, as the supposed legitimate explanatory factors,

F.3d 768, 772 (7th Cir. 2007) (rejecting Equal Pay Act compensation claim because “[t]he jobs of the managers of the
different parks in the sprawling Indianapolis park system are nonstandard, mainly because the patks are so different
from one another,” and finding that evidence insufficient to establish Title VII violation as well).

17 While OFCCP offers no facts or details (and rejected Oracle’s request for more detail), we presume “work experience
at Oracle” means simply length of time at Oracle since hire or acquisition. Length of time has little to nothing to do
with actual relevant work experience, skills, responsibilities, performance, ef. that individual employees may have had at
Oracle.

18 As with the preceding footnote (due to OFCCP’s failure to provide more detail), we presume “experience prior to
Oracle” calculates some amount of time worked elsewhere before joining Oracle (via hire or acquisition), without regard
to the type and/or relevance of the actual prior work experience, skills, responsibilities, performance, ez. individual
employees may have had in their work lives prior to Oracle.
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only those included in its model is nowhere explained.” However, none of the variables the
OFCCP considered addresses the specific types of work performed by individual employees. The
lack of any other factors, and lack of any further explanation from the Agency, comes as no surprise
given that its position as to the model used simply cannot be defended.

Oracle is a high technology company in a highly competitive field. Most of its jobs, and certainly the
jobs at issue, require people with specialized or unique skills. Many are in cutting edge new areas of
technology. Required skills and expertise at Oracle are not basic for most roles, and jobs at Oracle
are not fungible or homogeneous, in contrast to jobs in large retail or manufacturing operations or
municipal services such as bus drivers or police officers. While the latter types of jobs require a
range of significant and unique skills across jobs, the particular jobs within those categories each
generally involve a similar set of skills. In such cases, the roles of drivers or line (beat) police
officers may well be sufficiently similarly situated that all drivers or all line officers may be included
in a given analysis.

But at Oracle, product developers working on cloud products, on fusion products, or on PeopleSoft
products require different skills and skill levels, and can have very different roles and responsibilities.
This is why grouping employees together based on the overbroad “job function” designation is not
an appropriate or accurate way to analyze or understand pay at Oracle. Grouping employees by
supervisor provides some insight into which employees may be working on similar products or
projects in the same line of business. But even in the same job and line of business, employees may
not only have different skill sets but different levels of expertise and responsibilities. As a result,
even for employees working in the same department, for the same supervisor, and with the same job
title, they may not be doing the same level or type of work. Oracle is organized into many small
entrepreneurial groups and each group works on different products or may support different types
of industries, business sectors and/or lines of business. Frequently, the product worked on, or the
business sector for whom the work is being done, can itself be an important indicator of pay.

Performance at Oracle also matters. Not only does the employee’s individual performance matter;
the performance of the product (value and criticality to the company’s business) also matters. These
and numerous other legitimate factors described during the compliance evaluation have all been
ignored by Mr. Doles and OFCCP’s statisticians in an apparent effort to squeeze out some statistical
model in order to engineer a disparity finding. But simply producing some model, however
irrelevant, is not sufficient to shift OFCCP’s legal burden.

Neither Mr. Doles in the NOV, nor the statisticians in their models, offer any facts to establish that
their conclusions concern appropriate employee comparators. OFCCP has an obligation to use
relevant facts and apply applicable legal standards in developing a statistical model. It has failed to
meet its obligations in all respects. Simply stated, in many instances employees at Oracle are not, in
fact, similarly situated. And, even where employees are comparators (.e., similarly situated), pay

¥ 1n response to follow-up questions to OFCCP seeking to understand the rationale for use of these factors and no
others, Oracle was met with a series of legal objections from the Agency and was provided zero additional information.
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differences can be, and are, based on legitimate non-discriminatory explanatory factors consistent
with Oracle’s pay system and applicable law.

Had OFCCP evaluated pay consistent with the relevant facts and applicable legal standards, it would
have found valid explanations for the disparities it identified. Consider, for example, Ping (Shelley)
Feng, a female who was working as a Software Developer Senior Manager making $131,000 as of
January 1, 2014. Although there were 334 total employees in that same job title at HQCA at that
time, only two others worked with Ms. Feng in her group under the same supervisor: Byung-Hyun
Chung and Mandar Chintaman. And, although they worked for the same supervisor, each of them
had different roles and responsibilities within the group. According to their supervisor (a female,
Ayse Aba), both Mr. Chung and Mr. Chintaman had larger areas of responsibility and larger teams
than Ms. Feng. Mr. Chung is the lead Development Manager for product and responsible for the
entire engineering effort. He is also conversant in all technology areas used and manages a team of
nine, including two Senior Managers. Mr. Chintaman also managed a larger team than Ms. Feng
before his departure from Oracle (team of 8 with two managers reporting to him), and he was also a
lead Development Manager for product. Mr. Chintaman was an expert in the newer technology
areas. Both Mr. Chung and Mr. Chintaman held the discretionary title of Group Manager. Ms.
Feng’s area of responsibility was narrower. She managed a smaller team of just three individual
contributors and was responsible for only some areas of product. Her technical expertise is also
narrower and she is not as knowledgeable as Mr. Chung or Mr. Chintaman in newer technologies.
Her discretionary title is Senior Manager. These facts—none of which were considered by
OFCCP—explain why Mr. Chung and Mr. Chintaman had higher salaries ($147,000 and $146,000,
respectively) than Ms. Feng in 2014.

The Software Developer 4 employees under Wilson Chan present another good example. In
January 2014, the two Asian employees in the group (Xiaoli Qi and Norman Lee) had lower salaries
than the two white employees (Yuri Sharonin and Tolga Yurek) because of their relative technical
expertise and level of productivity. Mr. Sharonin (paid $157,000 in 2014) has a strong knowledge of
Cluster and Parallel Storage technology, RAC, O.S. and file systems including CFS. He is also
experienced in multi-threaded programming. Mr. Yurek (paid $140,000) is considered to have the
strongest technical skills out of this group. This was reflected in his 2013 and 2014 performance
review scores—both “4s”—which, combined, were better than both Mr. Qi (“3s” in both years) and
Mr. Lee (“4” in 2014 and “3” in 2014). He understands the internal code of RAC, Parallel Storage,
and Distributed Systems. Mr. Qi has more limited technical expertise (in High Availability and RAC
only), and he has the lowest productivity in the group. Likewise, Mr. Lee’s expertise in Distributed
Systems, Parallel Storage and RAC is more limited than Mr. Yurek’s and Mr. Sharonin’s, and he also
works at a slower pace.

Similar facts explain pay differences among the two white and two Asian Software Developer 5
employees under supervisor Andrew Witkowski. The top earning employee, Allen Brumm (white),
making $220,000, had the strongest technical skills on the team and worked on very high visibility
projects. He designed and owned the architecture for Data Manipulation Language (DML). He also
defined and designed XML tables for Hadoop. In addition, he was the most productive out of this
group of three. Because of his high performance, he had the best performance review scores on the
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team in 2013 (“4”) and 2014 (“5”). Neither Atif Chaudhry (making $193,000) nor Srikanth
Bellamkonda (earning $192,000) were as technically strong or productive as Brumm. This was
reflected in their performance reviews: Mr. Chaudhry received “3s” in both 2013 and 2014, and Mr.
Bellamkonda received a “4” in 2013 and a “3” in 2014. And, while one white developer had the
highest salary on the team, the other white developer, Valery Soloviev, had the lowest salary of all
four ($156,000).

Had OFCCP evaluated similarly situated employees and relevant factors that impact pay, it also
would have seen instances where the purported disadvantaged employees were—for legitimate
reasons—making the highest salaries on their teams.

Consider the four M5-level I'T Senior Directors working under Renzo Zagni. Female Eve Halwani
was the highest paid in 2014 ($185,000), and for good reason. Ms. Halwani was the most senior I'T
Director of the group. She has an MBA and led high visibility, critical project teams, including
helping to build the team to provide operational support for Fusion Customer Relationship
Management (“CRM?”). Although Edwin Scully ($184,486) made more than the two other females in
the group, Weiran Zhao ($181,900) and Joyce Chow ($172,260), the difference was also justified.
Mr. Scully is considered the strongest leader out of this group and has 7 direct reports. His technical
strengths include Business Intelligence and Value Chain Planning. He is rated as Top Talent and has
received regular salary raises based on his high level of productivity.

Consider also Jia Shi (a female), who was the top paid Software Development Director in her group
under supervisor Kothanda Umamageswaran; in fact, she was the highest paid out of all 258 total
employees in that job title at HQCA as of January 1, 2014. Ms. Shi manages the state of the art
availability feature and performance for Exadata (https://www.oracle.com/engineered-
systems/exadata/index.html), which are key areas of focus for Oracle. According to those who
know her work, she is not only strong technically with great educational background (a master’s
degree from Stanford), but she is clever and brings innovative ideas to complex problems. She is
flawless at executive projects. She drives all the software as well as hardware features. She is a great
mentor for her team and is her supervisor’s go-to person and right hand. Indeed, she is considered
to be her supervisor’s potential successor. Ms. Shi is highest paid because she manages the largest
team of 14 employees and has the largest scope. She is respected as the go-to person and is her
manager’s most dependable employee for technical skills as well as leadership abilities.

As these examples illustrate, OFCCP’s model is not in any way reflective of Oracle’s world or its pay
system, and some of the most important legitimate factors used at Oracle are ignored. Accordingly,
the NOV fails entirely to measure real demographic group differences in the rates paid to similarly
situated Oracle employees. In sum, the Attachment A statistical models fail under both Title VII
standards and OFCCP’s Directive 307 mandate to assess measurable pay differences between

comparator groups under Oracle’s pay system, and thus do not support any finding adverse to
Oracle.

Page 18 of 18

Exhibit K
Page 21 of 21

44



U.S. Department of Labor Office of Federal Contract Compliance Programs
Pacific Regional Office
90 7" Street, Suite 18-300
San Francisco, California 94103

Via Certified Mail, Return Receipt Requested
(#7015 0640 0001 7090 3364)

June 8, 2016

Safra A. Catz

Mark Hurd

Chief Executive Officers
Oracle America, Inc.

500 Oracle Parkway
Redwood Shores, CA 94065

RE: COMPLIANCE EVALUATION OF ORACLE AMERICA, INC.,
REDWOOD SHORES, CALIFORNIA; OFCCP NO. R00192699

Dear Ms. Catz and Mr. Hurd:

On March 11, 2016, the United States Department of Labor, Office of Federal Contract
Compliance Programs (“OFCCP”), issued a Notice of Violations against Oracle America, Inc.
(“ORACLE”) based on the findings of our recent compliance evaluation of ORACLE in
Redwood Shores, California. OFCCP conducted the compliance evaluation pursuant to
ORACLE’s status as a federal contractor subject to nondiscrimination and affirmative action
regulations enforced by OFCCP.! During the compliance evaluation period to the present,
ORACLE voluntarily assumed this status and related obligations in exchange for over $300
million in federal contracts from American taxpayers.

! Executive Order 11246, as amended: Section 503 of the Rehabilitation Act of 1973, as amended: the
Vietnam Era Veterans’ Readjustment Assistance Act of 1974, as amended; 41 C.F.R. Part 60; see also
First Alabama Bank of Montgomery v. Donovan, 692 F.2d 714, 716 n.1 (11th Cir. 1982)(Executive Order
11246 “imposes a duty on the contractor or subcontractor to establish and update annually a written
affirmative action program, and provides for compliance investigations by the Department of Labor.
Sanctions for non-compliance include referral to the Department of Justice for legal action, termination of
existing government contracts, and debarment from future government contracts.”).
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Throughout the recent compliance evaluation, OFCCP reviewed and analyzed ORACLE’s
individual applicant and employee records, written policies and other information, and concluded
that ORACLE engaged in systemic discrimination in recruiting, hiring and compensation
practices at its headquarters. For example, OFCCP’s analyses uncovered evidence that:

¢ ORACLE’s recruiting practices resulted in systemic disparities against non-Asian
applicants, particularly African American, Hispanic and White applicants, at -8, -10, and
-80 standard deviations, respectively;

e ORACLE’s hiring practices resulted in systemic disparities against non-Asian applicants,
particularly African American, Hispanic and White applicants, at -4, -3, and -28 standard
deviations, respectively; and

e ORACLE’s compensation practices resulted in systemic disparities against African
American, Asian American, American and female employees, at -2, -7, -7, and -8
standard deviations, respecti\a'ely.2

To resolve the violations listed in the Notice of Violations, OFCCP attempted to engage
ORACLE in a good faith and timely conciliation process on March 16, March 29, and April 21,
2016. ORACLE, however, dismissed the government’s conciliation efforts.

For example, ORACLE refused to meet to discuss conciliation with any official from OFCCP.
ORACLE also rejected OFCCP’s request for a written rebuttal analysis or substantive response
to the statistical evidence relied upon in the violations of the Notice. ORACLE instead
conditioned its response upon receipt of answers from the Agency to nearly sixty contention
questions, which sought the identification of each fact supporting each finding listed in the
Notice; and information about every factor, model, iteration, and computation considered in its
analysis at any time during the compliance evaluation; among other privileged information.

ORACLE also withheld information about employee witnesses, complaints and other records
from OFCCP.

ORACLE has not provided a substantive rebuttal analysis, based upon statistical evidence, to the
violations of the Notice. ORACLE either cannot or will not provide it. The additional
information sought and procedural arguments raised by ORACLE are not a rebuttal® It is

2 ORACLE withheld evidence from OFCCP regarding its recruiting, hiring and compensation practices
and other information during the compliance evaluation; therefore, additional violations could be
uncovered in future enforcement proceedings.

* This Federal Contract Compliance Manual (hereafter referred to as the “FCCM” or the “Manual”) does
not establish substantive agency policy. OFCCP continues to use directives and other issuances to
communicate substantive policy guidance, procedures, and agency enforcement priorities to staff and
those we regulate. The FCCM does not create new legal rights or requirements or change current legal
rights or requirements for federal contractors. The official sources for contractors’ compliance obligations
remain Executive Order 11246, as amended; Section 503 of the Rehabilitation Act of 1973, as amended;
the Vietnam Era Veterans' Readjustment Assistance Act of 1974, as amended; OFCCP’s regulations at 41
CFR Part 60; and applicable case law.
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neither a relevant nor appropriate response to the statistical evidence of systemic discrimination
uncovered in the compliance evaluation and disclosed in the Notice.

Accordingly, OFCCP’s findings remain unrebutted and conciliation efforts have failed to resolve
the violations. OFCCP is now issuing this Notice to Show Cause, within 30 calendar days of
your receipt of this Notice, why enforcement proceedings should not be initiated pursuant to
Executive Order 11246, as amended, as implemented by 41 C.F.R. 60-1.26.

A list of the violations at issue is enclosed. You are required to correct these violations as
indicated within 30 calendar days of your receipt of this Notice or OFCCP shall recommend that
the Department of Labor initiate enforcement proceedings against ORACLE.

Should you have any questions or wish to discuss a resolution to the issues raised herein, please
contact Hea Jung Atkins at (415) 625-7829 to schedule a meeting or telephone conference.

Sincerely,

gy

/ 4 4

! Janette béVif:{per
Regional Director
Pacific Region

co: Shauna Holman-Harries (via email: shauna.holman.harries@oracle.com)
Director Diversity Compliance, Oracle America, Inc.

Juana Schurman (via email: juana.schurman(@oracle.com)
Vice President and Associate General Counsel, Oracle America, Inc.

Gary R. Siniscalco (via email: grsiniscalco@orrick.com)
Erin M. Connell (via email: econnell@orrick.com)
Lauri A. Damrell (via email: ldamrell@orrick.com)
Orrick Herrington & Sutcliffe LLP

Enclosure
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u.s. Department of Labor Office of Federal Contract Compliance Programs
Greater San Francisco/Bay District Office
90 7t Street, Suite 11-100
San Francisco, CA 94103

March 11, 2016

VIA CERTIFIED MAIL,
7015 0640 0001 2393 5541
(RETURN RECEIPT REQUESTED)

Safra A. Catz

Mark Hurd

Chief Executive Officers
ORACLE America, Inc.
500 Oracle Parkway
Redwood Shores, CA 94065

RE: COMPLIANCE EVALUATION OF ORACLE AMERICA, INC,,
REDWOOD SHORES, CALIFORNIA; OFCCP NO. R00192699

Dear Ms. Catz and Mr. Hurd:

The United States Department of Labor (“DOL”), Office of Federal Contract Compliance Programs
(*OFCCP”), is conducting a compliance evaluation of ORACLE America, Inc. (“ORACLE”) in
Redwood Shores, California pursuant to 41 Code of Federal Regulations (“C.F.R.”) Chapter 60:
Executive Order 11246, as amended (“E.O. 11246™); Section 503 of the Rehabilitation Act of 1973, as
amended (“Section 503”); and the Vietnam Era Veterans’ Readjustment Assistance Act of 1974, as
amended (“VEVRAA?”).

OFCCP found that ORACLE violated E.O. 11246. Consequently, OFCCP is issuing this Notice of
Violations to ORACLE. ORACLE's violations, and the corrective actions required to remedy them, are
set forth below.

HIRING DISCRIMINATION (VIOLATION 1)

1. VIOLATION:

During the review period from January 1, 2013 through June 30, 2014, ORACLE discriminated
against qualified African American, Hispanic and White (bereinafter “non-Asians”) applicants in
favor of Asian applicants, particularly Asian Indians, based upon race in its recruiting and hiring
practices for Professional Technical 1, Individual Contributor (“PT1”) roles, in violation of 41
C.E.R. 60-1.4(a)(1).

Specifically, during the period of January 1, 2013 through June 30, 2014, ORACLE recruited
approximately 6800 applicants to PT1 roles. Of those applicants, ORACLE recruited 2% African
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Notice of Violations
QFCCP No. R00192699
Page 2 of 9

Americans, 2.5% Hispanics, 19% Whites and 76% Asian applicants. Of the Asian applicants, Asian
Indians were nearly 70% of Asian applicants and over 50% of all applicants in PT1.!

An analysis of ORACLE’s applicant data and appropriate workforce availability statistics® show that
ORACLE favored Asian applicants, particularly Asian Indians, in recruiting at a standard deviation
as significant as +85. ORACLE disfavored non-Asian applicants in recruiting, particularly African
American, Hispanic and White applicants, at standard deviations as significant as -8, -10, and -80,
respectively.

Additionally, during the period of January 1, 2013 through June 30, 2014, ORACLE hired
approximately 670 applicants into PT1 roles. Of those hires, ORACLE hired 1% African
Americans, 2% Hispanics, 14% Whites, and 82% Asian applicants. Of the Asian hires, Asian
Indians were nearly 60% of Asian hires and 45% of all hires in PT1.

An analysis of ORACLE’s hiring data and appropriate workforce availability statistics® show that
ORACLE favored Asian applicants, particularly Asian Indians, in hiring at a standard deviation as
significant as +30. ORACLE disfavored non-Asian applicants in hiring, particularly African
American, Hispanic and White applicants, at standard deviations as significant as -4, -3, and -28,
respectively.

Evidence gathered during the compliance evaluation demonstrates that ORACLE’s discriminatory
recruiting and hiring practices skewed the racial composition of the applicant flow data to favor
Asians, particularly Asian Indians, and disfavored other racial groups for PT1 roles. In order to
further analyze ORACLE’s recruitment and hiring practices for PT1 roles, OFCCP made multiple
requests to ORACLE for copies of all application materials for all expressions of interest, including
but not limited to names of hiring managers, employee referrals, requisition dates, hire dates, and
copies of job postings and job requirements. Because ORACLE failed to provide complete and
accurate information in response to OFCCP’s multiple requests, OFCCP presumes that the
information not produced would have been unfavorable to ORACLE.

Based upon the analysis conducted and the evidence gathered during the compliance evaluation,
OFCCP finds that ORACLE recruited, selected and hired Asian applicants, particularly Asian
Indians, for PT1 roles at a rate significantly greater than their non-Asian counterparts who were
equally or more qualified for the roles. ORACLE’s recruiting and hiring practices resulted in
unlawful discrimination against non-Asian applicants based upon race, particularly African
American, Hispanic and White applicants.

! Asian Indians make-up less than 1% of the U.S. population. Asians in the U.S. labor force: profile of a diverse population,
Us. DOL, Bureau of Labor Statistics, Monthly Labor Review, November 2011,
htp://www.bls.gov/iopub/mlr/2011/1 1/art1full. pdf.

2 Availability statistics for the Software Developers, Applications & Systems Software Occupation in the United States is
based upon 2006-2010 Census and/or 2013-2014 DOL, Bureau of Labor Statistics’ Labor Force Statistics.

? See footnote 2.
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Notice of Violations
OFCCP No. R00192699
Page 3 of 9

CORRECTIVE ACTION:

ORACLE must agree to revise its personnel practices and procedures to ensure that the qualified
non-Asian applicants for the PT1 roles are afforded equal employment opportunity for recruitment

and selection. ORACLE must also agree to provide the following “make-whole relief” to the non-
Asian applicants.

a) Notice: Send notification to the class members to inform them of their rights and the potential
remedies.

b) Job Offer: Make bona-fide job offers on a priority basis at the rate of pay that class members
would now be eamning had ORACLE hired them on the date of the first opportunity following
their application.

c) Monetary Settlement: Provide back pay plus quarterly compounded interest at the IRS
underpayment rate for the class members. Back pay will be calculated from the date class
members should have been hired to the date the violation is resolved in a signed Conciliation
Agreement or a bona fide job offer is made to the respective class members. Provide any and
all employment benefits that the class members would have received had it not been for the
discrimination described above; and

d) Policies and Training: Develop recruitment and hiring policies that comply with Executive
Order 11246, as amended, and its implementing regulations; provide mandatory training on
the policies to supervisory, management and recruitment professionals involved in
ORACLE’s recruitment and selection process; and evaluate performance and compensation of

supervisory, management and recruitment professionals based upon compliance with the
policies.

COMPENSATION DISCRIMINATION (VIOLATIONS 2-5)

2. VIOLATION:

Beginning no later than January 1, 2013, and continuing thereafter, ORACLE discriminated against
female employees in Information Technology, Product Development, and Support roles based upon

sex by paying them less than comparable males employed in similar roles, in violation of 41 C.F.R.
60-1.4(a)(1).

During the compliance review, OFCCP reviewed employment policies, practices, and records;
interviewed management, human resources, and non-management employees; examined employee
complaints; analyzed individual employee compensation data and other evidence; and conducted an
onsite inspection of the worksite. Based upon the evidence gathered during the compliance review,

4 ORACLE refused to provide OFCCP with complete compensation data for all relevant employees, including contract and
contingent employees, for the full review period. ORACLE also did not provide any data demonstrating that its continuing
compensation disparities have been remedied. Accordingly, OFCCP presumes such data would be unfavorable to ORACLE.
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OFCCP No. R00192699
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OFCCP evaluated and analyzed ORACLE’s compensation system and, through regression and other
analysis, found statistically significant pay disparities based upon sex after controlling for legitimate
explanatory factors. The results of OFCCP’s regression analyses are attached. (Attachment A).

Based upon the analysis conducted and the evidence gathered during the compliance evaluation,
OFCCP finds that ORACLE paid male employees in Information Technology, Product
Development, and Support roles at a rate significantly greater than their female counterparts who
were equally or more qualified. ORACLE’s compensation practices resulted in unlawful
discrimination against female employees based upon sex.

CORRECTIVE ACTION:

ORACLE must agree to take steps to ensure that its compensation system is nondiscriminatory to all
of its employees, regardless of sex. This applies to all aspects of compensation, including but not
limited to, salary at the time of placement into roles, annual salary adjustments and incentive
compensation in Information Technology, Product Development, and Support roles. ORACLE
agrees to: 1) cease the discriminatory compensation practice(s) resulting in lower pay and adverse
impact against females in Information Technology, Product Development, and Support roles; 2)
provide make-whole remedies to the class of females to include back pay, interest, and other
employment benefits; and 3) provide training to employees involved in setting and increasing
compensation to ensure that the violation does not recur.

VIOLATION:

Beginning no later than January 1, 2013, and continuing thereafter, ORACLE discriminated against
African Americans in Product Development roles based upon race by paying them less than
comparable Whites employed in similar roles, in violation of 41 C.E.R. 60—1.4(a)(1).5

During the compliance review, OFCCP reviewed employment policies, practices, and records;
interviewed management, human resources, and non-management employees; examined employee
complaints; analyzed individual employee compensation data and other evidence; and conducted an
onsite inspection of the worksite. Based upon the evidence gathered during the compliance review,
OFCCP evaluated and analyzed ORACLE’s compensation system and, through regression and other
analysis, found statistically significant pay disparities based upon race after controlling for legitimate
explanatory factors. The results of OFCCP’s regression analysis are attached. (Attachment A).

Based upon the analysis conducted and the evidence gathered during the compliance evaluation,
OFCCP finds that ORACLE paid White employees in Product Development roles at a rate
significantly greater than their African American counterparts who were equally or more qualified.
ORACLE’s compensation practices resulted in unlawful discrimination against African American
employees based upon race.

5 See footnote 4.
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CORRECTIVE ACTION:

ORACLE must agree to take steps to ensure that its compensation system is nondiscriminatory to all
of its employees, regardless of race. This applies to all aspects of compensation, including but not
limited to, salary at the time of placement into roles, annual salary adjustments and incentive
compensation in Product Development roles. ORACLE agrees to: 1) cease the discriminatory
compensation practice(s) resulting in lower pay and adverse impact against African Americans in
Product Development roles; 2) provide make-whole remedies to the class of African Americans to
include back pay, interest, and other employment benefits; and 3) provide training to employees
involved in setting and increasing compensation to ensure that the violation does not recur.

VIOLATION:

Beginning no later than January 1, 2013, and continuing thereafter, ORACLE discriminated against
Asians in Product Development roles based upon race by payin§ them less than comparable Whites
employed in similar roles, in violation of 41 C.F.R. 60-1.4(a)(1).

During the compliance review, OFCCP reviewed employment policies, practices, and records;
interviewed management, human resources, and non-management employees; examined employee
complaints; analyzed individual employee compensation data and other evidence; and conducted an
onsite inspection of the worksite. Based upon the evidence gathered during the compliance review,
OFCCP evaluated and analyzed ORACLE’s compensation system and, through regression and other
analysis, found statistically significant pay disparities based upon race after controlling for legitimate
explanatory factors. The results of OFCCP’s regression analysis are attached. (Attachment A).

Based upon the analysis conducted and the evidence gathered during the compliance evaluation,
OFCCP finds that ORACLE paid White employees in Product Development roles at a rate
significantly greater than their Asian counterparts who were equally or more qualified. ORACLE’s
compensation practices resulted in unlawful discrimination against Asian employees based upon
race.

CORRECTIVE ACTION:

ORACLE must agree to take steps to ensure that its compensation system is nondiscriminatory to all
of its employees, regardless of race. This applies to all aspects of compensation, including but not
limited to, salary at the time of placement into roles, annual salary adjustments and incentive
compensation in Product Development roles. ORACLE agrees to: 1) cease the discriminatory
compensation practice(s) resulting in lower pay and adverse impact against Asians in Product
Development roles; 2) provide make-whole remedies to the class of Asians to include back pay,
interest, and other employment benefits; and 3) provide training to employees involved in setting
and increasing compensation to ensure that the violation does not recur.

% See footnote 4.
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5. VIOLATION:

Beginning no later than January 1, 2013, and continuing thereafter, ORACLE discriminated against
Americans in Product Development and Support roles based upon national origin by paying them
less than comparable non-Americans employed in similar roles, in violation of 41 C.F.R. 60-

1.4(a)(1).”

During the compliance review, OFCCP reviewed employment policies, practices, and records;
interviewed management, human resources, and non-management employees; examined employee
complaints; analyzed individual employee compensation data and other evidence; evaluated public
disclosure files and related wage determination memoranda; and conducted an onsite inspection of
the worksite. Based upon the evidence gathered during the compliance review, OFCCP evaluated
and analyzed ORACLE’s compensation system and, through regression and other analysis, found
statistically significant pay disparities based upon national origin after controlling for legitimate
explanatory factors. The results of OFCCP’s regression analysis are attached. (Attachment A).

Based upon the analysis conducted and the evidence gathered during the compliance evaluation,
OFCCP finds that ORACLE paid non-American employees in Product Development and Support
roles at a rate significantly greater than their American counterparts who were equally or more
qualified. ORACLE’s compensation practices resulted in unlawful discrimination against American
employees based upon national origin.

CORRECTIVE ACTION:

ORACLE must agree to take steps to ensure that its compensation system is nondiscriminatory to all
of its employees, regardless of national origin. This applies to all aspects of compensation, including
but not limited to, salary at the time of placement into roles, annual salary adjustments and incentive
compensation in Product Development and Support roles. ORACLE agrees to: 1) cease the
discriminatory compensation practice(s) resulting in lower pay and adverse impact against
Americans in Product Development and Support roles; 2) provide make-whole remedies to the class
of Americans to include back pay, interest, and other employment benefits; and 3) provide training

to employees involved in setting and increasing compensation to ensure that the violation does not
recur.

AFFIRMATIVE ACTION VIOLATIONS (VIOLATIONS 6-8)

6. VIOLATION:

ORACLE failed to perform an in-depth analysis of its total employment processes to determine
whether and where impediments to equal employment opportunity exist as required by 41 C.F.R. 60-
2.17(b)(3). Specifically, ORACLE failed to identify problem areas in its compensation system(s) to
determine whether sex or race based disparities existed.

7 See footnote 4.
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CORRECTIVE ACTION:

ORACLE must agree to perform in-depth analyses of its total employment processes to determine
whether and where impediments to equal employment opportunity exist. ORACLE must agree to
evaluate its compensation system(s), specifically base salary, bonus programs, starting wages, pay
increases, restricted stock units (RSU) or other stock awards, promotions relative to pay, and any
other benefits, to determine whether there are sex, race or national origin based pay disparities.
ORACLE will incorporate these analyses and determinations into its current AAP and will update
these analyses at least annually and incorporate them into future AAPs.

VIOLATION:

ORACLE failed to demonstrate good faith efforts to develop and execute action-oriented programs
designed to correct pay disparities as of January 1, 2013. Specifically, ORACLE was unable to
demonstrate that it had conducted any pay equity analyses, or otherwise attempted to correct the
problem areas identified in 41 C.F.R. 60-2.17(b)(3) in violation of 41 C.F.R. 60-2.17(c).

CORRECTIVE ACTION:

ORACLE must agree to conduct an in-depth analysis of its total employment processes to determine
whether any impediments to equal opportunity exist. ORACLE must then develop and implement
action-oriented programs designed to remove any identified impediments and institute salary
adjustment procedures to determine where and how equity adjustments should be made to ensure
nondiscrimination.

YIOLATION:

ORACLE failed to develop and implement an internal audit and reporting system that periodically
measured the effectiveness of its total affirmative action program as required by 41 C.F.R. 60-
2.17(d). Specifically, ORACLE failed to monitor its records of all personnel activities, such as
compensation, at all levels to ensure its nondiscriminatory policy was carried out.

CORRECTIVE ACTION:

ORACLE must agree to implement an internal audit and reporting system to periodically measure
the effectiveness of its total affirmative action program. ORACLE must agree to take the following
corrective actions:

a) Monitor records of all personnel activity, such as all components of compensation, {0 ensure
the non-discriminatory policy is enforced,

b) Require internal reporting on a scheduled basis as to the degree to which equal employment
opportunity and organizational objectives are attained;

c) Review reports with all levels of management;
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d) Advise top management about the effectiveness of the equal employment opportunity
program and submit recommendations to improve any unsatisfactory performance; and

e) Provide training to all employees who participate in any component of ORACLE’s
compensation system(s).

RECORDKEEPING AND ACCESS VIOLATIONS (VIOLATION 9-10)

9. VIOLATION:

ORACLE failed to collect and maintain personnel and employment records and conduct adverse
impact analyses in accordance with the requirements of 41 C.F.R. 60-1.12(a) and Part 60-3.
Additionally, ORACLE failed to conduct the adverse impact analyses required by 41 C.F.R. 60-
3.15A and 60-3.4.

CORRECTIVE ACTION:

ORACLE will ensure that its records are collected and maintained in accordance with the
requirements of 41 C.F.R. 60-1.12(a) and Part 60-3. ORACLE will conduct adverse impact analyses
on at least an annual basis for the purpose of determining whether adverse impact exists against
applicants based on race, sex, or national origin/ethnic group in hiring, promotion, termination, and
other personnel activities. These analyses will be done by job for each group constituting more than
2% of the labor force in the relevant labor area or 2% of the applicable workforce. If adverse impact
is identified in the total selection process, ORACLE will evaluate each individual component of the
selection process for adverse impact. If adverse impact is found to exist in any of the individual
components of the selection process, ORACLE will validate each such component in accordance
with the Uniform Guidelines on Employee Selection Procedures or utilize selection procedures
which do not result in adverse impact.

10. VIOLATION:

ORACLE denied OFCCP access to records, including prior year compensation data for all
employees and complete hiring data for PT1 roles during the review period of January 1, 2013
through June 30, 2014, which are relevant to the matter under investigation and pertinent to
ORACLE's compliance with Executive Order 11246, as amended, and the regulatory requirements
at 41 C.FR. 60-1.12; 60-1.20; 60-1.43; 60-2.32 and 60-3 4.

CORRECTIVE ACTION:

ORACLE must immediately provide to OFCCP all relevant compensation and hiring data, which
was requested on April 27, 2015, May 11, 2015, May 28, 2015, July 30, 20135, October 1, 2015,
October 14, 2015, November 2, 2015, and December 15, 2015.
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Finally, please note that nothing herein is intended to relieve ORACLE from the obligation to comply
with the requirements of E.O. 11246, Section 503, and/or VEVRAA, their implementing regulations, or
any other equal employment opportunity/ nondiscrimination statute, executive order or regulation. In
addition, this Notice of Violation in no way limits the applicability of the revised regulations
implementing Section 503, 41 C.F.R. Part 60-741 (2014) and the revised regulations implementing
VEVRAA, 41 C.F.R. Part 60-300 (2014).

e si e e

In order to come into compliance, ORACLE must enter into a binding Conciliation Agreement with
OFCCP that encompasses all of the corrective actions described above. It is our desire to avoid
enforcement proceedings. You may contact me at (415) 625-7839 within five (5) business days of

receipt of this letter if ORACLE would like to begin conciliation and resolution of the specified
violations.

Sincerely,

A A M

¥ Robert Doles
District Director

cc: Shauna Holman-Harries (via email: shauna.holman.hamries@ORACLE.com)
Director Diversity Compliance, Oracle America, Inc.

Juana Schurman (via email: juana.schurman @ORACLE.com)
Vice President and Associate General Counsel, Oracle America, Inc.

Gary R. Siniscalco (via email: grsiniscalco@orrick.com)
Orrick Herrington & Sutcliffe LLP

Enclosure
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ATTACHMENT A
COMPENSATION DISCRIMINATION (VIOLATIONS 2-5)
Analysis of Employees’ Annual Salary and Gender

The United States Department of Labor, Office of Federal Contract Compliance Programs (“OFCCP”)
conducted statistical analysis of the employment records Oracle America, Inc. (“Oracle”) provided to OFCCP
during its equal employment opportunity investigation of Oracle’s facility in Redwood Shores, California.
OFCCP analyzed Oracle employees’ compensation data by Oracle job function using a model that included the
natural log of annual salary as a dependent variable, and accounted for differences in employees’ gender, work

experience at Oracle, work experience prior to Oracle, full-time/part-time status, exempt status, global career
level, job specialty, and job title.

As displayed in the table below, the results of the analysis show a statistically significant salary disparity
adverse to female employees in Information Technology, Product Development, and Support roles.

Regression Analysis of Female and Male Employees’

Salary Difference at Oracle
Year Class Number of Standard
Female Class Deviations
Members
Female
Information
2014 Technology 133 271
Employees
Female
Product
2014 Development 1,207 -8.41
Employees
Female
Support
2014 Employees 47 -3.67

! Oracle provided OFCCP with one year of compensation data that included Oracle employees who were employed at the
relevant facility on January 1, 2014. Oracle refused to provide OFCCP with its prior year compensation data.
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Anmnalysis of Employees’ Annual Salary and Race

The United States Department of Labor, OFCCP conducted statistical analysis of the employment records
Oracle provided to OFCCP during its equal employment opportunity investigation of Oracle’s facility in
Redwood Shores, California. OFCCP analyzed Oracle employees’ compensation data by Oracle job function
using a model that included the natural log of annual salary as a dependent variable, and accounted for
differences in employees’ race, work expetience at Oracle, work experience prior to Oracle, full-time/part-time
status, exempt status, global career level, job specialty, and job title.

As displayed in the table below, the results of the analysis show a statistically significant salary disparity
adverse to African American and Asian employees in Product Development roles.

Regression Analysis of African American and White Employees’

Salary Difference at Oracle

Year’ Class Number of Standard

Black Class Deviations
Members
African American
Product
2014 Development A7 -2.10
Employees

Regression Analysis of Asian and White Employees’

Salary Difference at Oracle

Year’ Class Number of Standard

Asian Class Deviations

Members
Asian
Product
2014 Development 3,086 -6.55
Employees

% Oracle provided OFCCP with one year of compensation data that included Oracle employees who were employed at the

relevant facility on January 1, 2014. Oracle refused to provide the Agency prior year compensation data.

? Oracle provided OFCCP with one year of compensation data that included Oracle employees who were employed at the

relevant facility on January 1, 2014. Oracle refused to provide the Agency prior year compensation data.

2
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Analysis of Employees’ Annual Salary and National Origin

The United States Department of Labor, OFCCP conducted statistical analysis of the employment records
Oracle provided to OFCCP during its equal employment opportunity investigation of Oracle’s facility in
Redwood Shores, California. OFCCP analyzed Oracle employees’ compensation data by Oracle job function
using a model that included the natural log of annual salary as a dependent variable, and accounted for
differences in employees’ national origin, work experience at Oracle, work experience prior to Oracle, full-
time/part-time status, exempt status, global career level, job specialty, visa status, and job title.

As displayed in the table below, the results of the analysis show a statistically significant salary disparity
adverse to American employees in Product Development and Support roles.

Regression Analysis of American and Non-American Employees’

Salary Difference at Oracle
Year® Class Number of Standard
American Deviations
Class Members
American
Product
2014 Development 3,501 -7.07
Employees
American
Support
2014 Employees 185 -3.65

* Oracle provided OFCCP with one year of compensation data that included Oracle employees who were employed at the
relevant facility on January 1, 2014. Oracle refused to provide the Agency prior year compensation data.

3
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ORRICK, HERRINGTON & SUTCLIFFE LLp

THE ORRICK BUILDING

405 HOWARD STREET

SAN FRANCISCO, CALIFORNIA 94105-2669
0 R R | C K tel +1-415-773-5700

fox +1-415-773-5759

WWW.ORRICK.COM

Gary R. Siniscalco
(415) 773-5833
grsiniscalco@orrick.com

June 29, 2016

VIA E-MAIL AND FEDERAL EXPRESS

Janette Wipper

Regional Director, Pacific Region

U.S. Department of Labor

Office of Federal Contract Compliance Programs
90 7th Street, Suite 18-300

San Francisco, CA 94103

Re: Oracle America, Inc.; Redwood Shotes, California (OFCCP No. R00192699)

Dear Ms. Wipper:

We have received your June 8, 2016, letter which you describe on page 3 as a Notice to Show Cause
(“SCN”). Your letter states that you are issuing the SCN because “OFCCP’s findings remain
unrebutted at this point and conciliation efforts have failed to resolve the violations.” For the
reasons set forth below we disagree that you have proper grounds, or any grounds, for issuance of
an SCN at this time, and urge OFCCP to undertake reasonable conciliation efforts.

First, even if the assertion that Oracle has failed to rebut the violations were true, that is not a
proper grounds to issue an SCN “at this point.” In shott, rebuttal has nothing to do with

! Indeed, it remains undisputed that at no time prior to the issuance of the NOV did OFCCP provide Oracle with any
reasonable opportunity to address or rebut any of OFCCP’s purported concerns or preliminary findings of pay bias.
There was no exit conference and no Predetermination Notice; recall, for example, the facts we presented to
demonstrate OFCCP’s false claim of an exit conference by your staff. Only after issuing the NOV did your staff first
ask for a rebuttal. A rebuttal, of course, is not part of the conciliation process itself. And as we made clear in
correspondence, we needed factual information before we could offer a meaningful rebuttal. Instead, you simply
ignored our requests and have now jumped imprudently and prematurely to your SCN. While we also noted in our
correspondence that the Agency failed to follow its own procedures in myriad ways, we never asserted that the FCCM
establishes “substantive agency policy” as suggested in footnote 3 of your SCN. We are not even clear on what that
phrase means. Rather, as described in detail in our May 25 submission your staff failed in numerous respects to follow
Agency procedures as specified in the FCCM. Many of the FCCM sections we cited specify that COs “must” or “shall”
do certain things in the course of conducting a compliance review, in the content and form of an NOV, and in
developing conciliation proposals and drafting conciliation language. Failure by the Agency to follow mandated
procedures, as with a failure to follow applicable law or regulations, can and does frequently operate 1o prejudice
contractor rights. Simply stated, we believe the FCCM provides guidance, directions, and where specified, mandated
processes for OFCCP compliance staff to follow.

OHSUSA:765468740.1 -
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conciliation efforts.” Once again the SCN suggests greater interest by OFCCP in bullying,
threatening, and misstating the documented record rather than complying with OFCCP’s rules,
practices, and mandatory regulations. Therefore, to the extent that OFCCP suggests that a
perceived failure by a contractor to offer a rebuttal of which OFCCP approves supports the issuance
of an SCN, the SCN is not consistent with OFCCP’s own regulatory procedures.

Second, whether or not Oracle had any meaningful opportunity to provide rebuttal or provided
satisfactory (or even unsatisfactory) rebuttal, that has nothing to do with your bald assertion that
“conciliation efforts have failed.” Quite simply, and as the record will reflect, there were scant
“conciliation efforts” at all—and certainly no good faith, reasonable conciliation efforts by OFCCP,
Conciliation efforts haven’t failed; they haven’t occurred. OFCCP regulations require OFCCP to
undertake reasonable conciliation efforts. See 41 C.F.R. § 60-1.20(b).

Notably, OFCCP has not made any monetary proposal for each of the employees it claims are
aggrieved, and indeed has presented no conciliation proposal of any kind. Nor has it engaged in any
meaningful negotiation process to achieve a resolution. OFCCP asked to meet in petson; in
response, we explained why we believed such a meeting would be premature and inapproptiate,
proposed the alternative of written communications as expressly contemplated by the FCCM, and
expressed our continued interest in resolution. See Letter to Robert Doles, April 11, 2016. We set
forth explicitly our reasons for suggesting written communication, but received no response from
OFCCP. Oracle has not in any way, manner, or form refused to engage in conciliation efforts.

We note further that after issuing the NOV, and after Oracle acknowledged willingness to conciliate,
only then did Mt. Doles finally ask for a “position statement” regarding OFCCP’s findings. The
position statement and questions we raised may not satisfy you, but instead of any meaningful
response, your June 8 letter is a bald rejection of and refusal to engage in reasonable, good faith
efforts at resolution. This is simply more abuse of process and mote violations of OFCCP’s
regulatory obligations, this time regarding conciliation. We believe, therefore, that OFCCP
should—indeed must—withdraw the SCN and engage in reasonable conciliation efforts.

Separate and apart from the foregoing, we are concerned that much of OFCCP’s rush to issue an
SCN is a result of its misapplication of the standards governing rebuttal evidence, and
misapprehension of the alternative means by which an employer can respond to statistical evidence
purporting to show an impermissible pay disparity.

2 Conceivably and hypothetically, a contractor could offer no rebuttal, even concede that NOV findings are 100%
correct, and stll that would not affect the requirement for reasonable conciliation efforts.
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In its recent correspondence, OFCCP has repeatedly raken the position that Oracle has failed to
provide any “substantive rebuttal analysis” because it did not provide its own contrary “statistical
evidence.” Indeed, your June 8 letter states categorically that what OFCCP characterizes as
“procedural arguments raised by Oracle are not a rebuttal’ (emphasis added), and are “neither a
relevant nor appropriate response to the statistical evidence of systemic discrimination uncovered in
the compliance evaluation and disclosed in the Notice.”

This is simply not a correct statement of the law. There is no requirement—in Title VII, Executive
Order 11246 or its implementing regulations, or otherwise—for a party charged with discrimination
to develop its own independent statistical models in an effort to prove a negative: that it did not
engage in any pattern or practice of discrimination. The leading employment law treatises are all in
accord on this point:

e “[f the defendant chooses to challenge the plaintiff’s statistics, the defendant is not obligated
to conduct his or her own statistical analysis, but may simply address the flaws in the
plaintiff’s data.” Walter B. Connolly, Jr., David W. Peterson & Michael ]. Connolly, Use of
Statistics in Equal Eniployment Opportunity Litigation § 3.01 (2015).

® “The employer may attempt to rebut the plaintiff’s prima facie case in a variety of ways.
With respect to a plaintiff’s statistical evidence, the two most commonly used approaches are
to (1) explain away any statistical disparity by, for example, demonstrating that the plaintiff’s
statistical calculations are based on faulty data, flawed computations, or improper
methodologies; or (2) introduce alternative statistical evidence.” Barbara T. Lindemann,
Paul Grossman & C. Geoffrey Weirich, Employment Discrimination Law § 2111, p. 2-117
(2015).

e “If the plaintiff succeeds in proving a prima facie case of a pattern or practice of
discrimination, [tlhe defendant can present its own statstical evidence ... Alternatively, the
defendant can present anecdotal and other non-statistical evidence tending to rebut the
inference of discrimination™ or target “[t]ypical flaws in the plaintiff’s evidence ... includ[ing]
statistics that compare the defendant’s work force to an inappropriate general population,
include irrelevant job categories in the work force statistics, utilize the improper geographical
area for the relevant labor market, otherwise fail adequately to tailor the comparison to the
qualifications demanded by the position in question, fail to present adequate data on both
sides of the comparison, fail to eliminate pre-Title VII discrimination from consideration,
simply fail to demonstrate disparity of treatment to be statistically significant due to small
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sample size or otherwise, or contain various other flaws.” 1-9 Larson on Employment
Discrimination § 9.03]2] (2015).

So, too, is the case law. Int/ Bbd. of Teamsters v. United Sitates directs that if a plaintiff makes out a
prima facie case, “[t]he burden then shifts to the employer to defeat the prima facie showing of a
pattetn ot practice by demonstrating that the Government’s proof is either inaccurate or
insignificant.” 431 U.S. 324, 360 (1977). The examples the Supreme Court offered of how an
employer might effectively rebut did not involve any complicated competing statistical models, but
instead noted that “[a]n employer might show ... that the claimed discriminatory pattern is a
product of pre-Act hiring rather than unlawful post-Act discrimination, or that during the period it
1s alleged to have pursued a discriminatory policy it made too few employment decisions to justify
the inference that it had engaged in a regular practice of discrimination.” Id. Indeed, the Court was
express that while “[t/he employer’s defense must ... be designed to meet the prima facie case of the
Government[, w]e do not ... suggest that there are any particular limits on the type of evidence an
employer may use.” Id. at 360 n.46. The Court thus has clearly held that statistical models can be
challenged on their own merits, and that there is no need for an employer to offer competing
statistical proof in rebuttal.

Courts applying this Teamsters directive have consistently ruled that although competing statistics are
a permissible form of rebuttal evidence, they are not required:

o “The cases cited by the EEOC to support its argument that Sears had the burden of
rebutting its statistical analysis with more ‘refined, accurate and valid’ statistical evidence did
not state that the defendant must produce such evidence to succeed in rebutting the
plaintiffs® case. Instead, those cases indicated that a defendant could or ‘was entitled to’ use
such a means of rebuttal. ... These cases suggest, and the cases we have cited above confirm,
that statistical evidence is only one method of rebutting a statistical case.” E.E.O.C. ». Sears,
Roebuck & Co., 839 F.2d 302, 313-14 (7th Cir. 1988) (citations omitted).

e “A central issue in the pending case is what showing an employer must make to satisfy its
burden of production in a pattern-or-practice case. In Teamsters the Supreme Coutt stated
that the employer’s burden was ‘to defeat the prima facie showing of a pattern or practice by
demonstrating that zhe Government’s proof is etther inaccurate or tnsignificant.” 431 U.S. at 360, 97
S.Ct. 1843 (emphasis added). The emphasized words raise a question as to whether the
Supreme Court thought the employer’s rebuttal evidence must be directed at the statistics
that often constitute the prima facie case of discrimination or simply at the rebuttable
presumption of discrimination that arises from those statistics. ... We think the Court meant
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that the employer must produce evidence that is relevant to rebutting the inference of
discrimination. No plaintiff can limit the type of evidence that a defendant must produce to
rebut a prima facie case by its selection of particular evidence to support that case. ... [I]t is
always open to a defendant to meet its burden of production by presenting a direct attack on
the statistics relied upon to constitute a prima facie case. A defendant might endeavor to
show that the plaintiff’s statistics are inaccurate, for example, infected with arithmetic errots,
or lacking in statistical significance, for example, based on too small a sample.” United States
v. City of New York, 717 F.3d 72, 85 (2d Cir. 2013).

e “The EEOC bears the burden of establishing a prima facie case, through use of statistics or
other evidence, of disparate impact because of a prohibited factor. The burden is not on
Defendant to conduct its own analysis to rebut the results produced by the EEOC’s flawed
report. Itis sufficient for Defendant to point out the numerous fallacies in [the EEOC
expert’s] report, which raise the specter of unreliability.” EEOC ». Freeman, 961 F. Supp. 2d
783, 799 (D. Md. 2013), aff'd in part sub nom., 778 F.3d 463 (4th Cir. 2015) (granting summary
judgment to employer).

Oracle’s approach to this evaluation is entirely consistent with these authorities. In response to the
NOV, Oracle sought additional detail about the particular statistical analyses that OFCCP ran, in
order to enable a meaningful assessment of those analyses. Oracle also pointed to various legitimate
job-related factors—including skills, performance, type of project, supervisory responsibilities, e/e.—
that explained pay differences between particular individuals whose experiences OFCCP’s models
appear to conflate. Challenging OFCCP’s statistical models is a permissible, appropriate method of
responding in rebuttal. Any contrary suggestion that Oracle was not engaging in the process in good
faith simply rests on a misunderstanding of what the law requires of employers, and the burden that
the Government maintains throughout that process to tender probative evidence establishing a
pattern or practice of discrimination. We hope that you will dispense with this erroneous view of
the law, and engage appropriately with Oracle’s efforts to understand the models on which you seek
to base a non-compliance case.

Finally, as evidence of OFCCP’s continued bad faith in mischaracterizing Oracle’s position on
conciliation, I refer you to our email correspondence with District Director Atkins on April 25,
where I had to again correct the Agency’s blatant misstatements and mischaracterization regarding
Oracle’s intent to conciliate and the method it proposed to follow. Since you have omitted and may
not have seen that relevant correspondence, I have attached it here. See E-mail to Hea Jung Atkins,
April 25, 2016, 5:51 p.m. Attachment A,
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In sum, we believe the SCN should be withdrawn and OFCCP should undertake reasonable
conciliation as required. Oracle, for its part, continues to remain compliant and stands ready and
willing to engage in transparent and interactive dialogue to resolve this evaluation. Any such
dialogue should include, at a minimum and as a starting point, a specific proposal by OFCCP
regarding the monetary relief it believes is due to particular identified individuals, and a proposed
conciliation agreement.

Very yruly yours,
Gary R. Siniscalco

Attachment
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Siniscalco, Gary R.

From: Siniscalco, Gary R.

Sent: Monday, April 25, 2016 3:45 PM
To: Atkins, Hea Jung K - OFCCP
Subject: HQCA/April 21 letter

Hi Hea Jung,

I’'m back in the office for a few days between my house move these past
several days and leaving for Hong Kong. | did read your April 21 letter and
find myself immediately dismayed by the very first substantive sentence of
your letter (i.e. the second sentence of the letter) and feel compelled to
address an immediate concern regarding the conciliation process.

The April 21 letter, referring to me and my letter of April 11, states, in part,
as follows:

You reject the Agency’s request to meet and engage in a good faith and
timely conciliation discussion...”

Misstating and mischaracterizing my words is neither useful nor appropriate.
“Good faith” includes, and is not limited to, accurate representations of what
each party has spoken or written.

| repeat again what | wrote in the last paragraph of my April 11 letter:

For the reasons stated above , we believe the invitation for a face-to-
face meeting would likely be premature. We are also concerned about
engaging in a face-to-face dialogue given that the region has misstated and
mischaracterized other in-person interactions going all the way back to the
entrance conference. Until we have reason to believe there would be a
more accurate and forthright exchange, we believe it best to have written
communication”. (emphasis_added)

Unfortunately, the foregoing simply underscores my belief that until the
Agency shows it can communicate accurately and stops its
mischaracterizations, it is best to have all communications regarding the
conciliation process documented.

ATTACHMENT A
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Moreover, the Agency’s own FCCM expressly contemplates such various

written methods. See FCCM, Section 8GO1.

As | mentioned in my earlier email during my move, | will get back to you

upon my return from Hong Kong with an expected date for a response.

O

ORRICK

GARY R. SINISCALCO
Allorney-al-Law

ORRICK, HERRINGTON & SUTCLIFFE LLP
The Orrick Building

405 Howard Street

San Francisco, CA 94105-2669

tel +1-415-773-5833

fax +1-415-773-5759
grsiniscalco@orrick.com

bio + vcard

www.orrick.com

Visit our blog site: www.OrrickEmploymentBlog.com
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U.S. Department of Labor Office of Federal Contract Compliance Programs
Pacific Regional Office
90 Seventh Street, Suite 18-300
San Francisco, CA 94103

September 9, 2016

Via Electronic Mail and U.S. Certified Mail, Return Receipt Requested

Gary R. Siniscalco

Orrick, Herrington & Sutcliffe LLP
The Orrick Building

405 Howard Street

San Francisco, CA 94105-2669

RE: COMPLIANCE EVALUATION OF ORACLE AMERICA, INC,,
REDWOOD SHORES, CALIFORNIA; OFCCP NO. R00192699

Dear Mr. Siniscalco:

The United States Department of Labor, Office of Federal Contract Compliance Programs (OFCCP)
received your letter dated June 29, 2016, requesting that it withdraw the Show Cause Notice and
undertake “reasonable conciliation.” While OFCCP declines to withdraw the Show Cause Notice, it
again offers Oracle the opportunity to engage in conciliation — though it will not accede to Oracle’s
attempts to dictate the terms of the conciliation process.

Contrary to Oracle’s contentions in its letters, OFCCP retains discretion regarding the conciliation
process it will use in a particular case and when to end conciliation efforts. OFCCP has provided
information to Oracle regarding the deficiencies found, including the violations found, the class
impacted, and information about the statistical analyses supporting OFCCP’s findings. The Notice of
Violation identified gross disparities on the basis of sex and race in compensation and hiring, well
beyond the -2 standard deviations accepted as evidence of systemic discrimination.

OFCCP has repeatedly given Oracle the opportunity to conciliate, offering to meet, and, when Oracle
declined to meet in person and requested additional time to respond in writing, provided additional time
for Oracle to respond to OFCCP’s findings in the NOV. While Oracle declares its desire to engage in
conciliation, its stated desire rings hollow, given that it has refused to meet in person, it continues to
emphasize and complain about the audit process and other procedural matters, its demand that OFCCP
provide answers to approximately 60 questions, and its failure to make a meaningful, substantive
response to OFCCP’s findings. Although not required to do so, OFCCP responded to Oracle’s demand

CONFIDENTIAL SETTLEMENT COMMUNICATION
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for information, providing further information to Oracle in its April 21, 2016 letter, and gave Oracle an
additional opportunity to respond. Despite this opportunity, rather than providing any evidence
rebutting the findings of discrimination, or making any effort to cure the deficiencies, Oracle again
attacked OFCCP’s process and findings. However, simply attacking OFCCP’s statistical findings,
without indicating how the purported errors affect the results, is insufficient.

Oracle’s continued focus on procedures, as opposed to the substance of the allegations is perplexing.
OFCCP responded to Oracle’s allegations that OFCCP had not followed the procedures described in the
FCCM by not “advis[ing] Oracle of any findings in advance of issuing the Notice of Violation” in
March. As OFCCP has repeatedly reminded Oracle, it did discuss preliminary indicators and areas of
concern in late March 2015, and indicated that it would conduct further analyses and provide Agency
findings in a formal notice.

However, even assuming arguendo that OFCCP did not follow procedures described in the FCCM, that
is no defense to the Notice of Violation or Show Cause Notice. As OFCCP explained in its June 8, 2016
letter and as explicitly stated in the FCCM, the FCCM does not create legal rights for contractors.
Contrary to Oracle’s assertion, the procedures are not “mandated,” and cannot be used to limit the
OFCCP’s enforcement powers. And, in any event, Oracle has certainly known about OFCCP’s findings
since the issuance of the Notice of Violation letter on March 11, 2016, and has had the opportunity since
that time to discuss the merits of OFCCP’s findings. Oracle’s continued misplaced reliance on the
FCCM is simply an attempt to divert the subject away from OFCCP’s findings.

Also, Oracle’s call for transparency and further information runs counter to its own actions during the
audit and conciliation process. Oracle still has not provided relevant information requested over a year
ago, including resumes, applications, requisitions, job postings, and hiring manager information for any
positions other than Software Developers 1-5 and student interns, 2013 compensation data and LCAs, as
well as starting salary, prior salary, and salary history for 2013 or 2014.

OFCCP has provided reasonable opportunities for Oracle to address or rebut OFCCP’s claims. If your
client wishes to engage in conciliation, including providing appropriate monetary and non-monetary
remedies to resolve all outstanding violations, please contact me at (415) 625-7829 by September 16,
2016, to provide further information for OFCCP to consider or to schedule a conciliation meeting.
Otherwise, we will conclude that the parties have reached an impasse in conciliation and the matter is
ready for enforcement proceedings.
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Thank you for your attention and we look forward to your response.

Sincerely,

Hea g Atkins

ce; Shauna Holman-Harries (via email: shauna.holman harries@oracle.com)
Director Diversity Compliance, Oracle America, Inc.

Juana Schurman (via email: juana.schurman@oracle.com)
Vice President and Associate General Counsel, Oracle America, Inc.

CONFIDENTIAL SETTLEMENT COMMUNICATION
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September 16, 2016 Orrick, Herrington & Sutcliffe LLP
The Orrick Building
Via E-Mail and U.S. Mail 405 Howard Street

San Francisco, CA 94105-2669
+1415773 5700

orrick.com
Hea Jung Atkins
U.S. Department of Labor Gary R. Siniscalco
Office of Federal Contract Compliance Programs & reiiecaisogoniskoon
Pacific Regional Office D +1415773 5833

90 Seventh Street. Suite 18-300 F 14157735759

San Francisco, CA 94103

Re: Compliance Evaluation of Oracle, America, Inc.,
Redwood Shores, California; OFCCP No. R00192699

Dear Ms. Atkins:

Thank you for your September 9, 2016, Confidential Settlement Communication. We are
pleased that OFCCP recognizes that conciliation efforts should continue.

As suggested in the last paragraph of your letter, Oracle will be happy to engage further with
OFCCP in efforts to resolve this compliance evaluation. We also will be happy to accept your
offer to explore in depth further information that might be helpful for OFCCP’s consideration. We
look forward to the opportunity to engage with OFCCP. Since Oracle representatives will be
attending an OFCCP on-site all next week and have other compliance review matters to
address upon their return the week of September 26, we suggest meeting on Thursday,
October 6. Please let us knowif that day will work.

Very tpuly youZ

Gary R. Siniscalco

ce: Juana Schurman
Shauna Holman-Harries

OHSUSA:765828568.1
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U.S. Department of Labor Office of Federal Contract Compliance Programs
Pacific Regional Office
90 Seventh Street, Suite 18-300
San Francisco, CA 94103

September 16, 2016
Via Electronic Mail

Gary R. Siniscalco

Orrick, Herrington & Sutcliffe LLP
The Orrick Building

405 Howard Street

San Francisco, CA 94105-2669

RE: COMPLIANCE EVALUATION OF ORACLE AMERICA, INC,,
REDWOOD SHORES, CALIFORNIA; OFCCP NO. R00192699

Dear Mr. Siniscalco:

We received your letter dated September 16, 2016 expressing your desire to meet with OFCCP
to engage in conciliation. In order to engage in a good faith, mutual conciliation process and a
productive meeting, we again request that Oracle provide a substantive rebuttal analysis by
September 21, 2016. The Agency has requested such rebuttal analysis since March 2016.
Provided that we receive Oracle’s rebuttal analysis by the requested date and an Oracle
representative with settlement authority to resolve all outstanding violations is available for the
meeting, we are available to meet with you and your client on September 27, 28 or 29. We look
forward to your response.

Sincerely,
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From: Swirky, Maria on behalf of Siniscalco, Gary R.

Sent: Wednesday, September 21, 2016 12:39 PM

To: ‘Atkins Healung@dol.gov'

Cc: Siniscalco, Gary R.

Subject: Compliance Review of Oracle America, Inc., Redwood Shores; CA OFCCP No. R00192699
Attachments: [HQCA] May 25, 2016.pdf; [HQCA] April 11, 2016.pdf; [HQCA] June 29, 2016.pdf

Via Email and U.S. Mail

Hello Ms. Atkins,

I am Mr. Siniscalco’s Assistant. He is in Montana this week He asks that I send you the attached in response to
your September 16 email.
Thank you.

Dear Hea Jung,

This letter responds to your September 16 letter, which we received by email at 2:45 pm. In that letter, which
responded to mine earlier on September 16, you take the position that any conciliation in this matter is now
conditioned upon Oracle providing a “substantive rebuttal analysis™ within three business days. As you know,
this is an abrupt change in position by OFCCP. Just one week earlier, on September 9, 2016, you sent another
letter in which you invited Oracle to engage in conciliation, and asked that I contact you by September 16 to
initiate that process. Your September 9 invitation to conciliate did not condition OFCCP’s offer to conciliate on
Oracle providing any further analyses. On September 16, 2016, Oracle accepted OFCCP’s conciliation
invitation and suggested October 6, 2016 for an in person meeting. Given this sequence of events, you can
imagine Oracle’s surprise when it received a letter from you just a few short hours later, suddenly demanding a
“substantive rebuttal analysis” as a condition of conciliation, and accelerating the date of any potential
conciliation meeting to September 27, 28 or 29.

Not only does OFCCP’s action contradict its stated desire to “engage in a good faith, mutual conciliation
process and a productive meeting,” but Oracle already has provided a substantive rebuttal analysis to the
Agency’s March 11, 2016. Moreover, Oracle has met its burden to show cause as to why enforcement
proceedings should not be initiated.

On April 11, 2016, we advised the Agency that the March 11 letter failed to provide information allowing
Oracle to understand the Agency’s factual and statistical findings. As such, we requested that the Agency detail
its findings and provide additional information. On April 21, the agency provided some cursory

information. Despite the lack of detail and substantive evidence or analysis, Oracle, on May 25, 2016, provided
a position statement that address numerous procedural and substantive failings that have plagued this evaluation
process, leading to a procedurally and substantively defective NOV,

Copies of the April 11 and May 25 letters are attached. Among other things, the May 25 response set forth
Oracle’s positions including (1) OFCCP’s failure to follow its own procedures during the investigation; (2) the
NOV’s procedural deficiencies; (3) OFCCP’s substantive failure to establish disparate impact discrimination;
(4) clear evidence of OFCCP’s substantive failure to establish under Title VII and Directive 307 that employees
were similarly situated for purposes of compensation discrimination; and (5) OFCCP’s substantive failure to

1
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take into account legitimate business related reasons for the alleged disparities. Indeed, the May 25 response is
accompanied by a cover letter giving a road map to the 18-page rebuttal analysis. As explained in that letter,
Part I of the analysis details the Agency’s procedural failures, but Parts II and III (e.g., the majority of the
response) detail the Agency’s substantive failings. Accordingly, there is no question that Oracle has rebutted
the Agency’s findings, both procedurally and substantively.

Moreover, the cover letter to the position statement ended with this express offer “[w]e would be pleased to
engage in further dialogue and discussion as may be appropriate.” OFCCP responded in a peremptory manner
by completely ignoring Oracle’s substantive response and issuing a Show Cause Notice on June 8, 2016, that
purported to assert that Oracle had offered no rebuttal and that conciliation “efforts™ had failed.

In response to the Show Cause Notice, in a June 29, 2016 letter, Oracle again detailed its position, and met its
burden to show cause as to why enforcement proceedings should not be initiated. Oracle’s June 29 response
explained that the Agency had not met its legal burden regarding its statistical model and requested again that
the Agency provide supporting evidence and data. We also pointed out, inter alia, that OFCCP’s assertion of a
failure of conciliation efforts was demonstrably false. To date, the Agency has provided little further evidence
related to the findings in the March 11 letter, has insisted on an additional “substantive rebuttal analysis”, and
has not provided any proposed remedies, monetary or otherwise for each of the alleged violations set forth in

the NOV,

Oracle’s concerns about whether it will be afforded a reasonable opportunity to engage in an transparent,
reasonable and good faith conciliation process are further heightened by this most recent exchange as OFCCP
has suddenly shifted the conditions for conciliation as stated in your September 16 afternoon email. On
September 9, based on Oracle’s detailed response to the SCN, you acknowledged a willingness to again engage
in conciliation, and you concluded that letter by requesting that Oracle “... provide further information for
OFCCP to consider or . . . schedule a conciliation meeting.” Oracle responded, as requested, by agreeing to
schedule a conciliation and proposed October 6. We also explained why that was the best and most feasible
early date to meet. Then, just hours after we responded on the 16th, in your 2:45 p.m. reply, OFCCP changed
its position and now insists on both a rebuttal statement by September 21, 2016 and a meeting on September 27,
28 or 29. This inconsistency does not comport with a desire to engage in a “good faith, mutual conciliation
process.”

Not only does the Agency’s shifting positions on the terms of a meeting indicate a lack of willingness to engage
in an evenhanded process, but also the proposed timing of the meeting shows unreasonable agency

conduct. Oracle’s offer to meet on October 6 was a good faith attempt to agree to a date that ensured that all
appropriate Oracle personnel would be able to attend and ensure a productive initial conciliation meeting. In
order to arrange that date, we coordinated the schedules of appropriate persons from Oracle and Orrick who
would and could attend a conciliation meeting. Coordinating dates have been a significant challenge not only
based on schedules but also the Agency’s concurrent onsite reviews which have NOW totaled five during the
summer months, including the current onsite in Bozeman, Montana. Oracle offered the earliest meeting date
available to all required parties to ensure that the meeting would be productive. OFCCP has completely ignored
that date without any explanation and suggests the September dates mentioned above.

Nonetheless, if you wish to meet sooner without all of the Oracle representatives present, we will accede to your
meeting preference and will do so on September 28 at 10:00 a.m. PDT.

However, Oracle is not open to OFCCP now conditioning a conciliation meeting on providing any further
“substantive rebuttal analysis” by September 21, 2016. As explained above, Oracle has responded as fully as
possible given the defective nature of the agency’s process and the resulting NOV. In particular, Oracle’s May
25, 2016 response includes both a procedural and substantive rebuttal analysis. To the extent that any further
rebuttal is warranted, we would anticipate presenting such positions to you at the appropriate time.
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Please confirm the September 28 meeting date and time.

Maria L. Swirky
Legal Secretary

Orrick

San Francisco (v)
T +1-415-773-5834
mswirky@orrick.com
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!\prﬂ 11, 2016 Gary R. Siniscalco
(415) 773-5833

grsiniscalco®@orrick.com

Mr. Robert Doles

District Director

U.S. Department of Labor

Office of Federal Contract Compliance Programs
Greater San Francisco/Bay District Office

90 7 Street, Suite 11-100

San Francisco, CA 94103

Re: Oracle ation, Redw hor ifornia; P . R00192699

Dear Mr. Doles:

Oracle has asked me to respond to your March 29 letter and tepresent the Company in future
proceedings on this matter. Please direct all future communications to me.

L

OFCCP has offered that it “is prepared to engage in a meaningful, good faith and timely conciliation
process in order to attempt to reach an acceptable resolution of the Notice of Violations.” As we
have advised, so is Oracle. However, we are dismayed by OFCCP’s misrepresentations in its March
29 letter, which make it more difficult for both sides to have a productive conversation about next

steps.

IL

We are particularly concemed with OFCCP’s suggestion that it advised Oracle of any of the
compliance evaluation findings before it issued the NOV on Match 11. The NOV states that the
Agency found compensation discrimination in relation to (1) Non-Asians in the Professional
Technical 1 role, (2) women in the Information Technology, Product Development, and Support
roles, (3) African Americans in the Product Development role, (4) Asians in the Product
Development role and (5) “Amexdcans” in the Product Development role. At no point prior to the
NOV did the Agency advise Oracle of those compliance evaluation findings; identify any specific
employees or purported comparators; inquire about any potential comparators; or otherwise identify
any concerns or issues related to any specific employees in those areas. Nor was Oracle provided
any indication or information regarding any of the othet NOV findings. As the March 29 letter
acknowledges, at best, OFCCP told Oracle that it would be reviewing the information collected and
conducting further analysis to determine its findings.
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Oracle asked OFCCP on at least nine occasions to explain what indicators it found, including on
December 31, 2014, February 17, 2015, March 9, 2015, March 11, 2015, March 12, 2015, March 13,
2015, June 3, 2015, July 2, 2015, and December 17, 2015. OFCCP never responded, and even now,
it has not explained why it failed or refused to do so. Finally, the description of the entrance
conference and of any exit conference (there was none) is simply wrong. To the extent that OFCCP
believes that it made those specific representations to Oracle and complied with the FCCM, please
advise us by specific reference to the compliance evaluation record.

v.

The NOV also fails to provide Oracle with a sufficient explanation of OFCCP’s findings to allow
for meaningful, good faith, and timely conciliation. For instance, with regard to the alleged hiring
violation, the Agency has alleged that Oracle discriminated against several groups “in favor of
Asians, particularly Asian Indians.” Oracle does not collect information regarding “Asian Indians™
and is at a loss to determine how the Agency defined this group. As such, Oracle requests that the
Agency explain how it deBned this group and describe how it arrived at its findings related to this
group with regard to recruitment, applicant consideration, and hiring.

V.

As to the compensation violations, the Agency should explain how it met its obligadon under
Directive 307, which provides that once the Agency finds a measurable difference, it should
consider and answer: (a) whether the difference in compensaton is between employees who are
comparable under the contractor’s wage or salary system; and (b) whether there is a legitimate (ie.
non-discriminatory) explanation for the difference. To date, the Agency has failed (and refused
despite requests) to provide Oracle with any specific information detailing or otherwise

describing which employees (now identified by OFCCP in the above groups) are comparable. Nor
has the Agency ever explained whether, and if so how, it considered (and apparently rejected) any of
the legitimate pay factors Oracle provided throughout the investigation. Moreover, even if the
Agency’s positon is that somehow Directive 307 does not mandate these steps, we believe
applicable Title VII law does require OFCCP to properly establish and show who are actual

Compamtors.

VL

More broadly, Oracle has no information from OFCCP allowing it to understand, let alone recreate,
the Agency’s staastcal analysis set forth in Attachment A to the NOV. Any posidon statement or
rebuttal would be premature absent this crucial information about a measurable difference.
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VIL

With regard to the data requests listed in the attachment to the March 29 letter, OFCCP’s assertions
are inaccurate and incorrect, We believe the record is clear and will show that Oracle has done its
best to comply with extraordinarily broad and burdensome requests, and that OFCCP failed to
respond to quesdons Oracle raised.

One of the best examples of this is OFCCP’s failure to acknowledge Oracle’s 29-part email response
dated October 29, 2015 that addresses most of the requests listed in the attachment. On November
2, four days after Oracle submitted this significant production, Ms. Holman-Harries received a letter
from you dated November 2 (emailed to her by Hoan Luong that same day) inquiring about when
Oracle would be producing the documents. She then followed up with Mr. Luong that very same
day (November 2) to confirm OFCCP’s receipt of the responses. Notwithstanding these efforts, it
appears that these responses were ignored in your March 29 letter.

For instance, with regard to the request for internal pay equity analysis', we explained that this
request was part of a larger request that we initially responded to on December 11, 2014. In her
telephone interview with Bran Mikel and Jennifer Yeh on January 13, 2015, our compensation
director, Lisa Gordon, talked about the process followed to evaluate compensation at Oracle. We
sent the final version of the notes of that interview to Mr. Mikel and Ms. Yeh on February 10, 2015,
We again addressed our pay equity analysis in an email sent to Hea Jung Atkins on June 2, 2015.

We also have explained that OFCCP’s requests for additional data points, such as name of school
attended, educational degree earned, prior salary, and years of experience, are not in any electronic
database. Any such informaton, we explained, if available in an individual employee’s file, would be
extremely burdensome and time consuming to compile. Notably, at no time did any Compliance
Officer request to remain on-site 2nd review files.

With regard to resume files, we similarly explained that there is no other format we can use to
submit resumes and applications and that we would have to rely on screen shots pasted into a Word
or pdf document. We also explained that we completed a lengthy ime moton study carefully
outlining why it would ke six months to a year to complete this request. We explained how
onerous this process is on June 7, 2015 and sent the process workflow on June 10, 2015. Again, no
Compliance Officer requested to go through the files on-site.

These are just some of the examples of the responses that Oracle provided to OFCCP inquiries that
OFCCP never acknowledged or attempted to answer or resolve. We encourage the Agency to read
through the voluminous record of responses sent by Oracle throughout the review process to betrer

| OFCCP seems to be of the view that a contractor is required to conduct some form of sratistical pay analysis. IF that is
your position, please provide the basis for your position including reference to the appropriate OFCCP regulaton.
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understand the significant efforts made by Oracle to respond to OFCCP’s requests and comply in
good faith with irs obligations.

Oracle has never improperly refused to provide requested informatdon. The references to such
refusals in the NOV ate simply wrong, without merit and contrary to the compliance review record.
In every instance, Oracle has cither provided the requested information or explained why it could

not do so.

Furthermore, we note that requests such as the resumes “in a usable format” are improper as Oracle
has no obligation to create or format documents beyond their native formats. Nor was Oracle
required to compile possibly relevant and legitimate information manually for use by OFCCP in
creating its data fields, such as information on relevant prior experience or education. Similacly,
Oracle employees have no obligation to sign summary interview statements created by OFCCP
compliance officers and sent months after the interviews took place. We do not know why the
Agency delayed in providing the statements for review and approval by Oracle managers. However,
we believe that the Agency may have recognized that its compliance officers failed to ask meaningful
and relevant questions regarding comparators and information on other legitimate bases for alleged
pay differences. As such, we suspect it had no option but to offer cursory statements for
management apptroval that left out the questons posed to interviewees.

VIIIL

Overall, the Agency’s lack of evidence to support its findings has led it to allege that Oracle has
failed to provide documentation and, accordingly, the Agency is due an adverse inference
presumption in its favor. Such a presumption would not be appropriate here. Moreover, even if
there were the purported “refusals,” the presumption, per OFCCP’s regulation, relates solely to a
contractor’s “destruction” of relevant records or a failure of a contractor to maintain required
recotds. The Agency has no evidence that either of these occurred.

IX.

To move this along, we had hoped that OFCCP would be forthcoming on our few initial questions
as set forth in the letter. We now ask the Agency to address all the questions listed in Appendix A
to this letter. In addition, with specific reference to the alleged “refusals” by Oracle, we ask that
OFCCP answer the questions in Appendix B to this letter. Once the Agency provides these
answers, we hopefully will be better able to understand its allegations and findings.

/11
/]
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For the reasons stated above, we believe the invitation for a face-to-face meeting at this stage would
likely be premature. We are also concerned about engaging in a face-to-face dialogue given that the

region has mischatacterized and misstated other in-person interactions going all the way back to the
entrance conference. Untl we have reason to believe there would be a more accurate and forthdght
exchange, we believe it best to have written communicadon.

Attachments: Appendices A and B
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APPENDIX A

Questions arising from OFCCP’s letter dated March 11, 2016 (NOV)

With regatd to violation #1:

1

2,

10.

11.

Please state how OFCCP determined that Asian Indians, and Asians generally, were favored
in recruiting.

Please identify who OFCCP determined were “qualified” African-Americans, Hispanic and
White .., applicants” who were discriminated against in recruiting.

For those identified in #2 above, please identify all those OFCCP identified as gualified
persons discriminated against in hiring.

Please describe with specificity the recruidng actions that OFCCP determined were
discriminatory.

Please provide the undetlying stadstical data and actual computations used by OFCCP to
determine the standard deviatons in violaton #1.

Please describe with specificity what facts OFCCP relied upon in finding that Oracle
“disfavored non-Asian applicants in hiring.”

Please describe specifically what facts OFCCP “gathered during compliance evaluation (to
demonstrate) that Oracle’s discriminatory recruiting and hiring practices showed the racial
cotnposition of the applicant flow data to favor Asians, particularly Asian Indians.”

Please describe with specificity how OFCCP idendfied any individuals referenced in
violatdon #1 as Asian Indians.

Please identfy the multiple requests made by OFCCP for “copies of all application
materals, etc.”

Please explain why OFCCP compliance staff made no request to review application
materials on site.

Please identify the non Asian counterparts who were equally or more qualified for the PT
roles filled by Individual Contributors.

The following questons relate to the alleged NOV violations 2-5:

12.
13.

14,
15.

OHSUSA 7649382834

Did OFCCP (or its statistician) look only at the factors referenced in the statistical summary
in Attachment A to the NOV?

Were aother factors considered? If so, which ones?

Were other factors rejected? If so, why?

How many different models, iteratons, and computations did the stagstician run besides
the three hsted in Attachment A?
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16.

1

18.

19.

20.

2L

22.

4%

24,

25;

26.

27.

28.
29.

30.

OHSUSA 764938283 4

What were the statistical results of all the other models and computatons conducted by the
statistician?

Oracle was unable to replicate the analysis, methodology and results in Attachment A.
Please provide it with all the necessary information, data, descriptions of methodology, etc.,
sufficient to allow Oracle to replicate the results in Attachment A.

Please describe with specificity the data used in Attachment A with regard to “work
experience at Oracle” and “work experience prior to Oracle.” If these simply mean “time at
Oracle” and “time working prior to Oracle,” please explain the reason for use of these
tmeframes.

Because of the relatively small groups of employees, did OFCCP or its statistician do any
statistical tests to ensure that practical significance was not at play?

If other factors were considered and rejected by OFCCP, what did the results show using
the factors that were rejected? In other words, did OFCCP consider a factor that explained
or reduced the disparity and then reject it?

For just the model used in Attachment A, OFCCP made computations for each role and
for each protected group. How many roles and how many analyses were done using the
Attachment A model?

Directive 307 allows OFCCP to use different groupings of jobs, roles, job titles, etc., to
develop PAGs. How many different PAGs did OFCCP develop and consider as part of its
statistical analysis? What facts were considered to determine if the roles or job titles in the
PAGs comprised only comparators?

Directive 307 states that in every case there are three key questions to answer. Orncea
measurable difference is found, quesdons b and ¢ are as follows: b) is the difference in
compensaton between employees who are comparable under the contractor’s wage or
salary system and c) Is there a legitimate (i.e. non-discriminatory) explanation for the
difference?

What did OFCCP do to answer questions b and ¢ and what actual facts and information did
it obtain?

If OFCCP did identify comparators, who are they as referenced in the NOV where it states
variously that respective protected class members (Females, Blacks, Hispanics non-
Americans) were paid less than similarly situated (males, Asians, whites)?

Why did OFCCP never give Oracle an opportunity to provide Jegitimate explanations under
queston c?

What did OFCCP do to answer question ¢?

Did OFCCP consider performance in assessing pay differences? If not, why not?

Did OFCCP consider relevant job experience, business lines (for example, wotk on
Peoplesoft products v. cloud v. fusion), cridcality of the role or product to Oracle, or
market factors? If not, why not?

For each finding in the NOV, state whether the finding constrtes unlawful disparate
treatment or disparate impact?

Exhibit O
Page 12 of 48

82



O

ORRICK

Aprl 11, 2016
Page 8

31. The NOV refers variously, and in summary fashion, to evidence in personnel records,
interviews, complaints, anecdotes but is lacking in any details or specific informadon of any
kind. Please identify or explain what facts or information was found that supports each of
the alleged violations 2-5.

With regard to alleged violations 6-10 under the heading of “Affirmative Action Violations,” please
answer the following:

32. For alleged violation #6, please describe the “in depth analysis” OFCCP believes is required
and how Oracle “failed” to identify problem areas.

33. Please identify with specificity the “problem areas in its compensaton system” that Oracle
failed to identify.

34. For alleged violation #7, please describe with specificity the type of pay equity analysis
Oracle failed to conduct in accordance with 41CFR 60-2.17(c).

35. For alleged violation # 8, please describe with specificity the nature and type of monitoring
OFCCP contends (1) was not done and (2) must be done in accordance with 41 CFR 60-
2.17(d).

36. For alleged violadon #9, please identify which records Oracle failed to maintain and collect.

37. For alleged violadon #9, please identify the adverse impact analysis not done as required by
41 CFR 60.1.12(g).

38. For alleged violation #10, please identfy with specificity when and how OFCCP requested
access to records,

39. For alleged violation #10, please idendfy with specificity each and every instance in which
Oracle denied OFCCP access.

40. For all of the alleged violations 6-10, please specify what technical assistance OFCCP has
available to provide to contractors.

41. Forall of the alleged violatons, please identfy the person or persons in the SF region
knowledgeable and experienced in providing technical assistance to contractors.

42. Please specify when and what technical assistance, if any, was ever offered to Oracle in

connection with 6-10.

OHSUSA 7619382834
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APPENDIX B

What facts support OFCCP’s determination that Oracle refused OFCCP access to prior year
compensation data for all employees for PT1 role during the review penod of January 1, 2013
through June 30, 20147

2. What facts support OFCCP’s determinadon that Oracle refused OFCCP access to complete
hiring data for PT1 riles during the review period of January 1, 2013 through June 30, 2014?

3. What facts support OFCCP’s determination that Oracle refused to provide data on April 27,
2015?

4. What facts support OFCCP’s determination that Oracle refused to provide data on May
11, 20157

5. What facts support OFCCP’s determination that Oracle refused to provide data on May 28,
20152

6. What facts support OFCCP’s determination that Oracle refused to provide data on July 30,
2015?

7. What facts support OFCCP’s determination that Oracle refused to provide data on October 1,
2015.

8. What facts support OFCCP’s determination that Oracle refused to provide data on October 14,
2015?

9. What facts support OFCCP’s determination that Oracle refused to provide data on November
2, 20152

10, What facts support OFCCP’s determination that Oracle refused to provide data on December
15, 2015?

11. For each refusal noted above, state all efforts made by OFCCP to arrange to review the
documents on site.

12. What facts support OFCCP’s determination that Oracle refused to provide complete
compensation data for all relevant employees in the Information Technology, Product
Development and Support roles for “the full review period” as noted in footnote 4.

13. What, if anything, did OFCCP do to review on-site the items referenced in footnote 4 that
Oracle allegedly refused to provide?

14. What, if anything, did OFCCP say or do in response to seek access to information on site to the
extent such effort is not described in response to questions 1 — 13 above?

15. Please identify the legal and regulatory basis for presuming data would be unfavorable (i.e.
applying an adverse inference) in the NOV with regard to the refusal referenced in footnote 4.

;764938283 4
OHSUSA:764938283 Exhibit O
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May 25, 2016 Gary R. Siniscalco
’ (415) 773-5833

grsiniscalco®orrick.com

VIA EMAIL AND U.S. MAIL

Hea Jung Atkins

District Director

U.S. Department of Labor

Office of I'edeial Contract Comphance Programs
Greater San Francisco/Bay District Office

90 “'th Strect, Suite 11100

San Francisco, C.\ 94103

Re: Oracle/Redwood Shores -
Submitted in Furtherance of Conciliation and Resolution
Subject to Federal Rules of Evidence 408 Related to Negotiation and Scttlement

Dear Ms. A\ikins:
Vddressmp the Rutgers Universigy class of 2016, President Barack Obama noted:

|IF]acts, evidence, reason and logic ... these are good things. These
arc qualities you want in people making po]n:y.I

Justce Elena Kagan, writng for a unanimous Supreme Court, warned in cxpluning the need to
review EEOC conduct in conciliauon:

About such review, the Commission’s compliance with the law would
rest in the Commission’s hands alone. We need not doubt the
LEREOC’s trustworthiness, or 1ts fidelity to the law, to shy away from
the tesult. We need only know — and know that Congress knows

that legal lapses and violadons occur, and especially so when they
have no consequences. That s why this court has so long applied a
strong presumption favoring judicial review of adminiserative acoon.

These words and warnings ring true in addressing OFCCP’s findings.

I NY Tmes, 5/16/2013, “Obama Swapes at Trump, but Doesn't Name Him, in Speech ar Rurgers,” avalable ar
heips/ Svwwnvimes.com 20H6-05 16/us pobocssobima swipes at trump bur docsnt name hm i speech ar

2 Mach Mg LLC r. EE.0.C, 1355 Ct 1645, 1652 33 12015;
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Background

On March 11, 2016, Robert Doles, the former San Francisco Director (we understand he has left the
Agency), sent a letter to Oracle that he characterized as a Notice of Violadons (hereinafter “NOV?”).
The NOV set forth ten (10) numbered violations including five (5) that alleged unlawful
discriminaton: one discrete Job Group (PT1) with alleged hiring discriminadon, and four (4)

discrete areas of alleged compensation discrimination. The remaining five (5) violations alleged
technical violations.

Mr. Doles’ letter requested that Oracle respond within five (5) days stadng whether Oracle was
willing to engage in a conciliation and resolution process. Oracle umely indicated that it was so
willing, NMr. Doles thereafter requested a position statement with regard to the NOV’s findings.

In subscquent correspondence, Oracle raised a series of questions and sought additional facts and
informaton with regard to the NOV findings. The \gency responded for the most part by
declining to provide any additional facts or information; und instead insisted that Oracle had the
burden of providing a substantive response that would rebut the NOV’s 10 findings. We disagree
that OFFCCP has met its burden, but nonetheless set forth Oracle’s position statement as requested

by Mr. Doles.
Overvicw

In reaching its findings 1 — 5 of alleged unlawful discrimination in discrete ateas for a discrete group
of Oracle’s Redwood Shores applicants and discrete segments of its employees, OFCCP has
committed an extraordinary number of crrors and omissions. These include, but are not limited to,
reliance upon a large number of false assumptions; reference to and use of irrelevant census and
labor force darta; erroneous reliance upon, or otherwise misstating, its own regulations; failure and
refusal to follow its own mandated processes and procedures; and making patenty false statements,
including in its NOV and follow-on correspondence. The NOV’s summary findings and statstical
data presented are so defecuve procedurally, as well as substanavely (both as to facts and legal
standards), that the NOV must be withdrawn 1n 1ts enurety.

The accompanying Seclions I — I1I of this responsc address in further detail the reasons why a
withdrawal of the NOV is mandated:

1. OFCCP’s compliance review process on which the NOV is purportedly based was so
procedurally deficient that the NOV should not have been, and could not propetly be,
1ssued.
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LL

[11.

ING

In more recent correspondence after issuance of the NOV, OFCCP cites to case law and
contends that that the NOV shifts the burden to Oracle to rebut OFCCP’s statsncal results.
OFCCP contends that it has properly used (relevant) statistics and has met its burden
sufficient to require rebuttal. OFCCP’s position is factually, procedurally and legally in error.
Simply stated, OFCCP has nor met its burden of establishing a prima facie case consistent
with Title VIT or Directive 307, nor has it presented facts and evidence sufficient to make
even a minimal showing that any unlawful hiring or compensation discrimination exists.

The requirement that employees be similarly sitvated is a fundamenral element of any Title
VII-based analysis. Not only did OFCCP ignore this facral requirement; it chose to rely on
a statistical model that has no factual or legal basis under Titde VII law and its own Directive
307 (which requires application of T1de V'1I standards). We show ilustratons of the kind of
assessment of similarly sinated persons that OFCCP failed and refused to do, thereby failing
to meet its burden to establish that there were acrual relevant comparators to persons

allegedly denied cqual pay.

OFCCUP’s statistical model is defective and no counter-statistical model is warranted. Oracle
is 2 technology company that develops, supports and sells hundreds of products. It has a
highly diversified and skilled work force, especially among its myriad rechnical jobs and roles
in development, support and sales. Most jobs and most employees are not fungible or
homogenecous. ‘Their skills, their work, and the nature and criticality of the specific products
on which they work are wide-ranging. In many cases no nwo employees ar HQCA have the
same ot similar job, and thus they have no or possibly just one or nwo comparators. OFCCP
has ignored enurely this key factual circumstance.

We would be pleased to engage in further dialogue and discussion as may be appropriate. However,
for each and all of these reasons set forth herein, we believe resoluton of the OFCCP HQCA
evaluation requires OFCCP to withdraw its March 11, 2010 letter 2nd findings and issue a Lewer of

Compliance.

Very truly yours, /

Gary R. Siniscalco

cC:

Patricia Shu, Director, OFCCP
Juana Schurman
Shauna Holman Harries
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I FCCP REP Y AND FLA TLY VIOLAT GOVERNING FCCM
PROVISIONS 1 LEAD-UPTO THE NOV ISSUANCE.

The Agency's actions have substantially violated its own procedures. These procedural violadons
are sufficiently significant and prejudicial that the Ageney must withdraw the NOV.

The Introduction to the Federal Contract Compliance Manual (“FCCM?”) establishes that it should
control the Agency’s actions absent an inconsistency with “other OFCCP policies and its
implementing regulations.”” FCCM at 1 (Introduction).! The Introduction Fucther states that the
FCCM is intended to provide “contractors ... more transparency and clarity about basic OFCCP
procedures and processes.” Id. We are not aware of any conflicting policies or regulations that
would suggest that the Agency is not subject to the FCCM procedures. If the Agency believes that
other policies or procedures set forth its obligations in conducting compliance reviews, please advise
us how the appropriate procedures and policies override the FCCMI, how those policies apply to the
compliance audit at issue, and how the Agency complied with those policies and procedures.

The following sectons detail OFCCP’s failures and deficiencies in its process, actions and
communications with Oracle staff, and show that OFCCP’s evaluation process and the resulting
NOV are fatally deficient, defective and prejudicial to Oracle. Considered individually—and
certainly when considered together—these failures undermine the faieness of the process, the
procedural standards required by OFCCP, and any confidence that could be had in the outcome.
Therefore, the NOV must be withdrawn.

A. The Compliance Evaluation Was Defective, Non-Tr arent and Prejudicial
to Oracle.

The FCCM directs that before issuing an NOV, the Ageney advise the contractor of its findings.
“After advising the contractor of its compliance evaluaton findings, the CO must provide formal
notification through a Predetermination Notice or Notice of Violation.” FCCM § 2P00. At no
point prior to issuing the NOV did the Agency advise Oracle what groups showed initial indicators,
what violations the Agency was investigating, what comparatar groups the Agency was forming, the
results of any analysis the Agency was conducting, whether it was investigating disparate treatment
or dispatate impact discrimination, or any other facts regarding the findings of the compliance
evaluation.” Rather, the Agency rushed to judgment and issued an NOV.

! Duning the course of the compliance evaluation, Depury S.F. Regional Director Jane Suhr has acknowledged thar “if
there is inconsistency 1n the Manual and other OFCCP policies and its implementing regulauions, the latter are
controlling.” Letter from Jane Suhr, May 11, 2015. There 15 nothing inconsistent with the Manual sections we cite

2 This complete lack of transparency and gross failure and refusal to engage in any interactive conversation permenated
the S.F. District and Regional Office approach to this reviewe. The fatlure and refusal ro engage in such process 1s not
only contrary to the FCCM, but appears contrary to OFCCPs nauonal office expecrannns. Bloomberg BNA, 5/09/16,
89 DLR A-4, “OFCCP Audits Should be ‘Interacdve and Conversanonal,' Official Says ™

Page | of 18
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Following receipt of the NOV, Oracle advised the Agency on March 18, 2016 that OFCCP had
failed to comply with its obligatdons. The Agency, through its District Director Robert Doles, falsely
responded as follows.

During the entrance conference held on March 24, 2015, OFCCP discussed with you and
other Oracle representatives the preliminary indicators and areas of concern at issue in the
compliance evaluation, including Oracle’s compensation and hiring practices. At the exit
conference held on March 27, 2015, OFCCP informed you and Neil Bourque that the
Agency would conduct further analysis and any Agency findings would be issued in a formal
notice. Upon conclusion of the follow-up onsite review on June 25, 2015, OFCCP informed
you and Oracle representatives Neil Bourque, Charles Nyakundi, and outside counsel Gary
Siniscalco that the Agency would review the information collected and conducr further
analysis to determine its findings. On December 22, 2015, OFCCP also indicated to you
that additional information was needed to further investigate potential violations,
Throughout the compliance evaluaton process, OFCCP also requested that Oracle comply
with all outstanding data requests (sce attachment), some of which had been pending since
November 19, 2014 and also indicated the Agency’s preliminary indicators and areas of

canceri.

Letter from Robert Doles, March 29, 2016, to Shauna Holman-Harries. This response makes no
credible claim that the Agency advised Oracle of its compliance evaluation findings. First, to the
extent that the Agency advised Oracle of preliminary indicators or actual evidence at the entrance
conference (a representation we deny),” this has no bearing on the indicators or actual evidence
underpinning the compliance evaluation findings postdating the entrance conference. Second,
advising Oracle that the Agency needed additional information to conduct further investigation has
no bearing on the compliance cvaluaton findings, and does not ameliorate rhe opportunity denied
Oracle to understand the findings and provide fucther relevant evidence per the Manual. FCCM §
2P00.

The Agency cannot have it both ways by arguing on the one hand that it fulfilled its obligation to
advise Oracle of its compliance evaluaton findings before issuing an NOV, while at the same time
claiming that it needed additional information, all the while denying Oracle a fair and transparent
opportunity to discuss or address OFCCP’s intended evaluation findings. Indeed, had the Agency
ever advised Oracle that its compliance cvaluation found evidence of compensaton discrimination
of comparators in relation to non-Asians in the Professional Technical 1 role, women in the
Information Technology, Product Development and Support roles, African Americans in the
Product Development role, Asians in the Product Development role or “Americans” in the Product
Development role, Oracle would have, and could have, made it very clear that those findings were
based on arnficial groupings filled with employees who were not similarly situated for Title VII

1 We have contemporaneous communicauons from Oracle employees present ar the entrance confecence documentng
the false concerns and enmunal accusanons made at the entrance conference. None reference “indicators ™

Page 2 of 18
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purposes, or even compatable under Oracle’s comnpensation system as required by Directive 307.°
Nonetheless, in a rush to judgment, the Agency issued an NOV laden with unjustifiable groupings
and other stark deficiencies, including unjustified adverse inferences, without following its own
guidance.

Particularly notable is the Agency’s failure to respond to Oracle’s numerous requests to explain the
indicators. As we noted in our April 11, 2016 letter, Oracle asked OFCCP on at least nine occasions
to explain what indicators it found, including on December 31, 2014, February 17, 2015, March 9,
2015, March 11, 2015, March 12, 2015, March 13, 2015, June 3, 2013, July 2, 2015, and December
17,2015, OFCCP never responded or provided any specific information. Independently, and
contrary to the Agency’s Manual, the Compliance Officers (“COs”) and the S.F. District Office
chose to keep Oracle in the dark. For example, without appropriately attempting to identify possible
comparators [or purposes of an equal pay analysis, at no time during more than ninetcen (19)
months of the extensive compliance evaluation did any of the Agency’s COs request information or
seck to assess which of Oracle’s employees were, in fact, similarly situated. Nor did the Agency ever
identify any comparator concerns to Oracle’s representatives.

B. The Agency Failed to Conduct an Exit Conference Yet Stated Falsely That It
Had Done Sa.

The FCCM provides that “upon completion of the necessary onsite review and evaluation of all
information obtained, COs will discuss the tenratve findings of the compliance evaluation with the
contractor at the onsite exit conference.” FCCM § 2N. During the conference, “the CO must be
prepared to describe the aspects of the investigation and to discuss the tentative findings of the
compliance evaluaton in general terms.” 1d. Also, the CO “will advise ... of the possibility that a
PDN or NOV could be issued.” Jd. § 2N00. The Supreme Court, in interpreting the word “must”
(under Tide VII), has made clear that agencies cannot skirt their mandatory obligations where law
requires fidelity to its rules and policies. See Mach Alining v. E.E.O.C., 527 S. Ct. 1645, 1656 (2015).
The Agency failed to follow this mandatory provision in the Manual, and its failure to do so has
plainly prejudiced Oracle by undermining its ability to understand and be informed of the CO’s
finding and proffer appropriate response to the Agency’s asserted evidence.

Instead, OFCCP failed to conduct a proper exit conference or advise Oracle regarding the tentative
findings of the compliance evaluation, then claimed falsely that an exit conference occurred. This
assertion by OFCCP’s former Dircctor Doles is belied by contemporaneous correspondence in
response to Oracle’s request for an exit conference. First, the Agency’s claim that an exit conference
occurred on March 27, 2015 is completely false. On June 25, 2015, Shauna Holman Harries asked
the Agency for a starus conversation related to the investigation and requested that the Agency “ler
me know when we can talk eacly next week for an exit conference ....” On July 2, 2016, Hea Jung
Atkins responded by email to Ms. Holman Harries by recounting OFCCP’s perspectives on various
issues and confrontations (which Oracle disputed). In that email, Ms. Atkins refused to schedule an

4 See infra, listing efforts by Oracle’s staff requesnng informawoon from OFCCP on “indicators ™ Instead, OFCCP choe
consistenty to keep Oracle in the dark.
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exit conference, stating that the Agency “was not prepared to conduct an cxit conference” based on
the need to conduct additional employee interviews. The email went on to state: “We will schedule
an exit conference at the conclusion of our offsite analysis.” This e-mail puts the Lic to the Agency’s
claim that an exit confercnce had already occurred some two months earlier. Moreover, no later exit
conference ever occurred.

Notwithstanding the false claim that the March 27 meeung was an exit conference, the Agency’s
own version of the events leave unchallenged Oracle’s position that the Agency failed to provide any
information regarding its tentative findings. OFCCP repeatedly stated an intent to conduct further
analyses and provide notice of findings at some future point, as Mr. Doles’ March 29, 2016 letter
concedes. Tellingly, the Agency fails to state that it advised Oracle of any tentative findings. Even if
an exit conference occurred, therefore, the Agency did not satisfy its obligation to conduct a proper
exit interview as required by the FCCM. Instead, the Agency rushed to issue its fatally flawed NOV.

G OFCCP Failed to Follow [ts Required Pr t tain Additional
Documentation.

The FCCM provides that “if the conuractor refuses to provide the requested data or information or
does not allow a follow up onsite visit, the CO will prepare an SCN [Show Cause Notice] for
denial of access.” FCCM § 20 (emphasis added). A Show Cause Notice is required when a
contractor fails to submit an Affimative Action Program (“AAP”), subnuts a deficient AAP, fails to
submit employment actvity or compensation data or submuts deficient employment or
compensation data. In addition, a Show Cause Notice must also be issued when a “contractor
refuses to provide access.to its premises for an onsite review.” Id. § 8D01. Although Oracle denies
that it ever refused a request, if OFCCP truly believed Oracle had denied access or failed or refused
to submit relevant and required data, OFCCP was required to issue an SCN. Nortably, OFCCP
never pointed to any evidence of such a refusal. At most, Oracle on occasion raised legitimate
concerns, asked questions, or articulated legitimate objections. Oracle sought transparency and
interactive conversation. QFCCP chose silence and kept Oracle in the dark.

During the course of the compliance evaluation, OFCCP launched a barrage of burdensome
information requests. Oracle produced in hardcopy and clectronically a huge volume of documents,
at least thirty-five (35) managers and HR Staff were interviewed, and electronic databases were
provided 1o OFCCP on at least 8 occasions. Oracle believes it fully complied with its obligations
under the regulations to provide information duting the compliance evaluaton. To the extent that
OFCCP believed that Oracle had not provided information to which OFCCP was entitled and
which it believed was necessary and relevant, the FCCM unequivocally requires that the CO prepare
an SCN. During the course of the review, the Agency made no attempt to take this required step to
obrain records or other materials it believed were necessary to complete its investigaton. Nor did
the Agency ever ask for access to review records.

This perhaps represents the most striking example of the Agency's misstatements of the facts and
P ps rep g P gency

deliberate disregard of its own policies and procedures in its rush to judgment in issuing an NOV.
Not only did the Agency fail to avail itself of the internal SCN process, but it also failed to take
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advantage of the expedited ALJ process under the regulations which could have led to a quick
resolution of any outstanding document disputes. Adherence to this important procedural step
makes sensc; it avoids the exact situation here, where good faith disputes regarding the scope of
requests are left unresolved and the Agency reaches unsubstantiated findings with litde or no factual
basis. Rather than seck to resolve those purported disputes, the Agency chose the course of
disregarding its internal processes and improperly relied on adverse inferences in reaching the
conclusions in the NOV ?

B, OFCCP Failed to Issue an NOV Compliant with FCCM § 8EO1.

The FCCMI lays out the necessary contents of an NOV. It provides that the NOV must “[t]estate
the problem, with any modification from the contractor’s response (to the PDN), include specific
facts, and where applicable, the results of the analyses that support the violatons.” FCCM § 8E01.
The NOV is wholly inadequate in this regard. The NOV merely recites the affected groups; asserts
that hiring, compensation or recordkeeping violations exist; and attaches summary results of
irrelevant standard deviation calculatons. The NOV fails to consider Oracle’s response (since no
opportunity was given), and fails to include any specific facts regarding the bases of the violations,
how the alleged discriminatory practices led to violations, what analyses the Agency conducted, or
any other relevant facts specifically informing Oracle how it allegedly violated the law.

The FCCM also delineates the circumstances in which the Ageney may issue an NOV. NOVs may
be issued for pattern and practice violations or “other” violations, FCCM § 8F00. “Other”
violations can include “individual discrimination, lack of recordkecping and lack of outreach and
recruitment.” [ Violation 10 of the NOV alleges that Oracle violated the regulations because it
failed to produce records. Yet OFCCP provides no facts supporting that conclusion. Other
purported technical violations also cited (in similar summary fashion) alleged falures to produce
records as bases for triggering the adverse presumption under 41 C.F.R. § 60-1.12. But failure 1o
produce documents is not a proper violation under the FCCM. Rather, as noted above, the FCCAI
plainly requires that document production issues be addressed through Show Cause Notices.

E. OFCCP Failed to Follow Its Interview Process.

The FCCM states that “after a formal interview, the CO must ask each person to read, sign and date
the CO's interview notes.” FCCM § 2MOO(f). Tt also provides that the “CO will promptly tvpe the
handwritten interview notes using MS Word in order to provide the interviewee with a hard copy to
sign as soon as possible after the interview.” [d, OFCCP conducted over 35 manager and HR
mterviews during its two onsite visits, and yet followed neither required procedure.

After the interviews, the CO did not ask the interviewees to acknowledge the notes. Oracle’s
compliance staff, on several occasions, asked about the status of the interview documents. Then,

3 Even the NOV's apphieation of the adverse inference rule is defective and misapplied by Mr. Doles. The Agency's
regulation on use of an adverse inference is limired to specific circumstances “[w]here a conteactor has destroyed oc
faled to preserve records...." 41 C.F.R. § 60-1.13(e). There are no facts suggesdng that Oracle engaged in any such
conducr.
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many months after the interviews, the Agency sent interview “statements” to Oracle and asked the
Company to have managers sign them. Not only were the statements dilatorily sent; they also failed
to provide an accurate depiction of the interview (ie., questions asked by the respective COs and
responses to those questions by the respective interviewee). This failure is particularly notable.
During interviews different Oracle managers, in response to specific questions, addressed hiring and
compensation practices, multiple factors related to how QOracle hired and paid its employees, various
efforts Oracle took to evaluate its pay system and cnsure pay equity, and other facts and
circumstances related to differences in skills, expertise, responsibility, job content, pecformance, et
that bear on compensation at Oracle. Equally noteworthy are topics and questions not covered in
nterviews, especially regarding job similarity and the actual duties and skill, effort, and
responsibilities of possible comparators. In response to questions, managers variously described a
range of factors (not OFCCP’s simplistic time-at-Oracle and total work experience) relevant to
assessing actual pay comparators at Oracle. Despite these responses provided in the interviews and
clsewhere, the Agency issued an NOV that failed to take into account how Oracle structures its
workforce and pays its employees, notwithstanding Directive 307’s mandate that OFCCP evaluate
“employees who are comparable under the contractor’s wage or salary system.” Directive 307 at §
8.B.3. At best, the interviews wasted Oracle’s managers’ time. At worst, the Agency ignored critical
facts provided in the interviews becausc it had made up its mind—regardless of relevant facts about
Oracle’s actual practices, pay system and criteria used—that Oracle discriminates against a few
selcered slices of its Redwood Shores workers.

F. FCCP Made Numer nappropriate Requests Bevond the e
Existing Documents.

OFCCP’s regulations require contractors to provide access to existing documents and records upon
request. Specifically, the regulations allow access (o “books and accounts and records, including
compulerized records ...." 41 C.F.R. § 60-1.43. The FCCM provides chat COs may review various
records during evaluations including but not limited to payroll records, employee activity records,
Collective Bargaining Agreements, personnel policies and discrimination and harassment policies,
See FCCM § 3H. Nothing in the regulations requires that contractors create records or provide
records in anything other than their native format.

Despite the lack of authority, the Agency on numerous occasions asked that Oracle compile and
provide decuments in Excel spreadsheets and in “usable formats.” In the spirit of cooperation,
Oracle compiled and provided compensation spreadsheets to the Agency on at least 8 occasions
(October 28, 2014, December 11, 2014, December 15, 2014, February 26, 2015, Maech 17, 2015,
May 14, 2015, June 16, 2015 and October 29, 2015,. Notwithstanding this cooperatdon, the Agency
has cited Oracle for failing to provide documents and faulted Oracle for not providing documents
“in a usable format.” The Agency’s actions clearly overreach and lack authority, as Oracle had no
obligation to create documents.

& Not ane interview invalved questnns about the acrual wack performed by them; whether others did the same or
sumtlar work; or the “relevant factors in determining sinulany” set forth in OFCCP's Durecdve 307 at § 8 B.6
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In another instance of overreaching, the Agency directed Oracle to provide a List of EEOC or state
civil rights charges from Oracle (though the FCCM directs OFCCP to the respective agencies to
obrain this informadon). OFCCP also requested different vanadons on and timeframes for
collections of internal complaints. Oracle objected and excreised its right to question whether the
Agency was endtled to collect such information. In response, the Agency engaged in retaliatory and
abusive conduct in changing and then dramatically expanding its request for internal complaints.
Finally, at the March 24, 2015 entrance conference, Agency COs, in the presence of the S.F.
Regional Director, claimed Oracle had lied and threatened Oracle’s Director of Diversity
Compliance with criminal sanctions because the Agency located a pending “federal court
complaint.” Despite these offensive and untrue accusations, Oracle explained that OFCCP had only
requested a list of “employee complaints,” and that Oracle had never claimed that it did not have
any pending discriminanon complaints (lawsuits) from former employees.” On May 11, 2015, afrer
some lengthy and contentious correspondence, and recognizing that it did not have the authority to
demand the information, the Agency dropped its request.

IL. OFCCP HAS NOT MET ITS BURDEN UNDER THE LAW TO ESTABLISH
ANY SYSTEMIC DISCRIMINATION.

In addition to the grave procedural deficiencies identified above, the NOV suffers from a
substantive failure to adequately establish any viclation. OFCCP claims that it has identified
“systemic discrimination” at Oracle, and that “[bjecause OFCCP has met its burden, Oracle now
bears one.” Apr, 21, 2016 Letter at 1-2, OFCCP is incorrect on both counts, and its insistence that
Oracle is obliged to present a “statistical rebuttal” 1s erroneous.

Despite having investigated Oracle’s Redwood Shores facility for over nineteen (19) months,
OFCCP did not adduce a single first-hand account suggesting intentonal discrimination in
recruiting, hiring, or compensaton, Nor did OFCCP present any facts suggesting such
discrimination, as required by its own manual. Se¢e FCCM § 8F01. The NOV rests solely on the
results of a superficial and irrelevant stadstical analysis it performed using, infer alia, some Oracle
data and general labor force statistics. Directive 307 defines systemic discriminadon as either (1) “[a)
pattern and practce of discrimination” or (2) “an identfied employment practice with disparate
impact.” Directive 307 at § 7. But OFCCP has not made an adequate piima facie showing under

either theory.

A. OFCCP Has Not Established Any Disparate Impact Violation.

Itis clear that OFCCP has not articulated even a priwa facie case of disparate impact. In order to
state such a violation, OFCCP must first “isolat{e] and identify[ ] the specific employment pracrices
that are allegedly responsible for any” alleged disparate impact on a protected group. [Wards Core
Packing Co. v. Atowio, 490 U.S. 642, 656 (1989), superseded by statute on other pronnds, 42 U.S.C. § 2000e—

7 Oracle was granted summary judgmenc by the federal court on the complaint in yuestdon  See Order Granang Mot foc
Summ. J., Spandowr v Oracle Amerscu, Ine., Case No. 4:14-cv-00095-SBA (N.D. Cal. Aug 19, 2015) Furthermore,

Spandow was nor employed by Oracle during the celevant review perind
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2(k) (quoting Watsen v. Fort Worth Bank and Trust, 487 U.S. 977, 994 (1988)); see alvo Swith r. City of
Jackson, 5344 U.S. 228, 241 (2005) (quoting Wards Core Packing, 490 U.S. at 657) (“[The] failure to
identify the specific practice being challenged is the sort of omission that could ‘resultin employers
being potentially liable for the myriad of innocent causes that may lead to statistical imbalances

...""). Then, OFCCP would be required to “demonstrate that each pardcular challenged
employment practice causes a disparate impact ...."" 42 U.S.C. § 2000¢-2(k)(1)(B)(1). “A disparate-
impact claim that relics on a statistical disparity must fail if the plaindff cannot point to a defendant’s
policy or policies causing that disparity,” and courts must enforce this “robust eausality
requirement” in order to “protect[ ] defendants from being held liable for [ | disparities they did not
create.” Texas Dep't of Hons. and Cuty. Affairs v Inclusive Cutys. Progeet, Inc, 135 S. Cr. 2507, 2523
(2015) (citation and internal quotation marks omitted)." OFCCP has neither identified a specific
facially neutral practice, nor demonstrated that any such practice causes the alleged disparities. Thus,
it has not stated any disparate impact violation.

B. OFCCP Has Not Established Any Pattern and Practice of Disparate

Treatment.

Given its failure to establish any predicate for disparate impact liabilicy, OFCCP is required 10
establish a “pattern or practice of discrimination” on a disparate treatment theory. But the OFCCP
has not met its burden to establish even a prima facie case on this theory, either. Pechaps this is
because OFCCP misapprchends and underestimates the weight of its burden—-or else, despite many
months of “investigation,” it rushed to judgment.

1. The Government’s Burden of Proof in a Pattern and Practice is
Demanding.

“[T]he burden of establishing a pattern or practice of discrimination is not an easy one to catry.’
E.E.O.C. ». Bloomberg, L.P., 778 F. Supp. 2d 438, 468 (S.D.N.Y. 2011) (citauon omitted). As
OFCCP’s own authority acknowledges, where the Government “allege[s] a systemwide pattern or
pracdce of resistance to the full enjoyment of Title VII rights,” it must “establish by the
preponderance of the evidence that [ ] discrimination [1s] the company’s standard operating
procedure—the regular rather than the unusual practice.” Int'l Bhd. of Teansters v. Uneted States, 431
U.S. 324, 336 (1977); accord Moigan v United Parcel Ser. of Ane., Ine., 380 F.3d 459, 463-64 (8th Cir.
2004) (citations and internal quotation marks omitted) (“In a pattern-oz-practice class action, the
class must prove that the defendant regularly and purposefully treated members of the protected
group less favorably and that unlawful discrimination was the employer’s regular procedure or
policy.”). As compared to the MeDonnell Douglas burden-shifting framework applicable in private,
non-class cases,” the Teamsters pattern and practice framework “charges the plainuff with the higher

»

8 See alsa Wal-Mart Stores, Lne. . Dirkes, 564 U.S 338, 350 (2011) (“[T]he mere clam by employecs of the same company
that they have suffered a Tide VI injury, or even a dispaate tmpact Tide VI injury, gives no cause ro believe that all
their claims can producuvely be lidgated at once” unless “[t]heir claims  depend upon a common contenuon - for
example, the assertion of discriminatory bias on the part of the same supervisor ...").

? See NMeDonnell Donglas Corp. v Green, 411 1U.5. 792, 800 (1973)
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initial burden of establishing ‘that unlawful discrimination has been a regular procedure or policy
followed by an employer ... Semano v Cintas Corp., 699 F.3d 884, 893 (6th Cir. 2012) (quotng
Teamsters, 431 U.S. at 360); see also id. ar 896 (describing initial Teamsters burden as “heightened” and
“more arduous”); E.E.0.C. r. Bass Pro Quidoor Werld, LI.C, 36 . Supp. 3d 836, 846 (S.D. Tex. 2014)
(citation omitted) (describing Teausters burden as “more demanding than what AdcDonnell Dosglas
requires™). The Teamsters case, of course, was brought by the U.S. Department of Justice; try as it
might, the U.S. Department of Labor is subject to no lesser standard of evidence or proof.

Morcover, the Government must present evidence that the “standard operating procedure” of
discritnination was Inteational in order to establish a pattern or practice of disparate treatment—i.e.,
the Government must show that “the protected trait ... actually motivated the employer's decision.”
Raytheon Co. r. Hermandeg, 540 U.S, 44, 52 (2003) (quoting Hasen Paper Co. v. Biggins, 507 U.S. 604, 610
(1993)). OFCCP must thus “prove[ ] by a preponderance of evidence facts from which the court
must infer, absent rebuttal, that the defendant was more likely than not motivated by a
discriminatory amimus.” Gay & Waiters' & Dairy Lunchmen’s Union, Iocal Ne. 30, 694 F.2d 531, 538
(9th Cir. 1982) (emphasis added). The “burden of persuading the trier of fact thar the defendant
intentonally discriminated against the plainiff remains at all times” with the Government, Texas
Dep't of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981). See alse E.E.O.C. 1. Sears, Roebuck &
Co., 839 F.2d 302, 309 (7th Cir. 1988) (rejecting suggesting that employer “had the burden of
persuasion” and finding “no support in the casc law for [this] contendon[ ]”); OFCCP v. Bauk of
Ameriea, ARB Case No. 13-099, AL] Case No. 1997-OFC-16, ARB Apr. 21, 2016 (available at

hinp:/ AwwweoalLdobeov/PEBLIC/ARB/DECISIONS. ARB DECISTONS/Q1CA13 090,01 ¢ 1
11219 at 13 (rejecting OFCCP’s claim that, “after its presentation of evidence, [the employer] had
the specific burden of showing that the OFCCP’s stadstical proof was unsound or to prove that the
disparity occurred as a result of legitimate, nondiscriminatory reasons™ because “the burden of proof
always remains with the OFCCP"). OFCCP must come forward with proof that suggests deliberate
discrimination by Oracle against all of the individuals it identifies—but it has not and cannot do so.

2. Statistics Alone Rarely, if Ever, Suffice to Meet this Burden.

OFCCP attemps to build a case against Oracle founded solely on its own (opaque) statistical
analysts. In doing so, it asserts a brightline rule that any statistical evidence indicating a disparity of
rwo or morc standard deviations “js acceptable as evidence of discrimination” and, without anything
further, constitutes “compelling proof.” Apr. 21,2016 Letter at 2 n.5, n.6. The weight of authority
is to the contrary. Indeed, “[ijn most cases, ... more than statistical evidence has been required to
satisfy the plaintiff's uldmate burden of proving intentional discrimination.” B. Lindemann, e @/,
EMPLOYMENT DISCRIMINATION Law 2-116 (5th ed. 2014),

Pardcularly where the Government alleges a pattern and practice of disparate treatment—ue.,
intentonal disciimination directed and perpetated by the company itself—Dbare statistical evidence
is unlikely to suffice. “Without significant individual testimony to support statistical evidence, coutts
have refused to find a pattern or practice of discrimination.” Kiug ». Gen. Efec. Co., 960 F.2d 617, 624
(7th Cir. 1992); accord Adams v. Aneritech Servs., Tne, 231 F.3d 414, 423 (7th Cir. 2000) (holding that
“statistical evidence ... ina case alleging disparate treaunent or a discriminatory pattern or practice
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... will likely not be sufficient in itself.”); OFCCP 1. Bank of America, ARB Case No. 13-099, ALI
Case No. 1997-OFC-16, ARB Apr. 21, 2016 (avalable at

hirp: S /www oolided oo /PUBLIC/ARBZDECISIONS ARB

DECISTONS/OFC D 099.01°C.PDLEY at 14 (even in straightforward case challenging only hiring
practices for entry-level positions, noting that only “[v]ery extreme cases of statistical disparity”
could “permit the trier of fact to conclude intentional [] discrimination occurred without needing
additional evidence”). As the Ninth Circuit has explained:

In order to establish a prima facie case of disparate treatment based solely on statisdeal
cvidence, the plaintff must produce staustics showing a clear pattern, uncxplainable on
grounds other than race. But such cases are rarc. Absent a stark pattern, impact alone is not
determinative, and the Court must look to other evidence. ... Simply put, statstcs
demonstrating that chance is not the more Likely explanation are not by themselves sufficient
to demionstrate that race is the more likely explanation for an employer’s conduet.

Gay, 69+ F.2d at 552-53 (citations and internal quotation marks omitted) (finding bare statistical
evidence insufficient to establish prwa facie case).

Given these concerns, “[nJormally, the plaintff will produce statistical evidence showing disparites
between similarly situated protected and unprotected employees with respect to hiring, job
assignments, promotions, and salary, supplemented with other evidence, such as testimony about
specific incidents of discrimination.” Craik n. Minnesata State Unir. Bd., 731 F.2d 465, 469-70 (8th
Cir. 1984) (emphasis added)." Though OFCCP is correct that examples of individual discrimination
arc not always required, courts are clear that “the lack of such proof reinforces [any] doubt arising
from the questons about the validity of the statistical evidence.” Sears, 839 F.2d ar 311 (citation
omitted); accord Morgan, 380 F.3d at 471 (“One of the most important flaws in Plaintffs’ case is that
they adduced no individual testimony regarding intentional discrimination.”). Although OFCCP
acknowledges it interviewed dozens of Oracle managers and HR staff members, as well as
individual employees, and despite the FCCM mandate to present facts, OFCCP has not presented
any such proof or facts—either in the NOV, or at any tme.

% OFCCP’s Case Law is Not to the Contrary.

The cases OFCCP cites similarly hold that statistics alone rarely (if ever) permit an inference of
intentional discrimination." In Teamsters, for example, the staustical evidence involving hiring of

W Here, QFCCP assects bias at most, in just a few slices of the organizanon, and for jusc a few slices of the protected
classes (4.e.,, for women in three “roles,” and just one each for Afncan-Amencans, “Asians,” and “Amencans")
OFCCP’s stadstcal methadology purports to identfy these respecove cuts, and the few respecuve classes of purported
vicums covered, our of the entre Redwood Shores esmblishment of over 7,000 employees.

" Much of the authority OFCCP cices is irrelevant. Griggr . Dke Pourr Co., 401 U S. 424 (1971) and Castaueda 1. Partitla,
430 U.S. 482 (1977), bath cited by OFCCP, are not germane to the issues at hand. Griges established the viability of
disparare impact law and cired some statistics gelevant to the specific employment practice (3 degree orapumde test
requirement), but does not address the statstical proof required to establish a partern-nr-pracuce disparate wearment
case. Caslaneda was a case in which the planaff challenged his convicoon on equal protecoon grounds due to alleged
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drivers with basic, common skills showed a “glaring abscnce of minarity line drivers” approaching
“the inexorable zero.” Teamsiers, 431 U.S. at 342 n.23. And even then, the Government *“bolstered”
1ts ovenwhelming staustical evidence “with the tesimony of individuals who recounted over 40
specific instances of discrimination.” Id. at 339. Thus, Teamsters was “not a casc in which the
Government relied on ‘statistcs alone’ (because] [tJhe individuals who rtestified about their personal
experiences with the company brought the cold numbers convincingly to life.”” /4. Likewise in
[lazelwood Sehool District v. United States, the Government did not rely solely on statistics, but also
“adduced evidence of (1) a history of alleged racially discriminatory practices, (2) statisucal disparities
in hiring, (3) the standardless and largely subjective hiring procedures, and (4) specific instances of
alleged discrimination against 55 unsuccessful [Afncan-American] applicants for teaching jobs.” 433
U.S. 299, 303 (1977)."

Even in Segar 1. Smith, on which the OFCCP heavily relics, the plaintiffs “introduced anccdotal
tesamony of discrimination” from several class members “[t]o buttress the stadstcal proof” they
offered, “including testimony of several agents about disparate treatment in disciplinary procedures
and supervisory evaluations, and about black agents’ gencral perceptions that DEA was a
discriminatory environment.” 738 F.2d 1249, 1263, 1279 (D.C. Cir. 1984). Segar thus underscores
that something more than a bare statstical analysis is needed to sustain an inference of intendonal
systemic discrimination.” To the extent that Segar can be read to have held (arguably in dicta) that
bare statistics can sustain a pattern and practice disparate treatment claim (see id. at 1278), the
QOFCCP’s other authority makes clear that Segar is an outlier; the weight of federal authority
recognizes “that statistical evidence supported by no, or very little, anecdotal evidence is insufficient
to establish a prima facie casc of discriminaton.” 3-35 Labor & Employment Law § 55.03 (Matthew
Bender 2016) (citing cases).

When the statistical evidence is not overwhelming and unassailable—for example, when it “does not
adequately account for the diverse and specialized qualifications necessary for” the positon(s) in
question—*‘strong evidence of individual instances of discrimination becomes vital to the plaintiff’s

discrimunabon agunst Mexican-American potendal jurors, it dues not discuss or even mention Flagefwood, Teansters, ot
any of the Title VII eases; and the cited foutnote serves simply to explain how a standard deviation can be determuned
fora pven binomial distribudon. 29 US.C. §§ 621-34 15 the Age Discrimination in Employment Act, torally ircelevant
given that OFCCP does not raise specter of any age discnminadon.

12 Moreover, the staustics offered tn these cases relied on acrual evidence of clear uniform qualificauons (dover's beense
in Teamsters and teaching credentials in Hazeliood). No such evidence of the actual, varied qualifications for Oracle jobs

are presented here,

13 Moreover, the facts of Segar materially differ from the facts here. The Segar court's finding of discrimination addessed
federal Drug Enforcement Ageney pracaces that openly used race as a factor to assign African-American agents
“disproportianately large amount of undercover work ... en the assumpuon that black agents [would] be more readily
able to infilrate orpgaruzations consisung pamarily of blacks,” which "injure[d] [their] promovon opporunites because
[they were] unable to obtain the breadth of expertence needed for promonons.” Id. at 1260. Plainnffs used
compensaton statsucs to demonstrate the effect of this and other allegedly discriminatory pracuces Id at 1261, And
the Courr emphasized that to be “legally sufiicient,” those stanstics needed to “show a disparity of treatment, eliminate
the most common nondiscriminatory explanagons of the disparicy, and thus peemit the infecence thar, absent other
explanation, the dispanty more likely than not resuleed from dlegal discnminanon™ Id at 1274 (ciung Teamsters, 431 U S

ar 368)
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case.” Sears, 839 F.2d at 311 (quoting alnting v. U.S. Postal Serr, 674 F.2d 56, 69 (D.C. Cir. 1982)).
In Sears, for example, the EEOC commissioner alleged that Sears engaged in a pattern and practice
of discriminaton against women by failing to hire, promote, and compensate them appropriately.

Id. at 307. Yetin the coursc of a ten-month trial, the EEOC “fail[ed] to present testimony of any
witnesses who claimed that they had been victims of discrimination by Sears.” [d. at 310. The “lack
of anccdotal evidence,” coupled with “major problems with the EEOC’s labor pocl” and statistical
evidence that was “severely flawed,” dictated judgment for Sears on all counts. Id. at 311; see also
Coser v. Moore, 739 F.2d 746, 754 (2d Cir. 1984) (where women faculty allegedly discriminated against
were “a very small group, and easily identified individually” yet “no direct evidence of discrimination
as to them other than the staostical study was produced])] ... the failure to produce such direct
evidence [was] significant”); Bank of America, ARB Apr. 21, 2016 at 18 (reversing ALJ finding of
pattern and practice discrimination based solely on statistical evidence, because “[w]ithout more
evidence, one bottom line standard deviation of 4.0 for four years with minor shortfalls in two of
those years is not enough in this particular case to prove a pattern or practice of intentional racial
discriminadon™). The same lack of corroboration plagues the NOV in this case.

4, FCCP Has Not Established a Prma Facie Case of Recruiting or
Hiring Discrimination.

OFCCP charges Oracle with a violation for allegedly favoring “Asian applicants, particulacly Asian
Indians, based upon race in its recruiting and hiring practices” for PT1 roles. NOV at 1. OFCCP
appears to base its recruiting charge on a comparison of the percentage of Asian Indians in the US.
population generally to the applicants for PT1 posidons at Oracle’s Redwood Shores facility (ree
NOV at 2 n.1), and its hiring charge on a comparison of the macial makeup of one of rwe data
sources (“2006-2010 Census Data and/or 2013-2014 DOL, Bureau of Labor Statistics’ Labor Force
Statistics”)—depending on which source best serves OFCCP's objectives—to the individuals hired
into the PT1 role at Oracle.” Neither of these statistical findings comes close to supporting an
inference that Oracle intentionally discriminated against all “non-Asian Indians” in its recruiting or
hiring practces. Nor does OFCCP provide any specific facts with regard to allegedly biased
recruiting,

Itis well-established that the most probative statistics to examine when assessing a company’s hiring
practices involve a comparison of the actual, qualified applicants for a given position to those
hired-—pardcularly where the position at issue requires specialized knowledge, skills or experience.
“[M]n order to determinc discriminatory exclusion, unskilled positions are compared to a different
statistical pool than are jobs requiring special skills.” Pefghial v. Metro. Dade Cty., 26 F.3d 1545, 1554
(11th Cir. 1994) (citing Teamsters, 431 U.S. at 337-38). This is because “for positions requiring
minimal training or for certain entry level positions, statistical comparison to the racial composition
of the relevant population suffices, whereas positions requiring special skills necessitate a
determination of the number of minorites qualified to undertake the particular task.” Id. (citing Cigy
of Richmiand v. J.A. Croson Co., 488 U.S. 469, 501-02 (1989)). See alvo Hagelwood, 433 U.S. ar 308 n.13

H Tellingly, the NOV does not include even a summary table in Appendix A setany forth OFCCP’s methodology for
thus claimed vinlation
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(“When special qualifications are required o fill patticular jobs, comparisons to the general
population (cather than to the smaller group of individuals who possess the necessary qualifications)
may have litde probative value.”); Carer, 739 F.2d at 750 (citation and internal quotation marks
omitted) (finding that “generalized statistical data may be less persuasive evidence of discriminadon
where an cmployer hires highly educated, specially qualified people on 2 decentralized basis”)."®

OFCCP makes no effort in the NOV to compare the actual applicant pool to those hired into
QOracle’s technical PT1 positions during the relevant period—presumably because that comparison
would not support OFCCP’s desired conclusion. Although recourse to relevant labor pool statistics
could conceivably be appropriate if there were independent evidence that the applicant pool itself
had been skewed by a company’s overt discriminatory preferences, OFCCP offers absolutely no
facts to suggest any such conduct by Oracle. As such, there is no reason to think thar the OFCCP’s
statistics present any meaningful comparison, and they cannot support a primu fade case of any
recruiting/hiring violation. See, e.g., Searr, 839 F.2d at 324, 328 (rcjecting statistical analysis that used
overinclusive data pool and did not “account for differences in interests or qualificatons among
[actual] applicants,” as “the “EEOC did not analyze the hiring situations actually confronted by
Sears managers”); Ste. Marde v E. RR. Ass'n, 650 F.2d 395, 400 (2d Cir. 1981) (finding “plainaff’s
statistical evidence and the EEOC reports on which it was based were totally wanting in probative
value” because they failed to isolate pool of candidates with requisite skills and experience). We are
confident that a judge would reject OFCCP’s efforts to manufacture a violation by recourse to
inapposite labor pool statistics in this case, Aleord Lapes v Laborers Int’l Union Local No. 18, 987 F.2d
1210, 1214-15 (5th Cir. 1993) (no przma facie case established where plaintffs “concocted numbers to
create the requisite standard deviations”), '

5. QFCCP Has Not Established a Prima Facie Case of Compensation
Discrimination.

The burden of showing that any affected pay class is comparable to a more favored class falls on the
Government. No rush to judgment can short circuit its obligation. Absent evidence that the
purported classes in the NOV are actually, in Fact, similarly situated to relevant compatators,
OFCCP’s stadstics and conclusions have no basis in fact or law.

As OFCCP’s Directive 307 acknowledges, “[ijnvestigation of potennal compensation discrimination
presents complex and nuanced issues” and requires a “case-by-case approach.” fd. at 7. OFCCP's
dircetive dictates that compensation analysis must employ “statistical contzols to ensure that workers
are similarly situated,” and counsels consideration of a host of different factors including “tasks
performed, skills, effort, level of responsibility, working conditons, job difficulty, minimum

5 Accord Hester 1. 5. RR. Co., 497 F.2d 1374, 1379 n.6 (5th Cur. 1974) (holding thar “comparison with general populanon
stausoes is of quesdonable value when we are considering posidons for which ... the general populanon 1s not
presumptively qualified,” and that often “recourse [will] still have tn be had to the statistics concerning the applicant
pool and its racial compositon befote meaningful comparison with the percentage of blacks actually employed could be
made”); Mazgts v Dep't of Trausp., 629 F.2d 870,875 (3d Cur. 1980) (ciradon omired) (holding that “staustcal source
{which] did not accurately reflect the percentage of females interested n the work force in queston ... did not establish
a prima Facie case.”).
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qualifications, and other objective factors” in determining who is “similarly situated.” Id. at 3; see also
#d. at 12-13 (“For purposcs of evaluating compensation differences, employecs are similarly situated
where it is reasonable to expect they should be receiving equivalent compensation absent
discrimination.”). OFCCP must look to “contractor’s wage and salary system”—not its own
external, superficial judgment—to determine which individuals are “comparable” for purposes of a
pay equity analysis. [4 at 7. Even then, because of the complex factors that can inform how
companies compensate individuals, “[tJhe mere fact that there are pay differences berween
comparators, without any other evidence of pretext or other indicia of possible discrimination,
generally is not sufficient to find a violadon of E.O. 11246.” Id. at 12.

QFCCP plainly failed to comply with its own directive in this case, as well as ignoring applicable
Title VII principles. The NOV alleges four separate compensation violations (against females,
African-Americans, Asians, and “Americans” (whatever that may mean) in varying combinations of
[T, Product Development, and/or Support roles). All of these conclusions suffer from the same
fatal flaw: the assumptions that all professionals at Oracle who may shate a role are similazly
situated, fungible employecs, and that the primary factors affecting pay are time at Oracle and work
experience. Again, OFCCP provides no facts suggesting or suppordng the crucial assumptions at
the foundation of its findings.

The case law makes clear that compensation statistics “must address the crucial question of whether
one class is being treated differently from another class that is otherwise similaely simuated.” Chaves:
u. Ilinors State Police, 251 F.3d 612,638 (7th Cir. 2001), “[S]adstcs [that] fail[ ] to account for
obvious variables ... that would have affected the results of the analysis” are “insufficient to raise a
question of intentional disceimination.” Cateman v. Quaker Oats Co., 232 F.3d 1271, 1283 (9th Cir.
2000). Uncritically assuming that everyone in the same job category (or role) is similacly situated-—
as OFCCP did here—does not suffice. This is because “[e]mployers ace permitted to compensate
employees differently based on skills that are not specifically required in 2 given job descripton so
long as the employer considers those skills when making the compensation decision.” Warren v Solo
Cup Co., 516 F.3d 627, 630-31 (7th Cir. 2008) (rejecting Title VII compensation claim where plaintiff
could not show she was similarly situated to more highly skilled co-worker); see alre Coser, 739 F.2d at
753 (in rejecting compensation discrimination claim by female non-tenured professors [NTPs],
finding that “[the NTP rank itself merely establishes outside parameters for salary and does not
reflect the tasks or responsibilities of a particular job except in a highly general fashion,” and thus
data that failed ro account for “crucial variables” within that broad job category (including differing
duties) were “not probative of discrimination”). '

Y6 Numerous other courts are in accord. See, e.g., Kuight v. Brown, 797 F. Supp 2d 1107, 1127 (W.D. Wash. 2011), affd,
485 Fed. App'x 183 (9th Cir. 2012) (employee not “similarly siruated” ro other individuals with same job ode (secunty
sergeant) in same county agency (King County’s Facilities Managemenr Division) duc to diffecences in seruonty/tenure
in that job and shift worked); Rew v. Univ. of Ceut. Floridu Bd. of Trastees, 390 F. Supp. 2d 1223, 1230-31 (MLD Fla. 2005),
affd sub wowr, 179 F. App’s 680 (11th Cir. 2006) (rejecting discriminaton claim of individual who did not “share[ ] the
same supervisor or evaluators” and “held position[ ] in different department[]” than proposed comparator, and thus was
subject to diffecent evaluadon process impacring prospects of promoton); Nettles v. Daphae Unilr, No 13 0605-WS-C,
2015 WL 4910983, at *6 (S.D. Ala. Aug. 17, 2015) (finding job dutes of cleck handling accounts receivable
“Rundamentally different” than those of clerk handling accounts payable, as latter job “was more difficult, more
complex, more dme-consuming, and required more skill, effort and responsibiliny), Swwe-Fuigers v. City of Indianapolts, 493
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OFCCP has made no effort to show that all Oracle employees who work anywhere in “Information
Technology” (or “Product Development,” or “Support”) have the same responsibilities,
performance, or skills; or that the products or projects on which they work have the same
importance to the company; or that the broader labor market has the same demand Ffor their services
clsewhere, such that Oracle faces the exact same competitive pressure to retain them all. To the
contrary, it is implausible to treat all employees in a company like Oracle that requires specinlized,
trained professionals as fungible, or any compensation distinctions among them as per se suspect.
Once again, the OFCCP has set forth a conclusory finding unsupported by the requisite facts. As
sct forth here and in Section 11T, OFCCP’s assorted compensation statistics are simply not “legally
sufficient,” as they do not make any effort to “eliminate the most commaon nondiscriminatory
explanations of the disparity”—namely, genuine differences in the skills, performance, and other
features of different Oracle employees—and thus do not “permit the inference that” Oracle
discriminated. Segar, 738 F.2d at 1274 (citing Teamsters, 431 U.S. at 368). Accordingly, the NOV fails
to state even « prawa facte case on these counts as well, and should be withdrawn.

III. 1 Y STATIST ALYSES IN ATTACHMENT A TO ITS
NOV ARE LE I LEVANT AND F. TO ESTABLISH A P
'ACIE INFERENCE OR PR OF UNLAWFUL DISCRIMINATION

NGOV violations #2-5 rely on OFCCP’s contention that it has idendficd “stadstcally significant pay
disparities ... after controlling for legitimate explanatory factors.” NOV, Attachment A. Each of
the regression models states simply that the model “involved the natural log of annual salary as a
dependent vanable and accounted for differences in employees’ gender (race, e/r), work experience
at Oracle,"” work experience prior to Oracle,” fulltime/part time status, exempt status, global career
level, job specialty and job tide.” Id

QOFCCP makes its conclusory findings of statistically significant disparitics as to the specific classes
based solely on the above factors. The NOV then offers one line of numbers for each such finding.
Why or how OFCCP and its statisticians adopted, as the supposed legitimate explanatory factors,

F.3d 768, 772 (7th Cie 2007) (rejecting Equal Pay Act compensauon claim because "[he jpbs of the managers of the
different parks in the sprawhing Indinnapols park system are nonstandard, mamnly because the parks are so different
from one another,” and finding that evidence insufficient ta establish Tirle V11 violaton as well)

' Whie OFCCP offers no facts ar details (and rejected Oracle’s request for more deral), we presume “work experience
at Oracle” means simply length of nme at Oracle since hure or acquisiion. Length of tme has brde ro nothing to do
with actual relevant work experience, skills, responsibilives, performance, etr. that individual employees may have had at
Oracle.

'8 As with the preceding footnote (due to OFCCP's falure to provide more derail), we presume “experience prior o
Oracle caleulares some amount of time worked elsewhere before joiung Oracle (via hire or acquisition), without regard
to the type and/or relevance of the acrual prnor work expenence, skills, responsibilives, pecformance, efe incividual
emplayees may have had 10 thew woek Lives priar 0 Oracle
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only those included in its model is nowhere explained.” However, none of the varables the
OFCCP considered addresses the specific types of work performed by individual employees. The
lack of any other factors, and lack of any further explanation from the Agency, comes as no surprise
given that its position as to the model used simply cannot be defended.

Oracle is a high technology company in a highly competidve field. Most of its jobs, and certainly the
jobs atissue, require people with specialized or unique skills. Many are in cuting edge new areas of
technology. Required skills and expertise at Oracle are not basic for most roles, and jobs at Oracle
are not fungible or homogeneous, in conteast to jobs in large retail or manufacturing operations or
municipal services such as bus drivers or police officers. While the latter types of jobs require a
range of significant and unique skills across jobs, the particular jobs wrthin those categories cach
generally involve a similar set of skills. In such cases, the roles of drivers or line (beat) police

ofticers may well be sufficiently similarly situated that all drivers or all line officers may be included
in a given analysis.

But at Oracle, product developers working on cloud products, on fusion products, or on PeopleSoft
products require different skills and skill levels, and can have very different roles and responsibilities.
This is why grouping employces together based on the overbroad “job function” designation is not
an appropriate or accurate way to analyze or understand pay at Oracle. Grouping employees by
supervisor provides some nsight into which employees may be working on similar products or
projects in the same line of business. But even in the same job and line of business, employees may
not only have different skill sets bur different levels of expertise and responsibilides. As a resulr,
even for employees working in the same department, for the same supervisor, and with the same job
dtle, they may not be doing the same level or type of work. Oracle is organized into many small
entreprencutial groups and each group works on different products or may support different types
of industries, business sectors and/or lines of business. Frequenty, the product worked on, or the
business sector for whom the work is being done, can itself be an important indicator of pay.

Performance at Oracle also matters. Not only does the employee’s individual pecformance matter;
the performance of the product (value and criteality to the company’s business) also matters. These
and numerous other legitimate factors described during the compliance evaluation have all been
ignored by Me. Doles and OFCCP’s statisticians in an apparent effort to squeeze out some statistical
model in order to engineer a disparity finding. But simply producing some model, however
irrelevant, is not sufficient to shift OFCCP’s legal burden.

Neither Mr. Doles in the NOV, nor the statsticians in their models, offer any facts to establish that
their conclusions concern approprate employee comparators. OFCCP has an obligadon to use
relevant facts and apply applicable legal standards in developing a statistical model. It has failed to
meet its obligations in all respects. Simply stated, in many instances employees at Oracle are not, in
fact, similarly situated. And, even where employees are comparators (i.e., similarly situated), pay

¥ In response to follow-up quesuons to OFCCP seeking (o understand the rmaonale for use of these factors and no
others, Oracle was met with a senes of legal objectons from the Agency and was provided zero addidonal informagon
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differences can be, and are, based on legitimate non-discriminatory explanatory factors consistent
with Oracle’s pay system and applicable law.

Had OFCCP cvaluated pay consistent with the relevant facts and applicable legal standards, it would
have found valid explanations for the dispanties it idenufied. Consider, for example, Ping (Shelley)
Feng, a female who was working as a Software Developer Senior Manager making $131,000 as of
January 1, 2014, Although there were 334 total employees in that same job title at HQCA at that
time, only two others worked with Ms. Feng in her group under the same supervisor: Byung-Hyun
Chung and Mandar Chintaman. And, although they worked for the same supervisor, each of them
had different roles and responsibilities within the group. According to their supervisor (a female,
Ayse Aba), both Mr. Chung and Mr. Chintaman had larger areas of responsibility and larger teams
than Ms. Feng. Mr. Chung is the lead Development Manager for product and responsible for the
entire engincering effort. He is also conversant in all technology arcas used and manages a team of
ning, including two Senior Managers. Mr. Chintaman also managed a larger team than Ms. Feng
before his departure from Oracle (team of 8 with two managers reporting to him), and he was also a
lead Development Manager for product. Mr. Chintaman was an expert in the newer technology
arcas. Both M. Chung and Mr. Chintaman held the disceetionary tide of Group Manager. Ms.
Feng’s aren of responsibility was narrower. She managed a smaller team of just three individual
contributors and was responsible for only some areas of product. Her technical expertise is also
narrower and she is not as knowledgeable as Mr. Chung or Mr. Chintaman in newer technologies.
Her discretionary tite is Senior Manager. These facts—none of which werce considered by
OFCCP—cxplain why Mr. Chung and M. Chintaman had higher salaries (147,000 and $146,000,
respectvely) than Ms. Feng in 2014

The Software Developer 4 employees under Wilson Chan present another good example. In
January 2014, the owo Asian cmplo;ccs in the group (Niaoli Qi and Norman Lec) had lower salaries
than the two white employees (Yuri Sharonin and Tolga Yurek) because of their relative technical
experuse and level of producuvity, Mr. Sharonin (paid $157,000 in 2014) has a strong knowledge of
Cluster and Parallel Storage technology, RAC, O.S. and file systems including CFS. He is also
experienced in muld-threaded programming. Mr. Yurek (paid $140,000) is considered to have the
strongest technical skills out of this group. This was reflected in his 2013 and 2014 performance
review scores —both “4s”—vhich, combined, were better than both Mr. Qi (“3s” in both years) and
Mr. Lee (“4” in 2014 and “3” in 2014). He understands the internal code of RAC, Parallel Storage,
and Distributed Systems. Me. Qi has more limited technical expertse (in High Awvailability and RAC
only), and he has the lowest productivity in the group. Likewsse, Mr. Lee’s expertise in Distributed
Systems, Parallel Storage and RAC is more Limited than Mr. Yurek’s and Mr, Sharonin’s, and he also
works at a slower pace.

Similar facts explain pay differences among the two white and two Asian Software Developer 3
employees under supervisor Andrew Witkowski. The top earning employee, Allen Brumm (white),
making $220,000, had the strongest technical skills on the team and worked on very high visibility
projects. He designed and owned the architecture for Data Manipulation Language (DML). Healso
defined and designed XML tables for Hadoop. In addition, he was the most produchve out of this
group of three. Because of his high performance, he had the best performance review scores on the
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team in 2013 (“4”) and 2014 (*5”). Neither Adf Chaudhry (making $193,000) nor Srikanth
Bellamkonda (carning $192,000) were as technically strong or productive as Brumm. This was
reflected in their performance reviews: Mr. Chaudhry received “3s™ in both 2013 and 2014, and Mr.
Bellamkenda received a “4” in 2013 and a “3” in 2014. And, while one white developer had the
highest salacy on the team, the other white developer, Valery Soloviev, had the lowest salary of all
four ($156,000).

Ilad OFFCCP evaluated similacly situated employecs and relevant factors that impact pay, it also
would have seen instances where the purported disadvantaged emplnyces were—for legitimate
reasens—making the highest salaries on their teams.

Consider the four M5-level IT Senior Directors working under Renzo Zagni. Female Eve Halwani
was the highest paid in 2014 (§183,000), and for good reason. Ms. [Ialwani was the most senior I'T
Director of the group. She has an MBA and led high visibility, critical project teams, including
helping to build the ream to provide operational supporr for Fusion Customer Relationship
Management (“CRM"). Although Edwin Scully ($184,486) made more than the two other females in
the group, Weiran Zhao ($181,900) and Joyce Chow (§172,260), the difference was also justified,

Mr. Scully is considered the strongest leader out of this group and has 7 direct reports. His technical
strengths include Business Intelligence and Value Chain Planning. Fle is rated as Top Talent and has
received regular salary raises based on his high level of productivity.

Consider also Jia Shi (a fernale), who was the top paid Software Development Director in her group
under supervisor Kothanda Umamageswaran; in fact, she was the highest paid out of all 238 total
employees in that job title at HQCA as of January 1, 2014. Ms. Shi manages the state of the art
availability fearure and performance for Exadata (hups:  www.ordcle.com/Zenyineercd.
susreme/ceadain index.himl), which are key areas of focus for Oracle. According to those who
know her work, she is not only strong technically with great educational background (a master’s
degree from St—mro:d), but she is clever and brings innovative ideas to complex problems. She is
flawless at executive projects. She drives all the software as well as hardware features. She is a great
mentor for her team and is her supervisor’s go-to person and right hand. Indeed, she is considered
to be her supervisor’s potental successor. Ms. Shi is highest paid because she manages the largest
team of 14 employees and has the largest scope. She is respected as the go-to person and is her
manager’s most dependable employee for technical skills as well as leadership abilities,

As these examples illustrate, OFCCP’s model is not in any way reflective of Oracle’s world or its pay
system, and some of the most important legiimace factors used at Oracle are ignored. Accordingly,
the NOV fails entirely to measure real demographic group differences in the rates paid to similarly
situated Oracle employees. In sum, the Attachment A statistical models fail under borth Title VII
standards and OFCCP’s Directve 307 mandzte to assess measurable pay differences between
comparator groups under Oracle’s pay system, and thus do not support any finding adverse to
Oracle.
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June 29, 2016

VIA E-MAIL AND FEDERAL EXPRESS

Janette Wipper

Regional Director, Pacific Region

U.S. Department of Labor

Office of Federal Contract Compliance Programs
90 7th Street, Suite 18-300

San Francisco, CA 94103

Re: Oracle America, Inc.; Redwood Shores, California (OFCCP No. R00192699)
Dear Ms. Wipper:

We have received your June 8, 2016, letter which you describe on page 3 as 2 Natice to Show Cause
(“SCN"). Your letter states that you are issuing the SCN because “OFCCI’s findings remain
unrebutted at this point and conciliadon efforts have failed to resolve the violations.” For the
reasons set forth below we disagree that you have proper grounds, or any grounds, for issuance of
an SCN at this time, and urge OFCCP to undertake reasonable conciliation efforts.

First, even if the assertion that Oracle has failed to rebut the vicladons were true, that is nota
'
proper grounds to issue an SCN “at this point.”' In short, rebuttal has nothing to do with

! Indeed, it remains undisputed that at no time prior to the issuance of the NOV did OFCCP provide Oracle with any
reasonable oppormnity to address or cebut any of OFCCP's purported concerns or preliminary findings of pay bias.
There was no exit conference and na Predeterminaton Notice; recall, for example, the facts we presented 1o
demonstrate OFCCP's false claimn of an exit conference by your staff. Only after issuing the NOV did your staff frst
ask for a rebuttal. A rebuttal, of course, is not part of the conciliation process itself. And as we made cleacin
cortespandence, we needed facrual information befare we could offer a meanungful rebuttal Instead, you simply
ignozed our tequests and have now jumped imprudently and prematurely to your SCN. Whule we also noted in our
correspondence that the Agency failed to follow its own procedures 11 myriad ways, we never asserted thar the FCCM
establishes “substanuve agency policy” as suggested in footnote 3 of your SCN. We are not even clear on what thac
phrase means. Rather, s descnbed in detadl in our May 23 submission your staff failed in numerous respects to follow
Agency procedures as specified in the FCCM. Many of the FCCM secnons we cited specify that COs "must” ot “shall”
do certain things in the course of conducting a compliance teview, in the content and form of an NOV, and in
developing concilianon proposals and drafting conciliation language. Fatlure by the Agency to follow mandated
procedures, as with a failure o follow applicable law or regulations, can and does frequendy operate 1o prejudice
contractor oghts. Sumply stated, we believe the FCCM provides guidance, direcdons, and wlere specibied, mandated
processes for OFCCP complance staff to follow.
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conciliation efforts.’ Once again the SCN suggests preater interest by OFCCP in bullying,
threatening, and misstating the documented record rather than complying with OFCCP’s rules,
practices, and mandatory regulations. Therefore, to the extent that OFCCP suggests that a
perceived failure by a contractor to offer a rebuttal of which OFCCP approves supports the issuance
of an SCN, the SCN is not consistent with OFCCP’s own regulatory procedures.

Second, whether or not Oracle had any meaningful opportunity to provide rebuttal or provided
satisfactory (or even unsatsfactory) rebuttal, that has nothing to do with your bald asserton that
“conciliation efforts have failed.” Quite simply, and as the record will reflect, there were scant
“conciliadon efforts” at all—and certainly no good faith, reasonable conciliadon efforts by OFCCP.
Conciliation efforts haven't failed; they haven't occurred. OFCCP regulations require OFCCP to
undertake reasonable conciliadon efforts. See 41 C.F.R. § 60-1.20(b).

Notably, OFCCP has not made any monetary proposal for each of the employees it claims are
aggrieved, and indeed has presented no conciliation proposal of any kind. Nor has it engaged in any
meaning ful negotiadon process to zchieve a resoluton. OFCCP asked to meet in person; in
response, we explained why we believed such a meeting would be premature and inapproprate,
proposed the alternative of written communications as expressly contemplated by the FCCM, and
expressed our continued interest in resolution. JSez Letter to Robert Doles, April 11, 2016, We set
forth explicitly our reasons for suggesting written communication, but received no response from
OFCCP. Oracle has not in any way, manner, ot form refused to engage in conciliation efforts.

We note further that after issuing the NOV, and after Oracle acknowledged willingness to conciliate,
only then did Mr. Doles finally ask for a “position statement” regarding OFCCP’s findings. The
position statement and questions we raised may not satisfy you, but instead of any meaningful
response, your June 8 letter is a bald rejection of and refusal to engage in reasonable, good faith
efforts at resolution. This is simply more abuse of process and more violations of OFCCP's
regulatory obligations, this time regarding conciliaion. We believe, therefore, that OFCCP
should—indeed must—withdraw the SCN and engage in reasonable conciliation efforts.

Separate and apart from the foregoing, we are concerned that much of OFCCP’s rush to issue an
SCN is a result of its misapplication of the standards governing rebuttal evidence, and
misapprehension of the alternative means by which an employer can respond to statstcal evidence
purportng to show an impermissible pay dispanty,

? Conceivably and hypothencally, a contractor could offer no rebutral, even concede that NOV findings are 100%0
coreect, and stll thar would not affect the requirement for reasonable conciliznon efforts.

OHSUSA:765468740.1
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In its recent correspondence, OFCCP has repeatedly taken the position that Oracle has failed to
provide any “substantive rebuttal analysis' because it did not provide its own contrary “statistical
evidence.” Indeed, your June 8 letcer srates categorically that what OFCCP characterizes as
“procedural arguments raised by Oracle are not a rebuteal’ (cmphasis added), and are “neither a
relevant nor appropriate response to the statstical evidence of systemic discrimination uncovered in
the compliance evaluation and disclosed in the Notice.”

This is simply not a correct scatement of the law. There is no requirement—in Tide VII, Executive
Order 11246 or its implementing regulations, or otherwise—for a party charged with discrimination
to develop its own independent statistical models in an effort to prove a negatve: that it did nor
engage in any pattern or practice of discimination. The leading employment law treatises are all in
accord on this point:

s “If the defendant chooses to challenpe the plaintffs statstics, the defendant is not obligated
to conduct his or her own statstical analysis, but may simply address the flaws in the
plaintff's data.” Walter B. Connolly, Jr., David W. Peterson & Michael . Connolly, Use of
Statistics tn Equal Employment Opportunity Litigation § 3.01 (2013).

® “The employer may attemnpt to rebut the plaindgff's prima facie case in a vadety of ways.
With respect to a plaintiff's statstcal evidence, the two nost commonly used approaches are
to (1) explain away any statisucal disparity by, for example, demonsuating that the plaindffs
statistical calculations are based on faulty data, flawed computations, or improper
methodologies; or (2) introduce alternative statistcal evidence.” Barbara T, Lindernann,
Paul Grossman & C. Geoffrey Weirich, Employment Discrimination Law § 2111, p, 2-117
(2015).

o “If the plaindff succeeds in proving a prima facie case of a pattern or pracuce of
discdmination, [t]he defendant can present its own statistical evidence ... Alternatively, the
defendant can present anecdotal and other non-statisncal evidence tending to rebut the
inference of discriminadon” or target “[typical flaws in the plandff's evidence ... includ[ing]
statistics that compare the defendant’s work foree to an inappropriate general population,
include irrelevant job categories in the work force statistics, utilize the improper geographical
area for the relevant labor matket, otherwise fail adequately to tailor the comparison to the
qualificadons demanded by the position in question, fail to present adequare data on both
sides of the compaison, fail to eliminate pre-Title VII disccminadon from consideration,
simply fail to demonstrate disparity of treatment to be statistically significant due to small
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sample size or otherwise, or contain vardous other flaws.” 1-9 Larson on Enployment
Diseriination § 9.03{2] (2015).

So, too, is the case law. It/ Bid. of Tzamsters v. United Staies directs that if a plaindff makes out a
prinsa facie case, “[tlhe burden then shifts to the employer to defeat the prima facie showing of 2
pattern or practice by demonstrating that the Government's proof is either inaccurate or
insignificant.” 431 U.S. 324, 360 (1977). The examples the Supreme Court offered of how an
employer might effcctively rebut did not involve any complicated competing statistcal models, but
instead noted that “[a]n employer might show ... that the claimed discriminatory pattern is a
product of pre-Act hiring rather than unlawful post Act discrimination, or that ducing the period it
is alleged to have pursued a discriminatory policy it made too few employment decisions to justify
the inference that it had engaged in a regular pracoce of discrimination.” Jd. Indeed, the Court was
express that while “[tlhe employer's defense must ... be designed to meet the prima facie case of the
Government[, wle do not ... suggest thar there are any particular limits on the type of evidence an
employer may use.” Id. at 360 n.46. The Court thus has clearly held that statistical models can be
challenged on their own merits, and that there is no need for an employer to offer competing
statistical proof in rebuttal,

Courts applying this Teamsters directive have consistently ruled that although competing stadstics are
a permissible form of rebutial evidence, they are not required:

e “The cases cited by the EEOC to suppott its argument that Sears had the burden of
rebutting its statisdcal analysis with more ‘refined, accurate and valid’ statistical evidence did
not state that the defendant must produce such evidence to succeed in rebutting the
plaintffs’ case. Instead, those cases indicated that a defendant could or ‘was entitled to’ use
such a means of rebuttal. ... These cases suggest, and the cases we have cited above confirm,
that statistical evidence is only one method of rebutting a statistcal case.” E.E.0.C. v. Sears,
Roebnck & Co., 839 F.2d 302, 313-14 (7th Cir. 1988) (citations omitted).

e “A central issue in the pending case is what showing an employer must make to satsfy irs
burden of production in a pattern-or-practice case. In Teanrers the Supreme Couurt srated
that the employer’s burden was “to defeat the prma facie showing of a pattern or practice by
demonstrating that the Government’s proof is either inaccirate ar insignifieant.” 431 U.S. at 360, 97
S.Ct. 1843 (emphasis added). The emphasized words raise a question as to whether the
Supreme Court thought the employer's rebuttal evidence must be directed at the statistics
that often construte the prima facie case of discdminaton or simply at the rebuctable
presumption of discrimination that anses from those statistics. ... We think the Court meant
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that the employer must produce evidence that is relevant to rebutting the inference of
discrimination. No plaintiff can limit the type of evidence that a defendant must produce to
rebut a prima facie case by its selection of particular evidence to support that case. ... [I]t is
always open to a defendant to meet its burden of production by presenting a direct attack on
the statistics relied upon to consttute a prima facie case. A defendant might endeavor to
show that the plaintffs stadstics are inaccurate, for example, infected with arithmetic errors,
or lacking in statistical significance, for example, based on too small a sample.” Uited States
v. City of New York, 717 F.3d 72, 85 (2d Cir. 2013).

¢ “The EEOC bearts the burden of establishing a prima facie case, through use of statstics or
other evidence, of disparate impact because of a prohibited factor. The burden is not on
Defendant to conduct its own analysis to rebut the results produced by the EEOQC’s flawed
report. It is sufficient for Defendant to point out the numerous fallacies in [the EEOC
expert’s] report, which raise the specter of unreliability.” EEOC v Freewan, 961 F. Supp. 2d
783,799 (D. Md. 2013), aff'd in part sl noms., 778 F.3d 463 (4th Cir. 2015) (granting summary

judgment to employer).

Oracle’s approach to this evaluadon is entirely consistent with these authorities. In response to the
NOV, Oracle sought additional detail about the particular statistical analyses that OFCCP ran, in
order to enable a meaningful assessment of those analyses. Oracle also pointed to vanous legiimate
job-related factors—including skills, performance, type of project, supervisory responsibilites, efc—
that explained pay differences between pardcular individuals whose experiences OFCCP’s models
appear to conflate, Challenging OFCCP’s stadsdcal models 1s a pcr::russible appxopnatc method of
responding in rebuttal. Any contrary suggestion that Oracle was not engaging in the process in good
faith simply rests on a misunderstanding of what the law requires of employers, and the burden that
the Government maintains throughout that process to tender probative evidence establishing a
pattern or practice of discrimination. We hope that you will dispense with this erroneous view of
the law, and engage appropuiately with Oracle’s efforts to understand the models on which you seek
to base a non-compliance case.

Finally, as evidence of OFCCP’s continued bad faith in mischaracterizing Oracle’s position on
conciliation, I refer you to our email correspondence with District Director Atkins on Aprl 25,
where I had to again correct the Agency’s blatant misstatements and mischaracterization regarding
Oracle’s intent to conciliate and the method it proposed to follow. Sinee you have omitted and may
not have seen that relevant correspondence, [ have attached it here. See E-mail to Hea Jung Adkns,
April 25, 2016, 5:51 p.m. Attachment A.
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In sum, we believe the SCN should be withdrawn and OFCCP should undertake reasonable
conciliation as required. Otacle, for its part, continues to remain compliant and stands ready and
willing to engage in transparent and interactive dialopue to resolve this evaluation. Any such
dialogue should include, at a minimum and as a starting point, a specific proposal by OFCCP
regarding the monetary relief it believes is due to particular identified individuals, and a proposed
conciliadon agrecment,

Very pruly yours,

Gary R. Siniscalco

Attachment
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Siniscalco, Gary R.

From: Siniscalco, Gary R.

Sent: Monday, April 25, 2016 3:45 PM
To: Atkins, Hea Jung K - OFCCP
Subject: HQCA/April 21 letter

Hi Hea Jung,

I'm back in the office for a few days between my house move these past
several days and leaving for Hong Kong. | did read your April 21 letter and
find myself immediately dismayed by the very first substantive sentence of
your letter (i.e. the second sentence of the |etter) and feel compelled to
address an immediate concern regarding the conciliation process.

The April 21 letter, referring to me and my letter of April 11, states, in part,

as follows:
You reject the Agency’s request to meet and engage in a good faith and

timely conciliation discussion...”

Misstating and mischaracterizing my words is neither useful nor appropriate.
“Good faith” includes, and is not limited to, accurate representations of what

each party has spoken or written.

| repeat again what | wrote in the last paragraph of my April 11 letter:
For the reasons stated above , we believe the invitation for a face-to-

face meeting would likely be premature. We are also concerned about
engaging in a face-to-face dialogue given that the region has misstated and

mischaracterized other in-person interactions going all the way back to the
entrance conference. Until we have reason to believe there would be a

more accurate and forthright exchange, we believe it best to have written

communication”. (emphasis_added)

Unfortunately, the foregoing simply underscores my belief that until the
Agency shows it can communicate accurately and stops its
mischaracterizations, it is best to have all communications regarding the

conciliation process documented.

ATTACHMENT A

1
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Moreover, the Agency’s own FCCM expressly contemplates such various

written methods. See FCCM, Section 8GO1.

As | mentioned in my earlier email during my move, | will get back to you

upon my return from Hong Kong with an expected date for a response.

O

ORRICK

GARY R, SINISCALCO
Allorney-al-Law

ORRICK, HERRINGTON & SUTCLIFFE LLP
The Qrrick Building

405 Howard Streel

San Francisco, CA 94105-2669

lel +1-415-773-5833

fax +1-415-773-5758

grsiniscalco@airick com

bia * vcard

www arrick com

Visit our blog site: www.OrrickEmploymentBlog.com
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U.S. Department of Labor Office of Federal Contract Compliance Programs
Pacific Regional Office
90 Seventh Street, Suite 18-300
San Francisco, CA 94103

September 23, 2016
Sent via Electronic Mail

Gary R. Siniscalco

Orrick, Herrington & Sutcliffe LLP
405 Howard Street

San Francisco, CA 94105-2669

Dear Mr. Siniscalco:
Thank you for your September 21 response.

As an initial matter, you continue to misstate the facts and the law relevant to this compliance evaluation.'
For over six months, the Agency has repeatedly requested a “substantive rebuttal analysis” based upon
statistical evidence from Oracle. It is far from a “shifting position.” (See OFCCP correspondence dated
April 21, 2016, and Show Cause Notice issued on June 8, 2016)

Such a rebuttal analysis is required and routinely provided by other contractors, without objection, in
response to systemic discrimination violations issued by the Agency. Indeed, without rebuttal evidence,
the Agency may conclude that none exists, and the violations stand.”

Even a cursory review of the record here severely undercuts your claim that -- “...there is no question that
Oracle has rebutted the Agency’s findings...” No rebuttal evidence exists in the record from Oracle. You
cite your April 11 correspondence in your recent September 21 correspondence, but that five-page letter
offered no evidence. It included only two paragraphs related to the substantive discrimination violations
at issue, which merely demanded additional information from the Agency. You accompanied that letter
with an additional 57 questions for the Agency (which sought predominantly irrelevant, privileged, or
premature information). Nonetheless, the Agency responded to many of your questions within a two-
week period. In response to such cooperation, Oracle has continued to withhold any substantive rebuttal
analysis or evidence, for over six months, from the Agency.

Similarly, your May 25 correspondence offers no rebuttal evidence. On page 2 of the letter, you state
that: “Oracle ... could make it very clear that those findings were based on artificial groupings filled with
employees who were not similarly situated for Title VII purposes, or even comparable under Oracle’s
compensation system as required by Directive 307.” However, you provided no evidence to support the
statement.

' Transparent attempts to manufacture procedural deficiencies where none exist lack good faith.
Moreover, as explained in OFCCP’s June 8, 2016 correspondence and explicitly in the FCCM, the FCCM
does not create legal rights for contractors. Accordingly, the Agency will continue to redirect all parties’
communications to the systemic discrimination violations at issue.

! See, e.g., Segar v. Smith, 738 F.2d 1249, 1288 (D.C. Cir. 1984), cert. denied, 471 U.S. 1115 (1985)
(When an employer “...introduced no evidence to support its purported nondiscriminatory explanation,
this rebuttal fails as a matter of law.”).
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Moreover, on page 6 of the same letter, you state: “managers variously described a range of factors (not
OFCCP’s simplistic time-at-Oracle and total work experience) relevant to assessing actual pay
comparators at Oracle.” However, you did not provide any evidence demonstrating whether any factor in
the “range of factors” would actually change the statistical results in favor of Oracle.?

Finally, on page 17 of the same letter, you provide a few cohort comparisons, without supporting
evidence. You do the same in your June 29 correspondence. However, cohort comparisons and
arguments of counsel do not rebut evidence of systemic discrimination affecting thousands of employees.*

Again, the Agency requests that Oracle either (i) concede the violations, (ii) concede no rebuttal evidence
exists (particularly as only Oracle has access to all employment records potentially relevant to this review
at this stage), or (iii) provide a substantive analysis based upon statistical evidence from Oracle’s records
responding to the Notice of Violations and accompanying attachment (NOV).?

Like the evidence offered in the NOV, Oracle’s rebuttal analysis should describe its statistical model,
analysis and results based upon Oracle’s employment records and other evidence.® It should also describe
all variables included and excluded from the regression analyses, allowing OFCCP to replicate them.’

? See, e.g., Capaci v. Katz & Besthoff, Inc., 711 F.2d 647, 653—654 (5th Cir. 1983), cert denied, 466 U.S.
927(1984) (“defendant must do more than raise theoretical objections to the data or statistical approach
taken; instead, the defendant should demonstrate how the errors affect the results); EEOC v. Gen. Tel.
Co., 885 F.2d 575, 579-582 (9th Cir. 1989), cert. denied, 498 U.S. 950 (1990) (“[T]he defendant cannot
rebut an inference of discrimination by merely pointing to flaws in the plaintiff ’s statistics.”); Bazemore
v. Friday, 478 U.S. 385, 399400, 403-404 n. 14 (1986).

* See, e.g., Int’l Bhd. of Teamsters v. United States, 431 U.S. 324 (1977) (In the liability phase of a pattern
and practice case, “the focus often will not be on individual hiring decisions, but on a pattern of
discriminatory decisionmaking.” ... The Government is not required to offer evidence “that each person
for whom it will ultimately seek relief was a victim of the employer's discriminatory policy.”)

5 As a reminder, the NOV provides the results of OFCCP’s statistical analyses, which are well-above the
two standard deviations accepted as evidence of systemic discrimination, including:

e gross disparities against non-Asian applicants, particularly African American, Hispanic and
White applicants, at -8, -10, and -80 standard deviations, respectively, in recruiting practices;

e gross disparities against non-Asian applicants, particularly African American, Hispanic and
White applicants, at -4, -3, and -28 standard deviations, respectively, in hiring practices; and

e gross disparities against African American, Asian American, American and female employees, at
-2, =6.6, -7.1, and -8.4 standard deviations, respectively, in compensation practices.

§ See, e.g., NOV at p. 2 (OFCCP conducted an “... analysis of ORACLE’s applicant data and appropriate
workforce availability statistics” [which is later defined as] “... Software Developers, Applications &
Systems Software Occupation in the United States is based upon 2006-2010 Census and/or 2013-2014
DOL, Bureau of Labor Statistics’ Labor Force Statistics.”); and Attachment A at p. 1-3 (“OFCCP
conducted statistical analysis of the employment records Oracle America, Inc. (“Oracle”) provided to
OFCCP during its equal employment opportunity investigation of Oracle’s facility in Redwood Shores,
California... Oracle provided OFCCP with one year of compensation data that included Oracle
employees who were employed at the relevant facility on January 1, 2014.”).

7 See, e.g., Attachment A at p- 1-3 (“OFCCP analyzed Oracle employees’ compensation data by Oracle
job function using a model that included the natural log of annual salary as a dependent variable, and
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We again request this rebuttal analysis at least four business days before any conciliation meeting to
ensure the meeting is evenhanded, as you have stated repeatedly is so important to this process.

With respect to the conciliation meeting, the Agency has changed its schedule to accommodate your
proposed date of October 6. We are available between 9:00 AM — 11:30 AM on that date.

We look forward to the meeting,.

Sincerely,

QO( Hea Jung Atkins

accounted for differences in employees’ gender, work experience at Oracle, work experience prior to
Oracle, full-time/part-time status, exempt status, global career level, job specialty, and job title.”)
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From: Siniscalco. Gary R.

To: Atkins, Hea Jung K - OFCCP
Cc: juana.schurman@oracle.com; Shauna Holman Harries
Subject: Oracle/HQCA - Repl;y to OFCCP"s September 23, 2016 correspondence
Date: Monday, October 03, 2016 12:24:29 PM
Attachments: image004.png
image006.png

Dear Hea Jung, this replies to your September 23 letter, emailed to me by Ms Sara Hadsell,
Executive Secretary to the Regional Director, late Friday, September 23 at 5:10 p.m. As you
know, | was not in the office at all that week. | did respond to your September 28 email where
I confirmed the October 6 date at 10:00 a.m. I still owe you names of attendees. | will get them
to you later today or early Tuesday.

Your September 23 letter raises many of the same issues and assertions, and cites case law,
which | believe we have addressed previously. However, there are two new items of note that
| do want to address.

The first is referenced in the 2d paragraph of your letter. You state “...a rebuttal analysis is
required...” after an NOV is issued and presumably prior to any conciliation meeting. We are
aware of such a process that is typically offered by OFCCP at the PDN stage (which OFCCP
skipped), and during or after an on-site (as described variously in OFCCP pronouncements,
including FAQs, e.g. “The contractor will be given an opportunity to timely provide additional
information to be considered.”). We are unaware of any such requirement post-NOV; please
provide the cite. Oracle, of course, reserves the right to provide responses or "rebuttal™ as may
be warranted and appropriate during conciliation discussions. If, however, OFCCP wishes to
revert to a PDN stage, or even an exit conference stage, we would be happy to appropriately
address issues or concerns identified by OFCCP's evidence in response to a PDN or an EXxit
conference.

Second, in addition to what we have already stated regarding our view of the FCCM, and
Oracle’s expectations and concerns about the Agency’s failure to follow a fair and reasonable
process, | refer you to the just completed report of the United States Government
Accountability Office (GAO, September 2016). The Report states at page 22, as follows:

“In 2014, OFCCP issued a revised Federal Contract Compliance Manual to provide both
new and experienced compliance officers with the procedural framework for executing
quality...compliance evaluations.”

It is evident that the national office of OFCCP, in representations to the GAO and to Congress,
believes that the FCCM requires its field staff to utilize process and procedures that will result
in guality reviews and any resulting NOVs. Oracle, and all contractors, have a reasonable
expectation and may reasonably rely on the field compliance staff’s knowledge and use of the
FCCM specified procedures and processes in the course of a compliance evaluation. We
believe that the unfortunate lack of quality that we have documented has operated to prejudice
and deny Oracle its due process rights; its ability to adequately and timely address Agency
concerns; and to engage in a reasonable interactive process during the compliance evaluation
and before issuance of the NOV by Mr Doles.
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Oracle and I look forward to meeting with you on the 6th to commence conciliation
discussions.

Gary R. Siniscalco
Attorney-at-Law

Orrick

San Francisco ()

T +1-415-773-5833
arsiniscalco@orrick.com

Employment Blog

NOTICE TO RECIPIENT | This e-mail is meant for only the intended recipient of the transmission, and may be a
communication privileged by law. If you received this e-mail in error, any review, use, dissemination, distribution, or copying
of this e-mail is strictly prohibited. Please notify us immediately of the error by return e-mail and please delete this message
from your system. Thank you in advance for your cooperation.

For more information about Orrick, please visit http://www.orrick.com.

NOTICE TO RECIPIENT | This e-mail is meant for only the intended recipient of the transmission, and may be a
communication privileged by law. If you received this e-mail in error, any review, use, dissemination, distribution, or copying
of this e-mail is strictly prohibited. Please notify us immediately of the error by return e-mail and please delete this message
from your system. Thank you in advance for your cooperation.

For more information about Orrick, please visit http://www.orrick.com.

NOTICE TO RECIPIENT | This e-mail is meant for only the intended recipient of the transmission, and may be a
communication privileged by law. If you received this e-mail in error, any review, use, dissemination, distribution, or copying
of this e-mail is strictly prohibited. Please notify us immediately of the error by return e-mail and please delete this message
from your system. Thank you in advance for your cooperation.

For more information about Orrick, please visit http://www.orrick.com.

NOTICE TO RECIPIENT | This e-mail is meant for only the intended recipient of the transmission, and may be a
communication privileged by law. If you received this e-mail in error, any review, use, dissemination, distribution, or copying
of this e-mail is strictly prohibited. Please notify us immediately of the error by return e-mail and please delete this message
from your system. Thank you in advance for your cooperation.

For more information about Orrick, please visit http://www.orrick.com.
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From: Wipper, Janette - OFCCP
To: Siniscalco, Gary R.

Cc: juana.schurman@oracle.com; Shauna Holman Harries; Connell, Erin M.; Charles Nyakundi; Eliasoph, lan - SOL;
Bremer, Laura - SOL

Subject: RE: ORACLE/HQCA - CONCILIATION MEETING
Date: Friday, October 07, 2016 4:57:27 PM
Attachments: image003.png

image004.png

Dear Mr. Siniscalco,

Thank you for your message and your time yesterday. We share your interest in moving forward in a
cooperative and productive manner. We look forward to your response by October 27.

Regards,
Janette Wipper

From: Siniscalco, Gary R. [mailto:grsiniscalco@orrick.com]

Sent: Friday, October 07, 2016 8:41 AM

To: Wipper, Janette - OFCCP

Cc: juana.schurman@oracle.com; Shauna Holman Harries; Connell, Erin M.; Charles Nyakundi
Subject: ORACLE/HQCA - CONCILIATION MEETING

Dear Ms Wipper, thanks again to you and your team for the
meeting yesterday.

While we do believe that Oracle has been prejudiced in
numerous ways as we have described over time; lan’s
observations about putting aside and moving beyond the
contentious history were well-taken.

We all feel the conciliation meeting was very productive, and
moved both sides in a positive direction. We're hopeful that we
can continue to move forward positively and cooperatively.

Gary R. Siniscalco

Attorney-at-Law

Orrick
San Francisco (%)
T +1-415-773-5833

grsiniscalco@orrick.com

Employment Blog

NOTICE TO RECIPIENT | This e-mail is meant for only the intended recipient of the transmission, and may be a
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communication privileged by law. If you received this e-mail in error, any review, use, dissemination, distribution, or copying
of this e-malil is strictly prohibited. Please notify us immediately of the error by return e-mail and please delete this message
from your system. Thank you in advance for your cooperation.

For more information about Orrick, please visit http://www.orrick.com.

NOTICE TO RECIPIENT | This e-mail is meant for only the intended recipient of the transmission, and may be a
communication privileged by law. If you received this e-mail in error, any review, use, dissemination, distribution, or copying
of this e-malil is strictly prohibited. Please notify us immediately of the error by return e-mail and please delete this message
from your system. Thank you in advance for your cooperation.

For more information about Orrick, please visit http://www.orrick.com.
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