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UNITED STATES DEPARTMENT OF LABOR
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OFFICE OF FEDERAL CONTRACT OALJ Case No. 2017-OFC-00006
COMPLIANCE PROGRAMS, UNITED
STATES DEPARTMENT OF LABOR, OFCCP No. R00192699
Plaintiff, JOINT STATUS REPORT RE
HEARING EXHIBITS
v :

ORACLE AMERICA, INC,,

Defendant.

Pursuant to the Court’s November 12, 2019 Order Regarding Motions o Seal, the Parties
hereby submit this Joint Status Report Regarding Hearing Exhibits.
OQFCCP’S POSITION

L1t

The Supreme Court and Ninth Circuit have overwhelmingly recognized a “’general right

to inspect and copy public records and documents, including judicial records and documents™
and that a *“’strong presumption in favor of access’ is the starting point” of any analysis.
Kamakara v. City & County of Honolulu, 447 F.3d 1172, 1178-79 (9th Cir. 2006) (quoting
Nixon v. Warner Comme 'ns, Inc., 435 U.S. 589, 597 & n.7, 98 S.Ct. 1306 (1978); Foltz v. State
Farm Mutual Auto. Ins. Co., 331 F,3d 1122, 1135 (9th Cir. 2003)). “Documents that affect the

disposition of federal litigation are presumptively open to public view[.]” In re Specht, 622 F.3d
697, 701 (7th Cir. 2010). “The reason for this right of public access to the judicial record is to
enable interested members of the public, including lawyers, journalists, and government

officials, to know who’s using the courts, to understand judicial decisions, and to monitor the

judiciary's performance of its duties.” Goesel v. Boley Intern. (HK ) Ltd., 738 F.3d 831, 833
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(7th Cir. 2013) (citations omitted). It is also well settled that evidence relating to issues going to
the heart of a case should be public. See Schedin v. Ortho-McNeil-Janssen Pharmaceuticals,
Inc., Civil No. 08-5743 (JRT), 2011 WL 1831597, at *2 (D. Minn. May 12, 2011) {(granting
plaintiff’s request to make evidence introduced at trial publicly avatlable because, in relevant
part, such evidence “goes to the heart of the case”) (citation and internal quotation marks
omitted); see also Doe v. Exxon Mobile Corp., 570 F. Supp. 2d 49, 52 (D.D.C. 2008) (granting
plaintiffs" motion to unseal judicial opinion and finding in relevant part that “the public’s right to
access judicial opinions is very high and . . . Defendants’ proposed redactions go to the heart of
the analysis in the opinion,”). Evidence used at trial goes to the heart of the case aﬁd should
generally be public, This is consistent with the Court’s repeated admonition that the hearing in
this case will be public. See, e.g., Order Regarding Motions to Seal (“OALJ is an adjudicatory
agency and hearings are open to the public. See 29 C.F.R. § 18.81(a).”) It is also consistent with
recent OFCCP hearings, such as in the Analogic, RAC Enterprise, and WMS cases, which were
entirely open to the public, and involved minimal redaction of documents. (For example, in
Analogic, individuals® personal identifying information was redacted from trial exhibits.)
Oracle’s position statement below misrepresents OFCCP’s position, making it appear that
the Court cannot make categorical rulings to resolve confidentiality issues, and also aftempting to
portray OFCCP’s positions as inconsistent,! As its late-breaking proposal to seal the courtroom
and documents from public view makes clear (see aftached meet and confer communications),
Oracle seeks to transform the public hearing of this case into the private sphere. From its
position statement and its recent proposals, which it recited during a scheduled meet and confer
call last Friday afternoon addressing other topics, it is apparent that Oracle seeks to portray
numerous confidentiality issues concerning voluminous exhibits that cannot be resolved prior to

hearing, as a means of pulling the public hearing into the private sphere. As addressed below,

! For example, OFCCP agrees that employee names can remain confidential unless the employee has already made
their information public by filing a declaration in this action or the Jewett action, or the information has already
become public in the Jewett action. Employees can choose to identify themselves, and Oracle cannot try to seal
documents and information on privacy grounds that has already been made public. In addition, while OFCCP
generally disagrees that it is appropriate to redact compensation information not tied to an individual’s name,
OFCCP agreed to Oracle’s proposal to redact compensation information regarding Sales jobs, which are not at issue
here, since this information is not relevant. These positions are not inconsistent,
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OFCCP believes that the Court can resolve many of the issues by establishing guidelines for the
documents and testimony presented at the hearing. In addition, OFCCP notes that Oracle could
limit the documents presented at trial (and potentially raising confidentiality issues) if it were
more cooperative in stipulating to facts. Oracle only stipulated to one of the approximately 150
facts that OFCCP suggested as stipulations, and Oracle did not stipulate to the facts that were
undisputed in connection with the parties” summary judgment motions. If it did so, this would
eliminate OFCCP’s need to present many documents at trial.

As to salary and compensation information, except for information tying specific
compensation to an employee, there is no reason for this information to remain confidential;
Oracle’s compensation is the subject and heart of what this Court has made clear is a public
hearing. To be clear, however, OFCCP's expert testimony and analysis does not identify specific
salaries and amounts of compensation -- OFCCP's analysis focuses on aggregated data, the
percentage gaps in compensation, and the relevant standard deviations. Even Oracle has
acknowledged that OFCCP’s analyses are not confidential. For example, Oracle’s opposition to
the motion to amend acknowledged, “Oracle does not contend that public disclosure of OFCCP’s
analyses of Oracle’s compensation data violates the Protective Order.”

Further, most of Oracle's designations of confidential information concern information
that Oracle well knows it cannot keep sealed in a public hearing either because: 1) Oracle has not
maintained the confidentiality of the information because Oracle has filed declarations and
positions statements in this action or in the Jewert action which made this information public
(such as information about Oracle's compensation policies and practices; 2) OFCCP's employee
witnesses or Oracle's own witnesses, judging by the declarations they have filed in this case, will
need to mention or refer to specific examples or specific compensation data in the course of
providing their testimony to the Court.

While there is not sufficient information for the parties to engage in a document-by-
document conference as to the exhibits, such a time-consuming and detailed conference is not

necessary to facilitate a quick division of exhibit information necessary to conduct a public
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hearing without disclosure of truly confidential information. Consistent with the parties’ meet
and confer discussions regarding exhibits, OFCCP proposes the following guidelines for the trial

exhibits and testimony:

1} Any category of information Oracle has already referenced in declarations it has filed
previously with this Court without requesting sealing or any information already made

public in the Jewett public filings need not be sealed here.

2) Employee PII can remain confidential unless the employee has themselves agreed to

identify themselves and their information in this proceeding or in the Jewett proceedings.

3) Specific salary or compensation data will not be disclosed in a manner that can tie the
compensation of specific individuals to specific compensation, unless the employee
testifies or has testified in the proceeding and introduced that information into the public
forum. Where employees’ names are tied to their compensation, the employees’ names
should be redacted. The Court will instruct testifying witnesses when referring fo
compensation information relating to coworkers to not identify coworkers by name to

protect confidentiality to the greatest extent possible.

4) Specific salary or compensation data untied to specific individuals is admissible and
need not be sealed (this is primarily evidence Oracle is offering through its expert and its
witnesses that focuses on such information). The focus of OFCCP’s experts remains on
Oracle's policies and practices and the percentage of pay gaps, as oppoged to
identification of specific salary rates. Information about Oracle’s salary ranges is already
public. For example, Oracle has already publicly disclosed that the midpoint of its salary

ranges matches the Radford salary survey that its competitors also use.

OFCCP suggests the above guidelines regarding the materials to be redacted in order to

clarify the limits of the redactions and public testimony. With respect to Oracle’s suggestion that
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the courtroom be closed during expert testimony, OFCCP strongly opposes this request because
the experts will not be revealing confidential information during their testimony. In particular,
Dr. Madden will testify about her analysis, and aggregated data, and findings, which are not
confidential. Oracle admits in its meet and confer correspondence that expert analyses, including
regression numbers and standard deviation numbers, were public in Jewetr, OFCCP disagrees
with QOracle’s assessment that the experts will “necessarily discuss the numbers underlying their
analyses, e.g., salaries of employees.” There is no reason for the experts to disclose the 4sa1aries
. of individuals by names — which is the information that OFCCP agrees should be protected. On
the other hand, aggregated salary information is not confidential and has been disclosed by
Oracle in Jewert. This is the reason, OFCCP focuses on what is properly deemed confidential.
Since the expert testimony is not confidential, there is nb reason to discuss Aow to protect their
testimony from disclosure.

As to how confidential material is to be handled during trial, (1) OFCCP suggests
redaction of documents used during questioning at trial; (2) OFCCP disagrees that there is any
need to prevent disclosure of the transcript of a public trial; and (3) exhibits not used during
questioning can be redacted post-trial in accordance with the Court’s guidelines.

Finally, Oracle provided the attached list of docﬁments Sunday night after 6 p.m.
(November 24, 2019), and OFCCP has not had sufficient time to review the documents listed,
The process Oracle has started is unfair, inefficient, and commenced entirely at the last minute.
OFCCP suggests instead that that the Court rule on the guidelines above, and that limited
redactions in accordance with those guidelines be made to the documents the parties use at trial.

ORACLE’S POSITION

On November 21, 2019 the Parties cach filed their respective exhibit lists, and Oracle

also filed the Joint Exhibit list.>2 There are more than 1,000 exhibits listed across all three lists.

2 QOracle is filing tomorrow an Amended Joint Exhibit list and an Amended Oracle Exhibit list that corrects an
inadvertent error regarding one document on the list, The Parties first identified an inadvertent error in the Joint
Exhibit List on Friday, and Oracle is currently awaiting a response from OFCCP regarding potential additional
revisions.
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Severél of the documents on the Parties” exhibit lists also are the subject of pending motions to
seal regarding already-filed motions, Since the time of this Court’s Order, the Parties have met
and conferred, both in person and telephonically, to discern the areas of agreement and
disagreement between the Parties with respect to the confidentiality and proper redaction of
documents. To date, the Parties have spent approximately 6.5 hours meeting and conferring in
person to comply with the Court’s Order, and an additional 2.5 hours meeting and conferring by
phone. Through this process, Oracle has agreed to narrow some of its proposed redactions, as
will be detailed in its submission of updated versions of its proposed redactions due November
26,2019,

Although the Parties have reached specific agreements with respect to specific redactions,
this exercise has required a document-by-document and redaction-by-redaction review. OFCCP
has not agreed that any category of information is per s¢ confidential. For example, in certain
instances OFCCP agrees that personally-identifying information such as names, job titles, or job
duties of third-party employees are confidential, but OFCCP does not always agree that such
categories of personally-identifying information are confidential. Similarly, OFCCP opposes
sealing any compensation- and salary-related information, whether individual compensation or
Oracle’s compensation structures, but does not oppose a few compensation-related redactions for
sales positions found in various training PowerPoints. OFCCP also sometimes agrees and
sometimes disagrees with Oracle’s job-architecture redactions.

In a further effort to narrow potential disputes, Oracle has identified 179 exhibits from
one or both Parties’ hearing exhibit lists that Oracle does not believe contain confidential
information and has identified those exhibits by number to OFCCP. Oracle expects OFCCP will
agree, in which case this would reflect the only area of categorical agreement. Oracle is working
diligently to determine if there are any additional documents which Oracle need not designate
confidential in whole or in part.

Although the Parties are continuing to engage in document-by-document, redaction-by-
redaction discussion about some documents that appear on exhibit list, it does not appear the
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Parties can agree on a categorial approach. The Parties do not anticipate coming to agreement on
every document on any list.

In light of the above, and in the interest of efficiency for both the Parties and the Court,
Oracle respectfully proposes that all hearing exhibits be withheld from public disclosure until
after the conclusion of the hearing and for a reasonable period thereafter. During this post-
hearing period, Oracle further suggests the Parties meet and confer regarding the coﬁﬁdentiality
of the exhibits actually entered into evidence. Additionally, Oracle respectfully suggests that
following this meet and confer process, the Court permit Oracle to file an omnibus motion to seal
those admitted exhibits containing its confidential information.

Oracle anticipates it may need to file a motion seeking the above relief, as well as other
relief, to protect its confidential information and/or employee privacy during the course of the
hearing. On Friday, Oracle informed OFCCP of its proposal to protect confidential information
which included (1) closing the courtroom for the testimony of Drs. Madden and Saad pursuant to
29 C.F.R. § 18.81; (2) preventing the public display or publishing of confidential information to
the public during the course of the hearing; (3) preventing disclosure of exhibits containing
confidential information until a reasonable period after the hearing concrludes to permit time for
the parties to meet and confer and redact confidential information; and (4) preventing disclosure
of the hearing transcript until a reasonable period after the hearing concludes to permit time for
the parties to meet and confer and redact confidential information.

On November 25, OFCCP responded. It appears that OFCCP will oppose the request to
close the courtroom. As to how to handle exhibits and transcripts, OFCCP’s proposal largely
bears on what should be designated confidential, and not how to handle confidential information.
As noted above, what should be denoted confidential has been a matter of some dispute. Lastly,
as to redacting documents and how to handle transcripts, Oracle is willing to discuss with
OFCCP. Oracle respectfully requests the Parties discuss this issue with the Court at the pre-

hearing conference.
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November 25, 2019

4126-0998-7104.6

Respectfully submitted,

KATE O’SCANNLAIN
Solicitor of Labor

JANET M. HEROLD
Regional Solicitor

(e (2

NORMANE-GARCIA (owra C. Bremi” :
Senior Trial Attormey  frchng Covmsel fur Gl Rigds

UNITED STATES DEPARTMENT OF LABOR
Office of the Solicitor
90 7th Street, Suite 3-700
San Francisco, CA 94103
Telephone: (415) 625-7757
Fax: (415) 625-7772
E-Mail: Garcia.Norman@dol.gov
Attorneys for Plaintiff OFCCP

GARY R. SINISCALCO
ERIN M. CONNELL
WARRINGTON S. PARKER TII

405 Howard Street

San Francisco, CA 94105-2669

Telephone:; (415) 773-5700

Facsimile: (415) 773-5759

Email: grsiniscalco@orrick.com
econnell@orrick.com
wparker@orrick.com

Attorneys for Defendant

ORACLE AMERICA, INC,
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Bremer, Laura - SOL

From: Parker, Warrington <wparker@orrick.com>

Sent: Monday, November 25, 2019 2:25 PM

To: Bremer, Laura - SOL; Garcia, Norman - SOL; Eliasoph, lan - SOL; Song, Charles C - SOL;
Flores, Jessica - SOL SAN; Hermosillo, Mary A - SOL SEA

Cc: Connell, Erin M.; Siniscalco, Gary R.; Mantoan, Kathryn G,; Kaddah, Jacqueline D.; Grundy,
Kayla Delgado

Subject: RE: Joint Exhibit List Correction

Thank you for vour response to my conversation with Mr. Garcia on Friday. | understand you believe that Oracle has not
engaged in a meaningful meet and confer and failed to timely raise the matter. As fo the meet and confer, | believe that
we are doing it now, however you wish to characterize this back and forth. As to the failure to timely raise the matter, |
believe that OFCCP understood that this was a matter that needed discussing given OFCCP’s statement in the Joint Pre-
Trial Statement. Indeed, OFCCP and Oracle have been engaging in meet and confers on confidentiality and documents
{rmany of which appear on the parties’ exhibit lists) since November 14, 2019.

As to substance, having quoted the first sentence of Section 18.81, you know that the second sentence allows the Court
to close the courtroom “when authorized by law.” Here, closing is allowed by law to prevent the disclosure of
confidential business information and confidential private information of Oracle employees. That is the basis for our
reguest. Such requests have passed First Amendment muster, although we do not belisve that the First Amendment
governs this request.

You mention that somehow this request viclates how expert matters were handled in other matters. You are correct that,
in Jewett, Oracle was specific about the infermation it thought to be confidential. In general terms, Uracle did not take
the position in Jewett that the experts’ analyses—regrassion numbers, standard deviation numbers—are
confidential. Oracle has not taken a different position here.

What Oracle believes is that at trial, Madden and Saad will necessarily discuss the numbers underlying their analyses, e.g.,
salaries of employees. In fact, it seems bound to happen as those matters are discussed in Madden and Saad’s report.

You then mention Analogic, WMS, Enterprise RAC, we were not invalved in those cases, as you know. H is difficult to
respond to those instances, but | believe that we are on solid ground as to Oracle’s request given the information we know
to be involved here.

Next, your proposals do not really speak to how to handle confidential information. Rather, they are more aimed &t
arriving at some system of determining what is confidential. The parties have been meeting for some time to work out
agreements as to whot is confidential. The matters that | discussed with Norm relate to how to handle confidential
information. As to whaot is confidential, the parties will continue to discuss with OFCCP. | do understand that there are
still some fundamaental disagreements, but | will certainly pass on your proposal to the people here who have been working
on that.

Going back to the how to handle confidential information, there is seme suggestion that confidential information can be
redacted from exhibits. That might be agreeable provided that the confidential information is not disclosed to the public
1




either during questioning or once admitted. | will note that that method is little different than the method we suggest, But
i will not quibhle provided the desived goal is met.

Regarding the transcripts, | am willing to discuss further,

Finally, you raise the issue of stipulations. Gracle’s failure to agree to stipulations does not remove the issue. You
provide an example of where you contend a stipulation might ameliorate the issues raised. OFCCP's proposed
stipulations were not proper in our view. More to the point, the discussion about stipulations is a red-herring as we
haoth know the issue of confidentiality extends beyond some exhibits that might be the subject of a stipulation.

From: Bremer, Laura - SOL [mailto:Bremer.Laura@dol.gov]

Sent: Monday, November 25, 2019 12:07 PM ®
To: Parker, Warrington <wparker@orrick.com>; Garcia, Norman - SOL <Garcia.Norman@DOL.GOV>; Eliasoph, lan - SOL
<Eliasoph.lan@dol.gov>; Song, Charles C - SOL <Song.Charles.C@dol.gov>; Flores, Jessica - SOL SAN
<Flores.Jessica@dol.gov>; Hermosillo, Mary A - SOL SEA <Hermosillo.Mary.A@dol.gov>

Cc: Connell, Erin M. <econneli@orrick.com>; Siniscalco, Gary R. <grsiniscalco@orrick.com>; Mantoan, Kathryn G.
<kmantoan@orrick.com>; Kaddah, Jacqueline D. <jkaddah@orrick.com>; Grundy, Kayla Delgado <kgrundy@orrick.com>
Subject: RE: Joint Exhibit List Correction

Warringion,

in making your extraordinary request to seal the Courtroom for expert testimony and prevent public viewing of exhibits
used during trial, Oracle failed to engage in any meaningful meet and confer and faited to timely raise these issyes in
advance of trial. OFCCP’s position is that Oracle’s new requests should be rejected on this basis alone.

In addition, Cracle’s proposals are contrary to the Court’s repeated admonitions that “OAL} is an adjudicatory agency
and hearings are open to the public. See 28 C.F.R. § 18.81(a).” See, e.g., Order Regarding Motions to Seal. Oracle’s
suggestion that the courtroom be sealed for expert testimony is particuiarly perplexing, given that OFCCP has repeatedly
stated its position that OFCCP’s analyses are not confidential, which Oracle has itself acknowledged. For example,
Oracle’s opposition to the motion to amend acknowledged that “Oracle does not contend that public disclosure of
OFCCP's analyses of Oracle’s compensation data violates the Pratective Order.” Dr. Madden’s reports and testimony are
OFCCP’s analysis of the data, and there is rio basis to seal them from public view. Dr. Madden’s reports and her
testimony will not discuss any particular individual; rather, she will discuss her findings based on an analysis of
ageregated data — exactly the type of information that OFCCP always stated would be public {and which Oracle
previously acknowledgad would be public). Oracle provides no precedent for its extraordinary suggestion, and it is
contrary to the approach taken in the Jewelt case, in which expert reports were filed publicly with minirnal

redactions. Ingdeed, it is our understanding that experts in OFCCP hearings routinely provide testimony in open

court. For example, we have confirmed that the courtrooms remained open to the public for the entire proceeding
{including expert testimony) in the recent OFCCP hearings for Analogic, WMS, and Enterprise RAC (in which Dr. Madden
testified). My undersianding is that in Anaiogic, the parties redacted PH in documents used at trial,

We see no need to seal the transcript of the proceeding. Any parts of the hearing that are public should be reflected in
the public transcript. And, if the Court orders certain discrete matters to be sealed, this should be clear from the
transcript. We so no reason to further delay publishing the transeript.



With respect to exhibits, Oracle’s approach seems impractical and disruptive to the trial, given that sereens will be
showing exhibits in the Courtroom and will be visible to spectators in the courtrcom. However, Oracle has not explained
its suggestions with respect to exhibits. It seems to us that redacting Pl from exhibits In line with the guidelines we set
forth below will resolve most of the issues, and facilitate the pubiic trial.

We note again that Oracle could minimize some of these issues by agreeing to fact stipulations. For example, Oracle
makes an array of confidentiality designations regarding its user guide for its compensation praogram that Oracle offerad
in support of its MSJ and which it also seeks to designate as an exhibit in the trial. Oracle seeks to protect details
regarding how its compensation program stores data. OFCCP has no infermation as to why Oracle is offering this
compuier program guide at all, but OFCCP's interest in citing this exhibit is to show that Oracle's compensation program
allows its mangers to limit or eliminate all discretion and decision-making by subordinate managers, including placing
restrictions by job and career level. If Oracle is willing to enter a stipulation admitting that its compensation program
allows managers to restrict the discretion of its subordinate managers in that way, OFFCP is happy to not have exhibit
antered into evidence at all, eliminating the confidentiality issues altogether. OFCCP is more than willing to hear why
Oracle is offering this evidence and may well be willing to enter into a stipulation which will satisfy Oracle's interests in
offering this evidence, ensuring that the document itself does not come into evidence,

Consistent with the parties’ meet and confer discussions regarding exhibits, OFCCP proposes the following guidelines for
the trial exhibits and testimony:

1) Any category of information Oracle has already referenced in declarations it has filed previously with this Court
without requesting sealing or any information already made public in the Jewett public filings need not be sealed here.
2) Employee names {and any other Pif) can remain confidential unless the employee has themselves agreed to identify
themselves and their information in this proceeding or in the Jewett proceedings.

3) Specific salary or compensation data will not be disclosed in a manner that can tie the compensation of specific
individuals to specific compensation, unless the employee testifies or has testified in the proceeding and introduced that
information into the public forum. The Court will instruct testifying witnesses when referring to compensation
information relating to coworkers to not identify coworkers by name to protect confidentiality to the greatest extent
possible.

4} Specific salary or compensation data untied to specific individuals is admissible and need not be sealed (thisis
primarily evidence Oracle is offering through its expert and its witnesses that focuses on such information). The focus of
OFCCP’s experts remains on Oracle's policies and practices and the percentage of pay gaps, as opposed to identification
of specific salary rates. Information about Gracle’s salary ranges is aiready public. For example, Oracle has already
publicly disclosed that the midpoint of its salary ranges matches the Radford salary survey that its competitors also use.

Sincerely,

Laura C. Bremer

Acting Civil Rights Counsel
Cffice of the Solicitor

ULS, Department of Labor

90y 7% Sereet, Suice 3-700

San Francisco, California 94103
(415) 625-7757

THIS IS A PROTECTED COMMIUINICATION--DC NOT DISCLOSE OUTSIDE OF THE DEPARTMENT OF
LABOR: This email conraias atrorney work product and may mclude pﬂ'm]eged mateniad protecred by the atvorney chient privilege, the
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deliberatrve process privilege, the government informer privilege, and other applicable privileges, This email may not be disclosed to
third parties without the express consent of the Solicitor’s Office. If you think yvou received this e-maidl i1 error, please notily the sender
anmediately.

From: Parker, Warrington <wparker@agrrick.com>
Sent: Friday, November 22, 2019 4:00 PM
To: Garcia, Norman - SOL <Garcia. Norman@ DOL.GOV>; Bremer, Laura - SOL <Bremer.layra@®@dol.zov>; Eliasoph, lan -
SOL <Eligsoph.lan@dol.gov>; Song, Charles C - SOL <Song.Charles. Cédol.gov>; Flores, Jessica ~ SOL SAN
<Flores.lessica@dol gov>; Hermosillo, Mary A - SOL SEA <Hermosilio.Mary.A@dol gov>

Cc: Connell, Erin M. <econnell@orrick.com>; Siniscalco, Gary R. <grsiniscalco@orrick.com>; Mantoan, Kathryn G.
<kmantoan@orrick.com>; Kaddah, Jacqueline D. <jkaddah@orrick.com>; Grundy, Kayla Delgado <kgrundy@garrick.com>
Subject: RE: Joint Exhibit List Correction

You have correctly articulated the four points | raised.
As for the rest, | feel no need to respond.
Please let me know your response on the four points.

Thank you.

From: Garcia, Norman - SOL [mailto:Garcia.Norman@DOL.GOV]

Sent: Friday, November 22, 2019 3:56 PM

To: Parker, Warrington <wparker@orrick.com>; Bremer, Laura - S0L <Bremer.Laura@dol.gov>; Eliasoph, lan - SOL
<Eliasoph.lan@dol.gov>; Song, Charles C - SOL <Song.Charles.Cldol.zov>; Flores, Jessica - SOL SAN
<Flores.Jessica@dol.zov>; Hermosillo, Mary A - SOL SEA <Hermosillo.Mary. A@dol.gov>

Cc: Connell, Erin M. <econnell@orrick.com>; Parker, Warrington <wparker@orrick.com>; Siniscalco, Gary R.
<grsiniscalco@orrick.com>; Mantoan, Kathryn G. <kmantoan@orrick.com>; Kaddah, Jacqueline D.
<jkaddah@orrick.com>; Grundy, Kayla Delgado <kgrundy@orrick.com>

Subject: RE: Joint Exhibit List Correction

Warrington,

| write regarding the ambush meet and confer that you conducted today without giving OFCCP any advance notice that
you wanted to me and confer about the subject matter.

To conduct your surprise meet and confer, you took advantage of a scheduled meet and confer | had with Kayla Grundy
regarding item #12 to the Court’'s November 12, 2018, Order. After the parties identified who was on the call, you
immediately launched into your four points by reading them very quickly. When I asked you to send them in writing you
refused and stated that “V'll take that as & failure to meet and confer, thank you Norm.” When | asked you if they were
in the Prehearing Statement you stated that | already knew that. When | told you that | had not read it yet, you told me
that | could check it myself. When i asked vou again if you would be sending them to me in writing. You stated “l don’t
know what I'll be doing, you'll see what I'll do?” When you asked for an immediate response, | told you that | had
trouble understanding them hecause you read them so fast. 1then asked you to slowly read them to me so that 1 can
accurately write them down which you did. [told you that | could not provide you an immediate response because | had
to address them with my team. You subsequently answered some guestions about them to provide me a better
understanding of some of the contours of the four points.



My understanding of the four points you raised is as follows:

1. Seal the courtroom for Dr. Saad’s and Dr. Madden'’s testimony. You further noted that this would include
sealing it to the public and to Oracle employees save for Oracle’s representative at trial. You also noted that the
sealing did not pertain to agency employees. .

2. Exhibits that contain confidential information will not be disclosed or published to the public, although these
exhibits may be displayed o the Court, counsel for the parties and witnesses at trial. You noted that what
constitutes confidential information is TBD and that the Court and/or the parties will make this determination.

3. Exhibits that contain confidential information that are entered in evidence wili not be made public until after the
conclusion of the trial and will only be made public in redacted format with the removal of or redaction of the
confidential informatian. Again, you stated that the Court and / or the parties will make this confidential
determination.

4. The transcript of the hearing will not be made public until after the conclusion of the hearing to provide the
parties the opportunity to redact confidential information. Your further stated that what determines whether
information is confidential will be determined by the Court or the agreement between the parties.

If | have not accurately stated your four points, please communicate the changes to me.
1 will take these points back to my team and we will get back to you regarding them.

Please note that we do not consider this meet and confer ambush as satisfying the oral meet and confer requirements
that the Court established in this case since they were simply an anncuncement of four peoints rather than a true
attermpt to actually meet and confer about them.

Thanks,

Norm

Norman E. Garcia

Senior Trial Attorney

United States Department of Labor

g0 7th Street, Rm. 3-700; SF, CA 94103 Telephone number: (415) 625-7747 Facsimile number. {415)625-7772

This message may contain information that is privileged or otherwise exempt from disclosure under applicable faw. Do
not disclose without consulting the Office of the Solictior. [f you think you received this e-mail in error, please notify the
sender immediately.

NOTICE TO RECIPIENT | This ¢-mall is meant for only the intended reciplent of the transmission, and may be a comimunication privileged by law. If you
raceived this e-mall in error, any review, use, dissemination, distribution, or copying of this e-mail is strictly prohibiied. Please notify us immediately of
the errar by return e-mail and please delete this message from your systerm. Thank you in advance for your cooperation.

For more information ahout Qrrick, please visit AtfpAvww, orrick.com.

In the course of our business relationship, we may collect, store and transfer information about you. Please see our privacy policy at
https:/iveww orrick.com/Privacy-FPolicy to learn about how we use this information.




NOTICE TO RECIPIENT | This e-mail is meant for cnly the intended recipient of the transmissicn, and may be a communication priviteged by law. I you
received thiz e-mail in error, any review, use, dissemination, distributicn, or copying of this e-mail is strictly prohibited. Please notify us immaedistely of
the error by return e-mail and please delste this message from your system. Thank you in advance for your sooparation,

For more information sbout Orrick, please visit hlip.Awww. orrick.com,

In the course of our business relationship, we may collect, store and transfer information about you. Flease see cur privacy policy at
https: iwaww, orrick com/Privacy-Policy to learn about how we use this information.




Bremer, Laura - SOL

s

From: Grundy, Kayla Delgado <kgrundy@orrick.com>

Sent: Sunday, November 24, 2019 6:12 PM

To: Garcia, Norman - SOL; Eliasoph, lan - SOL; Bremer, Laura - SOL; Song, Charles C - SOL;
Flores, Jessica - SOL SAN; Hermosillo, Mary A - SOL SEA

Cc: Parker, Warrington; Mantoan, Kathryn G.; Connell, Erin M; Siniscalco, Gary R,; Kaddah,
Jacqueline D.

Subject: Joint Status Report due Tomarrow

Attachments: 2019.11.25 Joint Status Report re Hearing Exhibits.docx; Non-Confidential Exhibits.xdsx

Hi Norm,

As we discussed, attached is Oracle’s proposed [anguage for the joint status report due to the Court
tomorrow. I'm also attaching a document that identifies potential exhibits that Oracle has been able to identify
that do not appear to contain confidential information. We expect OFCCP agrees these documents are not
confidential.

| look forward to discussing the attached and an appropriate timeline for discussion and modifications
tomorrow, in addition to deposition designations, on our 9:30am call.

Thanks,
Kayla

Kayla Delgado Grundy
Attomey at Law

Orrick

San Francisco (¥
T 415-773-5537
kgrundy@orrick.com

.
orrick

NOTICE TQ RECIPIENT | This e-mail is meant far only the intended recipient of the transmission, and may be a communication privilegad by law. i you
received this e-mail in error, any review, use, dissemination, distribution, or copying of this e-mail is strictly prohibited. Please nofify us immediately of
the error by return e-mail and please delete this message from your system. Thank you in advance for your cooperation.

For more infermation about Orrick, please visit hto.Avww.orrick.com.
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CERTIFICATE OF SERVICE

1, Laura C, Bremer am a citizen of the United States of American and am over 18 years of age. [
am not a party to the within action. My business address is 90 7th Street, Suite 3-700, San
Francisco, California, 94103.

On November 23, 2019, I served JOINT STATUS REPORT RE HEARING EXHIBITS with
Certificate of Service

in this action by e-mail to:

Gary R. Siniscalco: grsiniscalco@orrick.com
Erin M. Connell: econnell@orrick.com
Warrington Parker: wparker@orrick.com
John Giansello: jgiansello@orrick.com
Kayla Grundy: (kgrundy{@orrick.com)
Jacqueline Kaddah: jkaddah@orrick.com

I certified under penalty of perjury that the above is true and cotrect.
Executed: November 25, 2019
" "’M_f‘-‘f .
LA (/ A —

LAURA C. BREMER
Acting Counsel for Civil Rights

Office of the Solicitor
United States Department of Labor

JOINT STATUS REPORT RE HEARING EXHIBITS

S10- CASE NO. 201 7-0FC-00006
4126-0998-7104.6




