


 

Declaration of Abigail Daquiz 

Page 2 

Oracle America, Inc., Case No. 17-CIV-02669, Superior Court of the State of California, County 

of San Mateo. It appears that Oracle asked for these meetings without informing employees that 

Oracle’s interests were adverse to the employees’ interests in either the Jewett case or this 

enforcement action brought against Oracle by OFCCP. Further, it appears that Oracle did not 

advise the employees that the meetings were not mandatory.  

4. Attached to this declaration as Exhibit 2 is a true and correct copy of a letter from 

Laura Bremer, Senior Trial Attorney, Office of the Solicitor to Ms. Connell, dated April 30, 

2019, regarding contacts with Oracle employees. 

5. Attached to this declaration as Exhibit 3 is a true and correct copy of a letter from 

Ms. Connell to Ms. Bremer, dated May 9, 2019, regarding contacts with Oracle employees. 

6. Attached to this declaration as Exhibit 4 is a true and correct copy of a letter from 

Ms. Bremer to Ms. Connell, dated May 13, 2019, regarding contacts with Oracle employees. 

7. Attached to this declaration as Exhibit 5 is a true and correct copy of a letter from 

Ms. Connell to Ms. Bremer, dated May 16, 2019, regarding contacts with Oracle employees. 

8. Attached to this declaration as Exhibit 6 is a true and correct copy of Plaintiffs’ 

Objections to Evidence Submitted by Oracle in Opposition to Plaintiffs’ Motion for Class 

Certification, filed on April 8, 2019, in Jewett, et al. v. Oracle America, Inc.  

9. Attached to this declaration as Exhibit 7 is a true and correct copy of an email 

from Ms. Kathryn Mantoan, counsel for Oracle, to Mr. Mullan, et al., dated March 22, 2019, 

regarding Oracle’s communications with putative class members, filed as Exhibit O to an 

attorney declaration in support of Plaintiffs’ Objections to Evidence Submitted by Oracle in 

Opposition to Plaintiffs’ Motion for Class Certification, filed on April 8, 2019, in Jewett, et al. v. 

Oracle America, Inc., where Oracle’s counsel claims that Oracle’s in-house and outside counsel 

have an attorney-client relationship with current Oracle managers who are putative class 

members in the Jewett lawsuit brought against Oracle.  It also describes disclosures Oracle 

attorneys made during interviews with Oracle employees, which do not identify the instant 

enforcement action brought by OFCCP.  Three of the declarations Oracle obtained as a result of 
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these interviews and filed in opposition to the motion to class certification in the Jewett lawsuit 

were by women whose interests OFCCP represents in this enforcement action.  

10. In 2017, OFCCP responded to Oracle’s requests by producing the investigative 

file maintained by the agency as part of the compliance review. OFCCP withheld documents 

only to protect the identity of the government’s informants, to protect information covered by the 

deliberative process privilege, investigative files privilege, and information protected by the 

attorney-client privilege and work product doctrine. 

11. In October of 2017, OFCCP supplemented its document production and 

interrogatory responses. OFCCP reviewed the production and earlier designations of privilege 

and reproduced hundreds of pages of documents redacted to minimally protect the identities of 

employees while disclosing strictly factual information to Oracle. The parties continued to 

engage in a dialogue over the production.  

12. In March of 2019, when the case was reopened, the parties propounded new sets 

of discovery requests. Mr. Warrington Parker, III, counsel for Oracle, raised again his client’s 

objections to OFCCP’s redaction of certain documents from the compliance review and began 

the meet and confer process in preparation for renewing their motion to compel. OFCCP, again, 

further reviewed the file, and disclosed parts of interview notes and statements that had been 

redacted to protect information covered by the investigative files privilege.  

13. OFCCP continued to attempt to work with Oracle’s attorneys to come to 

agreement about what Oracle was requesting, and offered explanations and support for the 

government’s insistence on protecting current and former employees from retaliation and 

blacklisting in the industry. 

14. In discovery, Oracle produced contact information for its employees. As part of 

OFCCP’s preparation for the hearing in this matter, counsel for the Department have contacted 

current and former Oracle employees to discuss their experiences as they relate to OFCCP’s 

enforcement action through letters and emails.  
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15. Counsel for OFCCP is in the process of reviewing large volumes of documents, 

including 13,000 documents received on May 13, 2019. After much negotiation, OFCCP has 

taken two depositions, with others calendared for the coming weeks. Negotiations regarding a 

Fed. R. Civ. P. 30(b)(6) motion has stalled and OFCCP has had to file a motion to compel that 

deposition.  

16. In March of 2017, counsel for OFCCP learned that Oracle had required numerous 

protected class employees whom it laid off to sign severance agreements requiring them to 

actively undermine any actions—including by a government agency—that could be brought for 

claims on their behalf. Attached to this declaration as Exhibit 8 is a true and correct copy of an 

email exchange between my colleague Natalie Nardecchia and Ms. Connell, regarding these 

severance agreements, dated March 13, 2017 including the identified attachments.  

17. Attached to this declaration as Exhibit 9 is a true and correct copy of an email 

exchange between Ms. Nardecchia and Ms. Connell dated March 21, 2017 including the 

identified attachments consisting of drafts of a notice regarding the severance agreements.  

18. Oracle only removed the unlawful language and sent a corrective notice clarifying 

the rights of their employees to participate in government actions when the Department 

demanded that it do so. Attached to this declaration as Exhibit 10 is a true and correct copy of an 

email exchange between Ms. Nardecchia and Ms. Connell dated April 14, 2017, including the 

identified attachment, that summarizes the agreement regarding the corrective notices to affected 

individuals.  

I declare under the penalty of perjury that the foregoing is true and correct and that this 

declaration was executed in Seattle, Washington on May 17, 2019. 

            

         

ABIGAIL G. DAQUIZ 

Senior Trial Attorney 
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THE STATE OF CALIFORNIA

OF SAN MATEO

Case No.: 17—CIV—02669

[Assigned for all purposes to Hon. V. Raymond Swope]

REDACTED
PLAINTIFFS’ OBJECTIONS TO EVIDENCE
SUBMITTED BY ORACLE IN OPPOSITION TO
PLAINTIFFS’ MOTION FOR CLASS
CERTIFICATION

Hearing Date: May 31, 2019
Hearing Time:9:00 am.
Location: Dept. 23

Complaint Filed: June 16, 2017
Trial Date: No date set'

PLAINTIFFS’ OBJECTIONS TO EVIDENCE SUBMITTED BY ORACLE
IN OPPOSITION TO PLAFNTIFFS’ MOTION FOR CLASS CERTIFICATION
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I. INTRODUCTION

Pursuant t0 California Rules of Court Rules 3.1352 and 3.1354, Representative Plaintiffs

Elizabeth Sue Petersen, Marilyn Clark, and Manjari Kant hereby object t0 seleét portions 0fthe

evidence filed in support 0f Defendant Oracle America, Inc.’s Opposition to Plaintiffs’ Motion for

Class Certification. Plaintiffs believe other evidence submitted by Oracle is also inadmissible, but

tried t0 make objections sparingly, understanding that the Court will give little weight to evidence

that lacks foundation, is speculative, 0r not relevant.

Plaintiffs respectfully request that the Court strike the objectionable portions 0f the

evidence as specifically set forth below. Plaintiffs also respectfully request that the Court issue

written rulings with fespect to their evidentiary objections, and have provided a proposéd form of

order 0n which the Court can indicate whether each objection is sustained 0r overruled.

II. EVIDENTIARY OBJECTIONS TO THE DECLARATION OF ALI SAAD, PH.D.

IN SUPPORT 0F DEFENDANT’S OPPOSITION T0 CLASS CERTIFICATION.

Portions of Dr. Saad’s report, specifically W842, 19-109, and Exhibits 4—49, are not

reliable, are not based on facts upon which a reasonable labor epénomist would rely, and are not

based 0n specialized knowledge. . These portions of his report would not be helpful to the trier of

fact. Accordingly, they are not admissible under Cal. Evid. Code § 801. See Sargon Enterprises

Inc. v. University ofS. Cal (2012) 55 Cal. 4th 7 17, 771—72 (excluding expert testimony that is

(1) based on matter 0f a type on which an expert may not reasonably rely; (2) based 0n reasons

unsupported by the material 0n Which the expert relies; or (3) speculation). “An expert opinion

has no value if its basis is unsound. . .. [T]vhe matter relied on must‘provide a reasonable basis for

the particular opinion offered. [A]n expert opinion based on speculation 0r conjecture is

inadmissible.” 1d. at 770 (internal quotation omitted). An expert must employ in thecourtroom

“the same level 0f intellectual rigor that characterizes thevpractice df'an expert in the relevant

field.” Id. at 772 (internal quotatioh’omitted).1

‘

1
Understanding that most objections t0 expert testimony ultimately go t0 weight, rather

than t0 admissibility, Plaintiffs make their evidentiary objections t0 Dr. Saad’s Report only once,

rather than repeating them in a separate motion t0 strike.

2
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Objection Number 1

Material Objected to: Saad Report, fl8—9, 19-30'(with respect t0 Dr. Saad’s opinion that

broad salary ranges indicate that employees with thé same job title are performing different work).

Grounds for Objection: Prior inconsistent Statement (Cal. Evid. Code §§ 770, 780). Dr.

Saad conceded (1) that in another case he treated people in jobs with very similar job salary ranges

t0 Oracle’s as performing substantially similar work, Finberg Reply Dec]. (“FRD”), Ex. C (Saad)

at 5626—63124; FRD, Ex. H (Bridewell Report) at $39, and (2) that a pay range 'of 50% by itself

does not indicate that employees assigned to that job code are doing substantially different work,

FRD, Ex. C (Saad) 49:20-50:24.

Not Based Upon Matter Reasonably Relied On By Expert (Cal. Evid. Code § 801).

Dr. Saad could not identify any peer—reviewéd articles saying that a broad pay range for a job code

means that employees aséigned to that job code are performing different work. FRD, Ex. C (Saad)

44:3-47223. Dr. Saad acknowlédges that tech companies tend to have broad pay ranges for each

job, FRD, Ex. C (Saad) 47:24—49:13, and that Oracle’s salary ranges are based on market data

about tech sectorjobs, FRD, Ex. C (Saad) at 65:10-66:5.

Rule of Completeness (Cal. Evid. Code § 356). Dr. Saad relied on incomplete quotations

from requisitions, but the documents as a Whole undercut his arguments_—. FRD, 117, Ex. N.

v

'

'

Objection Number 2

Material Objected to: Saad Report 1m 10, 31-61, Exhibits 4-23 (with respect t0 Dr.

Saad’s opinion with regard to alleged “variability” in Dr. Neumark’s model);
I

Grounds for Objection: Not Baéed Upon Matter Reasonably Relied On By Expert (Cal.

Evid. Code § 801). Dr. Saad can identify n0 peer—reviewed literature where the author found

statistical significance, but said that the result wés not meaningful because the estimated effect was

not the same for everyone, or that used the methods Dr. Saad used t0 create exhibits 4, 5, or 9.

FRD, Ex. C (Saad) at 97:13—99:25, 119:6—128:13, 12626-13 1 :14. Dr. Saad acknowledged that

regressions will always have results above and below the regression line, and that statistical

3
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significance measures how tightly points are clustered around the regressibn line, with points

clustered more tightly at higher standard deviations. FRD, Ex. C (Saad) 102: 10—104516, 235222-

23625, 236:23-238z8. See also FRD, Ex C (Saad) 105:5-106219 (in his Exs. 4 and 9, more women

are paid less thafi expected under a null hypothesis than are paid more than expected). See also

Neumark Rebuttal Report at 1B4 (explaining why Dr. Séad’s analysis is meaningless).

Objection Number 3

Material Objected to: Saad Report “[6247, exhibits 24-26 (with respect t0 his “cluster

analysis”).

'

Grounds for Objection: Not Based Upon Matter Reasonably Relied On By Expert (Cal.

Evid. Code § 801). Dr. Saad could identify n0 peer-reviewed literature supporting his technique

of using clusters of words from requisitions t0 show that persons are not performing substantially

similar work, FRD, Ex. C (Saad) at 192225—1943, 22223-24; See also Neumark Rebuttal Report at

111 0.e.

‘

Objection Number 4

Material Objected t0: Saad Report 1m 78-95, exhibits 27-34 (with respect t0 his criticism

of Dr. Neumark’s prior pay analysis).

‘ Grounds for Objection: Not Based Upon Matter Reasonably Relied On By Expert (Cal.

Evid. Code § 801). Dr. Saad reached‘his results only after discarding 85% of the available data.

Neumark Rebuttal Report at 1l33.

Objection Number 5

Material Objected t0: Saad Report 11196—109, exhibits 35—49.

Grounds for Objection: Not Based Upon Matter Reasonably Relied On By Expert (Cal.

Evid. Code § 801). Dr. Saad conceded that the examples he used for his charts were not selected

randomly. FRD, Ex. C (Saad) at 192225-19423 (referring to persons identified in 111196—97 of his

report).

‘

///

///

///

'
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III. EVIDENTIARY OBJECTIONS TO ORACLE’S PUTATIVE CLASS‘MEMBER
DECLARATIONS ’

.Objection Number 6

.Material Objected T0: The entire Declarations ofAra Adams, Mary June Dorsey, Julie

Min Yang Doyel, Myrna Guerrero, Ashlee Kling, Barbara Lundhild, Bobbi J0 Perrin, Danica

Porobic, Rebecca Swanson, Maryam Tahmasebi, and Vivian Wong in support of Oracle America,

Inc.’s motion for class certification.

Grounds For Objection: The Court should decline to consider Oracle’s declarations from

putative class members because they were obtained in Violation of California’s Rules 0f

Professional Conduct. Pursuant to California Rule ofProfessional Conduct Rule 1.13m, lawyers

representing a corporation must explain the identity and adversity of the lawyer’s client whenever

the lawyers know, or reasonably should know, that the organization’s interests are adverse to those

0f the constituents With Whom the lawyér is dealing:

In dealing with an organization’s constituents, a lawyer representing the

organization shall explain the identity 0f the lawyer’s client whenever the lawyer
knows 0r reasonably should know that the organization’s interests are adverse t0

. those of the constituent(s) with Whom the lawyer is dealing.

Cal. Rules of Prof. Conduct 1.136) (emphasis added); see Mevorah v. Wells Fargo Home Mortg,

Inc., a div. ofWells Fargo Bank (ND. Cal., Nbv. 17, 2005) 2005 WL 4813532, at *4 (“It does not

appear from the record currently before this court that defendant properly explained to the

[putative class members] it contacted that ‘the organization’s interests are or may become adverse

t0 those 0f the constituent(s) with whom the member is dealing’ and that any information

communicated t0 defendant may be ‘used in the organization’s interest’
if defendant ‘becomes

adverse t0 the constituent”) (quoting Cal. Rule of Prof. Conduct 3—600)?

2 The executive summary accompanying Rule 1.13(f) expressly contemplates the rule

carrying forward the same duties previously imposed under Rule 3—600(D): “Paragraph (f) carries

forward the duty imposed by current rule 3—600(D) requiring a lawyer for the organization t0

explain who the client is when it is apparent that the organization’s interests are 0r may become
adverse to those of a constituent with whom the IaWyer is dealing. California Rule 0f Professional

Conduct Rule 1.13 at “Executive Summary” (emphasis added).

5
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Here, .while Oracle’s putative class member declarants were notified that they were

speaking with Oracle’s counsel and that they Would potentially be class members should a class be

V

certified in this matter, they were not expressly informed that their interests were, or could

become, adverse to their employer. See Adams Decl. 1} 2, Dorsey Decl. 1] 2, Doyel DéCl. 11 2,

Guerrero Decl. fl 2, Kling Decl. 1I 2, Lundhild Decl. 11 2, Perrin Decl.
11 2, Porobic Decl. 1] 2,

Swenson Decl. 1[ 2, Tahmasebi Decl. 1] 2, Wong Decl. fl 2. Further, Oracle’s counsel

acknowledged in a March 22, 2019, commfinication that putative class members who were

contacted By Oracle were not expressly informed that their interests were adverse. See FRD Ex.

O, March 22, 2019 e—mail from Kathryn Mantoan t9 John T. Mullan.

’In fact, Oracle’s interests are directly adverse to the interests of the putative class member

declarahts, but the putative class member declarants likely do not know that.—
. See Neumark Rebuttal Report 1135, Exhibit 17.

IV. EVIDENTIARY OBJECTIONS TO ORACLE’S MALE MANAGER
DECLARATIONS

Obiect_ions to Chafd Kiddér Declaration dated March 1, 2019.
>

Objection Number 7
a

Material Objected t0: “I have reviewed portions of the bfief that I understand Plaintiffs

filed with the court in subport of their class certification motion in this case, and re_ad that

Plaintiffs claim, ‘At least through October. 31, 2017, Oracle affirmatively imposed Wage inequities

by mandating that employees’ starting éalaries be tied to their salaries at their past employer.’ I

also read Plaintiffs’ claim that Oracle had a ‘policy of tying salaries to prior pay.’ Those claims are

not consistent with my knowledge of and experience at Oracle, and I belieye the claims to be

inaccurate.” (Kidder Declaratiorg 1] 3, page 1, lines 22-27).

Grounds for Objection: Prior Inconsistent Statement (Cal. Evid. Code §§ 770, 780). “Q;

D0 you know why Oracle Sought prior compensation infofmation? MS. PERRY: Obj ect to form.
,

Vagu\e; ambiguous; overbroad. THEVWITN'ESS: Based 0n my own experience, it was t0

determine if a hiring manager had the necessary budget in which t0 pay a candidate.” Finbérg

6
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Decl. ISO Class Cert, Ex. D (Kidder) 29:25—30—6. Lack of Foundation/No Personal Knowledge

(Cal. Evid. Code §§ 403, 702(a), 800). Defendant has not laid proper foundation for Mr. Kidder t0

speak to Oracle’s former policy of tying salaries to prior pay. Mr. Kidder is a recruiter, not a

hiring manager, and his knowledge in this area has not been established. See Kidder Decl., 1H] 2, 4

(“. .. I manage the recruiting team for the United States responsible for filling opening positions

related to sofiware development.” “At Oracle, hiring managers are the individuals primarily

responsible for making starting compensation decisions.”).

Objection Number 8

Material Objected t0: “At Oracle, hiring managers are'the individuals primarily

responsible for making stérting compensation decisions. Hiring managers often, but not always,

consult with members of the recruiting staff who may have been involved in the candidate’s

recruitment process. Starting and sign—on pay decisions can be based on a variety of factors

including a candidate’s skill, abilities, relevant prior experience, and product knowledge, as well

as the needs 0f the job, the hiring market, how the position fits into business’s strategy, and the

urgency of filling the position. The line of business, team, and product on Which an employee

may work can also play important roles in determining the level of starting compensation, as the

skills required and experience relevant t0 different roies can vary dramatically in their availability

in the market. The ideal candidate for a particular role—due to his or her particular set 0f

Attributes and knowledge—may have competing offers, or may otherwise demand (and be able to

command) particular salary or other compensation elements. To meet Oracle’s business needs,

this may lead to different compensation packages being offered to applicants in different roles,

even if those roles share the same system job title (0r job code).

After selecting the candidate to hire and determining the starting pay to offer, the hiring

manager is responsible for submitting information explaining the justification for the hire. The

justification captures details specific to the candidate, which can include, but not.be limited t0,

education, work history, product knowledge and expertise, relevant years 0f experience, location,

ahd significant former employees.” (Kidder Declaration fl 4-5, page 1—2, lines 28-18).

///

7
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Grounds for Objection: Prior Inconsistent Statement (Cal. Evid. Code §§ 770, 780).

“Q. D0 you know why Oracle sought prior compensation information? MS. PERRY: Obj ect to

form. Vague; ambiguous; overbroad. THE WITNESS: Based on my own experience, it was t0

determine if a hiring manager had the necessary budget in which t0 pay a candidate.” Finberg -

Decl. ISO Class Cert, EX. D (Kidder) 29:25-30—6. Irrelevant (Cal. Evid. Code §§ 2‘10, 350).

Speaking in the present tense, Mr. Kidder never states that the hiring practices he describes in

paragraphs four and five of his declaration were in effect during the relevant time period (prior to

Octobei: 2017, when it is acknowledged that Oracle stopped asking applicants or néw hires for

prior pay information). Lack 0f Foundation/No Personal Knowledge (Cal. Evid. Code §§ 403,

702(a), 800). Mr. Kidder is a recruiter, not a hiring manager, and cannot speak competently t0 the

role hiring managers flay in setting compensation.

Objection Number 9

Material Objected to; “Notwithstanding the ‘mandatory’ field 0n the new hire

justification form (before October 2017), there has never been any policy at Oracle that required

starting pay to bear any relationship to the value entered for ‘Candidate Current Salary.’ I am not

aware of any managers formulaically using prior pay t0 determine starting pay, nor am I aware 0f

any Oracle policy instructing managers to do so. In my experience, starting pay offers for hires

.with which I have been involved are driven by a host 0f factors specific to the role and the

candidate—primary among these being the budget available for filling the role at issue, and the

business's need for the specific skills, éxperience, and talents that the individual candidate brings

to the role.” (Kidder Declaration 1] 6, page 2—3, lines 22—1).

Grounds for Objection: Prior Inconsistent Statement (Cal. Evid. Code §§ 770, 780).

“Q. Do you know why Oracle sought prior compensation information? MS. PERRY: Object t0

form. Vague; ambiguous; overbroad. THE WITNESS: Based on my own experience, it was to

determine if a hiring manager had the necessary budget in which to pay a candidate.” Finberg

Decl. ISO Class Cert, Ex. D (Kidder) 29:25—30—6. Speculation and conjecture, as to hiring

managers using prior pay to determine starting pay (conclusory allegations rather than statements

0f fact) (Cal. Evid. Code §§ 702, 800). Lack ofFoundation/No Personal Knowledge (Cal. Evid.

8
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Code §§ 403, 702(a), 800). Defendant has not laid a foundation for Mr. Kidder t0 speak to the

policies and practices 0f Oracle’s hiring managers in linking salary to prior pay. Mr. Kidder is a

recruiter, not a hiring manager, and his knowledge in this area has not been established.

V. EVIDENTIARY OBJECTIONS BASED UPON THE COMPLETENESS
DOCTRINE.

The completeness doctrine, codified at California Evidence Code section 356, seeks t0

avoid the misleading impressions that can be created when evidence is taken out of context. To

diminish this risk, Section 356 states in part:

...when a detached act, declaration, conversation, 0r writing is given in evidence,

any other act, declaration, conversation, or writing which is necessary to make it

understood may also be given in evidence.

Cal. Evid. Code § 356. Plaintiffs make the following evidentiary objections to Defendant’s

incomplete and misleading presentation of the evidence.

Deposition Testimony of Plaintiff Marilyn Clark dated Segtember 14, 2018.

I

Objection Number 10

Material Obj ected t0: Oracle cites the incomplete deposition testimony 0f Plaintiff Clark

in its Opposition brief: “Plaintiff Clark acknowledges that a database administrator teammate with

the same job title, who reported to the same manager, performed a ‘différent kind 0fwork than

what I did.”’ Opp. at 11, citing MSJ Connell Decl. Ex. G (Clark Dep.) 158:7—158:16.

Grounds for Obj ection: Lack of Foundation/No Personal Knowledge/Incomplete

.Evidence, t0 the extent that Plaintiff Clark testified that she does not recall Mr. Pradhan’s “day to

day” responsibilities, but rather only knew that he worked on supporting a different product than

her. FRD, Ex. E (Clark Dep.) 157:14— 158:19. (Cal. Evid. Code §§ 356, 403, 702(a), 800).

Incomplete Evidence, t0 the extent that Plaintiff Clark testified that even though the products and

operating systems that database administrators worked on might differ, the fundamental work

database administrators performed was the same, and she could fill in for her comparators when
4

they were out (Cal. Evid. Code § 356): “Q. Now, you talked about how 0n occasion, in addition

to CRM, you performed database administrator functions for some of the other products. Tell us

about that. MS. MANTOAN: Objection; vague and ambiguous. THE WITNESS: Lika I stated

'
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before, whén people were either on vacation or possibly ofi a medical leave or out sick, I was, 0n

occasion, asked to perform their duties because they wefe gone, and I had no problem taking care

0fFSCM or HR platform and tools, Which is another group within the QAE organization. Q. And

did you need additional training t0 do that? A. No. Q. Why not? THE WITNESS: Because the

work was very similar to what you did for CRM, arid I was provided with instructions on how to

do it. Q. What d0 you mean by the work was similar? A. ‘The basic database administration

duties were — ~ the procedures followed were similar for each of the different software products.

Q. And you primarily used the IBM platform, but did you have the knowledge, skills, and abilities

to use other platforms? A. Yes. Q. Which ones? A. Oracle, Db2 UNIX, and, on occasion, I did

Sybase. Q. ‘Would you say you were proficient in those other platforms? THE WITNESS: Yes.”

FRD., Ex. E (Clark Dep.) 269:19-271 :5.

Deposition Testimonv 0f Plaintiff Elizabeth Sue Petersen dated Sebtember 14. 2018.

Objection Number 11

Material Objected to: Oracle cites the incomplete deposition testimony of Plaintiff

Petersen in its Opposition brief: “Plaintiff Petersen states that her more experienced teammate

knew ‘a lot of things that [she] did not know,’ and waé ‘proficient in a lot 0f things that [she]

was not.’” Opp. at 12, citing MSJ Connell Decl. EX. L (Petersen Dep.) 85:6—16.
I

Grounds for Objection: Incomplete Evidence (Cal; Evid. Code § 356), to the extent that

Plaintiff Petersen testified that Owen Richards was more proficient 'in certain products only when

she first began working at Oracle: “Q. What about Owen? Were there other products that Owen

was more proficient with than you were? A. I had - — yeah. He - - he was in the POT longer than

I was. I had just come in, s0 there were a lot of things that he know thatI did not know. Q. Like

what? A. A (sic) procurement purchasing. Ihad - - when Owen was there, he left shortly afterI

permanently came into PO, so he was proficient in a lot ofthings that I was not.” MSJ Connell

Decl. Ex. L (Petersen Dep.) 85:6~16.

///

///

v///
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Obiections t0 KaLhrvn Mantoan Declaration In Support 0f
Motion To Strilie Testimony 0f Leaetta Hough dated March 6. 1019.

Objection Number 12 y

Material Objected t0: Mantoan Decl. ISO Motion t0 Strike Hough Ex. A (Hough Dep)

Ex. 4.
_

Grounds for Objectionf Incomplete Evidence (Cal. Evid. Code § 356). Ex. 4 to Dr.

Hough’s deposition is an lextract from a spreadsheet produced by Oracle,

t

ORACLEflJEWETT_000073 04', containing job postings for the Software Developer 4 position.

The extracted version used by Oracle at the deposition, and filed with the Court in support of its

Motion to Strike Hough and its Opposition t0 Class Certification, omits multiple columns from the

spreadsheet, including the columns labeled

FRD 1121, Ex. R. The omitted columns are identical or near—identical for

each Software Developer 4 position. Id.

///

///

///

///

///

///

///

///

///

///

///

/// ‘

///

///

///

///

11'

PLAINTIFFS’ OBJECTIONS TO EVTDENCE SUBMITTED BY ORACLE
IN OPPOSITION TO PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION

CASE NO.: 17—CIV-02669



H

\DOOQ‘ONU!&'UJN

N'NNNNNNNNHNHHHr—‘t—I—IHH

mumm-p-wwwowooxlasm-Awwr—o

Objection Number 13

Material Objected to: Mantoan Deal. ISO Motion to Stn'ke Hough Bx. A (Hough Dep)

Bx. 5.

‘

'

Grounds for Objection: Incomplete Evidence (Cal. Evid. Code § 356). Ex 5 to Dr.

Hough’s depositiOn ls an extract fiom a spreadsheet produced by Oracle

ORACLE_JEWETI‘_00007307, containmgjob postings for the Software Developer 4 poéition.

The extracted version used by Oracle at the deposition, and filed with the Court in support of its

Motion to Stn'ke Hough and its Opposition to Class Certification, omifs multiple columns fiom the

spreadsheet, including the columns labeled- FRD 1122, Bx.S. The omitted columns are identical or near-identiéal for each

Software Developer 4 position. Id.

.

Dated: April 3, 2019 E/VQ’GyV
Eve H. Cervantez

I

.

JANIES M. FINBERG
EVE CERVANTEZ
PEDER J. THOREEN
Altshuler Bexzon LLP

JOHN MULLAN
ERIN PULASKI
WELIAM MCELHINNY ‘

_

Rudy, Exelrod, Zieff& Lowe, LLP

AttorneysforPlainfifls ELIZABETHSUE
PETERSEN, MARILYN CLARK, and

. WJARIKAN]: on behalfofthemselves and
all others similarly situated,
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Frnm: Mantaan, Kathryn G‘ {maittozkmantoan@mrickxom}

5am: Friday, March 22, 2019 12:07 ?M
1a: John T. Muitan <jtm@reziaw.com>; Connefi, Erin M. <econnefl@orrick.com>; Fatty, J&ssica R, éjperryfigfimrickfiomb;

Grundy, Kayla De!gado <kgrundy@orrick.com>; Fteetwcod, Carl W. acfieetwaod@orrick.comb; Kaddah, Jacquefine D.

<jkaddah@orrick.wmy
‘

Cc: Jim Finbarg 4}finberg@aitshuierberzonxomb; Eve Cervantez <ecew§antez@aitshulerberzonxomm Erin M“. Puiaski

qemp@rez£awfimm>; Wiiiiam 4wpm@reziaw.zsom>

Subject: RE: Orade’g communications with putative ctass members;

103m:

:writa to addrass your request that Crack "suppiamenfi its production En response to Piaintifis’ RH“ N0. 44. As an

initiai matter, we are puzzled by that mquest, as: thme is no duty to wppiament dizcavary respanws under the

Cafifomia Diacowery Act. See B§fe$ v‘ Exxon MGM} Cam, 124 (Zak. App. 4th 131$, 1328 (2034) {“ncfi Sufi”; dizzy" to

suppiement discovary respmnses under Caiifomia iaw}. Gracie compfemd its coflfittion and productim in response to

RF? N0. 44 last Saptember, pursuant to the agreedmpon narrowing of RFP No. 44 that you dascribe beiow.

Moreover, your {mum}: indiscriminateiy appears to geek communmatians with putative ciass membars who are mrmnt
managers at Grade, with whom in-«hause mama! and Orrick may mmmunicate mgarding their decigiana as managars
under the umbrefla 0f attorney~ciient privilage. Such a request sweeps too broadly and cleariy muches 0n privfieged

communicatimna.

Our understanaing from 3im is that Piaintiffz ares interested in a mom timited issue - nameéy, knewing what {if any)

infarmaticn was given m putative dam membara whose declatafiona Gracie submitmd about the nature of the cage and
their interests. That requeat is, of comma, far more: narrow than what your email appaars to seek, I am hopeful that the

infarmatian bemw wiii address the heart 0f your mquegt.

In connection with Rs class tertificatmn motion, Oracig tendared dectarations from tan putative 61355 members (Adamg,

Gorey, Guermm, Ming, Lundhiid, Perrin, Pambic, Swanson, Tahmasebi, Wang, and Yang DoyeiL fear: confirm that

Orfick provided information to aach {3f {haze wamgn orakly 34: the start 9f thg interviews we conducted r&garding the

nature of the aflegatiana in this case (mat Gracie pays wamen iess than men far equai or subgtantiaéfy siméiar work), as

we“ as; information regarding the foliowing:

t Oracle deniea thczse afiagationa;

o Piaimiffs are seeking m bring the caaa a5 flags amen 0n behalf of themaelves and current and former females

emmayaes in Caiéfomia in informatian ?achnomgy, Pmduct Seveiopment, or Support mmg;
u the Orrick atmmey conducting the interview represents the Company, not the employeé, and that tha

emplayma is free to consuit an attorney of her chewing;

I



v tha interview i5 comgletely vciumary and she could choose whether t0 participate m ta end the interview at am;
time; and

v if she chcsa t0 procead, énformation aha provides might be shared with and used by Gracie for the purpose of

defending the: Company in tha iawsuit.

We: trust that this infarmatim addresges Plaintiffs’ request fer additimnal infcrmation. Should you wish to confer

further, thaugh, piease ket me know whan we might arranga a caii to dismay.

Thank you,

Katie:

Kathryn G, Mantoan
Attorney

mick
San Francism
Portiand fl
,T +1415~7?3“5887
T +1~583~9434870
kmamoan@orrick‘com

Offickf

From: john T. Mutian mailtoz’tm mzlaw.mm1
Sent: Friday, Mamh 8, 2019 11:53 AM
To: Comet}, Erin M. mwnnaiiflorrickfiomx Manmarz, Kathryn G. {hmantoan orrickcomzx

Cc: Jim Finberg <ifinbargQaitshuierberzonxamz five Cervantez «cecervamezflaitshuEerberzan.mmbv; Erin M. Puiaski

<em2®rezlawcomm Wifiiam 4w m rezlaw.com>

Subject: Gracie’s communicatians with putative £1355 members

Erin & Katie,

Faiiowing up on our diacussion yesterday maming regarding Gracie’a communications with putative ctass mambers;
Piaintiffs sought guch communicationa in their RFP 44 (”AH QOCUMENTS canatitutmg or RELATENG TO any
CQMMUMCATiON with any CGVEREY) EMPLOYEE mgarding this; iawmit (Cam Nu. r 17CW02669}, inctuding but net
limited t0 any communications with any Covared Emptoyee regarding whether 0r not t0 opt 0m: in reapgnse t0 tha
Beiaire Netice maiied in this cage 0n January 25, 2018}. Folimwing meet and confer, the parties agreed that yam wouid
produce nonwpriviiegad communications between putative clasa members and munfiel, Human Rascmrces empmyees,
and Vice«Presidents related specificaiiy to the Jewett v. Oracle America, Inc. $awsuit caunsei. See Jana 22, 2018 Ie’cter

from Kathryn G. Mantoan to James M, Finberg.

We request that you supplament your production to RFP 44 by producing more recent respongive communications,
inciuding thaw pertaining t0 your interviews with putative c1355 members.

Thank you,

John

Jam: T. MULLAM
j
Pmmm

RUDY EXELRQD ZIEFF & LOWE W“



351 Cafifnmia Straet, finite 700
San Francisco, Qatifomia 94104
Biract line 41 5A 394.559”!

f
Fax 41 5.4344051 3

1
wwwlreziawnam

i
itmfigreziawcgm

RECOGNIXEX} LEAQERE m {iMPLOYEE REPRESENTATWN

"mm @3va mggwgge E mmmfim 1:8 m a:amééfiamim and maym iflgggzéiy préyiiegmd. i? yam 93m mg: 2m», mwmm reéttafiéwai m“ ma m9
WM 1mg Mme: mfiifim 1mm am; amamhmisw rewiew, mag {3125 mm {2r {iixirgmzém $34 WM??? mmmzw,

NQTiCE TO RECIPIENT
3
This; emaii is meant far only the intendad maipient of the transmission, and may be a ccmmumcmmn privileged by iaw» Sf yam

_
received this e-maii m armn any mviaw, use, diaaeminaflcsm distribution, 0r copying 9f mia e-maii 33 wictty pmhibited. Meme namy us immediately of

the error by return email and 915356 delete this; massage fmm your ayatem‘ Thank you in amanm far yaw" coomration‘

Far mom infarmatian abwt Omsk piaasa mil h(tpM/WWWQrflckfiDm,

m {ha wwse m‘ om buainess reiatimghép, we may coiiect, sigma and transfer immmation 3mm yum» Pteasa sea aw privacy pmécy at

httgsfliwwmrick.comfPrivacy~Paticg to £53m 21mm how we use this informatim.
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From: Nardecchia, Natalie - SOL
To: Erin Connell (econnell@orrick.com)
Cc: Pilotin, Marc A - SOL; Bremer, Laura - SOL
Subject: OALJ Case No. 2017-OFC-00006; OFCCP v. Oracle
Date: Monday, March 13, 2017 1:06:59 PM
Attachments: Proposed Order re Severance Agreements Motion - to Orrick 3.13.17.pdf

Oracle Severance Agreements Motion ADDENDUM A to Orrick 3.13.17.pdf

Dear Ms. Connell:

I am one of the attorneys for OFCCP in the proceeding against Oracle, OALJ Case No. 2017-OFC-
00006.

I am writing to meet and confer with you regarding an urgent issue that has come to OFCCP’s
attention.  OFCCP recently learned that Oracle has begun laying off its employees and offering
severance agreements that threaten to chill employee cooperation with OFCCP and thereby
interfere with OFCCP’s litigation.  These agreements violate the anti-intimidation and discrimination
provisions of 41 C.F.R. § 60-1.32. 

As you know, contractors violate 41 C.F.R. § 60-1.32, where they fail “to take all necessary steps to
ensure that no person intimidates, threatens, coerces or discriminates against any individual for the
purpose of interfering with, inter alia, furnishing information, or assisting or participating in any
manner in an investigation or hearing…. [It] is not necessary to base that conclusion on a finding of
actual coercion.” OFCCP v. Uniroyal, Inc., Case No. OFCCP 1977-1, 1979 WL 258004, at *20 (June 28,
1979).  Indeed, a “failure to take all appropriate action to avoid possible coercion or intimidation
constitutes a violation of 41 CFR 60-1.32, regardless of whether [the contractor] successfully coerced
or intimidated any employees.” Id.

Here, Oracle has failed to take any, much less “all necessary steps” to ensure there is no intimidation
or coercion, or unlawful interference into OFCCP’s prosecution of this case.  On the contrary,
Oracle’s severance language has the effect of unlawfully intimidating and coercing its employees,
and threatens to severely chill witness cooperation in this matter.  Among other things, the
severance agreement language puts an undue and improper burden on the employee to use his or
her “best efforts to cause [any and all possible claims] to be withdrawn, dismissed or otherwise
terminated with prejudice.”  Employees are very likely to have the mistaken impression that they
cannot or should not talk to or assist OFCCP in its proceedings in this case.  It also is harassing and
retaliatory to demand that Oracle employees “cause” any claims, including claims brought by OFCCP,
to be “withdrawn, dismissed or otherwise terminated.”    Employees will likely even fear negative
consequences for having simply spoken to or expressed a complaint to OFCCP in the past, as the
severance requires employees to attest that they have no “pending claims” that “in any way arose
from or are related to my employment relationship with Oracle.”  The severance agreement also
fails to communicate to the employees that they have the affirmative, inalienable right to
communicate with and participate in any proceeding involving any federal agency.  The current
language obviates this right and misleads employees into believing that this right is conditional or
could be “prevented” in some way.  It also has the effect of deterring employees from
communicating with OFCCP regarding this proceeding and obtaining critical information regarding
their ability to recover backpay to which they may be entitled.  

mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=66A07161BF534E2CB0A569A1950EE57D-NARDECCHIA,
mailto:econnell@orrick.com
mailto:Pilotin.Marc.A@DOL.GOV
mailto:Bremer.Laura@dol.gov
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UNITED STATES DEPARTMENT OF LABOR 


OFFICE OF ADMINISTRATIVE LAW JUDGES 


 


____________________________________      


      )      


OFFICE OF FEDERAL CONTRACT  ) 


COMPLIANCE PROGRAMS, UNITED ) OALJ Case No. 2017-OFC-00006 


STATES DEPARTMENT OF LABOR, ) 


      ) OFCCP No. R00192699 


    Plaintiff, ) 


      ) 


 v.     ) 


      ) 


ORACLE AMERICA, INC.,   ) 


      ) 


    Defendant. ) 


____________________________________) 


 


[PROPOSED] ORDER GRANTING PLAINTIFF’S MOTION FOR 


CORRECTIVE ORDER REGARDING SEVERANCE AGREEMENTS 


 


 The Court is in receipt of OFCCP’s Motion for Corrective Order Regarding 


Severance Agreements. 


 


 Having reviewed OFCCP’s assertions therein, and good cause showing, the Court 


hereby grants OFCCP’s Motion.  


Oracle is hereby ordered to:   


(1) strike the following (or similar) language from any severance agreement 


Oracle uses, including the one attached to OFCCP’s Motion at Exhibit A, ¶ 3: 


I agree that should I learn of any such claims being pursued on my behalf, I will 


 use my best efforts to cause such claims to be withdrawn, dismissed or otherwise 


 terminated with prejudice. I understand that, while I am not prevented by the 


 foregoing language from filing a charge with the EEOC, NLRB, SEC or other 


 similar federal or state agency (“Government Agencies”), or assisting with, 


 testifying and/or participating in such an agency's investigation, hearing, or 


 proceeding, by signing this Agreement, I am waiving my right to any personal 


 recovery, either in my own lawsuit or one brought by such agency on my behalf. I 


 understand this Agreement does not limit my right to receive an award for 


 information provided to any Government Agencies. 
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(2) substitute the following language, in bold font, where the above language in 


lieu of the stricken language above: 


Nothing in this Agreement is intended to, or can, prevent, impede, or 


interfere with the employee’s right to provide truthful testimony and 


information in the course of an investigation or proceeding authorized by law 


and conducted by any government agency, including the Department of 


Labor’s Office of Federal Contract Compliance Programs (OFCCP). In 


other words, no adverse actions can be taken against you for talking or 


having talked to anyone at the Department of Labor (OFCCP), for giving 


testimony in the case that OFCCP has brought against Oracle, or for 


otherwise participating in the administrative proceedings brought by 


OFCCP.  This is true whether or not you sign or have signed an Agreement 


with Oracle.  You also have the right to discuss, with legal counsel of your 


choosing, the potential effect of signing this Agreement upon any rights you 


may have to recover in any pending litigation, including that brought by 


OFCCP.    


 


Oracle is required to send to all of its current employees and all former employees 


who separated within the last two (2) years at its Redwood Shores facility, a notice 


entitled “Notice Concerning Intimidation and Interference,” which is attached as 


Addendum A to OFCCP’s Motion.    


 


 


 


 IT IS SO ORDERED. 


 


Dated: ______________, 2017  ____________________________________ 


      STEPHEN R. HENLEY 


      Chief Administrative Law Judge  


 


 


 


 


 








ADDENDUM A 


 


 


NOTICE CONCERNING INTIMIDATION AND 


INTERFERENCE 
 


The Department of Labor’s Office of Federal Contract Compliance Programs 


(OFCCP) has filed a lawsuit against Oracle America, Inc., alleging that Oracle has 


engaged in discriminatory employment practices at its Redwood Shores facility on 


account of race and sex.  Specifically, OFCCP alleges that, and with respect to numerous 


job categories, Oracle has discriminated against its female, African American, and Asian 


employees in compensation and has discriminated against its African American, Hispanic 


and White applicants in hiring.   


You may have rights with regard to this proceeding.  You have the right to 


discuss, with legal counsel of your choosing, the potential effect of signing any severance 


agreement on any rights you may have to recover in any pending litigation, including that 


brought by OFCCP.     


In addition, Oracle, as a contractor with the Federal Government, must comply 


with the non-discrimination requirements of Executive Order 11246 and related 


regulations.  One of these regulations, at 29 C.F.R. § 60-1.32, provides: 


Intimidation and interference. 


(a) The contractor, subcontractor or applicant shall not harass, intimidate, 


threaten, coerce, or discriminate against any individual because the individual has 


engaged in or may engage in any of the following activities:  


(1) Filing a complaint;  


(2) Assisting or participating in any manner in an investigation, compliance 


evaluation, hearing, or any other activity related to the administration of the Order 


or any other Federal, state or local law requiring equal opportunity;  







(3) Opposing any act or practice made unlawful by the Order or any other 


Federal, state or local law requiring equal opportunity; or  


(4) Exercising any other right protected by the Order.  


(b) The contractor, subcontractor or applicant shall ensure that all persons under 


its control do not engage in such harassment, intimidation, threats, coercion or 


discrimination. The sanctions and penalties contained in this part may be 


exercised by OFCCP against any contractor, subcontractor or applicant who 


violates this obligation. 


 


 What this means is that Oracle may not intimidate or harass you, threaten or 


interfere in any way, or take any other adverse actions against you for talking or having 


talked to anyone at the Department of Labor (OFCCP) about Oracle’s employment 


practices, giving testimony in the case that OFCCP has brought against Oracle, or 


otherwise participating in the administrative proceedings and litigation under the 


Executive Order.  This is true whether or not you sign or have signed any severance 


agreement with Oracle.   


 If you feel that Oracle has in any way interfered with your ability to do so or has 


harassed, intimidated, threatened, coerced, or discriminated against you for doing so, 


please contact the Department of Labor.  







We ask that Oracle correct any confusion and quickly come into compliance by taking the steps
outlined in the attached proposed order.  I have also attached Addendum A, which is referenced in
the proposed order.  We are open to discussing this with you and will confer in good faith to try and
come to an informal resolution.  However, if we cannot get this resolved informally, and this week,
the Secretary will be filing a motion requesting the relief sought in the attached document.  This is a
pressing issue to which OFCCP needs resolution.  I look forward to hearing from you.

Truly yours,

Natalie

Natalie Nardecchia
Trial Attorney
U.S. Department of Labor
Office of the Solicitor
350 S. Figueroa Street, Suite 370
Los Angeles, CA  90071
Phone:  213 894-3284

This message may contain information that is privileged and exempt from disclosure under law. Do not share or copy
without consulting the Office of the Solicitor. If you think you received this e-amil in error, please notify me
immediately.



ADDENDUM A 

NOTICE CONCERNING INTIMIDATION AND 

INTERFERENCE 

The Department of Labor’s Office of Federal Contract Compliance Programs 

(OFCCP) has filed a lawsuit against Oracle America, Inc., alleging that Oracle has 

engaged in discriminatory employment practices at its Redwood Shores facility on 

account of race and sex.  Specifically, OFCCP alleges that, and with respect to numerous 

job categories, Oracle has discriminated against its female, African American, and Asian 

employees in compensation and has discriminated against its African American, Hispanic 

and White applicants in hiring.   

You may have rights with regard to this proceeding.  You have the right to 

discuss, with legal counsel of your choosing, the potential effect of signing any severance 

agreement on any rights you may have to recover in any pending litigation, including that 

brought by OFCCP.     

In addition, Oracle, as a contractor with the Federal Government, must comply 

with the non-discrimination requirements of Executive Order 11246 and related 

regulations.  One of these regulations, at 29 C.F.R. § 60-1.32, provides: 

Intimidation and interference. 

(a) The contractor, subcontractor or applicant shall not harass, intimidate,

threaten, coerce, or discriminate against any individual because the individual has

engaged in or may engage in any of the following activities:

(1) Filing a complaint;

(2) Assisting or participating in any manner in an investigation, compliance

evaluation, hearing, or any other activity related to the administration of the Order

or any other Federal, state or local law requiring equal opportunity;



(3) Opposing any act or practice made unlawful by the Order or any other

Federal, state or local law requiring equal opportunity; or

(4) Exercising any other right protected by the Order.

(b) The contractor, subcontractor or applicant shall ensure that all persons under

its control do not engage in such harassment, intimidation, threats, coercion or

discrimination. The sanctions and penalties contained in this part may be

exercised by OFCCP against any contractor, subcontractor or applicant who

violates this obligation.

What this means is that Oracle may not intimidate or harass you, threaten or 

interfere in any way, or take any other adverse actions against you for talking or having 

talked to anyone at the Department of Labor (OFCCP) about Oracle’s employment 

practices, giving testimony in the case that OFCCP has brought against Oracle, or 

otherwise participating in the administrative proceedings and litigation under the 

Executive Order.  This is true whether or not you sign or have signed any severance 

agreement with Oracle.   

If you feel that Oracle has in any way interfered with your ability to do so or has 

harassed, intimidated, threatened, coerced, or discriminated against you for doing so, 

please contact the Department of Labor.  
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UNITED STATES DEPARTMENT OF LABOR 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

____________________________________ 

) 

OFFICE OF FEDERAL CONTRACT ) 

COMPLIANCE PROGRAMS, UNITED ) OALJ Case No. 2017-OFC-00006 

STATES DEPARTMENT OF LABOR, ) 

) OFCCP No. R00192699 

Plaintiff, ) 

) 

v.     ) 

) 

ORACLE AMERICA, INC.,   ) 

) 

Defendant. ) 

____________________________________) 

[PROPOSED] ORDER GRANTING PLAINTIFF’S MOTION FOR 

CORRECTIVE ORDER REGARDING SEVERANCE AGREEMENTS 

The Court is in receipt of OFCCP’s Motion for Corrective Order Regarding 

Severance Agreements. 

Having reviewed OFCCP’s assertions therein, and good cause showing, the Court 

hereby grants OFCCP’s Motion.  

Oracle is hereby ordered to:  

(1) strike the following (or similar) language from any severance agreement

Oracle uses, including the one attached to OFCCP’s Motion at Exhibit A, ¶ 3: 

I agree that should I learn of any such claims being pursued on my behalf, I will 

use my best efforts to cause such claims to be withdrawn, dismissed or otherwise 

terminated with prejudice. I understand that, while I am not prevented by the 

foregoing language from filing a charge with the EEOC, NLRB, SEC or other 

similar federal or state agency (“Government Agencies”), or assisting with, 

testifying and/or participating in such an agency's investigation, hearing, or 

proceeding, by signing this Agreement, I am waiving my right to any personal 

recovery, either in my own lawsuit or one brought by such agency on my behalf. I 

understand this Agreement does not limit my right to receive an award for 

information provided to any Government Agencies. 
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(2) substitute the following language, in bold font, where the above language in

lieu of the stricken language above: 

Nothing in this Agreement is intended to, or can, prevent, impede, or 

interfere with the employee’s right to provide truthful testimony and 

information in the course of an investigation or proceeding authorized by law 

and conducted by any government agency, including the Department of 

Labor’s Office of Federal Contract Compliance Programs (OFCCP). In 

other words, no adverse actions can be taken against you for talking or 

having talked to anyone at the Department of Labor (OFCCP), for giving 

testimony in the case that OFCCP has brought against Oracle, or for 

otherwise participating in the administrative proceedings brought by 

OFCCP.  This is true whether or not you sign or have signed an Agreement 

with Oracle.  You also have the right to discuss, with legal counsel of your 

choosing, the potential effect of signing this Agreement upon any rights you 

may have to recover in any pending litigation, including that brought by 

OFCCP.    

Oracle is required to send to all of its current employees and all former employees 

who separated within the last two (2) years at its Redwood Shores facility, a notice 

entitled “Notice Concerning Intimidation and Interference,” which is attached as 

Addendum A to OFCCP’s Motion.    

IT IS SO ORDERED. 

Dated: ______________, 2017 ____________________________________ 

STEPHEN R. HENLEY 

Chief Administrative Law Judge 
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Daquiz, Abigail - SOL

From: Connell, Erin M. <econnell@orrick.com>
Sent: Tuesday, March 21, 2017 6:23 PM
To: Nardecchia, Natalie - SOL
Cc: Pilotin, Marc A - SOL; Bremer, Laura - SOL; Siniscalco, Gary R.; Kaddah, Jacqueline D.
Subject: RE: OALJ Case No. 2017-OFC-00006; OFCCP v. Oracle
Attachments: Oracle Severance Notice (version 2).docx; Oracle Severance Notice (version 1).docx

Natalie, 
 
I write to follow up on our call last week, and to make a counter‐proposal that we believe addresses the concerns OFCCP 
has raised.   
 
First, I am attaching two draft letters that Oracle has agreed to send to individuals who have received a severance 
agreement since the filing of the OFCCP lawsuit in January of this year.  At present, we believe that includes a total of 58 
people.  One version of the letter is for those individuals who already have signed Oracle’s severance agreement.  The 
second version is for those who have received an agreement, but have not signed it.  As you will see, much of the 
language in the draft letters is taken, nearly verbatim, from the paragraph OFCCP proposed placing in Oracle’s severance 
agreement. 
 
Second, as we proposed last week, Oracle has confirmed it is willing to revise its severance agreement on a go‐forward 
basis to remove the sentence in paragraph 3 that is the focus of your correspondence below, and which states that 
employees must use their best efforts to have any lawsuit filed on their behalf dismissed. Additionally, Oracle is willing 
to include the DOL (including OFCCP) in the non‐exhaustive list of government agencies specifically named in paragraph 
3. 
 
Further, for those individuals who have received a severance agreement since the filing of the OFCCP lawsuit, but who 
have not signed it, Oracle is willing to provide them with a new version of severance agreement, along with the draft 
letter attached. 
 
Finally, in response to your additional request during our call for former employee contact information, Oracle will not 
agree to provide contact information of its former employees without their permission, but is willing to provide 
certification confirming that the letters (and revised agreements for those who have not signed) have been sent.    

We believe the proposed changes to the severance agreement fully comply with the regulation to which you cite.  We 
further believe the letters attached – both of which are based on language provided by OFCCP – appropriately address 
the concerns raised below.  Additionally, for the reasons we discussed on our call, the case to which you cite (OFCCP v. 
Uniroyal) is not on point, and does not require more than Oracle is offering here. 
 
If you would like to discuss this issue further, please let us know and we are happy to schedule an additional meet and 
confer call. 
 
We look forward to hearing from you. 
 
Thanks, 
 
Erin 
 
 
Erin M. Connell 
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Partner 

Orrick 

 

San Francisco
T +1-415-773-5969  
M +1-415-305-8008 
econnell@orrick.com 
 

 
 

   
Employment Blog  

 
 
 
 

From: Nardecchia, Natalie ‐ SOL [mailto:Nardecchia.Natalie@dol.gov]  
Sent: Friday, March 17, 2017 11:45 AM 
To: Connell, Erin M. <econnell@orrick.com> 
Cc: Pilotin, Marc A ‐ SOL <Pilotin.Marc.A@DOL.GOV>; Bremer, Laura ‐ SOL <Bremer.Laura@dol.gov>; Siniscalco, Gary R. 
<grsiniscalco@orrick.com>; Kaddah, Jacqueline D. <jkaddah@orrick.com> 
Subject: RE: OALJ Case No. 2017‐OFC‐00006; OFCCP v. Oracle 
 
Yes, please provide us with your draft Notice by Wednesday of next week so we have time to evaluate. 
  
Thanks, 
  
Natalie 
  
Natalie Nardecchia 
U.S. Department of Labor 
Office of the Solicitor 
213 894‐3284 
  

From: Connell, Erin M. [mailto:econnell@orrick.com]  
Sent: Thursday, March 16, 2017 3:57 PM 
To: Nardecchia, Natalie - SOL 
Cc: Pilotin, Marc A - SOL; Bremer, Laura - SOL; Siniscalco, Gary R.; Kaddah, Jacqueline D. 
Subject: RE: OALJ Case No. 2017-OFC-00006; OFCCP v. Oracle 
  
Hi Natalie and Marc, 
  
Thanks for the call today.  To confirm, we will follow‐up next week on the issues we discussed, after further conferring 
internally and with our client, and after giving further thought to our respective positions to resolve this issue.   
  
Best Regards, 
  
Erin 
  
Erin M. Connell 

Partner 

Orrick 

 

San Francisco
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T +1-415-773-5969  
M +1-415-305-8008 
econnell@orrick.com  

Employment Blog 

From: Connell, Erin M.  
Sent: Tuesday, March 14, 2017 1:55 PM 
To: 'Nardecchia, Natalie ‐ SOL' <Nardecchia.Natalie@dol.gov> 
Cc: Pilotin, Marc A ‐ SOL <Pilotin.Marc.A@DOL.GOV>; Bremer, Laura ‐ SOL <Bremer.Laura@dol.gov>; Siniscalco, Gary R. 
<grsiniscalco@orrick.com>; Kaddah, Jacqueline D. <jkaddah@orrick.com> 
Subject: RE: OALJ Case No. 2017‐OFC‐00006; OFCCP v. Oracle 

Hi Natalie, 
Let’s use the conference line below.  I will send a calendar invite. 
Thanks, 
Erin 

Call in number – 1‐877‐211‐3621 // Passcode – 175259 

From: Nardecchia, Natalie ‐ SOL [mailto:Nardecchia.Natalie@dol.gov]  
Sent: Tuesday, March 14, 2017 1:49 PM 
To: Connell, Erin M. <econnell@orrick.com> 
Cc: Pilotin, Marc A ‐ SOL <Pilotin.Marc.A@DOL.GOV>; Bremer, Laura ‐ SOL <Bremer.Laura@dol.gov>; Siniscalco, Gary R. 
<grsiniscalco@orrick.com>; Kaddah, Jacqueline D. <jkaddah@orrick.com> 
Subject: RE: OALJ Case No. 2017‐OFC‐00006; OFCCP v. Oracle 

Erin, 

Yes, I can do a call on Thursday at 3:00 pm.  Shall I call you? 

Thank you, 

Natalie 

Natalie Nardecchia 
U.S. Department of Labor 
Office of the Solicitor 
213 894‐3284 

From: Connell, Erin M. [mailto:econnell@orrick.com]  
Sent: Monday, March 13, 2017 5:32 PM 
To: Nardecchia, Natalie - SOL 
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Cc: Pilotin, Marc A - SOL; Bremer, Laura - SOL; Siniscalco, Gary R.; Connell, Erin M.; Kaddah, Jacqueline D. 
Subject: RE: OALJ Case No. 2017-OFC-00006; OFCCP v. Oracle 

Dear Natalie, 

Gary Siniscalco and I are available to meet and confer with you on this issue on Wednesday between 11-2 or 
on Thursday between 2-4.  Please let us know a time that works for you. 

Thanks, 
Erin 

Erin M. Connell 

Partner

Orrick

San Francisco
T +1-415-773-5969  
M +1-415-305-8008 
econnell@orrick.com  

Employment Blog 

From: Nardecchia, Natalie ‐ SOL [mailto:Nardecchia.Natalie@dol.gov]  
Sent: Monday, March 13, 2017 1:07 PM 
To: Connell, Erin M. <econnell@orrick.com> 
Cc: Pilotin, Marc A ‐ SOL <Pilotin.Marc.A@DOL.GOV>; Bremer, Laura ‐ SOL <Bremer.Laura@dol.gov> 
Subject: OALJ Case No. 2017‐OFC‐00006; OFCCP v. Oracle 

Dear Ms. Connell: 

I am one of the attorneys for OFCCP in the proceeding against Oracle, OALJ Case No. 2017‐OFC‐00006. 

I am writing to meet and confer with you regarding an urgent issue that has come to OFCCP’s attention.  OFCCP recently 
learned that Oracle has begun laying off its employees and offering severance agreements that threaten to chill 
employee cooperation with OFCCP and thereby interfere with OFCCP’s litigation.  These agreements violate the anti‐
intimidation and discrimination provisions of 41 C.F.R. § 60‐1.32.   

As you know, contractors violate 41 C.F.R. § 60‐1.32, where they fail “to take all necessary steps to ensure that no 
person intimidates, threatens, coerces or discriminates against any individual for the purpose of interfering with, inter 
alia, furnishing information, or assisting or participating in any manner in an investigation or hearing…. [It] is not 
necessary to base that conclusion on a finding of actual coercion.” OFCCP v. Uniroyal, Inc., Case No. OFCCP 1977‐1, 1979 
WL 258004, at *20 (June 28, 1979).  Indeed, a “failure to take all appropriate action to avoid possible coercion or 
intimidation constitutes a violation of 41 CFR 60‐1.32, regardless of whether [the contractor] successfully coerced or 
intimidated any employees.” Id. 
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Here, Oracle has failed to take any, much less “all necessary steps” to ensure there is no intimidation or coercion, or 
unlawful interference into OFCCP’s prosecution of this case.  On the contrary, Oracle’s severance language has the effect 
of unlawfully intimidating and coercing its employees, and threatens to severely chill witness cooperation in this 
matter.  Among other things, the severance agreement language puts an undue and improper burden on the employee 
to use his or her “best efforts to cause [any and all possible claims] to be withdrawn, dismissed or otherwise terminated 
with prejudice.”  Employees are very likely to have the mistaken impression that they cannot or should not talk to or 
assist OFCCP in its proceedings in this case.  It also is harassing and retaliatory to demand that Oracle employees “cause” 
any claims, including claims brought by OFCCP, to be “withdrawn, dismissed or otherwise terminated.”    Employees will 
likely even fear negative consequences for having simply spoken to or expressed a complaint to OFCCP in the past, as 
the severance requires employees to attest that they have no “pending claims” that “in any way arose from or are 
related to my employment relationship with Oracle.”  The severance agreement also fails to communicate to the 
employees that they have the affirmative, inalienable right to communicate with and participate in any proceeding 
involving any federal agency.  The current language obviates this right and misleads employees into believing that this 
right is conditional or could be “prevented” in some way.  It also has the effect of deterring employees from 
communicating with OFCCP regarding this proceeding and obtaining critical information regarding their ability to recover 
backpay to which they may be entitled.    
  
We ask that Oracle correct any confusion and quickly come into compliance by taking the steps outlined in the attached 
proposed order.  I have also attached Addendum A, which is referenced in the proposed order.  We are open to 
discussing this with you and will confer in good faith to try and come to an informal resolution.  However, if we cannot 
get this resolved informally, and this week, the Secretary will be filing a motion requesting the relief sought in the 
attached document.  This is a pressing issue to which OFCCP needs resolution.  I look forward to hearing from you. 
  
Truly yours, 
  
Natalie 
  
Natalie Nardecchia 
Trial Attorney 
U.S. Department of Labor 
Office of the Solicitor 
350 S. Figueroa Street, Suite 370 
Los Angeles, CA  90071 
Phone:  213 894‐3284 
  
This message may contain information that is privileged and exempt from disclosure under law. Do not share or copy without consulting the 
Office of the Solicitor. If you think you received this e‐amil in error, please notify me immediately. 
  

  
NOTICE TO RECIPIENT | This e-mail is meant for only the intended recipient of the transmission, and may be a communication privileged by law. If you 

received this e-mail in error, any review, use, dissemination, distribution, or copying of this e-mail is strictly prohibited. Please notify us immediately of 

the error by return e-mail and please delete this message from your system. Thank you in advance for your cooperation.  

 

For more information about Orrick, please visit http://www.orrick.com.  

  

  
NOTICE TO RECIPIENT | This e-mail is meant for only the intended recipient of the transmission, and may be a communication privileged by law. If you 

received this e-mail in error, any review, use, dissemination, distribution, or copying of this e-mail is strictly prohibited. Please notify us immediately of 

the error by return e-mail and please delete this message from your system. Thank you in advance for your cooperation.  

 

For more information about Orrick, please visit http://www.orrick.com.  
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NOTICE TO RECIPIENT | This e-mail is meant for only the intended recipient of the transmission, and may be a communication privileged by law. If you 

received this e-mail in error, any review, use, dissemination, distribution, or copying of this e-mail is strictly prohibited. Please notify us immediately of 

the error by return e-mail and please delete this message from your system. Thank you in advance for your cooperation.  

For more information about Orrick, please visit http://www.orrick.com.  



Dear XXXXX: 

On _____, you signed a severance agreement provided to you by Oracle on ______.  Paragraph 3 of that 
severance agreement includes a sentence that states, “I agree that should I learn of any [claims against 
Oracle] being pursued on my behalf, I will use my best efforts to cause such claims to be withdrawn, 
dismissed or otherwise terminated with prejudice.”  Oracle is providing you with this letter to clarify and 
confirm that neither the sentence cited in that Paragraph 3, nor any other provision of the agreement, is 
intended to, or can, prevent, impede, or interfere with your right to provide truthful testimony and 
information in the course of an investigation or proceeding authorized by law and conducted by any 
government agency, including the Department of Labor’s Office of Federal Contract Compliance 
Programs (OFCCP). In other words, no adverse actions can be taken against you for talking or having 
talked to anyone at the Department of Labor (OFCCP), for giving testimony in the case that OFCCP has 
brought against Oracle, or for otherwise participating in the administrative proceedings brought by 
OFCCP.  This is true whether or not you sign or have signed an agreement with Oracle.  As stated in the 
severance agreement itself, you also have the right to discuss, with legal counsel of your choosing, the 
effect of signing the severance agreement upon any rights you may have to recover in any pending 
litigation, including that brought by OFCCP.     

If you have any questions about this letter or the severance agreement, please contact ___________ at 
___________________. 

Best Regards, 

___________________ 



Dear XXXXX: 

Enclosed is a revised version of the severance agreement Oracle provided to you on _____.  Oracle has 
modified the language in Paragraph 3 to omit the following sentence: “I agree that should I learn of any 
[claims against Oracle] being pursued on my behalf, I will use my best efforts to cause such claims to be 
withdrawn, dismissed or otherwise terminated with prejudice.”  Oracle also has added the “Department of 
Labor, including but not limited to the Office of Contract Compliance Programs (“OFCCP”)” to the non-
exhaustive list of government agencies specifically named in Paragraph 3.  Otherwise, the severance 
agreement remains unchanged.  

Please note that nothing in this severance agreement, or the prior version, is intended to, or can, prevent, 
impede, or interfere with your right to provide truthful testimony and information in the course of an 
investigation or proceeding authorized by law and conducted by any government agency, including the 
Department of Labor’s Office of Federal Contract Compliance Programs (OFCCP). In other words, no 
adverse actions can be taken against you for talking or having talked to anyone at the Department of 
Labor (OFCCP), for giving testimony in the case that OFCCP has brought against Oracle, or for otherwise 
participating in the administrative proceedings brought by OFCCP.  This is true whether or not you sign or 
have signed an Agreement with Oracle.  As stated in the severance agreement itself, you have the right 
to discuss, with legal counsel of your choosing, the potential effect of signing this Agreement upon any 
rights you may have to recover in any pending litigation, including that brought by OFCCP.     

Please also note that because the enclosed severance agreement is a new agreement, you have 
additional time to consider it, as reflected in the dates contained in the enclosed severance agreement 
itself. 

If you have any questions about this letter or the enclosed severance agreement, please contact 
___________ at ___________________. 

Best Regards, 

___________________ 
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