UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

OFFICE OF FEDERAL CONTRACT
COMPLIANCE PROGRAMS, UNITED
STATES DEPARTMENT OF LABOR,
Case No. 2017-OFC-00006

Plaintiff,
V.
ORACLE AMERICA, INC.
Defendant.

DECLARATION OF JEREMIAH MILLER IN SUPPORT OF OFCCP’S MOTION TO
COMPEL THE DEPOSITION OF ORACLE AMERICA, INC. PURSUANT TO 41 C.F.R.
§ 60-30.11 AND FEDERAL RULE OF CIVIL PROCEDURE 30(b)(6)

I, Jeremiah Miller, state and declare as follows:

1. I am Counsel for Civil Rights for the U.S. Department of Labor, Office of the
Solicitor, and co-counsel for Plaintiff in this action. I submit this declaration in support of
OFCCP’s Motion to Compel the Deposition of Oracle America, Inc. I have personal knowledge
of the matter set forth in this declaration, and I could and would competently testify thereto if
called upon to do so.

2. Oracle has consistently delayed discovery in this case. For example, with less than
two months remaining to produce documents in discovery, Oracle delayed scheduling a meet-
and—(_:onfer date for a period of 12 days, despite OFCCP’s repeated requests to arrange a meeting,
and ultimately Oracle was unavailable until 17 days after OFCCP sent a meet-and-confer letter
regarding Oracle’s responses to OFCCP’s RFPs 147-163, 169-174, 176-178, and 180-183. To

avoid further delays of this kind, OFCCP proposed multiple times that the Parties agree to



schedule meet-and-confers within three days. Oracle refused to respond to this proposal.
Attached as Exhibit A is a true and correct copy of email correspondence regarding this issue.

3. Oracle has also delayed in providing OFCCP with dates to depose witnesses.
OFCCP’s attempt to depose Malory Cohn is one of several examples. OFCCP noticed Cohn’s
deposition on March 29, 2019, and Oracle’s counsel stated they would promptly confer with Ms.
Cohn when she returned from maternity leave the week of April 8, 2019. Attached as Exhibit B
is a true and correct copy of the Parties” email correspondence. However, counsel still had not
determined Ms. Cohn’s availability after she had been back at work for at least a week and
OFCCP made its fourth request for dates for her deposition. As of April 26, 2019, when Ms.
Cohn’s deposition became unnecessary due to settlement of OFCCP’s hiring claim, Oracle had
not proposed any dates for her deposition, despite OFCCP’s repeated requests. Attached as
Exhibit C is a true and correct copy of the meet-and-confer correspondence addressing the issue
of scheduling Ms. Cohn’s deposition. Oracle has also yet to provide dates for OFCCP to depose
the 30(b)(6) witnesses it agreed to produce.

4, On April 5, 2019, OFCCP served its Amended Notice of Deposition of Oracle
America, Inc., Pursuant to 41 C.F.R. 60-30.11 and Federal Rule of Civil Procedure 30(b)(6), a
true and correct copy of that notice is attached hereto as Exhibit D.

5. Oracle objected to every topic OFCCP included in the Amended Notice of
Deposition of Oracle. Attached as Exhibit E is true and correct copy of Defendant’s Objections
to OFCCP’s Amended Notice of Deposition of Oracle America, Inc. Pursuant to 41 C.F.R. § 60-
30.11 and Fed. R. Civ. P. 30(b)(6).

6. Attached as Exhibit F is a true and correct copy of the Parties’ meet-and-confer
correspondence regarding Oracle’s objections to the topics OFCCP identified for testimony in its
deposition notice.

7. After two telephonic meet-and-confer discussions on Oracle’s objections on April
18 and 19, 2019, the Parties failed to reach agreement on a number of topics including 9, 11, 12,
18, 19,26, 27 and 30.




8. On May 1, 2019, I deposed Kate Waggoner. I narrowed my questioning based on
my review of Ms. Waggoner’s deposition transcript from Jewett, et al. v. Oracle America, Inc.
and completed the deposition (based on the information currently available to OFCCP) in
approximately four hours rather than the full seven hours allowed for the deposition.

9. Attached as Exhibit G are true and correct copies of Oracle’s Global Approval
Matrix spreadsheets Oracle produced in discovery.

10.  Attached as Exhibit H is a true and correct copy of Oracle’s 2014 Manager
Training, Compensation Process for Global Corporate Bonus & Fusion Workforce
Compensation PowerPoint Oracle produced in discovery.

11.  Attached as Exhibit I is a true and correct copy of Oracle’s 2014 Affirmative
Action Plan, produced in discovery.

I declare under the penalty of perjury that the foregoing is true and correct and that this

declaration was executed in Seattle, Washington on May 8, 2019.
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JEREMIAH MILLER
Counsel for Civil Rights







From: Giansello, John

To: Flores, Jessica - SOL SAN: Connell, Erin M.; Heath, Jacob M.; Kaddah, Jacqueline D.

Cc: Song, Chatles C - SOL; Miller, Jeremiah - SOL; Bremer, Laura - SOL; Garcia, Norman - SOL
Subject: Re: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

Date: Friday, April 5, 2019 12:33:18 PM

Yes. I'will setup a call. Are there other DOL participants besides you and Mr. Garcia?

Sent from Email+ secured by Mobilelron

Date: Fri, Apr 5, 2019, 3:30 PM

To: "Giansello, John" <jgiansello@orrick.com>,"Connell, Erin M."
<econnelli@orrick.com>,"Heath, Jacob M." <jheathi@orrick.com™,"Kaddah, Jacqueline D."
<jkaddah@orrick.com>

CC: "Song, Charles C - SOL" <Son tes.C@dol.gov>,"Miller, Jeremiah - SOL"
<Miller. Jeremiah@ v>"Bremer, Laura - SOL" <Bremer.Laurai@dol.gov>,"Garcia,
Norman - SOL" <Garcia Norman@DOIL, GOV
Subject: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

Hello Mr. Giansello,
It is a pleasure to meet you. | will be attending our meet and confer on Monday.

Are you available at 3:00pm PST or any time after? Please let me know what time works for
you.

Thank you,
Jessica Flores

Jassica M. Flores

LS. Department of Labor, Gffice of the Solicitor

84 7ih Street, Sulte 3-700

San Francisce, TA 94103

Tel: (415} 825-7748 | Fax, (418) 825-7772

Fronouns: she, her, herg

This is 2 protecied comumunication, Do not disclose oulside of The Department of Labor, This email contains atforney
work product and may include material protected by the altorney clisnt privilegs and other applicable privileges. This email
may not be disclosed 1o third parties without the express consent of the Soliciior's Office.

From: Giansello, John <jgiansella@orrick.com>

Sent: Wednesday, April 3, 2019 6:22 PM

To: Garcia, Norman - SOL <Garcia.Norman @00 .GOV>; Song, Charles C - SOL
<Song.Charles.C@doleoyve; Connell, Erin M. <econneli@orrick.com>; Heath, Jacob M.
<jheath@grrick.com>

Cc: Bremer, Laura - SOL <Bremer.ladra@dol.gov=; Miller, leremiah - SCL




<Miller Jeremiah@dol.gov>; Kaddah, Jacqueline D. <jkaddah@orrick.com>
Subject: Re: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

We will await your availability for Monday afternoon. We are not "avoiding” anything. We
are trying to get the matters on the table right now resolved. Parenthetically, i would point out
that your and uour colleague's carrying on about this is actively impeding our strenous efforts
to get materials to you -- which i assume is what you want.

Sent from Email+ secured by MobileIron
-------- Original Message --------

From: "Garcia, Norman - SOL" <Garcia Nogman(c@
'Date Wed Apr 3,2019, 8 55 PM

<‘§onﬂ.( haries.( <g1d01.g<w>,"C0nnell, Erln M. " <gconnell@o l 1>, "Heath, Jacob M.”
<jheath@gorrick.com>

CC: "Bremer, Laura - SOL" <Bremer.Lavrafidol.gov>,"Miller, Jeremiah - SOL"
<MillerJereniah@dol.gov>,"Kaddah, Jacquehne D." <]]gaglgj§1 h(@orrick.com>

Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

John,

Because of the importance of not having any further delay because of Oracle’s non-availability over a
17-day period to meet and confer on issues raised on March 22, 2019, 1 will do the meet and confer
on Monday, April 8, 2019, instead of Charles since he is unavailable on that date. | am waiting on
the availability of another person and | will not know that until Friday to set a time. | will follow up
on Fridzy with 2 time.

However, we note that despite several attempts by OFCCP to establish a process to prevent such a
delay in the future, Oracle is avoiding OFCCP's request. Therefore, | am raising it again and repeating
it here: we are reguesting that Oracle stipufate to scheduling future meet and confers within three
business days of a request for a meet and confer call and having the meet and confer calls within
three business days of scheduling the meet and confer call. We are suggesting this proposal to avoid
a situation wherein so much time was taken simply to schedule a call {12 days) and have a call {17
days) when we have less than two months remaining to produce documents in discovery.  Please
advise if Oracle will accept this proposal or has a reascnable alternative.

Thanks,
Norm

Norman E. Garcia

Senior Trial Attorney

United States Department of Labor

80 7th Street, Rm. 3-700; SF, CA 94103 Telephone number. (415) 625-7747 Facsimile number: (415)
625-7772

This message may contain information that is privileged or otherwise exempt from disclosure under




applicable law. Do not disclose without consulting the Office of the Solicitor. if you think you received
this e-malil in error, please notify the sender immediately.

From: Giznsello, John <jglansello@orrick.com>

Sent: Wednesday, April 3, 2019 5:15 PM

To: Song, Charles C - SOL<Sgng. Charles.C@dol.gov>; Connell, Erin M. <gconnell@orrick.coms;
Heath, Jacob M. <jheath@orrick.com>

Ce: Garcia, Norman - SOL <Gargia.Norman@DOL.GOV>; Bremer, Laura - 50L
<Bremer.Laura@dal.gov>; Miller, Jeremiah - SOOI <Miller Jeremlah@dol.goy>; Kaddah, lacgueline D.
<jkaddah@orrick.com>

Subject: Re: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

Mr. Song:
This is posturing. Please give us your availabilities next week.

I have left the office, since it is 8:15 here. 1 will expect your information in the morning.
John Giansello

Sent from Email+ Secured by Mobilelron
mmmmmmmm Original Message --------

From: "Song, Charles C - SOL" <Song.Char

Date: Wed, Apr 3, 2019, 8:04 PM
To: “Glansello John”< fanselle

CC: "Garc1a Norman SOL” < "r'zr 18, .
<Bremer.Laurai@dol.gov>,"Miller, Jeremiah - SOL"
Jacqueline D." <jkaddah@arrick.com>

Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

Dear lohn,

You didn’t respond to our requeast to stipulate to scheduling future meet and confers within three
business days of a request for a meet and confer and having the meet and confer calls within three
business days of scheduling the meet and confer, Please advise if Oracle will accept this proposal or
has a reasonable altaernative. if we do not receive a response from you by this Friday, we will assume
you will not agree or discuss our proposal.

Charles Song

Senior Trial Attorney

Office of the Solicitor

U.S. Department of Labor
350 S, Figueroa 5t., Suite 370
l.os Angeles, CA 90071

(213) 894-5365




This is a protected communication. Do not disclose outside of The Department of Labor. This email
contains atterney work product and may include material protectad by the attorney client privilege

and other applicable privileges. This email may not be disclosed to third parties without the express
consent of the Solicitor’s Office.

From: Giansello, John <jgiansello@orrick.com

Sent: Wednesday, April 3, 2019 2:36 PM

To: Seng, Charles C - SOl <Song.Charles.C@dol.gov>; Connel, Erin M. <gconnell@orrick.coms;
Heath, Jacob M. <Jheath@orrick.com>

Ce: Garcia, Norman - SOL <Garcia.Norman @DOL.GOV>: Bremer, Laura - SOL
<Bremer.laura@dol.gov>; Miller, Jeremiah - SOL <Miller. Jeremiah ®@dol.gov>; Kaddah, lacqueline D.
<ikaddah@arrick.com>

Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

Mr. Song:
Please cut out the invective.

We are not available Friday. | am out of the office all day on urgent personal matters, and |
will be incommunicado most of the day.

If you cannot be available Monday, please propose other times that will work for you next
week.

The remainder of your communication below is gratuitous argument with which we do not
agree, and it does not require a response.

John Giansello

From: Song, Charles C - SOL <Song.Charles. C@dol.govs

Sent: Wednesday, April 3, 2018 5:32 FM

To: Giansello, John <jgiznsello@orrick.com>; Connell, Erin M. <gconnell@osrick.com>; Heath, lacob
M. <jheath@orrick.com>

Cc: Garcia, Norman - SOL <Garcia . Norman@DOL.GOV>: Bremer, Laura - 501
<Bremer.laura@dol.gav>; Milier, leremiah - SOL <MillerJeremiab@dol.eovs: Kaddah, Jacqueline D.
<jkaddah@orrick.com>

Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

Dear Iohn,

Now that you've waited twelve days after my request to even propose a meet and confer time, | am
out of the office on Monday., We propose to meet and confer this Friday which is already
unreasonably untimely as it will be fourteen days after | requested the meet and confer. Please let
us know what time you are available,



Your representation that we have already met and conferred on most of these matters is not true.
While there may have been some overlap between the meet and confer discussions on March 25
and the meet and confer letter you recetved after the discussions, most, if not all of the above-
referenced RFPs were not discussad during the meet and confer on March 25 which was about three
different meet and confer lstters.

Charles Song

Senior Trizal Attorney

Office of the Solicitor

U.S. Department of Labor
350 8. Figuerca St., Suite 370
Los Angeles, CA S0G71

(213) 894-5365

This is a protected communication. Do not disclose outside of The Department of Labor. This email
contains attorney work product and may include material grotected by the attorney client privilege
and other applicable privileges. This email may not be disclosed to third parties without the express
consent of the Solicitor's Office,

From: Giansello, John <jgiansello@orrick.com>

Sent: Wednesday, April 3, 2019 12:26 PM

To: Song, Charles C - SOL <Song.Charles.Cédal.gav>; Connell, Erin M. <gcenneli@orrick com>;
Heath, lacob M. <jheath@orrick.com>

Cc: Garcia, Norman - SOL <Garcia.Norman@LCOL.GOV>: Bremer, Laura - SOL
<Bremer.Laura@dol.gov>; Miller, Jeremiah - SOL <Miller.Jeremiah@dol.gov>; Kaddah, Jacqueline D.
<jkaddah@orrick.com>

Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

Mr. Song:

We are available to meet and canfer regarding the remaining issues in respect to the RFPs
cited below on Monday, after 1 PM Pacific Time. Please select a time when you can
participate and notify us. | will set up a call.

John Giansello

From: Scng, Charles C - SOL <Song.Charles. C@daol.govs

Sent: Tuesday, April 2, 2019 4:57 PM

To: Giansello, John <jgiansello@arrick.com>; Connell, Erin M. <econneli@orrick.com>; Heath, Jacob
M. <jheath@orrick.coms>

Ce: Garcia, Norman - SOL <Ggrgia.Norman@DOL,.G0V>; Bremer, Laura - SOL
<Bremerlaura@dolgov>; Miller, Jeremiah - SOL <Miller.Jeremiah@dol.gov>; Kaddah, Jacgueline D.
<ikaddah@orrick.com>

Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183




What is unproductive is your refusal to schedule a meet and confer regarding the above-referenced
RFPs within a reasonable timeframe.

We first requested & meet and confer on the above-referenced RFPs on March 22, 2019, You
represented you would respond by March 25, 2019, but failed to keep your word, We again
requested meet and confers March 25, March 27, and March 29, 2019. On March 29, 2019, you
stated you would provide us proposed times for a meet and confer yesterday but again failed to
keep your word. Please advise us teday of proposed times 1o meet and confer by the end of the
week. If we do not receive proposed times to meet and confer times by today and complete the call
by the end of the week, we will be forcad to consider requesting Court intervention.

Furthermare, as it is completely unacceptable and unreasonable to take over ten days just to
schedule a meet confer much less conduct one, we raguest that you stipulate to scheduling future
meet and confers within three business days of a request for a meet and confer and having the meet
and confer calls within three business days of scheduling the meet and confer. Please advise if
Oracie will accept this proposal. It would apply to both offensive and defensive discovery by both
parties.

Charles Song

Senior Trizl Attorney

Office of the Solicitor

U.S. Department of Labor
3505, Figueroa St., Suite 370
Los Angeles, CA 50071

{(213) 894-5365

This is a protected communicaticn. Do not disclose outside of The Department of Labor. This email
contains attorney work product and may include material protected by the attorney client privilege
and other applicable privileges. This email may nct be disclosed to third parties without the express
consent of the Solicitor’s Office.

From: Giansello, John <jgiznsello@arrick.com>

Sent: Friday, March 29, 2019 12:25 PM

To: Song, Charles C - S0OL <5ong.Charles. C@dol.gov>; Connell, Erin M. <econnell@aorrick.com>;
Heath, Jacob M. <jheath@orrick.com>

Cc: Garcia, Norman - SOL <@arcia. Norman@ QL. GOVe>: Bremer, Laura - SOL

<Bremer. laura@dol gove: Miller, Jeremiah - SOL <Miller.Jeremiah@dol.gov>: Kaddah, Jacqueline D.
<jkaddah@orrick.com>

Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 175-178, and 180-183

We will advise you of proposed times on Monday. We are busy today dealing with other
matters of getting discovery responses and documents to you. Imposing arbitrary and
imperious deadlines is not productive.

From: Song, Charles C - SOL <Song.Charles C@dol.gove




Sent: Friday, March 29, 2019 3:20 PM

To: Giansello, John <jgiansello@orrick.com>; Connell, Erin M. <gconnell@grrick.com>; Heath, Jacob
M. <]heath@crrick.com>

Cc: Garcig, Norman - SOL <Garcia. Norman@DO L. GOV>: Bremer, Laura - SOL
<Bremer.laura@dol.gov>; Miller, Jeremiah - SOL <Miller Jeremiah@dol.gov>; Kaddah, lacqueline D,
<jkaddah@orrick.com>

Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

John,

We requested a meet and confer on the above-referenced RFPs on March 22, March 25, and March
27. You responded on Weadnesday by identifying Monday or Tuesday of next week to meet and
confer. | replied with a reguest for specific times you can meet and confer on Monday or Tuesday
but you have yet to respond. Please advise us by 5 p.m. PST today of specific times you can meet
and confer on Manday or Tuesday of next week, if you are unable or unwilling to meet and confer,
piease say so.

Charles Song

Senior Trial Attorney

Office of the Solicitor

U.S. Dapartment of Labor
350 S. Figueroa St., Suite 370
L.os Angeles, CA S0071

{213) 894-5365

This is a protected communication. Do not disclose outside of The Department of Labor. This email
contains attorney work product and may include material protected by the attorney client privilege
and other applicable privileges. This emait may not te disclosad to third parties without the express
consent of the Solicitor’s Office.

From: Song, Charles C-SCOL

Sent: Wednesday, March 27, 2019 4:15 PM
To: Giansello, John <jgiansello@orrick.com>; Connell, Erin M. <econnell@orrick.com>; Heath, Jacok
M. <iheath@arrick.com>

Cc: Garcia, Norman - 50L <Garcia.Norman@DOL.GOV>; Bremer, Laura - SOL
<Bremer.laura@dol.gov>; Miller, Jeremiah - SOL <Millerderemiah@dol.sov>; Kaddah, Jacqueline D.

<jkaddah@orrick.com>
Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

John,

IT | recall correctly, | wasn’t the ona who voluntarily responded below that “We will respond to this
on Monday.” As to your complaints about the length and detail of my letter, it was necessitated by
your seventy-four pages of mostly frivolous, meritless chjections. Furthermore, below you also
requestad OFCCP to “particularize the problems It has with our responses to these RFPs” that



suggests that Oracle was looking for OFCCP to provide an even more detailed response.

Regarding the meet and confer Monday or Tuesday, please advise us of your availability to meet and
confer on these days by tomorrow with specific timas to meet and confer.

Charles Song

Senior Trial Attorney

Office of the Solicitor

U.S. Department of Labor
350 5. Figueroa St., Suite 370
Los Angeles, CA 90071

(213) 894-5365

This is a protected communication. Do not disclese outside of The Department of Labor. This email
contains attorney work product and may include material protected by the attorney client privilege
and other applicable privileges. This email may not be disclosed to third parties without the express
consent of the Sclicitor’'s Gffice.

From: Giansello, Jah
Sent: Wednesday, March 27, 2019 11:43 AM

To: Song, Charles C - SOL <Song.Charles.C@dol.gov>; Connell, Erin M. <geconnell@orrick.coms;
Heath, Jacob M., <jheathi@orrick.com>

Cc: Garcig, Norman - SOL <garcia.Norman@DOL.GCV>; Bremer, Laura - SOL
<Bremer.laura@dclgov>; Miller, Jeremiah - SOL <Miller Jeremizh@dolgove; Kaddah, Jacqueline D.
<jkaddah@orrick.com>

Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

Mr. Song.

No. We may be available Monday or Tuesday, assuming other open, time-consuming
discovery matters in this case, on which we are working, can be processed by then.

Your letter is twenty-eight pages of dense, single-spaced and argumentative text. It arrived
at 10:33 PM my time last Friday night, a litfle more than an hour after our two hour and
twenty minute meet-and-confer call that evening, in which you had participated, and in
which some of the subject matter of the letter was addressed. It also arrived after | had left
the office for the weekend. As for the matters in it that were not fully responded to in our
call last Friday (although we did not have the benefit of the letter during the call), it is taking
some time to analyze and follow-up on.

Also, since much of it is duplicative of similar, lengthy letters from Mr, Gareia, it would be
helpful if the two of you could coordinate your demands and condense them to a concise
list. Time is of the essence at this point if this exercise is to be productive, and it is not
furthered by lengthy, competing written disquisitions.

John Giansello



From: Song, Charles C- SCL <Song Charles.C@dol.gove

Sent: Wednesday, March 27, 2019 2:31 PM

To: Giansello, Jehn <jgiansello@orrick.com>; Conneli, Erin M. <econnell@arrick.com>; Heath, lacob
M. <jheath@aqgrrick.com>

Cc: Garcia, Norman - SOL <Gargia. Norman@DOL.GOV>; Bremer, Laura - SOL
<Bremerlaura@dol.gov>; Miller, Jeremiah - SOL <Miller.Jeremiah@dol.gov>

Subject: RE: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

John,

You sald below you would respond to my meet and confer tetter dated March 22, 2019, on Monday
but | have yet to receive a response. Do you know when | can expact a response and when we can
meet and confer this week? Are you available Friday?

Thanks,

Charles Song

Office of the Solicitor

U.S. Department of Labor
350 S, Figueroa St., Suite 370
Los Angeles, CA 80071

(213) 894-5365

This is a protected communication. Do not disclose outside of The Departmeant of Labor. This email
contains attorney work product and may include material protected by the attorney client privilege
and other applicable privileges. This email may not be disclosed to third parties without the express
consent of the Solicitor’s Office.

giansello@arrick.com>
Sent: Friday, March 22, 2019 9:39 PM
To: Song, Charles C - SOL <Song.Charles C@dol.gov>; Connell, Erin M. <ecannell@orrick.coms>;
Heath, Jacob M. <jheath@orrick.com>
Cc: Parker, Warrington <wparker@orrick.com:; Siniscalco, Gary R, <grsiniscalco@orrick.coms;
Kaddah, Jacqueline D. <ikaddah®@aorrick.com>; James, Jessica R. L. <lessicajames@orrick.com>;
Garcia, Norman - SOL <Gardia.Norman@DOLGOV>: Bremer, Laura - SOL <Bremer.laura@dol goy>;
Daguiz, Abigail - SOL <Daguiz. Abizail@dol gov>; Miller, Jeremiah - SOL <Miller Jeremish@dol.govs;
Richardson, Cedrick P - SOL <Richardson.Cedrick. PEDOLgov>
Subject: Re: Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

Because our call tonight ran very long, and because i did not anticipate this communication, i
left the office without the 5th RFPs and our responses. We will respond to this on Monday.
In the meantime, it would be helpful and expedite things if the OFCCP could particularize the
problems it has with our responses to these RFPs.




Sent from Email+ secured by Mobilelron

-------- Original Message --------

From: "Song, Charles C - SOL" <Song.Charles.C@dol.gov>

Date: Fri, Mar 22, 2019, 10:33 PM

To: "Connell, Erin M." <ggonnelli@orrick com=>,"Giansello, John"

<jgiansellof@orrick.com™>,"Heath, Jacob M." <jheath@orrick.com>

CC: "Parker Warrmgton” <wparker@orrick.com>, "Siniscalco, Gary R "
: com>, "Kaddah, Jacqueline D." <jkaddah@orr >,"James, Jessica
..com>,"Garcia, Norman - SOL"

arcia. @POL.GO >,"Bremer, Laura - SOL" <Bremer.Lauraigdol.gov>,"Daquiz,
Ablgall SOL" <Dagquiz. Abigail@dol.goy>,"Miller, Jeremiah - SOL"
< cremiah(@dol.goy>,"Richardson, Cedrick P - SOL"
< 'c LCedrick P@DOI. gov>

Subject. Meet and Confer Letter re RFPs 147-165, 169-174, 176-178, and 180-183

Counsel,

Please find attached a meet and confer letter regarding RFPs 147-1565 and 169-174, 176-178, and
180-183. Please let us know when you are available next week to meet and confer telephonically
regarding these RFPs.

Thanks,

Charles Song

Senior Trial Attorney

Office of the Solicitor

U.S. Bepartment of Labor
350 S, Figueroa St., Suite 370
l.os Angeles, CA 90071

(213) 894-5365

This is a protected communication. Do not disclose outside of The Department of Labor. This email
contains attorney work product and may include material protected by the attorney client privilege

and other applicable privileges, This email may not be disclosed to third parties without the express
consent of the Solicitor’s Office.

NOTICE TO RECIPIENT | This e-mail Is meant for only the intended recipient of the transmission, and may be a
communication privileged by law. If you received this e-mail in eror, any review, use, dissemination, distribution, or copying
of this e-mail is strictly prohibited. Please notify us immediately of the errar by return e-mail and please delete this message
from vour systemt. Thank you in advance for your cooperation.

For more information about Orrick, please visit hitp, Arww.griick com.

in the course of our business relationship, we may collect, store and transfer Information about you. Please see our privacy
policy ai https: A, orrick. com/Privacy-Policy to learn about how we use this infarmation,
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From: Riddell. IR,

To: Song, Charles C - SOL

Cc: Siniscaleo, Gary R.; James, Jessica R. L.; Kaddah, Jacqueline D.; Miller, Jeremiah - SOL; Bremer, Laura - SOL;
Daquijz, Abigall - S0L, Heath, Jacob M.; Giansello, John; Parker, Warrington; Garcia, Noymar - SOL: Robinson,
Llewlyn B.- SGL» Connell, Erin M.

Subject: RE: Deposition of Shauna Holman-Harries

Date: Wednesday, April 3, 2019 12:50:38 PM

Charles,

We acknowledge you confirmed Ms. Holman-Harries for 5/8/19 in Phoenix and that you will
send us an amended notice. As for the other deposition notices you served last Friday
(three business days ago), we are actively coordinating with the witnesses and will get back
to you on a rolling basis as we have information to share. For now, in addition to confirming
Ms. Holman-Harries, we propose Ms. Rahmani for 4/23/19, and Mr. Lynn to be split into two
half days on 4/25 and 4/26/19. Ms. Waggoner works and resides in Denver, so we will
need to travel to her for deposition. She is available on 5/1/19. We are still working to
determine availability for Ms. Carrelli (formerly Palmer), and we will confer with Ms. Cohn
promptly upon return from her leave of absence next week. Let us know if you would like
us to lock in the dates proposed above.

Finally, please note that because Mr. Juvara is no longer employed by Oracle we will serve
an objection to that deposition notice later today.

Thanks,
JR

From: Song, Chartes C- SOL <Song.Charles.C@dol.gov>

Sent: Tuesday, April 2, 2019 3:23 PM

To: Connell, Erin M. <econnell@orrick.com>

Cc: Siniscalco, Gary R. <grsiniscalco@orrick.com>; lames, Jessica R. L. <Jessica.james@orrick.com>;
Kaddah, Jacqueline D. <jkaddah@orrick.com>; Miller, Jeramiah - SOL <Miiller.Jeremiah@dol.gov>;
Bremer, Laura - SOL <Bremear.lLaura@dol.gev>; Daquiz, Abigail - SOL <Daquiz.Abigail@dol.gov>;
Heath, lacob M. <Jheath@aorrick.com>; Giansello, John <jgiansello@orrick.com>; Farker, Warrington
<wparker@orrick.com=; Riddell, I.R. <jriddell@orrick.com>; Garcia, Norman - SOL
<Garcia.Norman@DOL.GOV>; Rohinson, Llewlyn D - SOL <robinson.llewlyn.d@dol.gov>

Subject: RE: Deposition of Shaunz Holman-Harries

Erin and LR,

We would ke to confirm May & for the deposition of Ms. Holman-Harries in Phoenix, We will notica
her deposition shortly.

Regarding the other witnesses we noticed on March 28, 2018, for April depositions, we are
concerned they will be unreasonably delayed and scheduled in May and June, The untimely
scheduling of these depositions over a month after they are initially requested and so close to the
discovery cut-off severely prejudices OFCCP’s rights to discovery and ability to prepare for the
hearing. Accordingly, can you please advise us of the other witnesses’ availability for depositions In
Aptil by this week? If you cannot, we will have to consider seeking Court intervention to schedule



these depositions in a timely manner that dees not prejudice OFCCP’s rights,
Thanks,

Charles Song

Senior Trial Attorney

Office of the Solicitor

LS. Department of Labor
3505. Figueroa St., Suite 370
Los Angeles, CA 90071

(213} 894-5365

This is a protected communication. Do not disclose outside of The Department of Labor. This email
contains attorney work product and may include material protected by the attorney client privilege
and other applicable privileges. This email may not be disclosed to third parties without the express
consent of the Solicitor’s Office.

From: Connell, Erin M. <gcgnpeli@orrick.com>

Sent: Tuesday, April 2, 2019 7:53 AM

To: Song, Charles C - SOL <Song.Charles.C@dal.zov>

Ce: Siniscalco, Gary R. <grsiniscalco@arrick.com>; James, Jessica R. L. <lessicajames@orrick.com>;
Kaddah, Jacqueline D. <Jkaddah @crrick.come=; Miller, Jaremiah - SCL <Miller Jeremiah@dol.gov>:
Bremer, Laura - SOL <Bremer.laura@dol.eoyv>; Richardson, Cedrick P - SOL
<Richardson. Cedrick. P@DOL.gov>; Daquiz, Abigail - SOL <Daguiz. Abigail@dal.pov>; Heath, Jacob M.
<Jheath@arrick.com>; Giansello, John <jgiansello@arrick.com>; Parker, Warrington
<wparker@orrick.com>; Riddell, J.R. <jriddell@orrick.com>

Subject: RE: Deposition of Shauna Holman-Harries

Charles,

Fve confirmed that given Ms. Holman-Harries’ busy schedule and mine, May 8 and 9 are
the earliest dates of availability for her deposition in Arizona. Scheduling a deposition a
month out when the discovery cut-off is not until the end of July is not unreasonable —
particularly given Ms. Holman-Harries’ role at Oracle, and the number of other ongoing and
upcoming OFCCP matters she is handling. As you know, we are coordinating with the
other witnesses and JR Riddell {copied here) will circle back regarding scheduling.

Please let me know if you would like to confirm May 8 or 9, or if | should release those
dates — right now we are holding them.

Thanks,
Erin

From: Song, Charles C - SOL <Song,Charles.C@dol.gov>
Sent: Friday, March 29, 2015 12:06 PM
To: Connell, Erin M. <gconnell@orrick.coms>




Cc: Siniscalco, Gary R. <grsiniscalca@orrick.com>; James, Jessica R. L. <lessica.james@orrick.coms;
Kaddah, Jacqueline D. <jkaddah@orrick.com>; Miller, leremiah - SCL <MillerJeremiah@dol govs>;
Bremer, Laura - SOL <Bremer.Lauraf@dol govs>; Richardson, Cedrick P - SOL
<Richardson.Cedrick. P@ DOL.gov>; Daguiz, Abigail - SOL <Daguiz.Abigail@dol.gov>; Heath, Jacob M.
<jheath@orrick.coms>; Giansello, John <jziansello@orrick.com>; Parker, Warrington
<wparker@arrick.coms>

Subject: RE: Deposition of Shauna Holman-Harries

Erin,
Thank you for your assistance scheduling the depasition of Ms. Holman-Harries.

However, | made the request on March 22, 2019, 1o take the deposition in early April. You are
offering a date 1.5 months after my request. We do not believe it should take 1.5 months to
schedule a deposition, particularly when we have tight deadlines as we do-here. If Oracle does this
with every deposition, it will be impossible to complete discovery by the cut-off date.

Can you please review your calendar and ask Ms, Holman Harrfes {0 review her calendar again to
find a date in April for the deposition? We believe a month should be more than enough time to
schedule a deposition,

| will alsa be sending you other deposition notices today that f would appreciate help scheduling.

Thanks,

Charles Song

Senior Trial Attornay

Office of the Solicitor

U.S. Department of Labor
350 S, Figuerca 5t., Suite 370
l.os Angeles, CA 90071

(213) 894-5365

This is a protected communication. Do not disclose outside of The Department of Labor. This email
contains attorney work product and may include material protected by the attorney client privilege
and other appiicable privileges. This email may not be disclosed to third parties without the express
consent of the Solicitor’s Office.

From: Connell, Erin M. <econnell@orrick.com>

Sent: Friday, March 29, 2019 8:42 AM

To: Song, Charles C - SOL <Song.Charles C@dol.goy>

Cc: Siniscalco, Gary R. <grsiniscalcg@orrick.coms; James, Jessica R. L. < icaia rrick.come;
Kaddah, Jacqueline D. <jkaddah®@orrick.com>; Miller, leremiah - SOL <MillerJeremiah@dol.goy>;
Bremer, Laura - SOL <Bremer laura@dol.gov>; Richardson, Cedrick P - SOL

<Richardson.Cedrick P@&DOL gove; Daquiz, Abigail - SOL <Daguiz. Abigall@del.goy>; Heath, Jacob M.




<lheath@orrick.cam>; Giansello, John <iglansello@orrick.com>; Parker, Warrington
<wparker@orrick.com:>

Subject: RE: Deposition of Shauna Holman-Harries

Charles,

| have spoken to Ms. Holman-Harries. Unfortunately, the dates you propose do not work
for her or for me due to pre-existing commitments and travel. We are both available on
May 8 or 9. Please let me know if either date works for you. Also, Ms. Holman-Harries
resides in Gilbert, Arizona, so we will need to travel to her for the deposition. I've not been
to Gilbert, but it looks like it is close to Phoenix/Scottsdale.

Thanks,

Erin

From: Connell, Erin M.

Sent: Wednesday, March 27, 2019 6:13 PM

To: 'Song, Charles C - SOL' <Song.Charles.C@dol gov>

Cc: Siniscalco, Gary R, <grsiniscalca@orrick.com>; lames, Jessica R, L. <Jessica.jam ri b
Kaddah, Jacqueline D. <jkaddah@orrick.com=; Miller, Jeremiah - SOL <Millar.Jeremiah@dol.gov>;
Bremer, Laura - SOL <Bremer. | aura@®@dol.goy>; Richardson, Cedrick P - SOL

<Richardson.Cedrick. 2@ D01, a0v>; Daguiz, Abigall - SOL <Dagquiz.Abigail@dol.gov>; Heath, Jacob M.
<jheath@grrick.com>; Glansello, lohn <jgiansello@arrick.com>: Parker, Warrington
<wparker@arrick.coms>

Subject: RE: Deposition of Shauna Holman-Harries

Hi Charles,

| am speaking tc Ms. Holman-Harris tomorrow afternoon, and will circle back with you
regarding scheduling afterwards.

Thanks,

Erin

From: Song, Charles C - SOL <Song.Charles.C@dol.gov
Sent: Wednesday, March 27, 2019 3:32 PM

To: Connell, Erin M. <gconnell@orrick.com>

Cc: Siniscalco, Gary R. <grsiniscalco@orrick.com>; James, Jessica R, L. <jessicajames@orrick.com>;
Kaddah, Jacqueline D. <jkaddah@arrick.com>; Miller, Jeremiah - SOL <MillerJeremiah@dol gov>;
Bremer, Laura - SOL <Bremer.laura@dol.sov>; Richardson, Cedrick P - SOL

<Richardson.Cedrick. P@DOL.gov>; Daquiz, Abigail - SOL <Daguiz.Abigall @ dol gove; Heath, Jacob M.
<jheath@aorrick.comz; Glanseflo, John <jglansello@orrick.com>; Parker, Warrington
<wparker@arrick.com>

Subject: RE: Deposition of Shauna Holman-Harries

Erin,

| am following-up on our request for deposition dates for Ms. Holman-Harries. Have you had a
chance fo coordinate with her yet? Can vou or someone from your team please get back to us by
tomorrow?




Thanks,

Charles Song

Sentor Trial Attorney

Office of the Solicitor

U.S. Department of Labor
350 S. Figueroa St., Suite 370
Los Angeles, CA 90071

(213) 894-5365

This is a protected communication. Do not disclose outside of The Department of Labor. This email
contains attorney work product and may include material protected by the attorney client privilegs
and aother applicable privileges. This email may not be disclosed to third partles without the axpress
consent of the Solicitor’s Office.

From: Connell, Erin M. <econpell@orrick.com>

Sent: Friday, March 22, 2018 3:13 PM

To: Song, Charles C - SOL <Song.Charles. C@dol.govs

Cc: Siniscalco, Gary R, <grsiniscalco @orrick.coms>; James, Jessica R. L. <lessica james@orrick.coms;
Kaddah, Jacqueline D. <jkaddah®orrick.coms; Miller, Jeremiah - SOL <pMiller Jeremiah@dol.govs;
Bremer, Laura - SOL <Bremer.laura@dol.gov=; Richardsen, Cedrick P - SOL
<Richardson.Cedrick. P@ DOl zov>; Daquiz, Abigail - SOL <Daguiz.Abigail@dol.zov>; Heath, Jacob M.
<jheath@orrick.com>; Glansello, lohn <jgiansello@orrick. com>; Parker, Warrington
<wparker@orrick.com=>

Subject: RE: Deposition of Shauna Holman-Harries

Hi Charles,

Thanks for your email. [ will coordinate with Ms. Holman-Harries and will circle back with
you regarding scheduling.
Erin

From: Song, Charles C - SOL <Saong.Charles. C@dol.gov>
Sent: Friday, March 22, 2019 1:44 PM

To: Connell, Erin M. <econnell@orrick.com>

Cc: Siniscalco, Gary R. <grsiniscalco@orrick.com>; lames, Jessica R. L. <Jessica.james@orrick.cormi;
Kaddah, Jacqueline D. <jkaddah@orrick.com>; Miller, Jeremiah - SOL <Miller.Jeremiah@dal.gov>;
Bremer, Laura - SOL <Bremer.Laura@dal.gove; Richardsen, Cedrick P - SOL

<Richardson.Cedrick P@DOLgov>; Daquiz, Ablgail - SOL <Daguiz Abigall@dol.gov>; Heath, Jacob M.
<jheath®@orrick.com>; Giansello, John <iglansello@orrick.com>; Parker, Warrington
<wparker@orrick.com>

Subject: Deposition of Shauna Holman-Harries

Ms. Connell:




OFCCP would like to schedule the deposition of Ms. Holman-Harries the week of April 8. We are
available any day that week except a depositicn on Friday, April 12 would have to begin by 8:30 a.m.
Can you please advise us of her availability to appear for a deposition that week?

Thanks,

Charles Song

Senior Trial Attorney

Office of the Solicitor

U.S. Departmeant of Labor
350 S. Figueroa 5t., Suite 370
Los Angeles, CA 90071

{213) 894-5365

This is a protected communication. Do not disclose outside of The Department of Labor. This email
contains attorney work product and may include material protected by the attarney client privilege
and other applicable privileges. This email may not ba disclosed to third parties without the express
consent of the Solicitor’s Office.
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U.8. Department of Labor Office of the Solicitor

350 8, Figueroz Street, Suite 370
Los Angeles, CA 80071-1202

Reply to:
Charles Song
(213) 894-5365

April 19, 2019

VIA ELECTRONIC MAIL

J.R. Riddell

ORRICK, HERRINGTON & SUTCLIFFE LLP
400 Capitol Mall, Suite 3000

Sacramento, CA 95814

Re: OFCCP v. Oracle America, Inc.. OALJ Case No. 2017-OFC-00006

Mr. Riddell:

This letter is to memorialize our meet and confer discussions on April 18 and 19, 2019,
regarding Oracle’s objections and responses to OFCCP’s Amended 30(b)(6) Notice of Deposition.
In general, Oracle stood by its objections for every request, and the parties were unable to resolve
numerous topics. Aside from the topic-specific discussions outlined below, the parties met and
conferred about the following general topics:

First, OFCCP objected to Oracle’s repeated use of the qualifier “generally” to describe what
its 30(b)(6) witnesses would testify about. The parties agreed that regardless of Oracle’s use of
this word, Oracle will comply with its obligation to prepare and produce 30(b)(6) witnesses who
will be prepared to testify about information known or reasonably available to Oracle.

Second, the parties disagreed about the role of the Jewert deposition transcripts in this
litigation. Oracle repeatedly delayed OFCCP’s efforts to acquire the Jewet transcripts even after
OFCCP offered to wait to serve its 30(b)(6) notice. Given Oracle’s past and continuing
obstructionist behavior in this litigation, it cannot complain that OFCCP refused to wait even
longer to serve its notice. In any event, OFCCP is entitled to its own depositions in this action and
will not agree to modify its notice to remove topics that may have been discussed in other,
according to Oracle, irrelevant litigation to which OFCCP was not a party. However, OFCCP is,
of course, still reviewing the Jewett deposition transcripts received a few days ago with an eye to
limiting duplicative questioning.

Third, the parties were unable to agree on the temporal scope of topics concerning
compensation. OFCCP’s position is that we are entitled to inquire about facts up to the date of the
deposition, whereas Oracle claims that it should be limited to January 18, 2019. Given that Oracle
promised to reconsider its position, please let us know by April 23, 2019 whether Oracle will agree
to OFCCP’s time period.



J.R. Riddell
April 19,2019

The parties further discussed issues related to specific topics:

Topic 1: OFCCP agreed to limit the period from January 1, 2013 to Janvary 18, 2019 for
purposes of testimony regarding this topic. OFCCP expressed concern that Oracle was narrowing
the topic to exclude testimony about “identifying, screening, and interviewing COLLEGE
RECRUITS, {and] matching COLLEGE RECRUITS to PT1 positions at HQCA.” Oracle clarified
that it will produce a witness to testify about those issues as well,

Topic 2: OFCCP agreed to limit the period from January 1, 2013 to January 18, 2019 for
purposes of testimony regarding this topic. Again, Oracle clarified that it will produce a witness to
testify about all subtopics included.

Topic 3: OFCCP agreed to limit the period from January 1, 2013 to January 18, 2019 for
purposes of testimony regarding this topic. Oracle will produce a witness to testify about this topic.

Topies 4-5: Oracle clarified that despite its objection to definition 7 (“transfer employees™),
it will produce a witness to testify about compensation for transfers in the Product Development,
Support, and Information Technology job functions at HQCA. Oracle, however, refused to allow
testimony on the remaining subtopics, including its process and training for recruiting, hiring, and
assigning transfers. Oracle claimed that such issues are overbroad and irrelevant. Further, the
parties disagreed about the temporal scope for the topic. See supra pg. 1.

Topic 6: Oracle agreed to produce a witness to testify about OFCCP’s document and data
requests and Oracle’s response to those requests. This includes testimony about Oracle’s response
to requests for which they ultimately did not produce documents or data.

Topies 7-8: Oracle refused to produce a witness to testify about these topics. Oracle claimed
that it is not possible to prepare even multiple witnesses to testify about these topics. Instead,
Oracle offered to answer technical questions in writing. OFCCP noted that Oracle has previously
told OFCCP to request this information in depositions during meet and confer discussions.

OFCCP offered to accept testimony on only the four spreadsheets listed in its notice and that
Oracle continue to answer questions about other data. Oracle rejected OFCCP’s offer based on its
unsupported and unexplained undue burden objection. Oracle also claimed that some of the
testimony that OFCCP seeks is protected by the work product doctrine, and that OFCCP should
be satisfied with the information it obtained during pre-discovery interviews. OFCCP explained
that it cannot rely on those interviews because they were not on the record, under oath, and Oracle
instructed its witnesses not to answer multiple times, impeding OFCCP from developing a full
understanding of the issues in question.

Topic 9: Oracle refused to commit to producing a witness for this topic. Again, Oracle claims
that OFCCP already obtained enough information during its interview of Lisa Ripley. Oracle asked
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I.R. Riddell
April 19,2019

if OFCCP would be willing to travel to Denver for the deposition, but OFCCP noted that it has the
legal right to take the deposition in California. Oracle agreed to reconsider its position. Please let
us know by April 23, 2019 whether Oracle will agree to produce a witness for this topic.

Topic 10: The parties agreed to continue discussions about stipulating to authentication of
documents. OFCCP reserved its right to take a 30(b)(6) deposition on this topic if the parties cannot
agree on the terms of a stipulation in a timely manner.

Topic 11: The parties could not reach an agreement on this topic. Oracle refuses to produce
someone to testify, because Kate Waggoner discussed the topic during her OFCCP interview and
because it claims that the testimony would be duplicative of her testimony in the Jewett
depositions.

Topic 12: In its response to this topic, Oracle offered testimony on “policies, practices, and
procedures regarding the determination of initial compensation and compensation changes for
employees in the Product Development, Support, and Information Technology job functions at
HQCA.” However, this topic seeks testimony on the assigniment of workers to products in those
job functions and the impact of those assigniments on compensation.

On one hand, Oracle claimed that there is no “assignment” of workers. At the same time,
however, Oracle belatedly objected that Kate Waggoner had already testified about this topic
during OFCCP interviews. Oracle also claimed that there may be responsive testimony in the
Jewett deposition transcripts.

Ultimately, Oracle agreed to produce a witness only for the compensation part of this topic.
Oracle agreed to reconsider whether it will produce a witness for the remainder of the topic,
including worker assignment. Please let us know by April 23, 2019 whether Oracle will agree to
produce a witness to testify about the entire topic.

Topic 13-16: OFCCP explained the bases for these topics, including that the lawsuit involves
recordkeeping violations, that Oracle has raised undue burden objections in discovery multiple
times, and that Oracle itself has told OFCCP to ask about recordkeeping in depositions. See, e.g.,
OFCCP Letter to Oracle Re April 8, 2019 Meet and Confer, at 3. Still, Oracle refused to produce
a witness to testify about these topics.

Topic 17-28: OFCCP explained that it does not consider these topics to be part of a
“deficiency” claim. In fact, the language of these topics tracks what Judge Clark has already agreed
that OFCCP can litigate, Oracle disagreed and stated that it believes these topics are actually
contrary to Judge Clark’s orders. Oracle refused to produce a witness to testify about these topics.

Topiec 29, 31-32: Oracle agreed to produce a witness to testify about these topics. The parties,
however, disagreed about the time period relevant for this topic. OFCCP explained that it is entitled
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LR. Riddell
April 19, 2019

to explore whether Oracle is currently in compliance with regulations. The parties did not reach
an agreement on this time period dispute,

Topie 30: Oracle refused to produce a witness for this topic. Again, Oracle claims that
OFCCP already obtained all of the information it needs through pre-discovery interviews,

Scheduling Depositions: OFCCP made its fourth request for Malory Cohn’s availability for
deposition. Oracle agreed to inquire about Cohn’s availability, but refused to state when it would
be able to provide such dates. OFCCP reminded Oracle that it noticed Ms. Cohn’s deposition on
March 29, 2619, and that counse! stated he would promptly confer with Ms. Cohn when she
returned from leave the week of April 8, 2019. To date, three weeks after our notice, Oracle has
yet to ask Ms. Cohn for her availability.

Oracle requested that OFCCP take the testimony of Ms. Waggoner on 30(b)(6) topics 4, 5,
11, 12, and 28 on the same or consecutive days to her individual deposition on May 1, 2019, in
Denver. OFCCP has considered Oracle’s request but, unfortunately, will not be able to
accommodate Oracle’s request.

Finally, for the topics Oracle has agreed to produce witnesses for, please designate witnesses
and provide us their availability for depositions. Thank you very much.

Sincerely,

/s/ Charles Song

Jeremiah E, Miller, Counsel

Charles C. Song, Senior Trial Attorney
Jessica M. Flores, Trial Attorney

M.I. Cristopher Santos, Trial Attorney
U.S. Department of Labor

Office of the Solicitor
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o J.R. Riddell
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Los Angeles, CA 90071

Re: QFCCP v Oracte, Inc., et af, Case No. 2017-OFC-00006

Dear Mr. Song:

I write to respond to your letter of April 19, 2019, labeled “Memorialization Letter”, which
purports to memotialize our Aptil 18 and 19 meet and confer calls, and to correct the
misrepresentations and omissions therein. Your letter repeatedly either misstates Oracle’s positions
ot omits them entirely in an apparent effort to construct an inaccurate record. Moreover, while you
portray Oracle as uncompromising in its posttions, you fail to memorialize that OFCCP was
unwilling to discuss any meaningful comprommise to its topics, largely because your team still has not
reviewed the Jewett PMK deposition transcripts, and to the extent any review has taken place the
deposition taking attorneys have failed to coordinate with the team of attorneys who engaged in
these meet and confer discussions.

At this point, I write to correct the most glaring and gross mischaracterizations set forth in
your letter. First, OFCCP cannot impose an arbitrary deadline {following a holiday weekend, no
less) demanding that Oracle reconsider its positions and provide a written response within two
business days of your Friday afternoon demand, particularly where OFCCP has and continues to
drag its feet with respect to Oracle’s 30(b)(6) deposition notice. As explained to you during our first
call, I am on vacation this week. While I have taken the time to respond to your Good Friday after
hours correspondence, and will continue to coordinate with my team and Oracle regarding the
issues discussed during our call, [ am not and will not be in a position to respond to yout unilateral
demand. Instead, as I said during our call, I will work to get back to you regarding those issues and
respond as soon as I am in a position to do so.
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Oracle’s 30(b)(6) Notice

Furthermore, OFCCP’s unwillingness to work with Oracle to reduce the burden on
individual witnesses and to save both sides time and expense is particularly troubling in light of
OFCCP’s position with tespect to Oracle’s 30(b)(6) deposition notice. Specifically, OFCCP has
indicated that it will seek a protective order to prevent Oracle from taking 30(b){6) depositions if
Oracle insists on further responses to its second set of interrogatories. It is impossible to reconcile
OFCCP’s aggressive refusal to narrow its own 30(b)(6) topics in light of Oracle’s good faith efforts
to provide information through other means on the one hand, with its simultaneous refusal to
produce witnesses in response to Oracle’s 30(b)(6} notice. Notwithstanding the discussion of
individual topics and issues below, if OFCCP cannot align its diametrically opposed positions,
Oracle will have no choice but to involve the court before any 30(b)(6) depositions go forward.

Narrowing of Topics Based on Production of Jewett Deposition Transcripts

Your description of OFCCP’s position on limiting or removing topics duplicative of sworn
testimony Otacle already provided in the Jewett PMK deposition transcripts is grossly misleading.—
and suggests OFCCP has generously offered to limit the questions it will ask of Oracle’s 30(b)(0)
designees. For that reason, I am compelled to make an accurate record demonstrating OFCCP is
now backtracking and wants Oracle to prepare witnesses on all 32 topics, and subtopics, even
though the preparation may be unnecessary because OFCCP may decide not to ask questions in
light of Oracle’s Jewett PMK testimony. As you know, after having to spead time and resources
addressing the invalid subpoena that OFFCP served on Jewetf counsel despite having no authority to
do so, Oracle agreed to produce transcripts of depositions taken in the fewetf matter based on
OFCCP’s indication that it would review those transcripts and limit or remove topics that were
tedundant of the prior depositions. However, now that it has those transcripts in hand, OFCCP
completely refuses to modify or limit its topics to remove unnecessary and redundant subject matter.
Cleatly, having gotten what it wanted, OFCCP decided to renege on its prior statements.

In a March 26, 2019, email to John Giansello, Norman Garcla told Oracle that “[a]s stated
previously, after we review [the Jewess transcripts], we may determine that it is unnecessary to depose
some of the witnesses, or may choose to lmit our questioning. 'Thus, providing the depositions will
likely lead to efficiencies for both parties.” Ina March 28, 2019, email from Mr. Giansello to Mr.
Garcla, Oracle then cormmitted to producing the deposition transcripts by the end of the following
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week (April 5, 2019). Mr. Garcia’s March 29, 2019, email in response acknowledged Oracle’s
commitment, and further stated that OFCCP “will also agree to give ptor notice to Oracle before
noticing PMK depositions on the same topics in the notice of depositions for [the Jewess] depositions
and will meet and confer with Oracle to attempt to resolve disputes,” while couching that promise
with the caveat that OFCCP receive the transcripts before filing its notice. Notwithstanding Mr.
Garcia’s attempt in that email to impose an arbitrary deadline of April 3, Oracle produced the fewess
transcripts, as promised, by the deadline discussed between both sides — L.e., on April 5.

Despite knowing that Oracle had agreed to produce the Jewes? transcripts by April 5, and
despite indicating that it would review those transcripts in order to determine whether it could
nartow its topics (and potentially avoid deposing some witnesses), and despite promising to give
priot notice befote noticing any 30(b){(6) depositions on the same topics, OFCCP served its 30(b)(6)
notice on April 5, without any prior notice, and mere hours before receiving the promised
transcripts. Needless to say, this dming suggests that OFCCP sought to serve its notice before
receiving the transctipts it had promised to review so that it could renege on its commitment,

In an attempt to place the blame for OFCCP’s change of heatt on Oracle, OFCCP
repeatedly stated during the meet and confer that if only OFCCP had received the Jewesf deposition
transcripts before it served its 30(b)(6) notice, it would have evaluated the testimony to determine if
it could more natrowly tailor its 30(b)(6) topics. However, despite having now had those transcripts
for two weeks (not a “few days”, as your letter suggests), OFCCP indicated during the meet and
confer that it is now unwilling to consider Limiting any of its repetitive topics based on the content
of those transcripts. Instead, OFCCP’s position is that it will review the transctipts “with an eye to
limiting duplicative questioning,” but that Oracle must still prepare witnesses for all of the requested
topics, even whete those topics wete thoroughly covered and explained in the Jewer? testimony. Such
a promise is illusory at best and, of course, does nothing to lessen the burden on witnesses, who will
have to be prepared on all of the redundant subject matter included in OFCCP’s 30(b)(6) topics.

Tt is unclear how OFCCP can reconcile its position that it would have reviewed the ttanscripts
and limited the scope of its 30(b}(6) notice if it had received the transcripts before serving its notice
with the fact that it has yet to complete its review of said transcripts two weeks after receiving them,
Moreover, there is no reason why, as part of the ongoing meet and confer process, OFCCP cannot
now review the Jewett transcripts and work with Oracle to eliminate unnecessarily duplicative Topics
and subject matter.
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As described, Oracle has made good faith efforts to provide OFCCP with information that
would allow OFCCP to limit or remove certain Topics, thereby saving both sides time and expense
and reducing the burden on witnesses. OFCCP’s attempt to charactetize these efforts as
“obstructionist behavior” is ironic indeed, consideting it is OFCCP that has reneged on its
statements and now refuses to complete its review of the testimony and resume discussions about
how the Topics could be narrowed or eliminated. OFCCP has had the Jewesf transcripts in its
possession for two weeks, and has previously committed to reviewing those transcripts with the goal
of making the Parties” depositions more efficient and less burdensome. OFCCP’s stated teason for
refusing to do so — that it served its deposition notice on the same day, but slightly before, receiving
the transcripts — does not hold water. We ask that OFCCP complete its review of the Jewer
transcripts and work with Oracle to limit OFCCP’s 30(b)(6) topics to avoid unnecessaty repetition
and to reduce the burden on witnesses who have already had to sit for deposition on the same
topics.

Time Period at Issue

During our call, we discussed the appropriate time period to be applied to the topics listed in
OFCCP’s 30(b)(6) deposition notice. While we agreed that topics 1, 2, and 3 were limited to the
period from January 1, 2013 to January 18, 2019, OFCCP stated that its position was that the other
topics should cover the period from January 1, 2013, through the date of the deposition as the
notice states. Your letter omits Oracle’s reasoning for suggesting a January 18 cutoff for all Topics.
Namely, because the parties have agreed to a cutoff date of January 18, 2019, for all docurnentary
and electronic discovery, we do not think it would be appropriate to extend the scope of the 30(b){6)
depositions beyond that date. Among other concerns, this could lead to difficulties wherein a
witness might potentially have to review and/or be asked about documents at deposition that wete
not produced to OFCCP because they post-dated January 18, 2019. In order to avoid any such
issues, we think it best to limit the time period at issue in these depositions so that it matches the
clean cut-off date for documentary and electronic evidence agreed to by the parties. We did not
reach an agreement on this point but Oracle agreed to revisit it, while OFCCP refused to reconsider
its position.
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Topics 1 Through 3

While we ate largely in agreement with respect to Topics 1 through 3, I want to clartify that,
as I stated on our call, Oracle cannot produce a witness to testify as to the “matching” of college
recruits (referenced in Topic 1) because Oracle does not “match” or “assign” employees to specific
positions. Rathert, college recruits self-select. Aside from that issue, Oracle agreed to produce a
witness to testify as to Topics 1 through 3 as discussed.

Topics 4 and 5

As we discussed on our call, Topics 4 and 5 reference issues related to hiting and to
compensation for transfer employees. Because there are no longer any hiring/recruiting claims
related to transfer employees at issue in this case, Oracle noted this in its objection while offeting to
produce a witness to testify as to the remaining compensation-based issues. We discussed this
reasoning specifically on our call, and the parties came to an agreement that Oracle would produce a
witness on the compensation issues. Yet your letter decides to present this agreement as
“Oracle...refus[ing] to allow testimony on the remaining [hiring-related] subtopics.” This mis-
portrayal of an agreement between the parties is indicative of OFCCP’s continued refusal to meet
and confer in good faith.

Topics 7 and 8

In similar fashion, your letter completely misstates my response to OFCCP’s counter-
proposal that Oracle produce a witness to testify as to the four spreadsheets listed in Topic 7 while
answering other technical questions about the data in writing. To be clear, Oracle did not reject that
offer and I told you I would need to look at the spreadsheets and consult with my team. Indeed,
that coordination began after our Thursday call. T stated on the call that we would consider
OFCCP’s offer, while also cautioning that even just the four listed spreadsheets cover a wide range
of information given 2ll the subtopics and details OFCCP seeks here. While we of course appteciate
any offer of compromise, the fact remains that even just the four identified spreadsheets are the
product of work by multiple different groups. Nevertheless, we will consider what can be done
along the lines of your proposal and get back to you.
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Furthermore, your statement that Oracle’s objection that producing a witness or witnesses to
testify as to almost every aspect of its massive data production would be impractical and unduly
burdensome is “unsupported and unexplained” bordets on willful blindness. As we discussed on
our call (and as Oracle has made clear to OFCCP time and again), Oracle’s data production is
massive, and consists of multiple large files, hundreds of fields, and millions of individual entries.
The identification, pulling, aggregation, cross—hecking, and production of that data required
incredible zmounts of time and effort by many individuals. Moreover, any given data field may have
been created by one individual ot group, filled by another, and pulled by yet another. As a result,
there is no single individual, or even group of individuals, who could testify as to all of the data
issues requested in Topics 7 and 8 for all of the data produced in real-time. Not only is it
disingenuous to suggest that Oracle has provided no supportt for its objection to the burdensome
nature of these Topics, that burden should, if nothing else, be self-evident from the huge amount of
data OFCCP now has in its possession.

Topic 9

While your letter correctly states that Oracle would consider its position regarding re-
producing Lisa Ripley, you omit OFCCP’s statement that it would consider whether it could travel
to Denver to take this deposition. Oracle will consider your request that it produce Ms. Ripley yet
again and get back to you. However, consistent with your commitment to consider traveling to
Denver, to minimize the burden on the witness where Oracle flew her out her the last time around,
that commitment needs to be memorialized as well. We will wait to hear from you.

Topic 11

Your letter again misstates Oracle’s position with regard to Topic 11. Specifically, Oracle did
not “refuse to produce someone to testify.” As desctibed above, Oracle’s position is that OFCCP
needs to review the transcripts of depositions in the Jemesz matter and determine whether the topic
can be narrowed so that Oracle’s witness does not have to testify on duplicative subject mattet.
Moreover, I stated on our April 19 call that we recognized that, at minimum, sub-topics 11{¢) and
11(f) constituted new areas and that we would produce a witness — likely Kate Waggoner — to testify
as to those issues. How you can take that affirmative statement and then memozialize that Oracle
has refused to preduce a witness is puzzling at best. Moreover, I mentioned Kate Waggoner could
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likely be designated to testify on the portions of Topic 11 for which Oracle agrees to produce a
witness following meet and confer (and OFCCP’s review of the Jewett PMK testimony).

Topic 12

Your letter also misstates Oracle’s position and statements during the meet and confer call
relating to Topic 12. As I explained on our call, Topic 12 asks for Oracle’s “policies, practices, and
procedures in assigning of workers...” Our objection to this Topic is based on the fact that Oracle
does not “assign” workers to particular jobs. Rather, individuals apply to specific job openings and,
if they are hired, are hired into that specific job. As such, there are no policies, practices, or
procedures covering the “assigning of workers™ to specific products. However, because the Topic
also refers to compensation, Oracle offered to produce a witness who could testify as to
compensation and compensation changes in the identified job functions. Moreover, and as
memorialized above, Mr. Garcia acknowledged that OFCCP would give prior notice to Oracle
before noticing 30(b)(6) depositons on the same topics covered in Jewett PMIC depositions and that
it would meet and confer to resolve disputes in that regard. That, of coutse, did not happen.

Contrary to yous letter, Oracle did not “claim][] that there is no ‘assignment’ of workers,”
and, “[a]t the same time . . . belatedly object that Kate Waggoner had already testified about this
topic.” Rathert, I stated during the call that Kate Waggoner had already testfied as to sepatate
compensation topics (not the assignment topic that is the focus of T'opic 12). ‘There is no belated
objection at issue here or anywhere else with respect to any objections based on Jewett PMK
testimony. Ses, g, Oracle’s Objections, General Objection 7.

Oracle will consider producing a witness to cover “the remainder of the topic,” but, as
explained during our call, OFCCP needs to review the Jewett transcripts and assess how and where
the topic/subtopics can be nartowed. Both sides should discuss how to proceed on this topic once
your review 1s complete. As a result, we cannot commit to meeting your arbitrary deadline.

Topics 13 Through 16

Your letter, which purports to memorialize the Parties” discussions during the meet and
confer, omits Oracle’s basis for standing on its objections to these topics. As [ stated during the call,
Topics 13 through 16 seck a witness to testify about Oracle’s (and by proxy, Orrick’s) underlying
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practices for responding to OFCCP’s discovery tequests. How a party and its counsel respond to
discovery is clearly not relevant to the actual claims at issue in this case and necessatily implicates
privileged information. Moreover, your inapposite refetence to a letter discussing unrelated
discovery requests does not somehow transform Oracle/Ozzick’s handling of discovery into a
proper deposition topic.

Topics 17 Through 27

Your letter, which again purports to memorialize the Parties’ discussions, fails to fully state
Oracle’s explanation of its basis for standing on its objections to these topics. Judge Clatk made
clear in his March 13 Order that OFCCP’s Revised Second Amended Complaint would not be read
to extend to “a substantive analysis of the [AAP] developed and maintained by Oracle.” OFCCP’s
permitted claim concerns whether Oracle gave OFCCP information in tesponse to its requests or
not. As I stated during our meet and confer, the language of Topics 17 through 27 cleatly attempts
to reach a substantive review. The topics noticed delve into the way the AAP was structured, its
components, and how Ozacle ran its Affirmative Action Program. This is precisely the attempted
expansion of issues that Oracle feared when it objected to OFCCP’s Second Amended Complaint
and these topics appears to be an end run around the clear intent of Judge Clark’s ruling,

Topic 28

Although your letter lumps Topic 28 in with topics relating to Oracle’s Affirmative Action
Program, Topic 28 itself asks for a witness to testify about “policies, practices, and procedutes
related to how [Otacle] decide[s] job placement, project assignment, and compensation for new
hires.” As Oracle has stated, it does not “place” or “assign” individual employees into specific jobs.
However, to the extent Topic 28 includes an inquity into “compensation for new hites”, Oracle has
offered to produce a witness to testify regarding the “determination of initial compensation for new
hires,” in the relevant job functions.

Topic 30

Your letter again fails to accurately memorialize our conversations. Oracle did not refuse to
produce a witness here. Rather, T explained Oracle produced three PMIC witnesses in Jewett and
explained you should review those transcripts because I failed to see what else you could possibly
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want or need that had not already been provided through these three witnesses” testimony. You
agreed to look at the transcripts and get back to us. Tellingly, however, even before your team took
the time to review these three transcripts, you indicated it was unlikely OFCCP would end up
narrowing the topics.

Scheduling Depositions

With regard to Mallory Cohn, while you make much of the amount of time since you
noticed Ms. Cohn’s deposition and that “Oracle has yet to ask Ms. Cohn for her availability,” yous
letter omits my explanation that Ms, Cohn was on maternity leave and that I've told you this
multiple times. Oracle’s desire not to intrude on a new mother’s maternity leave is, of course, a
perfectly valid reason for the delay in setting a date for her deposition — which is no doubt why your
letter fails to mention it. As I stated during the meet and confer, now that Ms. Cohn has returned to
work, Oracle will work with her to determine her availability and we will get back to you within a
reasonable time. However, you also agreed (yet you failed to memotialize this) that you would
confer with whoever is going to take her deposition about combining her individual deposition with
30(b)(6) testimony regarding College Recruiting (if we designate her to testify on those topics).

Morte generally, your letter rejects, without explanation, Oracle’s request that OFCCP
combine, where possible, the depositions of individuals and 30(b){6) designees where the topics and
deponent overlap. This request applied not only to Kate Waggoner, who you identify, but to any
instance where OFCCP has individually noticed a witness that may also be a 30(b)(6) designee (for
instance, Shauna Holman-Harries and Malloty Cohn). Moreover, your letter omits any meaningful
discussion of Oracle’s request. Whete OFCCP plans to individually depose witnesses who may also
be designated as a 30(b)(6) witness, it would be more efficient and less burdensome to combine
those depositions on the same day or at least to take them on back-to-back days. This is particularly
ttue where OFCCP is likely to depose individual witnesses on subjects overlapping with its 30(b)(6)
topics. Indeed, as I explained during our calls, it is hard to fathom what else you would want to
depose Ms, Waggoner (who resides near Deaver) about other than compensation {and you already
have her 30(b)(6) interview responses and two days of her Jewett PMK testimony); Ms. Cohn about
anything other than College Recruiting; or Ms. Holman-Harries (who resides near Phoenix) about
anything other than the audit. It is unclear why OFCCP would reject this request out of hand when
it would do much to lessen the burden on witnesses (for some of whom travel can be difficult due
to family obligations) and to reduce the expense to the Parties. To the extent Oracle produces these
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witnesses, it intends to prepare and produce them only once. If OFCCP is unwilling to wotk with
Oracle to schedule depositions in a reasonable, logical fashion, Oracle will have no choice but to

postpone depositions until these issues are resolved and/or to raise them with Judge Clark.

Finally, Oracle will continue to work to identify witnesses and determine their availability for

thase Topics on which it is producing a witness, but cannot commit to do so by your arbitrary
deadline.

Very truly yours,

4132-7159-1196






UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

OFFICE OF FEDERAL CONTRACT OALJ Case No. 2017-OFC-
COMPLIANCE PROGRAMS, 00006
UNITED STATES DEPARTMENT
OF LABOR, OFCCP No. R00192699
Plaintiff,
V.

ORACLE AMERICA, INC.

Defendant.

OFCCP’S AMENDED NOTICE OF BEPOSITION OF ORACLE PURSUANT TO
41 C.F.R. § 60-30.11 AND FEDERAL RULE OF CIVIL PROCEDURE 30(B){6)

PLEASE TAKE NOTICE that, pursuant to 41 C.F.R. § 60-30.11 and Rule
30(bX6) of the Federal Rules of Civil Procedure, Plaintiff Office of Federal Contract
Compliance Programs, United States Department of Labor (“OFCCP”) will take the
deposition upon oral examination of Defendant Oracle America, Inc. (**Oracle”), through
its designated agent(s). OFCCP requests that Oracle provide the names and employment
positions of the individuals Oracle designates to testify on its behalf at least 5 business
days before any deposition.

The deposition will commence on May 15, 2019 at 9:00 a.m., at 90 7th Street,
Suite 3-700, San Francisco, California 94103, or at such other mutually agreeable time
and location. Pursuant to the provisions of Rule 30(b}6) of the Federal Rules of Civil

Procedure, Oracle is hereby directed to designate one or more officers, directors,
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managing agents, or other persons who consent to testify on its behalf about the matters
described below.

PLEASE TAKE FURTHER NOTICE that OFCCP reserves the right to record
any deposition testimony by videotape and instant visual display, in addition to recording
the testimony by stenographic means, OFCCP reserves the right to use the videotape
deposition at trial.

DEFINITIONS AND INSTRUCTIONS

1. Except as otherwise defined in this notice of deposition, Plaintiff
incorporates by reference the definitions set forth in Fed. R. Civ. P. 26 and 30.

2. “COLLEGE RECRUIT” means any individual who expresses interest or
applies to YOU through YOUR college recruiting program or who YOU identify as a
potential candidate for YOUR college recruiting program for positions in the Professional
Technical 1, Individual Contributor Job Group.

3. “COMPA-RATIO” means the ratio of the employee’s base salary to the
midpoint of their job’s salary range multiplied by 100.

4. “COMPENSATION” means any payments made to, or on behalf of, an
employee as remuneration for employment, including, but not limited to salary, merit
bonuses, relocation expenses, signing bonuses, stock options and grants,

5. “HQCA” means all locations Oracle included in its AAP labelled HQCA.

6. “PT1” means Professional Technical I, Individual Contributor Job Group.

7. “TRANSFER EMPLOYEES” means any of YOUR employees who
transferred to HQCA from any other business YOU own or control or with whom you are
affiliated, such as Oracle India Pvt. Ltd, from 2013 to the present.

8. “YOU” and “YOUR” mean Oracle America, Inc.
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9. The terms “INCLUDING” and “INCLUDES” shall mean “including but

not limited to™ or the grammatical equivalent, and shall not be construed to exclude items

not listed.

MATTERS DESIGNATED FOR DEPOSITION TESTIMONY

1. YOUR policies, practices, and procedures in effect between January 1,
2013, through the date of the deposition for hiring COLLEGE RECRUITS, including
identifying, screening, and interviewing COLLEGE RECRUITS, matching COLLEGE
RECRUITS to PT1 positions at HQCA, and making offers of employment and
COMPENSATION to COLLEGE RECRUITS for PT1 positions at HQCA.
2. Oracle’s processes for hiring COLLEGE RECRUITS, including
identifying, recruiting, screening interviewing, matching to positions, and making offers
of employment and COMPENSATION to such individuals. Any person or set of persons
Oracle designates as being the most knowledgeable about such processes must be
prepared to provide testimony on the following non-exclusive list of topics:
a. The process and criteria Oracle uses in identifying potential COLLEGE
RECRUITS (e.g., “sourcing” for example ORACLE _HQCA _0000020131-
34) and encouraging them to apply to Oracle (for example
ORACLE_HQCA_0000020161-62);
b. The process by which YOU screen individuals® resumes sent to YOU,
including to the college us@oracle.com email address;
c. YOUR process, practice, and procedures for each step of the recruitment,
application, and hiring process from expression of interest through an

applicant’s start date;
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3.

YOUR process, practice, and procedures for tracking each step of the
recruitment, application, and hiring process from expression of interest
through an applicant’s start date (including YOUR use of Resumate);

The college recruiting processes and related criteria identified in the
“Sourcing Handbook” (ORACLE_HQCA_0000020125-79); and

How Oracle decides on what to offer COLLEGE RECRUITS as part of an
inittal COMPENSATION package, including any offers of salary, stock, a

relocation allowance, and bonuses.

Any training or guidance YOU provide YOUR employees regarding recruiting,

interviewing, hiring, and making offers of employment to COLLEGE RECRUITS.

4.

YOUR processes for hiring and assigning TRANSFER EMPLOYEES, including

recruiting, and offers of employment and COMPENSATION to such individuals. Any person or

set of persons YOU designate as being the most knowledgeable about such processes must be

prepared to provide testimony on the following non-exclusive list of topics, which is provided by
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The process and criteria YOU use in identifying TRANSFER

EMPLOYEES to apply to positions at HQCA ; and,

How YOU decide on what to offer TRANSFER EMPLOYEES as part of

a compensation package, including any offers of salary, stock, relocation

allowance, and bonuses.
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5. Any training or guidance YOU provide YOUR employees regarding recruiting,
hiring, and making offers of employment and COMPENSATION to TRANSFER
EMPLOYEES.

0. The documents and data YOU maintained (or failed to maintain) and
supplied (or failed to supply) to OFCCP during the compliance review of HQCA,
including the compensation snapshots for 2013 and 2014; applicant and hiring data for
2012 through 2014; data for education (e.g., names of school attended and the
educational degrees earned), prior salary, and experience from 2012 through 2014;
YOUR applicant flow log for the PT1 positions; resumes; employer personnel actions for
wage increases, bonus awards, job title hired into, starting stock level, stock level
changes, job title and supervisor changes, promotion history, performance evaluations,
performance ranking information and the dates associated with the aforementioned
actions, internal and external complaints; and analyses from 2013 through 2014 required
by 41 C.F.R. 60-2.17, 60-3.15A, 60-3.4.

7. The data produced by YOU in this action through the date of the
deposition, including the source of such data, the method of exporting it, the validation of
the data, the authenticity of it, the meaning of the data fields, the information included
and excluded from such data, and any differences between the data produced in this
action and during the compliance review of HQCA. This includes the following data sets
and information:

a. The meaning of all column headers on data produced by YOU,
including all of the data files produced by YOU on October 11, 2017, all supplementation

of the data in 2019, as well as the following spreadsheets:
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(1) ORACLE_HQCA_0000062859 xlsx
(2) ORACLE_HQCA_0000062858.x]sx
(3) ORACLE_HQCA_0000360321 x]sx
(4) ORACLE_HQCA_00000364082-182.xlsx

b. The source of all information contained in the spreadsheets
identified in paragraph 4a; and

c. How the data in the spreadsheets identified in paragraph 4a
correlate or relate to each other, both within an individual spreadsheet and across

different spreadsheets.

8. Documents, including spreadsheets YOU provided to OFCCP in response
to data requests to include the source(s) of the information provided, period of time of
information provided, the database extracted from, the fields and columns of the
information provided, the scripts that were used to pull the information provided.

9. YOUR policies and practices regarding document retention and/or
destruction and computer-based record-keeping. This includes all personnel or
employment records made or kept by YOU to comply with OFCCP regulations; and
includes YOUR written affirmative action program and its documentation.

10.  The authenticity of documents YOU produced during the compliance
review and this enforcement action, including documents YOU produced in response to
discovery requests;

11.  The processes and factors affecting COMPENSATION of individuals in

the Product Development, Information Technology, and Support lines of business at
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HQCA between January 1, 2013, and the date of the deposition, including base salary,

salary increases, stock options, stock grants, and bonuses, including:.

a.

OALJ CASE NO. 2017-0OFC-60006
OFCCP NO, R00157955

The budgets YOU develop and provide leaders and managers for
headcount, base salary, salary increases, stock options, stock
grants, and bonuses, including the cascading of the budgets
through different levels of supervisors;

The salary grades and salary ranges applicable to each job in
Product Development, Support, and Information Technology job
functions at HQCA, including how such salary grades are assigned
to each job, how salary ranges are assigned to each salary grades,
and how markets surveys are used to set such ranges;

The criteria YOU consider in setting, awarding, or changing
COMPENSATION to individuals in the Product Development,
Information Technology, and Support job functions at HQCA,
including the role that a new hire’s or TRANSFER EMPLOYEE's
prior compensation plays in setting initial compensation;

The setting of COMPENSATION, salary grades and salary ranges
for workers of companies acquired by YOU who work or will
work in YOUR Product Development, Information Technology, or
Support lines of business at HQCA between January 1, 2013, and
the date of the deposition;

The setting of COMPENSATION, salary grades and salary ranges

for workers who transfer from Oracle affiliates in other countries
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12.

(such as Oracle India Pvt. Ltd.) into jobs in the Product
Development, Support, or Information Technology job functions at
HQCA; and

YOUR use of COMPA-RATIO for workers who transfer from
Oracle affiliates in other countries (such as Oracle Tndia Pvt. Ltd.)
into jobs in the Product Development, Support, or Information

Technology lines of business at HQCA.

YOUR policies, practices, and procedures in assigning of workers in the

Product Development, Support, and Information Technology job functions at HQCA

between January 1, 2013, to the date of the deposition to products during the time they

worked for YOU, and the impact of their assignments on their COMPENSATION. This

includes:

OALY CASE NO. 2017-QFC-00006
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The method of setting initial job, product, and team assignments
for YOUR employees at the time of hire, to include who makes the
assignment decision, the factors considered when making this
decision, the evaluation and weighting of these factors;

The process by which YOUR employees transfer between different
jobs and products at HQCA or receive promotions from one of
them to another, including the method and means for an employee
to seek a promotion or transfer, the method and means for YOU to
direct a promotion or transfer, the factors considered by YOU in
determining whether to permit a promotion or transfer and any

method or means used by YOU to inform YOUR employees of the
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opportunity to transfer and / or be promoted for a different job or
product; and
c. The process by which YOU determine if a transfer and / or
promotion will result in a COMPENSATION change for an
employee, including who is involved in making the
COMPENSATION change determination, the factors considered
by YOU in determining whether to change COMPENSATION, the
method and means by which YOU change COMPENSATION.
13.  YOUR policies, procedures, and practices used to produce documents in response
to any request for production of documents propounded by Plaintiff,
14, YOUR policies, procedures, and practices used to create documents in response to
any request for production of documents propounded by Plaintiff.
15, YOUR policies, procedures, and practices used to maintain, organize, collect, or
store any information produced in response to any written discovery request by Plaintiff.
16.  All actions YOU took in preparation to respond to any request for production of
documents propounded by Plaintiff.
17. YOUR policies, procedures, and practices related to how YOU drafted,
maintained, adhered to, or enforced your affirmative action plans.
18. YOUR policies, procedures, and practices related to how YOU fulfill YOUR
legal obligations pursuant to 41 C.F.R. 60-1.12(b), 60-1.40(a)(1), 60-1.40(b), 60-2.10(c), and 60-
2.11 through 60-2.17.
19. YOUR policies, procedures, and practices related to how YOU make, keep, and

maintain all personnel or employment records to comply with OFCCP regulations.
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20. YOUR policies, procedures, and practices related to developing and maintaining
YOUR affirmative action program.

21.  YOUR policies, procedures, and practices related to developing and maintaining
diagnostic components, including YOUR quantitative analysis, created and designed to evaluate
composition of YOUR workforce and affirmative action program.

22.  YOUR policies, procedures, and practices related to developing and maintaining
action-oriented programs YOU designed to correct problem areas and attain YOUR established
goals and objectives for YOUR affirmative action program.

23.  YOUR policies, procedures, and practices for developing and maintaining internal
auditing and reporting systems to measure YOUR progress for YOUR affirmative action
program,

24, YOUR policies, procedures, and practices for monitoring and examining YOUR
employment decisions and compensation system for YOUR affirmative action plan, and
developing and maintaining these policies, procedures, and practices.

25.  YOUR policies, procedures, and practices related to developing and maintaining
YOUR availability determination under 41 C.F.R. 60-2.14, YOUR incumbency to availability
comparison under 41 C.F.R. 60-2.15, and YOUR placement goals under 41 C.F.R. 60-2.16.

26.  YOUR policies, procedures, and practices related to developing and maintaining:
how YOU identify or determine problem areas, action-oriented programs, and internal audit and
reporting systems under 41 C.F.R. 60-2.17(b) through (d).

27.  YOUR policies, procedures, and practices related to creating, maintaining, and
make available for inspection YOUR information on impact pursuant to 41 C.F.R. 60-3.4 and

60-3.15.
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28.  YOUR policies, procedures, and practices related to how YOU decide job
placement, project assignment, and compensation for new hires.

29.  YOUR policies, procedures, and practices related to how YOU decide to promote
someone to a position in management.

30.  YOUR policies, procedures, and practices related to how YOU gather and use
information about the prior income earned by new hires, including YOUR use of this
information to set pay for new hires.

31.  YOUR policies, procedures, and practices related to how YOUR employees can
file complaints of discrimination and how YOU follow up on those complaints.

32.  Whether YOU have received any complaints from any employee related to pay

discrimination and how YOU handled those complaints.
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CERTIFICATE OF SERVICE

I certify that on this 5th day of April, 2019, the foregoing NOTICE OF DEPOSITION
OF ORACLE PURSUANT TO 41 C.F.R. § 60-30.11 AND FEDERAL RULE OF CIVIL
PROCEDURE 30(B)(6) was served upon the following individuals by U.S. mail, as well
as by courtesy copies via email, at the following addresses:

ERIN M. CONNELL

GARY R. SINISCALCO

Orrick, Herrington & Sutcliffe LLP

The Orrick Building

405 Howard Street

San Francisco, CA 94105-2669
econnell@orrick.com
gsiniscalco@orrick.com

Attorneys for Defendant Oracle America, Inc.

/s/ Jevemiah Miller
Jeremiah Miller

U.S. Department of Labor
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UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

OFFICE OF FEDERAL CONTRACT OALIJ Case No. 2017-OFC-00006
COMPLIANCE PROGRAMS, UNITED
STATES DEPARTMENT OF LABOR, OFCCP No. R00192699
Plaintiff, DEFENDANT’S OBJECTIONS
TO OFCCP’S AMENDED
V. NOTICE OF DEPOSITION
PURSUANT TO 41 C.F.R. § 60-
ORACLE AMERICA, INC., 30.11 AND FED. R. CIV. P.
30(B)(6)
Defendant.

TO PLAINTIFF AND ITS ATTORNEYS OF RECORD:
Defendant Oracle America, Inc. (“Oracle” or “Defendant™) hereby objects to Plaintiff the
Office of Federal Contract Compliance Programs, United States Department of Labor’s
(“OFCCP” or “Plaintiff”) Amended Notice of Deposition of Oracle Pursuant to 41 C.F.R. § 60-
30.11 and Fed. R. Civ. P. 30(b}(6) (“Notice of Deposition™ or “Notice™), noticed by Plaintiff on
or about April 5, 2019, as follows:
PRELIMINARY STATEMENT

Oracle has not completed its investigation of the facts related to this case and the
following responses are, therefore, preliminary. Further discovery, investigation and research
may produce additional relevant facts that may change the responses set forth below, Although
these responses are complete to the best of Oracle’s knowledge, these responses are given
without prejudice to its right to subsequently produce additional relevant evidence that may
come to light regarding the issues raised in this action, Oracle reserves the right to amend its
objections and responses.

GENERAL OBJECTIONS TO NOTICE OF DEPOSITION

Oracle’s responses and objections in this Notice are subject to the general objections set
forth below. These General Objections form a part of the response to each topic contained in the

Notice, and are set forth here to avoid the duplication and repetition of restating them within
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each response. Any response or specific objection to a topic should not be construed as a waiver
of these General Objections.

1. Oracle objects to the Notice to the extent OFCCP purports to unilaterally set the
deposition for May 15, 2019. The notice covers a wide variety of topics and Oracle and its
counsel need to identify and prepare those witnesses and coordinate their availability to both
prepare and testify. Oracle will work with OFCCP to schedule mutually convenient date(s) to
produce witnesses covering topics for which Oracle agrees to produce a witness or witnesses.

2, Oracle further objects to this Notice to the extent that it seeks information that is
duplicative and cumulative of information that OFCCP already obtained during its 18-month
compliance review for the period of January 1, 2013 to June 30, 2014, By its own admission,
OFCCP previously obtained and “reviewed employment policies, practices, and records;
interviewed management, human resources, and non-management employees; examined
employee complaints; analyzed individual employee compensation data and other evidence; [}
conducted an onsite inspection of the worksite[;]” and reviewed and analyzed Oracle’s “hiring
data and appropriate workforce availability statistics™ as part of its 18-month compliance review.
OFCCP March 11, 2016 Notice of Violation at 2-5 {emphasis added). Accordingly, by
OFCCP’s affirmative admissions, it has already interviewed numerous Oracle employees about
many of the topics identified in the Notice and had extensive opportunity to obtain the
information it now seeks through deposition.

3. Oracle further objects to the Notice to the extent that it is duplicative and
cumulative of OFCCP’s Notice of Deposition Pursuant to 41 C.F.R. § 60-30.11 and Fed. R. Civ.
P. 30(b}6) Regarding Human Resources Databases and Other Records, dated March 28, 2017
(“March 28 Notice™). The Notice seeks testimony on topics that are fundamentally related to and
intertwined with the topics of OFCCP’s March 28 Notice. Oracle has already incurred the heavy
burden and significant expense associated with preparing and making available to OFCCP nine
witnesses in six different locations around the country. OFCCP’s March 28 Notice ostensibly
sought testimony about Oracle’s databases, including Oracle’s databases containing employee
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compensation information, and this Notice now seeks testimony about information related to
and/or housed within those databases——testimony that would likely come from some of the same
witnesses that Oracle has already produced, and testimony that OFCCP could have casily
requested in its March 28 Notice. Had it requested the testimony it now seeks in its March 28
Notice, OFCCP could have spared Oracle the preparation and travel expenses associated with
deposing the same witnesses multiple times. Instead, OFCCP secks through its Notice to compel
objectionable and unduly burdensome serial depositions of Oracle. See State Farm Mutual Auto.
Ins. Co. v. New Horizont, Inc., 254 ¥ R.D. 227, 235 (E.D. Pa. 2008)

(*“Taking serial depositions of a single corporation may be as costly and burdensome, if not more
s0, as serial depositions of an individual. In both cases, each new deposition requires the
deponent to spend time preparing for the deposition, traveling to the deposition, and providing
testimony. In addition, allowing for serial depositions . . . provides the deposing party with an
unfair strategic advantage, offering it multiple bites at the apple, each time with better
information than the last.”)

4, Oracle further objects to the Notice to the extent that it otherwise seeks
information and documents that are public, already in Plaintiff’s possession, already identified or
to be produced by the parties in this action, or otherwise equally or more readily available from
public sources or other sources to which Plaintiff has equal or superior access. Such topics are
duplicative, cumulative, beyond the scope of permissible discovery, and impose an undue burden
on Oracle.

5. Nothing contained in the following objections constitutes or shall be construed as
an admission or acknowledgment that the Matters Designated for Deposition Testimony
(“Topics™) in the Notice or any testimony elicited thereunder is relevant, material, or admissible
at trial. Furthermore, Oracle objects to the topics listed below and seeks to meet and confer

regarding the topics and depositions before agreeing to produce witnesses in response to

OFCCP’s Notice,
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6. Oracle further objects to the Notice to the extent that it is duplicative and
cumulative of the six depositions noticed in recent weeks by OFCCP pursuant to 41 CFR 60-
30.11(b), which obligates Oracle to produce its employees for deposition. It is clear that these
individuals identified in these notices have been noticed by OFCCP because of their knowledge
regarding many of the topics identified in the Notice. Oracle and its counsel have worked in
good faith to coordinate and schedule these individual depositions, and OFCCP’s new Notice
amounts to an undue burden and an inconvenience to the witnesses, Oracle, and its counsel, as
well as an improper attempt to obtain serial depositions of certain witnesses.

7. Oracle further objects that OFCCP failed to coordinate the scheduling of its
30(b)(6) deposition following the production by Oracle of the transcripts of “Person Most
Knowledgeable” (PMK) depositions taken in Jewet? v. Oracle America, Inc. Counsel for
OFCCP represented that the production of these transcripts could result in the reduction or
limitation of topics to be covered in subsequent depositions in this action. (See March 26, 219
Email from N. Garcia to J. Giansello.) Counsel for OFCCP also represented that they would
provide “prior notice to Oracle before noticing PMK depositions on the same topics” as the
Jewett PMK depositions and “will meet and confer with Oracle to attempt to resolve disputes.”
(March 29, 2019 Email from N. Garcia to J. Giansello.) Even after being informed by Oracle on
April 2, 2019 that the Jewett PMK deposition transcripts would be produced to them on April 5,
2019, counsel for OFCCP failed to offer any prior notice or to meet and confer, instead choosing
to serve this Notice just a few hours in advance of Oracle’s production. Oracle therefore
requests OFCCP review those transcrips as OFCCP agreed to do and to meet and confer with
Oracle regarding what topics in this Notice are still merited.

8. Oracle further objects to the Notice to the extent that it fails to specify with
reasonable particularity the topics requested, is vague, ambiguous, overbroad in scope, uncertain
as to time, compound, unduly burdensome, oppressive, and/or seeks information that is neither
relevant to the subject maftter of this litigation nor reasonably calculated to lead to the discovery
of admissible evidence.
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9. Oracle further objects that the topics noticed by OFCCP are vague as to the time
period covered. To the extent Oracle produces a witness or witnesses in response to the notice,
Oracle objects to the extent that any topic purports to extend beyond the time period from
January 1, 2013, through January 18, 2019.

10. Oracle further objects to any request to produce a person or persons “most
knowledgeable about th{e] topic[s]” designated by OFCCP, as Oracle has no obligation to do so
under the applicable rules. Witnesses produced in response to the Notice—if any—will, subject
to Oracle’s objections, testify in accordance with Oracle’s obligations under Rule 30(b)(6) of the
Federal Rules of Civil Procedure.

11, Oracle further objects to the noticed topics to the extent the discovery sought is
obtainable from some other source that is more convenient, less burdensome, or less expensive,
including declarations, interrogatories, and documents produced.

12. Oracle further objects to the Notice to the extent that it secks information
protected from disclosure by the attorney-client privilege, the work product doctrine, and/or any
other applicable privilege or protection from disclosure. To the extent Oracle inadvertently
produces any information falling within any applicable privilege, Oracle does not waive the
applicable privilege/objection. To the extent Oracle provides any information falling within any
privilege and it is later held that Oracle waived the applicable privilege/objection, Oracle waives
the applicable privilege/objection only to the extent of the information provided.

13.  Oracle further objects to the Notice to the extent that Plaintiffs seek proprietary

information, trade secrets, or other confidential information,

SPECIFIC OBJECTIONS TO DEFINITIONS AND TOPICS

DEFINITION 1:

Except as otherwise defined in this notice of deposition, Plaintiff incorporates by

reference the definitions set forth in Fed. R. Civ. P. 26 and 30.
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DEFINITION 2:

“COLLEGE RECRUIT” means any individual who expresses interest or applies to YOU
through YOUR college recruiting program or who YOU identify as a potential candidate for
YOUR college recruiting program for positions in the Professional Technical I, Individual
Contributor Job Group.

OBJECTION TO DEFINITION 2:

Oracle objects to this definition to the extent it seeks information that is not relevant to
the discriminatory conduct allegedly engaged in at Oracle’s Redwood Shores, CA location for
the PT1 job group.

DEFINITION 3:

“COMPA-RATIO” means the ratio of the employee’s base salary to the midpoint of their
job’s salary range multiplied by 100.
DEFINITION 4:

“COMPENSATION” means any payments made to, or on behalf of, an employee as
remuneration for employment, including, but not limited to salary, merit bonuses, relocation
expenses, signing bonuses, stock options and grants.

OBJECTION TO DEFINITION 4:

Oracle objects to this definition on the grounds that it is vague, ambiguous, overbroad
and argumentative, in its use of the term “remuneration for employment™ and to the extent that it
defines “COMPENSATION?™ to include items that are not traditionally considered employee
compensation, including but not limited to “relocation expenses,” which are considered a
reimbursement, not compensation.

DEFINITION 3:

“HQCA” means all locations Oracle included in its AAP labelled HQCA.
DEFINITION 6;

“PT1” means Professional Technical I, Individual Contributor Job Group.
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DEFINITION 7:

“TRANSFER EMPLOYEES™ means any of YOUR employees who transferred to HQCA
from any other business YOU own or control or with whom you are affiliated, such as Oracle
India Pvt. Ltd, from 2013 to the present.

OBJECTION TO DEFINITION 7:

Oracle objects to this definition to the extent it purports to include former employees
within the definition of “transfer employees.” Oracle further objects to the extent the definition
calls for a legal conclusion. Oracle further objects to this definition to the extent it seeks
information that is not relevant to the discriminatory conduct allegedly engaged in at Oracle’s
Redwood Shores, CA, location for the PT1 job group.

DEFINITION 8:

“YOU” and “YQUR” mean Oracle America, Inc.
DEFINITION 9:

The terms “INCLUDING” and “INCLUDES” shall mean “including, but not limited to”
or the grammatical equivalent, and shall not be construed to exclude items not listed.

TOPICS DESIGNATED FOR DEPOSITION TESTIMONY

TOPIC 1:

YOUR policies, practices, and procedures in effect between January 1, 2013, through the
date of the deposition for hiring COLLEGE RECRUITS, including identifying, screening, and
interviewing COLLEGE RECRUITS, matching COLLEGE RECRUITS to PT1 positions at
HQCA, and making offers of employment and COMPENSATION to COLLEGE RECRUITS
for PT1 positions at HQCA.

OBJECTION TO TOPIC 1:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle further objects to this topic on the ground that it is overbroad,
unduly burdensome, and oppressive, particularly because it is unreasonable for Oracle to produce
a witness capable of testifying on all “practices” related to the identifying, screening, and
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interviewing of individual college recruits for PT1 positions at HQCA given that decision-
making as to hiring college recruits is decentralized and involves hundreds of individual front-
line and higher level managers and thus the decisions and “practices” of multiple such managers.

Subject to and without waiving the foregoing objections, Oracle will produce a witness
{or witnesses) on a mutually agreed-upon day (or days) to testify generally as to Oracle’s
policies, practices, and procedures for hiring and making offers of employment and
compensation to college recruits for PT1 positions at HQCA during the time period from January
1, 2013, through January 18, 2019,

TOPIC 2:

Oracle’s processes for hiring COLLEGE RECRUITS, including identifying, recruiting,
screening interviewing, matching to positions, and making offers of employment and
COMPENSATION to such individuals. Any person or set of persons Oracle designates as being
the most knowledgeable about such processes must be prepared to provide testimony on the
following non-exclusive list of topics:

a, The process and criteria Oracle uses in identifying potential COLLEGE
RECRUITS (e.g., “sourcing” for example ORACLE HQCA 0000020131-
34) and encouraging them to apply to Oracle (for example
ORACLE HQCA 0000020161-62);

b. The process by which YOU screen individuals’ resumes sent to YOU,
including to the college us{@oracle.com email address;

c. YOUR process, practice, and procedures for each step of the recruitment,
application, and hiring process from expression of interest through an
applicant’s start date;

d. YOUR process, practice, and procedures for tracking each step of the
recruitment, application, and hiring process from expression of interest

through an applicant’s start date (including YOUR use of Resumate);

e. The college recruiting processes and related criteria identified in the
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“Sourcing Handbook™” (ORACLE HQCA 0000020125-79); and
f. How Oracle decides on what to offer COLLEGE RECRUITS as part of an
initial COMPENSATION package, including any offers of salary, stock, a

relocation allowance, and bonuses.

OBJECTION TO TOPIC 2:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle also objects to producing a person or persons “most
knowledgeable about th[e] topic[s]” designated by OFCCP, as Oracle has no obligation to do so
under the applicable rules. Witnesses produced in response to the Notice—if any—will, subject
to Oracle’s objections, testify in accordance with Oracle’s obligations under Rule 30(b)(6) of the
Federal Rules of Civil Procedure,

Subject to and without waiving the foregoing objections Oracle will producé a witness
(or witnesses) on a mutually agreed-upon day (or days} to testify generally as to Oracle’s
policies, practices, and procedures for identifying, recruiting, hiring and making offers of
employment and compensation to college recruits for PT1 positions at HQCA during the time
period from January 1, 2013, through January 18, 2019.

TOPIC 3:

Any training or guidance YOU provide YOUR employees regarding recruiting,
interviewing, hiring, and making offers of employment to COLLEGE RECRUITS.
OBJECTION TO TOPIC 3:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above.

Subject to and without waiving the foregoing objections, Oracle will produce a witness
(or witnesses) on a mutually agreed-upon day (or days) to testify generally as to Oracle’s training
and guidance regarding recruiting, interviewing, hiring, and making offers of employment to
college recruits for PT1 positions at HQCA during the time period from January 1, 2013, through
January 18, 2019,
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TOPIC 4:

YOUR processes for hiring and assigning TRANSFER EMPLOYEES, including
recruiting, and offers of employment and COMPENSATION to such individuals. Any person or
set of persons YOU designate as being the most knowledgeable about such processes must be
prepared to provide testimony on the following non-exclusive list of topics, which is provided by

a. The process and criteria YOU use in identitying TRANSFER
EMPLOYEES to apply to positions at HQCA; and,

b. How YOU decide on what to offer TRANSFER EMPLOYEES as part of
a compensation package, including any offers of salary, stock, relocation

allowance, and bonuses.

OBJECTION TO TOPIC 4:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle also objects to this topic to the extent that it concerns
recruiting and hiring claims that are no longer a part of this action. Furthermore, Oracle objects
to producing a person or persons “most knowledgeable about thfe] topic[s]” designated by
OFCCP, as Oracle has no obligation to do so under the applicable rules. Witnesses produced in
response to the Notice—if any—will, subject to Oracle’s objections, testify in accordance with
Oracle’s obligations under Rule 30(b)(6) of the Federal Rules of Civil Procedure.,

Subject to and without waiving the foregoing objections, Oracle will produce a witness
(or witnesses) on a mutually agreed-upon day (or days) to testify generally as to Oracle’s
processes for determining initial compensation for transfer employees into the Product
Development, Support, and Information Technology job functions at HQCA during the time
period from January 1, 2013, through January 18, 2019,

Iy
/1
Iy
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TOPIC 5:

Any training or guidance YOU provide YOUR employees regarding recruiting, hiring,
and making offers of employment and COMPENSATION to TRANSFER EMPLOYEES.
OBJECTION TO TOPIC 5:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle also objects to this topic to the extent that it concerns
recruiting and hiring claims that are no longer a part of this action.

Subject to and without waiving the foregoing objections, Oracle will produce a witness
(or witnesses) on a mutually agreed-upon day (or days) to testify generally as to Oracle’s training
or guidance regarding the determination of initial compensation for transfer employees into the
Product Development, Support, and Information Technology job functions at HQCA during the
time period from January 1, 2013, through January 18, 2019.

TOPIC 6:

The documents and data YOU muaintained (or failed to maintain) and supplied (or failed
to supply) to OFCCP during the compliance review of HQCA, including the compensation
snapshots for 2013 and 2014; applicant and hiring data for 2012 through 2014; data for education
(e.g.. names of school attended and the educational degrees earned), prior salary, and experience
from 2012 through 2014; YOUR applicant flow log for the PT1 positions; resumes; employer
personnel actions for wage increases, bonus awards, job title hired into, starting stock level, stock
level changes, job title and supervisor changes, promotion history, performance evaluations,
performance ranking information and the dates associated with the aforementioned actions,
internal and external complaints; and analyses from 2013 through 2014 required by 41 C.F.R.
60-2.17, 60-3.15A, 60-3.4,

OBJECTION TQ TOPIC 6:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects on the ground that the topic is vague and ambiguous,
including as to what materials OFCCP believes Oracle “failed to maintain™ or “failed to supply”,
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despite the fact that Oracle has repeatedly asked OFCCP to identify any such materials. Oracle
further objects to this topic to the extent that its references to a “failure™ to supply or maintain
documents or data implies either the existence of an obligation to supply or maintain any
particular materials or that a request for any specific material was made. The scope of the topic
as stated is also overbroad, unduly burdensome, and disproportionate to the needs of the case
under Fed. R. Civ. P. 26. Oracle also objects to this topic to the extent that it is duplicative of
information already provided by Oracle through 30(b)(6) interviews of Oracle personnel
conducted by OFCCP’s counsel. Oracle also objects to this fopic to the extent that it seeks
information or materials subject to the attorney-client privilege, the attorney work product
doctrine, or any other privilege.

Subject to and without waiving the foregoing objections, Oracle will produce a witness
(or witnesses) on a mutually agreed-upon day (or days) to testify as to the requests that were
made by OFCCP and the materials produced during the compliance review of HQCA.

TOPIC 7:

The data produced by YOU in this action through the date of the deposition, including the
source of such data, the method of exporting it, the validation of the data, the authenticity of it,
the meaning of the data fields, the information included and excluded from such data, and any
differences between the data produced in this action and during the compliance review of
HQCA. This includes the following data sets and information:

a. The meaning of all column headers on data produced by YOU, including
all of the data files produced by YOU on October 11, 2017, all
supplementation of the data in 2019, as well as the following spreadsheets:

(1) ORACLE_HQCA 0000062859 .xlsx
(2 ORACLE_HQCA 0000062858.x1sx
(3) ORACLE HQCA 0000360321.xIsx
(4) ORACLE HQCA 00000364082-182.x1Isx
b. The source of all information contained in the spreadsheets identified in
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paragraph 4a; and
C. How the data in the spreadsheets identified in paragraph 4a correlate or
relate to each other, both within an individual spreadsheet and across
different spreadsheets.
OBJECTION TG TOPIC 7:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle also objects to this topic to the extent the discovery sought is
obtainable from some other source that is more convenient, less burdensome, or less expensive,
including declarations, interrogatories, and documents to be produced. Oracle further objects to
this topic to the extent that it is duplicative of information already provided by Oracle through
document productions and 30(b)(6) interviews of Oracle personnel that OFCCP elected to
conduct in lieu of deposition. The scope of the topic as stated is also overbroad, unduly
burdensome, and disproportionate to the needs of the case under Fed. R. Civ. P. 26. Oracle’s
data productions amount to dozens of spreadsheets, thousands of rows, and millions of individual
entries, such that it is unreasonable to expect a deponent, or even multiple deponents, to be able
to meaningfully respond to detailed, data-related questions in real-time. Oracle also objects to
this topic to the extent that it seeks testimony subject to the attorney-client privilege, the attorney
work product doctrine, or any other privilege.

TOPIC 8:

Documents, including spreadsheets YOU provided to OFCCP in response to data
requests to include the source(s) of the information provided, period of time of information
provided, the database extracted from, the fields and columns of the information provided, the
scripts that were used to pull the information provided.

OBJECTION TO TOPIC 8:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle also objects to this topic to the extent the discovery sought is
obtainable from some other source that is more convenient, less burdensome, or less expensive,
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including declarations, interrogatories, and documents to be produced. Oracle furthér objects to
this topic to the extent that it is duplicative of information already provided by Oracle through
interviews of Oracle personnel by OFCCP. The scope of the topic as stated is also overbroad,
unduly burdensome, and disproportionate to the needs of the case under Fed. R. Civ. P. 26.
Oracle’s data productions amount to dozens of spreadsheets, thousands of rdws, and millions of
individual entries, such that it is unreasonable to expect a deponent, or even multiple deponents,
to be able to meaningfully respond to detailed, data-related questions in real-time. Oracle also
objects to this topic to the extent that it seeks information or materials subject to the attorney-
client privilege, the attorney work product doctrine, or any other privilege.

TOPIC 9:

YOUR policies and practices regarding document retention and/or destruction and
computer-based record-keeping. This includes all personnel or employment records made or kept
by YOU to comply with OFCCP regulations; and includes YOUR written affirmative action
program and its documentation.

OBJECTION TO TOPIC 5:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle also objects to this topic to the extent that it seeks
information or materials that are not relevant to the specific conduct alleged by OFCCP, causes
of action or defenses thereto. Oracle also objects on the ground that it previously produced Lisa
Ripley as a deponent on this topic, and OFCCP elected to conduct an interview in licu of a
deposition. Oracle also objects to this topic to the extent that it seeks information or materials
subject to the attorney-client privilege, the attorney work product doctrine, or any other privilege.
TOPIC 10:

The authenticity of documents YOU produced during the compliance review and this

enforcement action, including documents YOU produced in response to discovery requests.
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OBJECTIONTO TOPIC 10:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle also objects to this topic to the extent the discovery sought is
obtainable through other means that are more efficient, less burdensome, or less expensive.
Oracle further objects to this topic because it is overbroad and unduly burdensome as it relates to
all documents produced during the compliance review, which includes materials that have no
relevance or bearing on the claims and defenses at issue in this proceeding. Oracle further objects
to this topic on the ground that it is overbroad, unduly burdensome, oppressive, and unreasonable
for Oracle to produce a witness to testify regarding the authenticity of every single one of the
thousands of documents produced during the audit and in the course of this litigation.

TOPIC 11:

The processes and factors affecting COMPENSATION of individuals in the Product
Development, Information Technology, and Support lines of business at HQCA between January
1, 2013, and the date of the deposition, including base salary, salary increases, stock options,
stock grants, and bonuses, including:

a. The budgets YOU develop and provide leaders and managers for
headcount, base salary, salary increases, stock options, stock grants, and

- bonuses, including the cascading of the budgets through different levels of
supervisors;

b. The salary grades and salary ranges applicable to each job in Product
Development, Support, and Information Technology job functions at
HQCA, including how such salary grades are assigned to each job, how
salary ranges are assigned to each salary grades, and how markets surveys
are used to set such ranges;

c. The criteria YOU consider in setting, awarding, or changing
COMPENSATION to individuals in the Product Development, Information
Technology, and Support job functions at HQCA, including the role that a
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new hire’s or TRANSFER EMPLOYEE’s prior compensation plays in
setting initial compensation;

d. The setting of COMPENSATION, salary grades and salary ranges for
workers of companies acquired by YOU who work or will work in YOUR
Product Development, Information Technology, or Support lines of
business at HQCA between January 1, 2013, and the date of the deposition;

e. The setting of COMPENSATION, salary grades and salary ranges for
workers who transfer from Oracle affiliates in other countries (such as
Oracle India Pvt. Ltd.) into jobs in the Product Development, Support, or

- Information Technology job functions at HQCA; and

f. YOUR use of COMPA-RATIO for workers who transfer from
Oracle affiliates in other countries (such as Oracle India Pvt. Ltd.) into jobs
in the Product Development, Support, or Information
Technology lines of business at HQCA.

OBJECTION TO TOPIC 11:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the grounds that it is vague and
ambiguous, including as to the meaning of the term “budgets [] develop[ed] ... for headcounts,”
as it assumes and misconstrues the process by which budgets are allocated. Oracle further
objects to this topic to the extent that it is duplicative of testimony and information already
provided through the production of transcripts of depositions taken in the Jewest matter, as the
parties previously discussed the possibility of curtailing and limiting depositions based on the
production of those transcripts. Oracle further objects to this topic on the ground that it is
overbroad, unduly burdensome, and oppressive, particularly because it is unreasonable for
Oracle to produce a witness capable of testifying as to all the factors and criteria Oracle
considers in setting, awarding, or changing compensation for any given individual in the Product
Development, Support, or Information Technology job functions at HQCA given that decision-
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making is decentralized and involves hundreds of individual front-line and higher level
managers, with any given employee’s compensation often impacted by the decisions of multiple
such managers.

Subject to and without waiving the foregoing objections, Oracle is willing to meet and
confer regarding the testimony OFCCP seeks in this topic, particularly in light of the Jewert
PMK deposition transcripts that have already produced to QFCCP.

TOPIC 12:

YOUR policies, practices, and procedures in assigning of workers in the Product
Development, Support, and Information Technology job functions at HQCA between January 1,
2013, to the date of the deposition to products during the time they worked for YOU, and the
impact of their assignments on their COMPENSATION, This includes:

a. The method of sefting initial job, product, and team assignments for YOUR
employees at the time of hire, to include who makes the assignment
decision, the factors considered when making this decision, the evaluation
and weighting of these factors;

b. The process by which YOUR employees transfer between different jobs
and products at HQCA or receive promotions from one of them to another,
including the method and means for an employee to seek a promotion or
transfer, the method and means for YOU to direct a promotion or transfer,
the factors considered by YOU in determining whether to permit a
promotion or transfer and any method or means used by YOU to inform
YOUR employees of the opportunity to transfer and / or be promoted for a
different job or product; and

c. The process by which YOU determine if a transfer and / or promotion will
result in a COMPENSATION change for an employee, including who is
involved in making the COMPENSATION change determination, the
factors considered by YOU in determining whether to change
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COMPENSATION, the method and means by which YOU change
COMPENSATION.
OBJECTION TO TOPIC 12:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle also objects to the incorrect premise embedded in this topic
that Oracle “assigns” employees or directs or controls the jobs to which potential employees
apply as potential hires self-select the jobs to which they apply. Oracle further objects to this
topic on the ground that it is overbroad, unduly burdensome, and oppressive, particularly because
it is unreasonable for Oracle to produce a witness capable of testifying on company-wide
compensation “practices” given that decision-making is decentralized and invelves hundreds of
individual front-line and higher level managers, with any given employee’s compensation often
impacted by the decisions and “practices” of multiple such managers.

Subject to and without waiving the foregoing objections, Oracle will produce a witness
(or wifnesses) on a mutually agreed-upon day (or days) to testify generally as to the policies,
practices, and procedures regarding the determination of initial compensation and compensation
changes for employees in the Product Development, Support, and Information Technology job
functions at HQCA between January 1, 2013 and January 18, 2019.

TOPIC 13:

YOUR policies, procedures, and practices used to produce documents in response to any

request for production of documents propounded by Plaintiff.

OBJECTION TO TOPIC 13:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the grounds that it does not seek
information that is relevant to a party’s claim or defense; the policies, procedures, or practices
utilized by Oracle and/or its counsel to respond to discovery requests are not relevant to any

claim in this action and are not properly the subject of discovery. Oracle also objects to this
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topic to the extent that it seeks to elicit testimony concerning information or materials subject to
the attorney-client privilege, the attorney work product doctrine, or any other privilege.
TOPIC 14;

YOUR policies, procedures, and practices used to create documents in response to any
request for production of documents propounded by Plaintiff,

OBJECTION TO TOPIC 14:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the grounds that it does not seek
information that is relevant to a party’s claim or defense; the policies, procedures, or practices
utilized by Oracle and/or its counsel to respond to discovery requests are not relevant to any
claim in this action and are not properly the subject of discovery. Oracle also objects to this
topic on the grounds that it is vague and ambiguous, including as to the meaning of “policies,
procedures, and practices” as these terms relate to OFCCP’s over two hundred document
requests to date. Oracle further objects to this topic to the extent that it implies that either Oracle
has a standardized process through which it produces documents or other materials. Oracle
further objects to this topic to the extent that it seeks information or materials subject to the
attorney-client privilege, the attorney work product doctrine, or any other privilege.

TOPIC 15:

YOUR policies, procedures, and practices used to maintain, organize, collect, or store

any information produced in response to any written discovery request by Plaintiff.

OBJECTION TO TOPIC 15:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the grounds that it does not seek
information that is relevant to a party’s claim or defense; the policies, procedures, or practices
utilized by Oracle and/or its counsel to respond to discovery requests are not relevant to any
claim in this action and are not properly the subject of discovery. Oracle also objects to this
topic on the grounds that it is vague and ambiguous, including as to the meaning of “policies,
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procedures, and practices” as these terms relate to OFCCP’s over two hundred document
requests to date. Oracle further objects to this topic to the extent that it implies that either Oracle
has a standardized process through which it produces documents or other materials. Oracle
further objects to this topic to the extent that it seeks information or materials subject to the
attorney-client privilege, the attorney work product doctrine, or any other privilege.
TOPIC 16:

All actions YOU took in preparation to respond to any request for production of
documents propounded by Plaintiff.
OBJECTION TO TOPIC 16:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the grounds that it does not seek
information that is relevant to a party’s claim or defense; the actions taken by Oracle and/or its
counsel to respond to discovery requests are not relevant to any claim in this action and are not
properly the subject of discovery. Oracle also objects to this topic on the grounds that it is vague
and ambiguous, including as to the meaning of “actions™ as this term relate to OFCCP’s over two
hundred document requests to date. Oracle further objects to this topic to the extent that it
implies that either Oracle has a standardized process through which it produces documents or
other materials. Oracle further objects to this topic to the extent that it secks information or
materials subject to the attorney-client privilege, the attorney work product doctrine, or any other
privilege.

TOPIC 17:

YOUR policies, procedures, and practices related to how YOU drafted, maintained,

adhered to, or enforced your affirmative action plans,

OBJECTION TO TOPIC 17:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the ground that it is irrelevant to the
claims alleged in OFCCP’s Second Amended Complaint and seeks to expand OFCCP’s
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allegations to include a deficiency claim related to the compliance of Oracle’s Affirmative
Action Programs with regulatory requirements. It is therefore not a proper topic of discovery.
The ALJ made clear in his March 13, 2019, Order Filing Revised Second Amended Complaint
that any such deficiency claim would be objectionable as it “would take the litigation in a new
and different direction,” and would require the assessment of requirements “that were not at
issue in the compliance review or in this case up to this point.” The Order further stated that the
ALJ did not read OFCCP’s Second Amended Complaint to “require examining the substantive
merits of the Affirmative Action Program.” As stated, this topic goes beyond the limits set by
the March 13 Order and seeks irrelevant information relating to Oracle’s Affirmative Action
Program generally. Oracle also objects to this topic to the extent that it seeks information or
materials subject to the attorney-client privilege, the attorney work product doctrine, or any other
privilege.

TOPIC 18:

YOUR policies, procedures, and practices related to how YOU fulfill YOUR legal
obligations pursuant to 41 C.F.R. 60-1.12(b), 60-1.40(a)(1), 60-1.40(b}, 60-2.10(c), and 60-
2.11 through 60-2.17.

OBJECTION TO TOPIC 18:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic to the extent it reaches topic matter that is
irrelevant to the claims alleged in OFCCP’s Second Amended Complaint and seeks to expand
OFCCP’s allegations to include a deficiency claim related to the compliance of Oracle’s
Affirmative Action Programs with regulatory requirements, which is not a proper topic of
discovery. The ALJ made clear in his March 13, 2019, Order Filing Revised Second Amended
Complaint that any such deficiency claim would be objectionable as it “would take the litigation
in a new and different direction,” and would require the assessment of requirements “that were
not at issue in the compliance review or in this case up to this point.” The Order further stated
that the ALJ did not read OFCCP’s Second Amended Complaint to “require examining the
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substantive merits of the Affirmative Action Program.” The CFR sections referenced in this
topic cover a variety of regulatory requirements, only some of which relate to the keeping of
records related to compliance and making such records available for review. To the extent
OFCCP seeks a witness to testify to matters relating to the “substantive regulatory requirements
of an Affirmative Action Program,” or matters otherwise beyond those contemplated by the
ALJ’s March 13 Order, Oracle objects to the topic as impermissible and beyond the scope of
relevant discovery. Oracle also objects to this topic to the extent that it seeks information or
materials subject to the attorney-client privilege, the attorney work product doctrine, or any other
privilege.
TOPIC 19:

YOUR policies, procedures, and practices related to how YOU make, keep, and maintain
all personnel or employment records to comply with OFCCP regulations.

OBJECTION TO TOPIC 19:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the ground that it is irrelevant to the
claims alleged in OFCCP’s Second Amended Complaint and seeks to expand OFCCP’s
allegations beyond those actually pled. Oracle objects to this topic to the extent that it seeks
information related to the substantive regulatory requirements applicable to Oracle’s Affirmative
Action Program or information related to Oracle’s Affirmative Action Program beyond the
keeping of records related to compliance and the making of such records available for review.
Oracle also objects to this topic to the extent that it secks information or materials subject to the
attorney-client privilege, the attorney work product doctrine, or any other privilege.

TOPIC 20:
YOUR policies, procedures, and practices related to developing and maintaining YOUR

affirmative action program.
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OBJECTION TO TOPIC 20:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the ground that it is irrelevant to the
claims alleged in OFCCP’s Second Amended Complaint and seeks to expand OFCCP’s
allegations to include a deficiency claim related to the compliance of Oracle’s Affirmative
Action Programs with substantive regulatory requirements. It is therefore not a proper topic of
discovery. The ALJ made clear in his March 13, 2019, Order Filing Revised Second Amended
Complaint that any such deficiency claim would be objectionable as it “would take the litigation
in a new and different direction,” and would require the assessment of requirements “that were
not at issue in the compliance review or in this case up to this point.” The Order further stated
that the ALJ did not read OFCCP’s Second Amended Complaint to “require examining the
substantive merits of the Affirmative Action Program.” As stated, this topic goes beyond the
limits set by the March 13 Order, and seeks irrelevant information relating to Oracle’s
Affirmative Action Program generally. Oracle also objects to this topic to the extent that it secks
information or materials subject to the attorney-client privilege, the attorney work product
doctrine, or any other privilege.

TOPIC 21;

YOUR policies, procedures, and practices related to developing and maintaining
diagnostic components, including YOUR quantitative analysis, created and designed to evaluate
composition of YOUR workforce and affirmative action program.

OBJECTION TO TOPIC 21:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the ground that it is irrelevant to the
claims alleged in OFCCP’s Second Amended Complaint and seeks to expand OFCCP’s
allegations to include a deficiency claim related to the compliance of Oracle’s Affirmative
Action Programs with substantive regulatory requirements. It is therefore not a proper topic of
discovery. The ALJ made clear in his March 13, 2019, Order Filing Revised Second Amended
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Complaint that any such deficiency claim would be objectionable as it “would take the litigation
in a new and different direction,” and would require the assessment of requirements “that were
not at issue in the compliance review or in this case up to this point.” The Order further stated
that the ALJ did nof read OFCCP’s Second Amended Complaint to “require examining the
substantive merits of the Affirmative Action Program.” As stated, this topic goes beyond the
limits set by the March 13 Order and seeks irrelevant information relating to Oracle’s
Affirmative Action Program generally. Oracle also objects to this topic to the extent that it seeks
information or materials subject to the attorney-client privilege, the attorney work product
doctrine, or any other privilege.
TOPIC 22:

YOUR policies, procedures, and practices related to developing and maintaining action-
oriented programs YOU designed to correct problem areas and attain YOUR established goals
and objectives for YOUR affirmative action program.

OBJECTION TO TOPIC 22:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the ground that it is irrelevant to the
claims alleged in OFCCP’s Second Amended Complaint and seeks to expand OFCCP’s
allegations to include a deficiency claim related to the compliance of Oracle’s Affirmative
Action Programs with substantive regulatory requirements. It is therefore not a proper topic of
discovery. The ALJ made clear in his March 13, 2019, Order Filing Revised Second Amended
Complaint that any such deficiency claim would be objectionable as it “would take the litigation
in a new and different direction,” and would require the assessment of requirements “that were
not at issue in the compliance review or in this case up to this point.” The Order further stated
that the ALJ did not read OFCCP’s Second Amended Complaint to “require examining the
substantive merits of the Affirmative Action Program.” As stated, this topic goes beyond the
limits set by the March 13 Order and seeks irrelevant information relating to Oracle’s
Affirmative Action Program generally. Oracle also objects to this topic to the extent that it seeks
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information or materials subject to the attorney-client privilege, the attorney work product
doctrine, or any other privilege.
TOPIC 23:

YOUR policies, procedures, and practices for developing and maintaining internal
auditing and reporting systems to measure YOUR progress for YOUR affirmative action
program.

OBJECTION TO TOPIC 23:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the ground that it is irrelevant to the
claims alleged in OFCCP’s Second Amended Complaint and seeks to expand OFCCP’s
allegations to include a deficiency claim related to the compliance of Oracle’s Affirmative
Action Programs with substantive regulatory requirements. It is therefore not a proper topic of
discovery. The ALJ made clear in his March 13, 2019, Order Filing Revised Second Amended
Complaint that any such deficiency claim would be objectionable as it “would take the litigation
in a new and different direction,” and would require the assessment of requirements “that were
not at issue in the compliance review or in this case up to this point.” The Order further stated
that the ALJ did not read OFCCP’s Second Amended Complaint to “require examining the
substantive merits of the Affirmative Action Program.” As stated, this topic goes beyond the
limits set by the March 13 Order and seeks irrelevant information relating to Oracle’s
Affirmative Action Program generally. Oracle also objects to this topic to the extent that it seeks
information or materials subject to the attorney-client privilege, the attorney work product
doctrine, or any other privilege.
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TOPIC 24;
YOUR policies, procedures, and practices for monitoring and examining YOUR
employment decisions and compensation system for YOUR affirmative action plan, and

developing and maintaining these policies, procedures, and practices.

OBJECTION TO TOPIC 24:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the ground that it is irrelevant to the
claims alleged in OFCCP’s Second Amended Complaint and seeks to expand OFCCP’s
allegations to include a deficiency claim related to the compliance of Oracle’s Affirmative
Action Programs with substantive regulatory requirements. It is therefore not a proper topic of
discovery. The ALJ made clear in his March 13, 2019, Order Filing Revised Second Amended
Complaint that any such deficiency claim would be objectionable as it “would take the litigation
in a new and different direction,” and would require the assessment of requirements “‘that were
not at issue in the compliénce review or in this case up to this point.” The Order further stated
that the ALJ did not read OFCCP’s Second Amended Complaint to “require examining the
substantive merits of the Affirmative Action Program.” As stated, this topic goes beyond the
limits set by the March 13 Order and seeks irrelevant information relating to Oracle’s
Affirmative Action Program generally. Oracle also objects to this topic to the extent that it seeks
information or materials subject to the attorney-client privilege, the attorney work product
doctrine, or any other privilege.

TOPIC 25:

YOUR policies, procedures, and practices related to developing and maintaining YOUR
availability determination under 41 C.F.R. 60-2.14, YOUR incumbency to availability
comparison under 41 C.F.R. 60-2.15, and YOUR placement goals under 41 C.F.R. 60-2.16.
OBJECTION TO TOPIC 25:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the ground that it is irrelevant to the
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claims alleged in OFCCP’s Second Amended Complaint and seeks to expand OFCCP’s
allegations to include a deficiency claim related to the compliance of Oracle’s Affirmative
Action Programs with substantive regulatory requirements. It is therefore not a proper topic of
discovery. The ALJ made clear in his March 13, 2019, Order Filing Revised Second Amended
Complaint that any such deficiency claim would be objectionable as it “would take the litigation
in a new and different direction,” and would require the assessment of requirements “that were
not at issue in the compliance review or in this case up to this point.” The Order further stated
that the ALJ did not read OFCCP’s Second Amended Complaint to “require examining the
substantive merits of the Affirmative Action Program.” As stated, this topic goes beyond the
limits set by the March 13 Order and seeks irrelevant information relating to Oracle’s
Affirmative Action Program generally. Oracle also objects to this topic to the extent that it seeks
information or materials subject to the attorney-client privilege, the attorney work product
doctrine, or any other privilege.
TOPIC 26:

YOUR policies, procedures, and practices related to developing and maintaining: how
YOU identify or determine problem areas, action-oriented programs, and internal audit and
reporting systems under 41 C.F.R. 60-2.17(b) through (d).
OBJECTION TO TOPIC 26:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the ground that it is irrelevant to the
claims alleged in OFCCP’s Second Amended Complaint and seeks to expand OFCCP’s
allegations to include a deficiency claim related to the compliance of Oracle’s Affirmative
Action Programs with substantive regulatory requirements. It is therefore not a proper topic of
discovery. The ALJ made clear in his March 13, 2019, Order Filing Revised Second Amended
Complaint that any such deficiency claim would be objectionable as it “would take the litigation
in a new and different direction,” and would require the assessment of requirements “that were
not at issue in the compliance review or in this case up to this point.” The Order further stated
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that the ALJ did not read OFCCP’s Second Amended Complaint to “require examining the
substantive merits of the Affirmative Action Program.” As stated, this topic goes beyond the
limits set by the March 13 Order and seeks irrelevant information relating to Oracle’s
Affirmative Action Program generally. Oracle also objects to this topic to the extent that it seeks
information or materials subject to the attorney-client privilege, the attorney work product
doctrine, or any other privilege.

TOPIC 27:

YOUR policies, procedures, and practices related to creating, maintaining, and make
available for inspection YOUR information on impact pursuant to 41 C.F.R. 60-3.4 and
60-3.15.

OBJECTION TO TOPIC 27:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic on the ground that it is irrelevant to the
claims alleged in OFCCP’s Second Amended Complaint and seeks to expand OFCCP’s
allegations beyond those actually pled. Oracle objects to this topic to the extent that it seeks
information related to the substantive regulatory requirements applicable to Oracle’s Affirmative
Action Program or information related to Oracle’s Affirmative Action Program beyond the
keeping of records related to compliance and the making of such records available for review.
Oracle also objects to this topic to the extent that it seeks information or materials subject to the
attorney-client privilege, the attorney work product doctrine, or any other privilege.

TOPIC 28:

YOUR policies, procedures, and practices related to how YOU decide job placement,

project assignment, and compensation for new hires.

OBJECTION TO TOPIC 28:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic to the extent that it is duplicative of
testimony and information already provided through the production of transcripts of depositions
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taken in the Jewett matter, as the partics previously discussed the possibility of curtailing and
limiting depositions based on the production of those transcripts. Oracle further objects to the
incorrect premise embedded in the topic as phrased that Oracle directs or controls the
“placement” or “project assignment” for new hires; potential hires self-select to which jobs they
apply. Oracle further objects to this topic on the ground that it is overbroad, unduly burdensome,
and oppressive, particularly because it is unreasonable for Oracle to produce a witness capable of
testifying on company-wide compensation “practices” given that decision-making is
deéentralized and involves hundreds of individual front-line and higher level managers, with any
given employee’s compensation often impacted by the decisions and “practices” of multiple such
managers. Oracle further objects to this topic on the ground that it is overbroad, unduly
burdensome, and oppressive because OFCCP has not pled a claim regarding promotions.

Subject to and without waiving the foregoing objections, Oracle will produce a witness
(or witnesses) on a mutually agreed-upon day (or days) to testify generally as to the policies,
practices, and procedures regarding the determination of initial compensation for new hires in the
Product Development, Support, and Information Technology job functions at HQCA between
January 1, 2013 and January 18, 2019.
TOPIC 29:

YOUR policies, procedures, and practices related to how YOU decide to promote
someone to a position in management.

OBJECTION TO TOPIC 29:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle objects to this topic to the extent that it is duplicative of
testimony and information already provided through the production of transcripts of depositions
taken in the Jewetf matter, as the parties previously discussed the possibility of curtailing and
limiting depositions based on the production of those transcripts. Oracle further objects that this
topic is vague and ambiguous and assumes there is a policy, practice or procedure specific to
promoting an employee into a management position. Oracle further objects to this topic on the
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ground that it is overbroad, unduly burdensome, and oppressive, particularly it is unreasonable
for Oracle to produce a witness capable of testifying on all advancement and promotion
“practices” at HQCA for the relevant job functions given that decision-making is decentralized
over the appropriate class period and involves hundreds of individual front-line and higher level
managers, with any given employee’s advancements and/or promotions often impacted by the
decisions and “practices” of multiple such managers. Oracle further objects to this topic on the
ground that it is overbroad, unduly burdensome, and oppressive because OFCCP has not pled a
claim regarding promotions.

Subject to and without waiving the foregoing objections, Oracle will produce a witness
{or witnesses) on a mutually agreed-upon day (or days) to testify generally as to how employees
may become managers in Oracle’s Product Development, Support, and Information Technology
job functions at HQCA between January 1, 2013 and January 18, 2019.
TOPIC 30:

YOUR policies, procedures, and practices related to how YOU gather and use
information about the prior income eamed by new hires, including YOUR use of this
information to set pay for new hires.

OBJECTION TO TOPIC 30:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle further objects to this topic on the ground that it is overbroad,
unduly burdensome, and oppressive, particularly because it is duplicative of testimony and
information already provided through the production of transcripts of depositions taken in the
Jewett matter, as the parties previously discussed the possibility of curtailing and limiting
depositions based on the production of those transcripts.

Subject to and without waiving the foregoing objections, Oracle is willing to meet and
confer regarding the testimony OFCCP seeks in this topic, but takes the position that it should

not have to produce additional testimony on this topic in light of the multiple PMK witnesses in
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Jewett who already have testified on it, and given that Oracle already has produced the Jewett
PMK deposition transcripts that have already produced to OFCCP.
TOPIC 3i1:

YOUR policies, procedures, and practices related to how YOUR employees can file
complaints of discrimination and how Y QU follow up on those complaints.

OBJECTION TO TOPIC 31:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle also objects to this topic to the extent that it seeks information
or materials subject to the attorney-client privilege, the attorney work product doctrine, or any
other privilege. Furthermore, the topic as phrased is overbroad to the extent that it seeks
information or materials that are not relevant to the specific conduct alleged by OFCCP or the
location and population at issue in its Second Amended Complaint. Oracle likewise objects to
this topic based on the lack of a defined time period.

Subject to and without waiving the foregoing objections, Oracle will produce a witness
(or witnesses) on a mutually agreed-upon day (or days) to testify generally as to non-privileged
policies, procedures, and practices related to how employees can raise complaints of
discrimination and how Oracle investigates such complaints.

TOPIC 32:

Whether YOU have received any complaints from any employee related to pay

discrimination and how YOU handled those complaints.

OBJECTION TO TOPIC 32:

Oracle incorporates by reference its General Objections and its Specific Objections to
Definitions set forth above. Oracle also objects to this topic to the extent that it seeks information
or materials subject to the attorney-client privilege, the attorney work product doctrine, or any
other privilege. Furthermore, the topic as phrased is vague and ambiguous as to time and
location, as well as overbroad o the extent that it seeks information or materials that are not
relevant to the specific conduct alleged by OFCCP or the location and population at issue in its
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Secon.d.Amended Complaint. Oracle likewise objects to this topic based on the lack of a defined
time period.

Subject to and without waiving the foregoing objections, Oracle will produce a witness
(or witnesses) on a mutually agreed-upon day (or days) to testify generally as to complaints of
pay discrimination raised by employees within the Product Development, Support, and
Information Technology job functions at HQCA during the time period from January 1, 2013,

through January 18, 2019 and Oracle’s responses thereto.

April 10,2019 GARY R. SINISCALCO
ERIN M, CONNELL
R. RIDDELL
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PROOY OF SERVICE BY ELECTRONIC MAIL

1 am more than eighteen years old and not a party to this action. My business address is Orrick,
Herrington & Sutcliffe LLP, The Orrick Building, 405 Howard Street, San Francisco, California
94105-2669. My electronic service address is [NAME]@orrick.com.

On April 10, 2019, I served the interested parties in this action with the following document(s):

DEFENDANT’S OBJECTIONS TO OFCCP’S AMENDED NOTICE OF DEPOSITION PURSUANT
TO 41 C.FR. § 60-30.11 AND FED. R. CIV. P. 30(B)(6)

by serving true copies of these documents via electronic mail in Adobe PDF format the documents

listed above to the electronic addresses set forth below:

Marc A. Filotin (pilotin.marc.aidol.ecov)

Laura Bremer (Bremer.Laurai@dol.gov)

Jeremiah Miller (miller.jeremiah@dol.gov)

Norman E. Garcia (Garcia.Norman@DOL .GOV)

U.S. Department of Labor, Office of the Solicitor, Region IX — San Francisco
90 Seventh Street, Suite 3-700

San Francisco, CA 94103

Telephone: (415) 625-7769 / Fax: (415) 625-7772

I declare under penalty of perjury under the laws of the State of California that the above is true and
correct.

Executed on April 10, 2019, at San Francisco, California.

Jacqueline D. Kaddah






U.S. Department of Labor Offive of the Solicitor

80 7th Strest, Suite 3-700
8an Franciaco, California 84103

April 1,2019

VIA ELECTRONIC MAIL

John D, Giansello

ORRICK, HERRINGTON & SUTCLIFFE LLP
51 West 52nd Street

New York, NY 10019-6142

Re: OFCCP v. Oracle America. Inc.. QALJ Case No. 2017-CFC-00006

Dear John:

I wrile in response to your Jeweit meet and confer communications last week to include on
Friday, March 29, 2019, and as a follow up to OFCCP’s reply on the same date.

OFCCP is following up on its offer Friday to provide notice in advance to Oracle if it plans
to serve a deposition notice for a person most knowledgeable (“PMK”} deposition for any of the
topics listed in the Jewett PMK deposition notice(s) to Oracle. As stated on Friday, we believe
that Oracle’s suggestion to provide notice for “anything that may range cutside the matters for
which those witnesses were designated” is unworkable, would lead to further disputes and these
deponents did not testify as PMK witnesses for these other topics. OFCCP also noted that while
it would give prior notice before serving the PMK deposition notices on the same topics, it could
not wait indefinilely for Oracle to file its protective order motion and that it would notice the
depositions if the parties could not quickly resolve their differences through the meet and confer
process. OFCCP took this position since Oracle would not agree to file its protective order
miotion within five days of receiving OFCCP’s notice. To date, OFCCP is still awaiting Oracle’s
response Lo its last offer,

I terms of the non-PMK depositions, counsel for the Jewerr plaintiffs consented to Oracle
nroducing them to OFCCP in the atiached document, This consent satisfies the requirement of
Section four of the Jewets protective order and resolves Oracle's previous “significant issues of
personal privacy” objection. Judge Clark’s protective orders resolves Oracle’s confidential
concerns about its own documents. Lastly, as previously identified last week, these documents
arve highly relevant because both litigations concern gender pay discrimination against women at
Qracte’s Redwood Shores Headquarters and Oracle’s compensation policies for these women
were the same throughout California. Thus, OFCCP is requesting that Oracle produce the non-
PMK depositions forthwith.

In terms of the other Jewett document production requests, OFCCP is requesting, as a
compromise, that Oracle produce a detailed index of Jewetr documents that it currently does not
plan to produce in response to RFP 167. OFCCP will review the items contained therein to
address Oracle’s burdensome claim. While OFCCP is making this compromise offer, OFCCP
still reserves the right to bring a motion to compe! for RFP 167 based on Oracle’s boilerplate
abjections being waived because they lacked the required support. For RFP 168, OFCCP does

Working To Improve The Lives of America’s Working Families
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not believe that the production of the written discovery requests, responses and meet and confer
communications thereto in Jewers are burdensome and again requests Oracle’s production
thereof.

Given that OFCCP has been waiting since January for these documents, Oracle did not
provide a substantive response until March 25, 2019, and it is now April, OFCCP is requesting a
prompt response to these communications for these three RFPs. OFCCP is also requesting
unredacted versions of the PMK transcripts by the close of business Wednesday, April 3, 2019.
If we do not receive them by that date, we will serve PMK deposition notices without regard to
the topics previously noticed in those depositions and do miotion practice to obtain these
depositions.

Sincerely,

NORMAN E. GARCIA
Senior Trial Attorney




From: Jirp Binbarg

To: Miker, Jeremifal - 50
Subject: RE: OFCLP v, Orade- seaking documentz
Date: Friday, March 25, 2019 3:55:48 PM
letemiah,
Plaintiffs consent to Oracle producing those materials to yau,

Jirn

From: Miller, Jeremiah - SOL {mai%to:MillerJereméah@doLgov}
Sent: Thursday, March 28, 2019 6:06 PM

To: fim Finberg <jfinberg@altshulerberzon.com>

Subject: OFCCP v, Oracle-- seeking documents

Hi Jim,

We are seeking transcripts (and exhibits) for the depositions that the parties took in Jewett, et al, v.
Oracle America, Inc., as well as written discovery requests and responses. We are aware that
cenfidential information in that litigation is subject to 2 protective order, and that that order (in
paragraph 4) requires written consent of the other parties prior to the disclosure of confidential
information. Therefore, | am Writing to you to request your consent on behaif of your clignts to the
production of un-redacted deposition transcripts and exhibits for depositions taken by the parties in
the Jewett matter, as well as written discovery requests and responses served in Jewett.

ltis our position that any confidential information produced through these transcripts and exhibits
would be subject to the proteciive order in our case, OFCCP v, Orocle America, Ine, 5o we do not
believe there is any risk that your clients’ or the deponents’ confidential information (a5 defined by
the Protective Order in OFCCP v. Oracle America, inc.) will be released as a result of this production,

Please let me know if you consent to Oracle producing these materials to us.

Thank you,
Jaremiah

Jeremiah Miller

Counsel for Civil Rights

U.s. Department of Labor, Office of the Solicicor
300 Fifth Avenue, Suite 1120 )

Seattle, WA 98104

telephone; 206-757-6757

fax: 206.757-6761

This document may eontain information that is privileged by the attorney-client privilege or work
product doctrine or otherwise exempt from disclosure under applicable law. Do not disclose without
consulting the Office of the Solicitor,



Owricly, Herrington & Soetelifle LLP
51 West 52nd Street

April 5, 2019 Naw York, NY 10019-4142,
. . _ _ +1212 506 5000

VIA B-mail: (Garcia.Norman@dol.gov; Bremer. Laura@@dol.gov) arrick.con

Norman E. Garcia, Esq.

Senior Trial Attorney ~John D. Giansello

United States Department of Labor- E iglansello@orrick.com

90 Seventh Street, Room 3-700 D #1212 506 5217

San Francisco, CA 94103 F +4212 506 5151

Re:  OFCCPv. Oracle America, Inic.
OALJ Case No. 2017-OFC-00006; OFCCP:No. RO01192699

Dear Mr. Garcia;

In furtherance of my prior response 1o your April 1, 2019 letter, today Oracle is producing load
files that include the four unredacted transeripts and exhibits from the Persons Most
Knowledgeable (PMKs) depositions in the Jewert litigation. The PMK materials include
transcripts and exhibits from Anje Dodson (produced at ORACLE_HQCA 0000398389 to
ORACLE_HQCA 0000399189), Kristina Karstensson Edwards (produced hereat
ORACLE_HQCA_ 0000399190 to ORACLE_HQCA_ 0000399378), Chad Wayne Kidder
(produced at ORACLE HQCA 0000399379 to ORACLE _HQEA 0080’%99639) and Kate
Waggoner (produced here at. ORACLE HQCA_ 0000399631 to ORACLE_HQCA_
0000401021). As I'stated in my previous letter, we do-not concede that this production is
refevant to the issues:in this proceeding, and Oracle reserves its rights in that fegard.

Furthermore, we are producing these materials in accordance with oure-discovery protocols and
they ‘are marked “Confidential” in their entirety due to system limitations-that do not facilitate
confidential designations by page or line numbers. However, through this leiter we narrow our
designations as reflected in the attached chart. These materials are only being produced subject
to our understanding that you will observe each of the designations in accordance with the
protective order in effect in this litigation.

ce: Jeremiah Miller, Esq. (via email to Miller Jeremiah@dol.gov)
Charles C. Song, Esq. (via email to Song.Charles.C@dol.gov)

4158-9023-401 L3



orricl

Orrick, Herrington & Sutcliffe LLP

April 10. 2019 400 Capitol Mall
? 8th Floor
] Sacramento, CA 95814-4497

Via B-Mail +1 915 447 9200
orrick.com

Jeremiah Miller

o J.R. Riddell

Office of the Solicitor
E jriddeli@orrick.com

U.S. Department of Labor D +1 916 529 7928

300 Fifth Avenue, Suire 1120 F +1 16 320 4000

Seattle, WA 98104

Re: OFCCP ». Oracle, Inc., ot afl., Case No. 2017-OFC-00006
Notices of Deposition Pursuant to FRCP 30(b}(6) and 41 C.FR. 60-30.11

Dear Jeremiah:

I write regarding yout notice of deposition pursuant to FRCP 30(b){6) and 41 C.F.R. 60-30.11,
which was served on April 5, 2019, as well as the six depositions noticed pursuant to 41 CFR 60-
30.11(b) in recent weeks.

Based on tecent meet and confer discussions between counsel, we undetstand OFCCP intends to
proceed with these various depositions, but hold them open to be subsequently resumed after
Oracle’s completes its document and data production. Oracle is not amenable to producing the
witnesses a second time, and T write to make its position clear,

OFCCP pushed Oracle to schedule various fact witness depositions knowing full well that Oracle is
actively collecting, reviewing and producing documents, pulling and producing massive amounts of
data, prepating responses and objections to a 6th Set of RFPs, and meeting and conferring regarding
muttiple REPs from prior sets of discovery. Nevertheless, we responded by coordinating availability
and proposing dates as soon as we were ifx a position to do so (advising you that we were still
coordinating with two witnesses regarding their availability). Accordingly, if OFCCP wishes to
move forward with these depositions on the dates scheduled, it certainly may do so. However, given
the burdens, travel, and time associated with preparing these witnesses, in addition to the
inconveniences occasioned on the witnesses, Oracle will only voluntarily produce these employees
for fact depositions once. Should OFCCP desire to ask those witnesses about documents and data
that will not be produced prior to these depositions, Oracle will wotk with OFCCP to reschedule
mutually convenient deposition dates to occur after Oracle completes its document and data

productions, and ptior to the July 3, 2019 close of fact discovery.
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In light of the foregoing, please let us know whether you wish to reschedule any of the depositions
currently on calendar, and whether you still want to depose Mallory Cohn and Lyane Carrelli in their
individual capacities prior to completion of Oracle’s document and data production.

As for the 30(b}(6) deposition notice, we need time to coordinate with Otracle and potential
witnesses to testify regarding topics where we agree to produce witnesses, but for the time being
Oracle’s Objections to the 32 topics ate enclosed. The Objections reflect thete are topics over
which we need to meet and confer to facilitate identifying and preparing designees, and so Oracle is
unable to confirm deposition dates at this time. We will, however, work with you toward that end.

Moreover, we anticipate that for some of the noticed topics, we may designate as our 30(b)(6)
witness some of the witnesses who already have been noticed in their individual capacity.
Accordingly, we want to discuss with you how best to schedule these depositions so these
individuals do not need to appear for deposition on multiple occasions. Additionally, OFCCP
previously stated its intent to review the Jewert PMK transcripts we produced last week to determine
how and where it could narrow its topics, but, based on the time the notice was sent and the topics
identified in the notice, it does not appear that any such review took place. We request that OFCCP
do so now and consider narrowing the topics consistent with the spirit of our discussions and

agreement to produce these materials.

After you've had an opportunity to review our Objections, I suggest we schedule a meet and confer
call. Of course, should you wish to schedule the 30(b)(6) deposition before Oracle completes its
production, we will work with you to find mutually agreeable dates. Again, howevet, please note
Oracle will not produce 30(b)(6) designees more than once.

Very truly yours,

JR. Riddell

Enclosures

4155-9699-2795




U.S. Department of Labor Office of the Solicitor

350 5. Figueroa Street, Suite 370
Los Angeles, CA 90071-1202

Reply to:
Charles Song
(213) 894-5365

April 19,2019

VIA ELECTRONIC MAIL

J.R. Riddell

ORRICK, HERRINGTON & SUTCLIFFE LLP
400 Capitol Mall, Suite 3000

Sacramento, CA 93814

Re: OFCCP v. Oracle America, Inc.. QALJ Case No. 2017-OFC-00006

Mr. Riddell:

This letter is to memorialize our meet and confer discussions on April 18 and 19, 2019,
regarding Oracle’s objections and responses to OFCCP’s Amended 30(b)(6) Notice of Deposition.
In general, Oracle stood by its objections for every request, and the parties were unable to resolve
numerous topics. Aside from the topic-specific discussions outlined below, the parties met and
conferred about the following general topics:

First, OFCCP objected to Oracle’s repeated use of the qualifier “generally” to describe what
its 30(b}{(6) witnesses would testify about. The parties agreed that regardless of Oracle’s use of
this word, Oracle will comply with its obligation to prepare and produce 30(b}(6) witnesses who
will be prepared to testify about information known or reasonably available to Oracle.

Second, the parties disagreed about the role of the Jewert deposition transcripts in this
litigation. Oracle repeatedly delayed OFCCP’s efforts to acquire the Jewe#f transcripts even after
OFCCP offered to wait to serve its 30(b)(6) notice. Given Oracle’s past and continuing
obstructionist behavior in this litigation, it cannot complain that OFCCP refused to wait even
longer to serve its notice. In any event, OFCCP is entitled to its own depositions in this action and
will not agree to modify its notice to remove topics that may have been discussed in other,
according to Oracle, irrelevant litigation to which OFCCP was not a party. However, OFCCP is,
of course, still reviewing the Jewert deposition transcripts received a few days ago with an eye to
limiting duplicative questioning,

Third, the parties were unable to agree on the temporal scope of topics concerning
compensation. OFCCP’s position is that we are entitled to inquire about facts up to the date of the
deposition, whereas Oracle claims that it should be limited to January 18, 2019. Given that Oracle
promised to reconsider its position, please let us know by April 23, 2019 whether Oracle will agree
to OFCCP’s time period.



JR. Riddell
April 19, 2019

The parties further discussed issues related to specific topics:

Topic 1: OFCCP agreed to limit the period from January 1, 2013 to January 18, 2019 for
purposes of testimony regarding this topic. OFCCP expressed concern that Oracle was narrowing
the topic to exclude testimony about “identifying, screening, and interviewing COLLEGE
RECRUITS, {and] matching COLLEGE RECRUITS to PT1 positions at HQCA.” Oracle clarified
that it will produce a witness to testify about those issues as well.

Topic 2: OFCCP agreed to limit the period from Januvary 1, 2013 to January 18, 2019 for
purposes of testimony regarding this topic. Again, Oracle clarified that it will produce a witness to
testify about all subtopics included.

Topic 3: OFCCP agreed to limit the period from January 1, 2013 to January 18, 2019 for
purposes of testimony regarding this topic. Oracle will produce a witness to testify about this topic.,

Topics 4-5: Oracle clarified that despite its objection to definition 7 (“transfer employees™),
it will produce a witness to testify about compensation for transfers in the Product Development,
Support, and Information Technology job functions at HQCA. Oracle, however, refused to allow
testimony on the remaining subtopics, including its process and training for recruiting, hiring, and
assigning transfers. Oracle claimed that such issues are overbroad and irrelevant. Further, the
parties disagreed about the temporal scope for the topic. See supra pg. 1.

Topic 6: Oracle agreed to produce a witness to testify about OFCCP’s document and data
requests and Oracle’s response to those requests. This includes testimony about Oracle’s response
to requests for which they ultimately did not produce documents or data.

Topics 7-8: Oracle refused to produce a witness to testify about these topics. Oracle claimed
that it is not possible to prepare even multiple witnesses to testify about these topics. Instead,
Oracle offered to answer technical questions in writing. OFCCP noted that Oracle has previously
told OFCCP to request this information in depositions during meet and confer discussions.

OFCCP offered to accept testimony on only the four spreadsheets listed in its notice and that
Oracle continue to answer questions about other data. Oracle rejected OFCCP’s offer based on its
unsupported and unexplained undue burden objection. Oracle also claimed that some of the
testimony that OFCCP seeks is protected by the work product doctrine, and that OFCCP should
be satisfied with the information it obtained during pre-discovery interviews. OFCCP explained
that it cannot rely on those interviews because they were not on the record, under oath, and Oracle
instructed its witnesses not to answer multiple times, impeding OFCCP from developing a full
understanding of the issues in question,

Topie 9: Oracle refused to commit to producing a witness for this topic. Again, Oracle claims
that OFCCP already obtained enough information during its interview of Lisa Ripley. Oracle asked

Page 2 of 4
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if OFCCP would be willing to travel to Denver for the deposition, but OFCCP noted that it has the
legal right to take the deposition in California. Oracle agreed to reconsider its position. Please let
us know by April 23, 2019 whether Oracle will agree to produce a witness for this topic.

Topic 10: The parties agreed to continue discussions about stipulating to authentication of
documents. OFCCP reserved its right to take a 30(b)(6) deposition on this topic if the parties cannot
agree on the terms of a stipulation in a timely manner.

Topic 11: The parties could not reach an agreement on this topic. Oracle refuses to produce
someone to testify, because Kate Waggoner discussed the topic during her OFCCP interview and
because it claims that the testimony would be duplicative of her testimony in the Jewett
depositions.

Topic 12: In its response to this topic, Oracle offered testimony on “policies, practices, and
procedures regarding the determination of initial compensation and compensation changes for
employees in the Product Development, Support, and Information Technology job functions at
HQCA.” However, this topic seeks testimony on the assignment of workers to products in those
job functions and the impact of those assignments on compensation.

On one hand, Oracle claimed that there is no “assignment” of workers. At the same time,
however, Oracle belatedly objected that Kate Waggoner had already testified about this topic
during OFCCP interviews. Oracle also claimed that there may be responsive testimony in the
Jeweft deposition transcripts.

Ultimately, Oracle agreed to produce a witness only for the compensation part of this topic.
Oracle agreed to reconsider whether it will produce a witness for the remainder of the topic,
including worker assignment. Please let us know by April 23, 2019 whether Oracle will agree to
produce a witness to testify about the entire topic.

Topic 13-16: OFCCP explained the bases for these topics, including that the lawsuit involves
recordkeeping violations, that Oracle has raised undue burden objections in discovery multiple
times, and that Oracle itself has told OFCCP to ask about recordkeeping in depositions. See, e.g.,
OFCCP Letter to Oracle Re April 8, 2019 Meet and Confer, at 3. Still, Oracle refused to produce
a witness to testify about these topics.

Topic 17-28: OFCCP explained that it does not consider these topics to be part of a
“deficiency” claim. In fact, the language of these topics tracks what Judge Clark has already agreed
that OFCCP can litigate. Oracle disagreed and stated that it believes these topics are actually
contrary to Judge Clark’s orders. Oracle refused to produce a witness to testify about these topics.

Topic 29, 31-32: Oracle agreed to produce a witness to testify about these topics. The parties,
however, disagreed about the time period relevant for this topic. OFCCP explained that it is entitled

Page 3 of 4
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to explore whether Oracle is currently in compliance with regulations. The parties did not reach
an agreement on this time period dispute.

Topie 30: Oracle refused to produce a witness for this topic. Again, Oracle claims that
OFCCP already obtained all of the information it needs through pre-discovery interviews.

Scheduling Bepositions: OFCCP made its fourth request for Malory Cohn’s availability for
deposition. Oracle agreed to inquire about Cohn’s availability, but refused to state when it would
be able to provide such dates. OFCCP reminded Oracle that it noticed Ms. Cohn’s deposition on
March 29, 2019, and that counsel stated he would promptly confer with Ms. Cohn when she
returned from leave the week of April 8, 2019, To date, three weeks after our notice, Oracle has
yet to ask Ms. Cohn for her availability.

Oracle requested that OFCCP take the testimony of Ms. Waggoner on 30(b}(6) topics 4, 3,
11, 12, and 28 on the same or consecutive days to her individual deposition on May 1, 2019, in
Denver. OFCCP has considered Oracle’s request but, unfortunately, will not be able to
accommodate Oracle’s request.

Finally, for the topics Oracle has agreed to produce witnesses for, please designate witnesses
and provide us their availability for depositions. Thank you very much.

Sincerely,

/s/ Charles Song

Jeremiah E. Miller, Counsel

Charles C. Song, Senior Trial Attorney
Jessica M. Flores, Trial Attorney

M.J. Cristopher Santos, Trial Attorney
U.S. Department of Labor

Office of the Solicitor
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Orrick, Herrington & Sutcliffe LLP

Aprﬂ 22 2019 400 Capitol Mall
: 8th Floor
. . Sacramento, CA 95814-4497

Via B-Mail +1 916 447 9200
orrick.com

Charles Song

o J.R. Riddell

Office of the Solicitor
E jriddell@orrick.com

U.S. Department of Labor D+ 516 329 7928

350 South Figueroa Street, Suite 370 F +1 916 329 4900

Los Angeles, CA 90071

Re: OFCCP v. Oracle, Ine., ¢f al., Case No. 2017-OFC-00006

Dear Mt. Song:

I write to respond to your letter of April 19, 2019, labeled “Memorialization Letter”, which
purports to memorialize our April 18 and 19 meet and confer calls, and to correct the
misrepresentations and omissions therein. Your letter repeatedly either misstates Oracle’s positions
or omits them entirely in an apparent effort to construct an inaccurate record. Moreover, while you
portray Oracle as uncomprotnising in its positions, you fail to memorialize that OFCCP was
unwilling to discuss any meaningful compromise to its topics, largely because your team still has not
reviewed the Jewett PMK deposition transcripts, and to the extent any review has taken place the
deposition taking attorneys have failed to coordinate with the team of attorneys who engaged in
these meet and confer discussions.

At this point, T wtite to correct the most glaring and gross mischaracterizations set forth in
your letter. First, OFCCP cannot impose an arbitrary deadline (following a holiday weekend, no
less) demanding that Oracle reconsider its positions and provide a written response within two
business days of your Friday afternoon demand, particulatly where OFCCP has and continues to
drag its feet with respect to Oracle’s 30(b}(6) deposition notice. As explained to you during our first
call, I am on vacation this week. While I have taken the time to respond to your Good Friday after
hours correspondence, and will continue to coordinate with my team and Oracle regarding the
issues discussed during out call, I am not and will not be in 2 position to respond to your unilateral
demand. Instead, as I said during our call, T will work to get back to you regarding those issues and
respond as soon as I am in a position to do so.



Chatles Song
April 22, 2019
Page 2

Oracle’s 30(b)(6) Notice

Furthermore, OFCCP’s unwillingness to work with Oracle to reduce the butden on
individual witnesses and to save both sides time and expense is particulatly troubling in light of
OFCCP’s position with respect to Oracle’s 30(b}(6) deposition notice. Specifically, OFCCP has
indicated that it will seek a protective ordet to prevent Oracle from taking 30(b)(6) depositions if
Oracle insists on further responses to its second set of interrogatories. It is impossible to reconcile
OFCCP’s aggtessive refusal to narrow its own 30(b)(6) topics in light of Oracle’s good faith efforts
to provide information through other means on the one hand, with its simultaneous refusal to
produce witnesses in response to Oracle’s 30(b)(6) notice. Notwithstanding the discussion of
individual topics and issues below, if OFCCP cannot align its diametrically opposed positions,
Oracle will have no choice but to involve the court before any 30(b}(6) depositions go forwatd.

Narrowing of Topics Based on Production of fewett Deposition Transcripts

Your description of OFCCP’s position on limiting or removing topics duplicative of swotn
testimony Oracle already provided in the Jewett PMK deposition transcripts is grossly misleading—
and suggests OFCCP has generously offered to limit the questions it wilt ask of Oracle’s 30(b)(6)
designees. For that reason, I am compelled to make an accurate record demonstrating OFCCP is
now backtracking and wants Oracle to prepare witaesses on all 32 topics, and subtopics, even
though the preparation may be unnecessary because OFCCP may decide not to ask questions in
light of Oracle’s Jewett PMK testimony. As you know, after having to spend time and resoutces
addressing the invalid subpoena that OFFCP served on Jewetf counsel despite having no authority to
do so, Oracle agreed to produce transcripts of depositions taken in the Jewesf matter based on
OFCCP’s indication that it would review those transcripts and limit or remove topics that were
redundant of the prior depositions. However, now that it has those transcripts in hand, OFCCP
completely refuses to modify or limit its topics to remove unnecessary and redundant subject matter.
Clearly, having gotten what it wanted, OFCCP decided to renege on its priot statements.

In a March 26, 2019, email to John Giansello, Notman Gatcia told Oracle that “[a]s stated
previously, after we review [the Jewe## transcripts], we may determine that it is unnecessary to depose
some of the witnesses, or may choose to limit our questioning. ‘Thus, ptoviding the depositions will
likely lead to efficiencies for both parties.” Ina Matrch 28, 2019, email from Mr. Giansello to Mt.
Garcia, Oracle then committed to producing the depositon transcripts by the end of the following
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week (April 5, 2019). Mr. Garcia’s March 29, 2019, email in response acknowledged Oracle’s
commitment, and further stated that OFCCP “will also agree to give prior notice to Oracle before
noticing PMK depositions on the same topics in the notice of depositions for [the Jewers] depositions
and will meet and confer with Oracle to attempt to resolve disputes,” while couching that promise
with the caveat that OFCCP receive the transcripts before filing its notice. Notwithstanding Mr,
Garcia’s attemnpt in that email to impose an arbitrary deadline of April 3, Oracle produced the Jewers
transcripts, as promised, by the deadline discussed between both sides —i.e., on April 5.

Despite knowing that Oracle had agreed to produce the fewest transcripts by April 5, and
despite indicating that it would review those transcripts in order to determine whether it could
narrow its topics (and potentially avoid deposing some witnesses), and despite promising to give
prior notice before notcing any 30(b){(6) depositions on the same topics, OFCCP served its 30(b){6)
notice on April 5, without any priot notice, and mere houts before receiving the promised
transcripts. Needless to say, this timing suggests that OFCCP sought to serve its notice before
receiving the transcripts it had promised to review so that it could renege on its commitment.

In an attempt to place the blame for OFCCP’s change of heatt on Oracle, OFCCP
repeatedly stated during the meet and confer that if only OFCCP had received the Jewesr deposition
transcripts before it served its 30(b)(6) notice, it would have evaluated the testimony to determine if
it could more narrowly tailor its 30(b}(6) topics. However, despite having now had those transcripts
for two weeks (not 2 “few days”, as your letter suggests), OFCCP indicated during the meet and
confer that it is now unwilling to consider limiting zny of its repetitive topics based on the content
of those transcripts. Instead, OFCCP’s position is that it will review the transcripts “with an eye to
limiting duplicative questioning,” but that Oracle must still prepare witnesses for all of the requested
topics, even where those topics were thoroughly covered and explained in the Jewesf testimony. Such
a promise is llusory at best and, of course, does nothing to lessen the burden on witnesses, who will
have to be prepared on all of the redundant subject matter included in OFCCP’s 30(b)(6) topics.

It is unclear how OFCCP can reconcile its position that it zo#/d have reviewed the transcripts
and limited the scope of its 30(b)(6) notice if it had received the transcripts before serving its notice
with the fact that it has yet to complete its review of said transcripts two weeks after receiving them.
Moteover, there is no reason why, as patt of the ongoing meet and confer process, OFCCP cannot
now review the Jemwert transcripts and work with Oracle to eliminate unnecessarily duplicative Topics
and subject matter.
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As desciibed, Oracle has made good faith efforts to provide OFCCP with information that
would allow OFCCP to limit or remove certain Topics, thereby saving both sides time and expense
and reducing the burden on witnesses. OFCCP’s attempt to characterize these efforts as
“obstructionist behavior” is ironic indeed, considering it is OFCCP that has reneged on its
statements and now refuses to complete its review of the testimony and resume discussions about
how the Topics could be narrowed or eliminated. OFCCP has had the Jewess transcripts in its
possession for two weeks, and has previously committed to reviewing those transcripts with the goal
of making the Parties’” depositions more efficient and less burdensome. OFCCP’s stated reason for
refusing to do so — that it served its deposition notice on the same day, but slightly before, receiving
the transctipts — does not hold water. We ask that OFCCP complete its review of the Jewe#
transcripts and work with Oracle to limit OFCCP’s 30(b)(6) topics to avoid unnecessary repetition
and to teduce the burden on witnesses who have alteady had to sit for deposition on the same
topics.

Time Period at Issue

During our call, we discussed the approprtiate time period to be applied to the topics listed in
OFCCP’s 30(b){(6) deposition notice. While we agreed that topics 1, 2, and 3 were limited to the
petiod from January 1, 2013 to January 18, 2019, OFCCP stated that its position was that the other
topics should cover the period from January 1, 2013, through the date of the deposition as the
notice states. Your letter omits Oracle’s reasoning for suggesting a January 18 cutoff for all Topics.
Namely, because the parties have agreed to a cutoff date of January 18, 2019, for all documentary
and electronic discovery, we do not think it would be approptiate to extend the scope of the 30(b)(6)
depositions beyond that date. Among other concerns, this could lead to difficulties wherein a
witniess might potentially have to review and/or be asked about documents at deposition that were
not produced to OFCCP because they post-dated January 18, 2019. In order to avoid any such
issues, we think it best to limit the time period at issue in these depositions so that it matches the
clean cut-off date for documentary and electronic evidence agreed to by the parties. We did not
reach an agreement on this point but Oracle agreed to revisit it, while OFCCP refused to reconsider
its position.
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Topics 1 Through 3

While we ate largely in agreement with respect to Topics 1 through 3, I want to clazify that,
as I stated on our call, Oracle cannot produce a witness to testify as to the “matching” of college
recruits (referenced in Topic 1) because Oracle does not “match” or “assign” employees to specific
positions. Rather, college recruits self-select. Aside from that issue, Oracle agreed to produce a
witness to testify as to Topics 1 through 3 as discussed.

Topics 4 and 5

As we discussed on our call, T'opics 4 and 5 reference issues related to hiring and to
compensation for transfer employees. Because there are no longer any hiring/recruiting claims
related to transfer employees at issue in this case, Oracle noted this in its objection while offering to
produce a witness to testify as to the remaining compensation-based issues. We discussed this
reasoning specifically on our call, and the patties came to an agreement that Oracle would produce a
witness on the compensation issues. Yet your letter decides to present this agreement as
“Oracle...refus[ing] to allow testimony on the remaining [hiring-related] subtopics.” This mis-
portrayal of an agreement between the parties is indicative of OFCCP’s continued refusal to meet
and confer in good faith.

Topics 7 and 8

In sirnilar fashion, your letter compietely misstates my response to OFCCP’s counter-
proposal that Oracle produce a witness to testify as to the four spreadsheets listed in Topic 7 while
answering other technical questions about the data in writing. T'o be clear, Oracle did not reject that
offer and I told you I would need to look at the spreadsheets and consult with my team. Indeed,
that coordination began after our Thursday call. I stated on the call that we would consider
OTFCCP’s offer, while also cautioning that even just the four listed spreadsheets cover a wide range
of information given all the subtopics and details OFCCP seeks here. White we of course appreciate
any offer of compromise, the fact remains that even just the four identified spreadsheets are the
product of work by multiple different groups. Nevertheless, we will consider what can be done
along the lines of your proposal and get back to you.
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Furthermore, your statement that Oracle’s objection that producing a witness of witnesses to
testify as to almost every aspect of its massive data production would be impractical and unduly
burdensome is “unsupported and unexplained” borders on willful blindness. As we discussed on
our call (and as Oracle has made clear to OFCCP timme and again), Oracle’s data production is
massive, and consists of multiple large files, hundreds of fields, and millions of individual entries.
The identification, pulling, aggregation, cross-checking, and production of that data required
incredible amounts of time and effort by many individuals. Moreover, any given data field may have
been created by one individual or group, filled by another, and pulled by yet another. As a result,
there is no single individual, or even group of individuals, who could testify as to all of the data
issues requested in Topics 7 and 8 for all of the data produced in real-time. Not only is it
disingenuous to suggest that Oracle has provided no suppozt for its objection to the burdensome
nature of these T'opics, that burden should, if nothing else, be self-evident from the huge amount of
data OFCCP now has in its possession.

Topic9

While your letter cotrectly states that Oracle would consider its position regarding re-
producing Tisa Ripley, you omit OFCCP’s statement that it would consider whether it could travel
to Denver to take this deposition. Oracle will consider your request that it produce Ms. Ripley yet
again and get back to you. However, consistent with your commitment to consider traveling to
Denvert, to minimize the burden on the witness where Oracle flew her out her the last time around,
that commitment needs to be memorialized as well. We will wait to hear from you.

Topic 11

Your lettet again misstates Oracle’s position with regard to Topic 11. Specifically, Oracle did
not “refuse to produce someone to testify.” As described above, Oracle’s position is that OFCCP
needs to review the transcripts of depositions in the Jewesz matter and determine whether the topic
can be nartowed so that Oracle’s witness does not have to testify on duplicative subject matter.
Moreover, I stated on our April 19 call that we recognized that, at minimum, sub-topics 11(e) and
11{f) constituted new areas and that we would produce a witness — likely Kate Waggoner — to testify
as to those issues. How you can take that affirmative statement and then memorialize that Oracle

has refused to produce a witness is puzzling at best. Moreover, I mentioned Kate Waggoner could
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likely be designated to testify on the portions of Topic 11 for which Oracle agrees to produce a
witness following meet and confer (and OFCCP’s review of the Jewett PMK testimony).

Topic 12

Your letter also misstates Oracle’s position and statements during the meet and confer call
relating to Topic 12. As I explained on our call, Topic 12 asks for Oracle’s “policies, practices, and
procedures in assigning of wotkers...” Our objection to this T'opic is based on the fact that Oracle
does not “assign” workers to particular jobs. Rather, individuals apply to specific job openings and,
if they are hired, are hired into that specific job. As such, there are no policies, practices, or
procedures covering the “assigning of workers™ to specific products. However, because the Topic
also refers to compensation, Oracle offered to produce a witness who could testify as to
compensation and compensation changes in the identfied job functions. Moreover, and as
memorialized above, Mr. Garcia acknowledged that OFCCP would give prior notice to Oracle
before noticing 30(b){6} depositions on the same topics covered in Jewett PMK depositions and that
it would meet and coafer to resolve disputes in that regard. That, of course, did not happen.

Coatrary to your letter, Oracle did not “claim(] that there is no ‘assignment’ of workers,”
and, “[a]t the same time . . . belatedly object that Kate Waggoner had already testified about this
topic.” Rather, I stated during the call that Kate Waggoner had already testified as to separate
compensation topics (not the assignment topic that is the focus of Topic 12). There is no belated
objection at issue here or anywhere else with respect to any objections based on Jewett PMIC
testimony. Ses, e.g, Oracle’s Objections, General Objection 7.

Oracle will consider producing a witness to cover “the remainder of the topic,” but, as
explained during our call, OFCCP needs to review the Jewett transcripts and assess how and where
the topic/subtopics can be natrowed. Both sides should discuss how to proceed on this topic once

your review is complete. As a result, we cannot commit to meeting your arbitrary deadline.
Topics 13 Through 16

Your letter, which purports to memorialize the Parties’ discussions duting the meet and
confer, omits Oracle’s basis for standing on its objections to these topics. As I stated during the call,
Topics 13 through 16 seek a witness to testify about Oracle’s (and by proxy, Orrick’s) underlying
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practices for responding to OFCCP’s discovery requests. How a party and its counsel tespond to
discovery is cleatly not relevant to the actual claims at issue in this case and necessarily implicates
privileged information. Moreover, your inapposite reference to a letter discussing unrelated
discovery requests does not somehow transform Oracle/Orrick’s handling of discovery into a
proper deposition topic.

Topics 17 Through 27

Yout letter, which again purports to memorialize the Parties’ discussions, fails to fully state
Oracle’s explanation of its basis for standing on its objections to these topics. Judge Clark made
clear in his March 13 Order that OFCCP’s Revised Second Amended Complzaint would not be read
to extend to “a substantive analysis of the [AAP] developed and maintained by Oracle.” OFCCP’s
permitted claim concerns whether Oracle gave OFCCP information in tesponse to its requests ot
not. As I stated during our meet and confer, the language of Topics 17 through 27 cleatly attempts
to reach a substantive review. The topics noticed delve into the way the AAP was structured, its
components, and how Oracle ran its Affirmative Action Program. This is precisely the attempted
expansion of issues that Oracle feared when it objected to OFCCP’s Second Amended Complaint

and these topics appeats to be an end run around the clear intent of Judge Clark’s ruling.
Topic 28

Although your letter lumps Topic 28 in with topics relating to Oracle’s Affirmative Action
Program, Topic 28 itself asks for a witness to testify about “policies, practices, and procedures
related to how [Oracle] decide[s] job placement, project assignment, and compensation for new
hires.” As Oracle has stated, it does not “place” or “assign” individual employees into specific jobs.
However, to the extent "T'opic 28 includes an inquiry into “compensation for new hires”, Oracle has
offered to produce a witness to testify regarding the “determination of initial compensation for new
hires,” in the relevant job functions.

Topic 30

Your letter again fails to accurately memorialize our conversations. Oracle did not refuse to
produce a witness here. Rather, I explained Oracle produced three PMI witnesses in Jewett and
explained you should review those transcripts because I failed to see what else you could possibly
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want ot need that had not already been provided thtough these three witnesses’ testimony. You
agreed to look at the transcripts and get back to us. Tellingly, however, even before your team took
the time to review these three transcripts, you indicated it was unlikely OFCCP would end up
narrowing the topics..

Scheduling Depositions

With regard to Mallory Cohn, while you make much of the amount of time since you
noticed Ms. Cohn’s deposition and that “Oracle has yet to ask Ms. Cohn for her availability,” your
letter omits my explanation that Ms. Cohn was on matetnity leave and that I’ve told you this
multiple times. Oracle’s desire not to intrude on a new mothet’s maternity leave is, of course, a
perfectly valid reason for the delay in setting a date for her deposition — which is no doubt why your
letter fails to mention it. As I stated during the meet and confer, now that Ms. Cohn has returned to
work, Oracle will work with her to determine her availability and we will get back to you within a
reasonable ime. However, you also agreed (yet you failed to memorialize this) that you would
confer with whoever is going to take her deposition about combining her individual deposition with
30(b)(6) testimony regarding College Recruiting (if we designate het to testify on those topics).

Mote generally, your letter rejects, without explanation, Oracle’s request that OFCCP
combine, where possible, the depositions of individuals and 30(b)(6) designees where the topics and
deponent overlap. This request applied not only to Kate Waggoner, who you identify, but to any
instance where OFCCP has individually noticed a witness that may also be a 30(b)(6) designee (for
instance, Shauna Holman-Harries and Malloty Cohn). Moteover, yout letter omits any meaningful
discussion of Oracle’s request. Where OFCCP plans to individually depose witnesses who may also
be designated as a 30(b)(6) witness, it would be more efficient and less burdensome to combine
those depositions on the same day or at least to take them on back-to-back days. This is particularly
true where OFCCP is likely to depose individual witnesses on subjects overlapping with its 30(b){(6}
topics. Indeed, as 1 explained during our calls, it is hard to fathom what else you would want to
depose Ms. Waggoner (who resides near Deaver) about other than compensation (and you already
have her 30(b)(6) interview responses and two days of her Jewett PMK testimony); Ms. Cohn about
anything other than College Recruiting; or Ms. Holman-Harries (who resides near Phoenix) about
anything other than the audit. It is unclear why OFCCP would reject this request out of hand when
it would do much to lessen the burden on witnesses {(for some of whom travel can be difficult due

to family obligations) and to reduce the expense to the Parties. To the extent Oracle produces these
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witnesses, it intends to prepare and produce them only once. 1f OFCCP is unwilling to work with
Oracle to schedule depositions in a reasonable, logical fashion, Oracle will have no choice but to
postpone depositions until these issues are resolved and/or to raise them with Judge Clark.

Finally, Oracle will continue to work to identify withesses and determine their availability for

those Topics on which it is producing a witness, but cannot commit to do so by your arbitrary
deadline.

Very truly yours,

J.R. Riddell

4132-7159-1196



U.S. Department of Labor Office of the Solicitor
350 8. Figueroa Street, Suite 370
Los Angeles, CA 900711202

Reply via phone or in writing to:
MLJ. Cristopher Santos (213-894-0201}) &
Charles Song (213-894-5365)

May 2, 2019

VIAELECTRONIC MAIL

Erin M. Connell

ORRICK, HERRINGTON & SUTCLIFFE LLP
405 Howard Street

San Francisco, CA 94105

J.R. Riddell

ORRICK, HERRINGTON & SUTCLIFFE LLP
400 Capitol Mall, Suite 3000

Sacramento, CA 95814

Re: OQFCCP v, Oracle America, Inc., OALJ Case No, 2017-OFC-00006

Ms. Connell and Mr. Riddell:
I write to follow up on a few outstanding discovery issues.

OFCCP’S 30(b)6) NOTICE

Jewett Depositions

We reviewed the Jeweft deposition transcripts you produced and, while we do not intend
to be duplicative, we cannot agree to forfeit or limit our right to inquire into and follow up on the
topics discussed during those depositions. As you know, OFCCP is not a party to that case, did not
participate in those depositions, and private counsel took those depositions without coordination
with OFCCP. OFCCP would be severely prejudiced if unable to make its own decisions on which
questions to ask and how, which exhibits to question witnesses about and how, and whether to
seek clarification or elaboration from witnesses on specific answers. See, e.g., Am. Airlines, Inc.
v. Travelport Ltd., No, 4:11-CV-244-Y, 2012 WL 12884824, at *2 (N.D. Tex. Sept. 19, 2012)
(refusing to limit deposition testimony even where the same parties involved in separate cases).
Further, it appears that the parties in the private litigation narrowed the topics during meet and
confer discussions at which, again, OFCCP was not involved. See, eg.,
ORACLE HQCA 0000400597. It is thus unreasonable and prejudicial for OFCCP to limit its
questioning based on an incomplete understanding of the scope of the topics discussed during those
separate depositions. Given these concerns and the public importance of this case, it is improper
for Oracle to attempt to limit OFCCP’s discovery rights based on the discovery strategy and
choices of a separate, unrelated private party in a different case.
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Temporal Scope

In its April 22, 2019 letter, Oracle confirmed that it would reconsider its position on
whether 30(b)(6) deposition testimony (for all topics except 1-3) encompasses the period from
January 1, 2013 to the present. See, e.g., FEOC v. Autozone, Inc., 258 F.Supp.2d 822, 831 (W.D.
Tenn. 2003) (*“Courts typically will permit discovery in employment discrimination cases to cover
a reasonable number of years before and after the alleged discrimination.” (internal citations
omitted)). As Oracle has not notified OFCCP that its position has changed, it appears Oracle will
not agree that 30(b)(6) deposition testimony will encompass the period from January 1, 2013 to
the present. If Oracle has changed its position, please notify us by May 8, 2019.

Topics 7 and 8

In its April 22, 2019 letter, Oracle agreed to consider OFCCP’s offer to limit deposition
testimony to the four spreadsheets listed in OFCCP’s notice provided Oracle continues to answer
data questions in writing and agree that OFCCP may rely on those written representations at
hearing. As Oracle has failed to respond to OFCCP’s offer to limit these topics, it appears Oracle
will not agree to OFCCP’s offer to compromise. If this is incorrect, please advise us by May 8,
2019.

Topic 9

OFCCP cannot agree to commit additional, limited resources to depose Oracle’s witness
(Lisa Ripley) in Denver, CO when she could have been deposed earlier and Oracle is required by
law to produce her in San Francisco, CA. Again, OFCCP previously agreed to interview Ms.
Ripley informally because Oracle objected to a deposition under oath at that earlier stage in
litigation. Oracle cannot complain about additional costs and burden now, when it knew well that
its objections prior to and during Ms. Ripley’s interview—such as instructing her not to answer
certain questions—would necessitate future testimony under oath. Accordingly, please confirm by
May 8, 2019 whether Oracle will produce Lisa Ripley for deposition under oath about topic 9.

OUTSTANDING REQUESTS FOR PRODUCTION

RFP 46 (Joyce Westerdahl)

In the meet and confer on August 7, 2017, Oracle agreed to OFCCP’s August 4, 2017
proposal to limit RFP 46, but counter-proposed producing Ms. Westerdahl’s emails from a sample
period as an initial set, without prejudice to OFCCP requesting additional emails at a later date. In
its August 7, 2017 letter, Oracle confirmed:

Page 2 of 4
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[Alny agreement by OFCCP to limit Oracle’s initial search of Ms. Westerdahl’s
emails to the January 1, 2013, to June 30, 2014 time period would be without
prejudice to OFCCP’s ability to later argue that a similar review of her emails for
the longer time period is appropriate, based on OFCCP’s review of the initial set of
emails produced.

After OFCCP agreed to limit Oracle’s initial search without the use of search terms to the sample
period, Oracle produced 68 emails. After reviewing these emails, OFCCP does not believe search
terms are necessary and requests Ms. Westerdahl’s remaining emails be produced without the use
of search terms. Please advise us of the date Oracle can produce these emails or when you can
meet and confer on this matter by May 8, 2019.

RFP 67 (Internal Complaints)
In OFCCP’s letter dated August 4, 2017, it acknowledged Oracle’s proposal to produce:

[Internal complaints regarding race discrimination in the PT1 job group and race
or gender discrimination in the Product Development, I'T, and Support lines of
business in the form of (1} demand letters and complaints made through Oracle’s
ethics hotline and (2) written complaints received by HR managers responsible for
the three relevant lines of business and the PT1 job group at HQCA.

In the same letter, OFCCP counter-proposed that Oracle add “documents reflecting verbal
complaints made to HR managers identified in Oracle’s proposal.” After reviewing OFCCP’s
request, you agreed to modify the proposal to include a “reasonably diligent search for and
production of documents reflecting such verbal complaints.” You further stated this was “subject

to those documents being ‘relevant’ in terms of the scope” proposed in your letter dated August 3,
2017.

To date, Oracle has produced only limited external and internal complaints and no
complaints from the hotline. OFCCP would like to meet and confer about this request to determine
if there are outstanding documents that Oracle has not produced. Please advise us of your
availability to meet and confer on this matter by May 8§, 2019.

DEPOSITION SCHEDULING

In its April 22, 2019 letter, Oracle agreed to identify certain 30(b){(6) witnesses, their
availability, and the topics for which it is producing those witnesses. OFCCP also noticed the
deposition of Joyce Westerdahl on April 26, 2019 and asked to reschedule the deposition of Lynne
Carrelli. OFCCP has yet to receive the availability for depositions of the 30(b){6) witnesses, Ms.
Westerdahl, or Ms. Carrelli. As the close of discovery is rapidly approaching, please provide their
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availability for depositions this week.
Sincerely,

/s/ M.J. Cristopher Santos

Jeremiah B, Miller, Counsel

Charles C. Song, Senior Trial Attorney
Jessica M. Flores, Trial Attorney

M.J. Cristopher Santos, Trial Attorney
U.S. Department of Labor

Office of the Solicitor
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