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inciudes but is not limited to, ﬁGCQMﬁNTS that HELATE 1o the “other analysis” (s.g., final varsion{s],
work papers) and DOCUMENTS RELATED fo any controls YOU employed to account for “legitimate
explanatory factors.” .

“Work papers” are defined as “statistical analysis or analyses that gave rise to the calculations in the
NOV™ “cantrol” is defined as how OFCOP uses the tenn in the NOV; "employ” means used; and
sscoount” is its ordinary definition to take into account, “Factors” is quoted from the NOV and thus has
the same dafinition in the RFPs 25 OFCCP defines it in the NOV. Without walving our right to sesk these
draft documents should the issus be presented to the ALJ at some later point In time, Oracle is not
seoking drafts af this ime.

Likewlse, RFP No. 76 is changed to read: Al DOCUMENTS RELATED to the allegation in Attachment A
of the NOV that the "OFCOP analyzed Cracle's employess’ compensation data by Oracle job function
using @ model that included the natural log of annual salary as a dependent variable, and acoounisd for
differences in employess’ gender, work experience at Oracle, work sxperience prior to Oracle, full-
time/part-time status, axempt status, global caresr lavel, job specially, and job title” including but not
fimited to this analysis and all othar models conducted as wall as differsnt models and computations,
whether or not refarrad o in the NOV.

Without waiving our right to seek all of the documents encompassed within these requests should the
issue be preseniad fo the ALJ &t some later point in time, Oracle is not seeking drsfts of how the
undarlying data was used and is wiling to efiminate the word "considerad,” "rejectad,” and "tterations” in
RFP Mo, 78, Oracle is seeking both the mﬁaré'yéng dats as well ag the final form of how the underlying
data was used In requast No, 78

WKAVI, Oracle's REP Nos. 75 and 78 contain Inadverient misquotations to the NOV; OFCCP can
acesnt Oracle’s clarifleations or Oracle will propound new RFFy

RER Np. 75 seeks: Al DOCUMENTS RELATED w the allegalion in Vioiation 2 of the NOV that YOU
“analyzed Oracle's compensation system and, through regression and olher analysis, found statistically
significant pay disperities based upon sex after controliing for legitimate explanatory factors.” This
reaupest includes but is not Bmited to, DOCUMENTS that RELATE o the “other anaiy@%s"{@.gv, final
versions, work papers and drafis) and DOCUMENTS RELATED lo any controls YOU amployed to
account for “legltimate explanstory factors.” {emphasis added). Oracle clarifies thet RFP No. 75 should
fack tha NOY and should read; AlLDOCUMENTS RELATED 1o the sllegation in Viokstion 3 of the NQV
that YOU “sveluated gnd analyzed ORACLE's compansation system and, tvough regression and other
analysis, found statistically significant pay disparities based upon race after controlling for legitimate
explanatory factors.” This request includes but s not limited to, DOCUMENTS that RELATE fo the "uther

FExhibit B
Page 52 of 8



Morman £ Garcls
July 27, 2017
Page 20

analysis” (s.g., final version(s), work papers) and DOCUMENTS RELATED to any controls YOU
smploved to acoount for legitimate explanatory factors.” (emphasis added).

Sientiady, RFP No. 78 is chenged fo read: All DOCUMENTS RELATED to the allegation in Viotation 4 of
the NOV that YOU “evaluated and analyzed Oracle’s compensation system and, through regression and
other analysis, found statistically significant pay disparities based upon race after coriroiing for lsgitimate
explanatury factors. This request includes but ks not limited to, DOCUMENTS that RELATE io the "other
analysis’ (8.q., final varsion(s), work papers) and DOCUMENTS that RELATED to any confrols YOU
emploved to account for “legitimate explanatory factors.” ‘

Wk pagers” ars defined as "statistical analysis or analyses that gave rise 1o the calculations in the
MOV “control” is defined as OFCOP uses the term in the NOV, "employ” means used, and "account’is
its ordinary definition to ke inte account. "Factors” is quotad from the NOV and thus has the same
definition in the RFPs as OFCCP defines it in the NOV, Without walving our right to seek these draft
documents should the issus be presented to the ALJ at some later point in time, Oracle is not seeking
drafis at this tme,

HEXVE Reserving s rights, Oracle clarifies RFP No. 77 is not seeking drafts al this tims

REP No: 77 requests: Al DOCUMENTS RELATED tw the allegation at page 2 of the NQV that YOU
conducted an "analysis of Oracte’s applicant dsta and approprisie workforce avaitablity statistios,”
including but aot imited to, all analysis, COMMUNICATIONS, factors, data, and slalistics, whether or not
raterrad to in the NOV. ‘

Without waiving our right fo seak all of the documents encompassed within these requests should the
fasue be presented to the ALJ at some fater point in time, Oracie & nol seeking drafts of how the
underlying was data used and is willing to eliminate the words “draft,” “considerations” and “considered” in
REF Mo, 7T, As | mantioned during our mest and confer call on July 25, 2017, RFF No. 77 s sealing
both the underlying data ss well as the final form of how the underlying data was used.

HEHVIL FFP Mo, 80 s clear but Oracle olarifies that “pay analysis group” and Ysimilany
slituated” arg the same as used In Divective 307

OFGOP requested clarification for RFP No. 80, howaver, Oracle contends that the request is clearas it
stands particularly in light of the fact that the OFCCP is an agency of the Department of Labor. Howevar,
in effort 1o mest and confer without intervention by the ALJ, Oracle clarifies that "pay analysis group” in
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the RFP and "sirmilarly situated” ars defined as it is used in Directive 307, This ﬁformaiimﬁ iw avallable on
OFCCP's website, hitos Awww. dolgoviofeopireasicompliance/directives/dir307. him 2

Without walving our right to seek these draft documents should tha issue be presentsd to the Al i
some later point In tme, Oracle s nof seeking drefis at this fime.

RHKIK, BFP No. 81 is clear bud Oracle clarifies

OFCCP's request for a definition of “explanatory pay factors” in RFP No, 81 s not well taken glven its role
as an agency in tha Department of Labor, Oracle contends that the request is clear. Monsthalass,
Ciracte defines “explanatory pay factors” as “explanatory factors” as OFCCP uses that lerm in fis NOV
and in Directive 307 on OFCCP's wabsite -

hitns www. dol aoviokoopireas/compliance/directives/dir307 him {Factors - Elements which are
proposed to explain differences in employee compansation under a contracior's compensation system
and pracbcss.”),

Without waiving our right 1o sesk all documents encompassed within this request should the issue be
presentad to the ALJ at some later point in time, Oracle is not seeking internal deliberations among
employses with respect o any drafts. With the same reservation of rights, Oracle is pot at this time
sesking communications with respest to tria! preparation, including communications with testifying experts
or consulling axperts) retainad for the purpose of preparing for hearing in this malter.

OFCOP's stated concern with respact tme and scope is not wall taken. OFCCP did not object to RFP
Mo, 1 on this ground. Furthermore, this RFP is suffisiently tethered to only those documents related to
the "“violations alleged In the NOV or Amendad Complaint.” Please confirm that you will produce
documants in response fo this request,

i Siracte cannot olarify REP Mo, 82 without sdditional information from OFCCP

EOFCOP's website raads: "Pay Analysis Group — A group of employvees (poteniially from muliple job
fes, uniis, categories andior job grouns) who are comparabla for purposes of ths conbractors pay
practices. Regression analysis may be performed on different types of pay anslysis groups. A pay
analysis group may be fimited to a single job or titls, or may include muitiple distinct units or categories of
workers. A pay analysis group may combine employess in different jobs or groups, with statistical conliols
n ensure that workers are simitarly situated ” it also provides: " Similarly Situated Employeas —~ The
dsterminetion of which employess are similarly situated is case specific. Relevart factors in determining

similanty may invhude lasks serformad, skills, effort, level of responsibiiity, wm’k‘;‘*g conditions, job
aifficulty, minimum qualifications, snd other objective factors. Emplovess are similarly situated where thay
-arg comparghie on the faciors relevant o the if"‘fﬁ%}%&{mtiij}ﬂ avan if they are not comparabls on others
{sge Seclions 5 :am‘é # belowy.”
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During meat and confer you asked for clarification of any "onsite inspection” referenced in RFP No. 82
The plain lenguage of the request seeks salt DOCUMENTS RELATED o anry ofsite inspoction of the
HOCA worksits in connection with your compliance review . . . " (smiphasis added). Oracle clarifles that,
at this fime, this RFP encompasses documenis related to the scheduling of interviews. Oracle is wiling 1
reconsider its position if (1) QFCCP will stipulate in wriing that it will not refy on evidence with respect ©
schaduling of intenviews in support of its claims and {4} OFCOPR will agree to producs unredacted ‘
interview summaries and notes of those Individuals with whom Orzcle facilitated the scheduling. Without
those two stioulations, Oracle will need evidence of interview scheduling to defend itself against OFLGPs
siaims and to argue that the some inferviewse identities were known to Oracle {o undermine any claim of
privitege by OFCCP, See infra,

OFCOP raised a ime and scope concern with respact to this RFP. Oracle is willing to consider further
narrowing REP No. 82 if OFCCP can confinm that the scope of the evidence i will rely upon is simliariy
narrowed to just the compliancs review at HQCA in Seplember 2014, OFCCP intends to rely on
evidencs oulside of the compliance review period, then Oracle cannol further narrow this request at this
Hms. :

OECCP indicatad to Oracle that # could not respond as o what evidencs # intends o rely on without

actusily reviewing 2l of the evidence potentially responsive fo this request. That may be frue. tis &

position all parties are in when responding to discovery, To the exdent that OFGOP intends to rely on

domements from other HOCA complisnce reviews to support its claims in this action, Oracle Is gntitied to
- ihe same information hreugh discovery.

OFCCH's requast for clarification of “memorializing” is not well taken. Oracte adopls OFCTP's definttion
of *remorializing” as used on page 4, paragraph 19 of QFCCP's first set of requests for the production of
documents to Oracle. Noris OFOCPs request for dlarification of “dompliance review” well taken,

OFCCP did aot farmally oblect to the term “compliance review” and OFCCP has usad the tsrm
‘compliance review” in its ameanded complaint and throughout s responses v Oracle’s Amended
Interrogatories. Nonatheless, Oracle defines “compliance review” as an “analysis by OFCOP of the hiring
and emplovmant practices of the contractor, the wiitten affirmative action program (AAP), and the resulls
of the affirmative action efforts undertaken by the contractor, A complience review may procsed in three
stages: desk audl, onsite review and offsite analysis.” This information is availlable on GFCCH's wshsite
hitpshersrs dol govioioopfiress/oomplisnce/fags/ACE  faus Mm#Qi2. OFCCR slso used "compliance
reviaw” throughout its awn reguests for production of documents.

UL RFP Ne. 84 s clear, but Oracls will reddva®t as set forth in this letler In order to mesl and
ponfar '
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Although Oracle contends that the RFP is inteligible as written, in an effort to meet and conler, Oracle
rediafis RFP No. 84 0 reguest :

Al DOCUMENTS RELATED i any statements made to YOU by any THIRD PARTY, inchuding but not
titsd fo applicants, or smployess, regarding any of the allegations in Paragraphs 7 through 10 of the
Amended Complaint, For purposes of RFP Ne. 84 only, "DEFENDANT" is defined to mean Qracle
America, Ine. and is investigalors, altormeys, officers, executives, directors, agents, and all other
PERSONS and entities representing it or acting on its behalf. All other lerms are defined the same,

Please confirm whather you will aceept RFP No. 84 as redrafted,
XL OFCOP’s sought clerifieations to RFP No. 88 are not well taken
During meet and confer, OFCCP asked Oracle to explaln the difference between “statement” in RFP No.

84 and "COMMUNICATION” in RFP No. 85. This oblection is nol weil taken, OFCCP did not object to
“staternent” in its wiillen responses and "COMMUNICATION" is defined in Oracle's requests for

doctmments, Nonstheless, In effort to maet and confer, Oracle refers CFCCR 1o the dictionary definiiions

of "statement.” itps:hww mermiam-webster com/dicticnarystatement (including "a raport of facts or
opinions” and “"the act or process of stating or presenting orelly or on paper”). See Miller v. Akanno, No.
ARV E-LIDRSR, 2018 WL 886204, at 72 (E.D. Cal Jan, 18, 2018 "l determining the ‘olain
meaning of & word, we may consult dictionary definitions, which we trust to capturs the common
sontemporary understandings of the word."} {infernal citations omitied),

LU, BFP Mo, 88 is clear but Oracle clarifiss

OFCOP sought clarification of RFP No, 86 claiming that would encompass evervihing in tha case.
Again, this objection is not well faken. The request is limited by its reference i "anecdotal evidanca,” a
termn of art, referenced in Directive 307 and on OFCCP's website,

hitos faww dol aovfofconlreas/compliance/diractives/dir307 him;

Ritps: Meron dolgoviokop/ressioomplianceffaaa/AGE  faos htm.

¥LIY. OFCGP must produse altachments with smails

Plegse confirm hat OFCOR has produced altechmenis to emalls. See Fed. B Civ. P34 (BI2HEY o e
Deniyre Cregm Prog, Lisb, Liig., 262 FR.D. 120, 128 128 (0.0.C. 2013) (holding that emalls should be
produced with sttachmanis], Allernatively, please confirm that the amails have been produced in a
manner that alfows them 1o be matched to their atlachments. Id at 128,

¥LY,  Uracle’s position is sound and not inconsistent
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Throughout our meet and confer discussions you have suggested that Oracle's positions In s discovery
requests are somehow inconsistant with respect to Oracle’s own discovery responses. Thig is untrus.
Oracie's sonduct has been sound.

For example, you have suggested that OFCCP is not obligated to produce documents in respenss o
BER No, 85 which seeks “All DOCUMENTS RELATED to the allegation in Paragraph 12 of the Amended
Complaint that YOU requested ‘varlous records’ that ORACLE ‘refused to produce,’ including but not
fimited fo all requests YOU contend YOU made and all responses or explanations provided by ORAGLE”
As texplained in our meet and confer, the goai of the request is to determing the scope of what OFCGP
camends constitutes frecord” of Oracle’s allegad “refusal” (o produce documants in the audit, i OFCCP
produces a document that Oracle does net have that reguests information that Qracle never received, of
it OFCOP fails to produce a document that Oracle has that shows Oracle provided information, that
information would directly affect OFCCP's dlalm and bear on this case.

Thus, OFCCF's chjection on the ground that “this request is unduly burdensore, duplicative, and
unnecessary, as Oracte is asking OFCCP o produce back to it responses or explanstions previously
provided by Oracle itself and squally within Oracle’s possession or control” is not well taken with respact
io this request. The point of the RFP is to obtain a methodical accouniing of the documents on which
COOFCOE relies for its claim that Oracle refussd to provide information In order fo determine If somathing is
missing, among other things. it does notmatter that Oracle may already have some of thase documants,

During meet and confar, however, you stated that Oracle's insistence that OFCCP produce documents
already in Oracle's custody was inconsistent with Oracle's responses to discovery, Specifically, you
claimed that Oracle refused to provide documeants on the grounds that they were squally available o
GECOP. Thisis a false equivalency. As explained in the letfer daled July 28, 2017, from James E
Stanley, OFCCR has requested that Oracle produce "All GOVERNMENT CONTRACTS to which YOQU
have been a parly dwing the RELEVANT TIME PERIGD, including any addends, modifications,
affrmations, andior novations.” QFCOF RFP No. 70, During meet and confer, to satisly what if
understood the purposa of this reguest io be, Oracle offered o stipulate that € s g government coplracior.
Howsver, OFCCP declingd 1o olanify s request or aoccept Oracle's stipulation. Moreover, Oracle has
withdrawn Iis oblections to OFCCP's RFF No. 70 on the ground that # encompassss information already
avaiiable to make clear that---nlike OFCCP--Oracle is nol refusing io produce documents on the ground
il they ars squally available o the other parly.

The sbove is lust one sxample of the sevaral instances that you have Taled to provide the conlext for the
parties’ disputes. Instead, vou ralse false equivalencies bebwesn your positions and cnag taken by
Cracte in its responses to OFCCP's Requests for Production. With regard 1o many of the responses thal
you cfaim are inconsistent, Oracle has provided fulseme explanation in ite mest and confer
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corespondence dated Juna B, 2017, and July 11, 2017, as to why those resgonses ard objections are
appropriate and basad on specific flaws In OFCCP's requests,

Oracie asks that GFCOP responds by August 1, 2017 indicating those issues on which there is
agreement and those issues on which thers is not agraement. This is 30 ihat any culstanding issues can
he raised with Court on August 4, 2017,

A

Iy § i 13 i e
Wardngion : SR
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U. 8, DEPARTMENT OF LABOR OFFICE OF THE SOLICITOR
90 7th Street, Suite 3-700
San Francisco, California 94103
Telephone: (415) 625-7747
Facsimile: (415} 625-7772

August 3, 2017

Warrington Parker

Orrick, Herrington & Sutelifte LLP
The Orrick Building

405 Howard Street

San Francisco, CA 94105

Re: OQFCCPv. Oracle, Inc,, Case No. 2017-OFC-00006
Meet and Confer Letter for Oracle’s Requests for Production of Documents

Diear Mr. Warrington:

This meet and confer letter is written in response to your July 27, 2017, letter. Your letter has
many inaccuracies and fails to adequately address the issues we discussed. I was surprised that
vour single spaced 25-page letter addressed in detail numerous issues that you claimed Oracle
was still considering less than 24 hours before in meet and confer teleconferences. Similarly,
even though we addressed issues over a month ago, 1 was surprised you chose to wait until the
end of the meet and confer process to address them in a letter and then demanded that OFCCP
give a response to a 45-point letter within three business days. Moreover, in addition to this
considerable delay in trying fo resolve this matter is the 49 days that Oracle took from April 18
to June 6, 2017, to resume the meet and confer process for its RFPs. Thus, it is Oracle who
delayed the process, not OFCCP,

To move this process forward, this letter will focus upon the substantive issues raised by
Oracle’s July 27, 2017, letter and the positions that Oracle took during the meet and confer
process as opposed to the manner that Oracle took to express them.

1. OQFCCP will produce all of its non-privileged, non-public, relevant, non-Oracle
produced documents during this litigaiion.

In contrast to Oracle’s extremely limited document production of less than 23,100 pages, OFCCP
has already produced almost all of its non-privileged, non-public, relevant, non-Oracle
produced responsive documents within this Region. As discussed during the meet and
confer teleconferences, Oracle’s document production requests of “[a]ll documents related
10" various subjects were so broad as to include every public document on the issue that
OFCCP could access (e.g,, documents on OFCCP’s website, case law, documents published
in the Federal Register such as those related to rule making, documents on Pacer or some

! The relevancy aspect of the documents not produced is addressed in Section 2.
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other public website, documents on Oracle’s website, news stories about Oracle on the
internet, etc.), documents between OFCCP and its vendors (coping, Bates stamping, court
reporting, etc.), and documents that Oracle produced in this litigation. Furthermore,
Oracle’s “Ta]ll documents related to” requests were so broad as to require OFCCP 1o search
every OFCCP and Solicitor’s Office across the entire United States to see it had any ""
document {interviews, policies, procedures, statements, etc.} that could relate to the subject
matter of Oracle’s document production requests.” When OFCCP inguired whether Oracle
intended for this search to be so broad, Oracle stated that OFCCP did not have to produce
public documents, does not know if OFCCP needs to search offices across the country, and
would have to think about whether it wants OFCCP to reproduce to Oracle the documents
that Oracle produced to OFCCP in this litigation.” For Oracle to take weeks to decide
whether it wanted OFCCP to reproduce documents it produced during the litigation
demonstrates its unwillingness to make decisions during the meet and confer teleconferences
and the breadth and depth of the documents it sought.

The non-privileged, non-public, relevant, non-Cracle produced documents during this
litigation that OFCCP has already identified that it still needs to produce are documents
identified during the meet and confer process such as correspondence between Oracle and
OFCCP after the Notice of Violation (“NOV™) issue date in March 2016, While OFCCP is
not currently aware of any other of these non-privileged, non-public, relevant non-Oracle
produced documents, it will use the new definitions and information Oracle provided to
conduct another diligent search.

2. QFCCP’s relevancy and privileged objections are clear.

Centrary to Oracle’s claims, there is a difference between the relevance and privileged
objections as Oracle previously acknowledged through its counsel. As OFCCP repeatedly stated
during the teleconferences, documents after the NOV issuance or documents of other Oracle
investigations by OFCCP that do not involve this case are not relevant and thus will not be
produced. To the extent these documents are relevant, like the correspondence between the
parties after the NOV issuance or Lisa Gordon’s interview statement, these documents will be -
produced. As Oracle repeatedly acknowledged during this litigation, a party is not required to
produce documents that are not relevant and is not required to list these documents in a
nrivilege log. Additionally, to the extent that the NOV related documents are later found to be
relevant, they are privileged under the work-product doctrine, attorney-client privilege and the
deliberate process privilege since Oracle is secking the internal deliberations of the agency, its
communications with its counsel and its counsel’s work product.”

: In addition to these more direct connections, Oracte’s July 27, 2017, letter also suggested that OFCCP would need
to search all other DOL agency offices nationwide to include “VETS.”

; Oracle’s Fuly 27, 2017, tetter did not address the nation-wide search despite it being repeatedly raised in the
teteconferénces.

* Oracle’s July 27, 2017, letter failed to state the position that OFCCP stated above in this paragraph.
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3. Oracle’s proposition in Peint 1X is significantly less than what iz’previo.z-zsfy committed
to exclude during ithe teleconferences related to publicly available documents and
documents to OFCCF s third party vendors.

The terms in Oracle’s Point IX are notably less than what Oracle repeatedly committed to
OFCCP during the teleconferences. As stated previously, OFCCP identified that Oracle’s
requests were so broad as to include every public document on the issue that OFCCP could
access (e.g., documents on OFCCP’s website, case law, documents published in the Federal '
Register such as those related to rule making, documents on Pacer or some other public
website, documents on Oracle’s website, news stories about Gracle on the internet, efc.),
documents between OFCCP and its vendors {(coping, Bates stamping, court reporting, etc.),
documents that Oracle produced in this litigation. As such, Oracle did not just confine its
production limitation to just excluding the Federal Contractor Compliance Manyel (“FCCM™),
Directive 307, publically available case law, and photocopies. Instead it repeatedly stated that
OFCCP did not have to produce publically available documents and documents involving third
party vendors. In fact, you stated on June 23, 2017: “to be clear, we are not asking for public
documents.” The same logic that would not require OFCCP to produce the FCCM and
Directive 307 from its website would also apply to other publically available documents on its
website or documents contained on Oracle’s website. The same logic that would not require
OFCCP to produce case law would be the same logic that would not'require OFCCP to produce
documents in the Federal Register or documents on Pacer. The same logic that would not
require OFCCP to produce documents to its photocopying vendor would also apply to its other
administrative vendors like a court reporter. Based on Oracle’s commitment not to require
OFCCP to produce these categories of documents and for this commitment to apply to all of its
document production requests, OFCCP stopped raising this issue. Please advise if Oracle is
willing to exclude from all of its document requests publically available documents and
documents involving OFCCP’s third party administrative vendors.

4, OFCCP is not required to provide a privilege affidavit at the time is makes a
governmental privileged objection.

OFCCP previously provided Oracle case law during the meet and confer process that it does not
have to produce an affidavit from the agency head invoking the privileges at the time it makes a
governmental privileged objection. OFCCP identified in its April 18, 2017, meet and confer letter
that it can provide a formal invocation of the privileges fo the court when those privileges are
challenged in a motion to compel. See Perez v. El Tequila, LLC, 2014 WL 5341766, at ¥4 (N.D. Okla.
2014) (slip copy) (finding the privilege properly invoked where Plaintiff filed a declaration in response
to a motion to compel); of. Kerrv. U.S. Dist. Court for N. Dist. of California, 511 .24 192, 198 (9th
Cir. 1975) aff’d, 426 U.S. 394 (1976) (finding error where no formal invocation of a government
privilege was made “in the district court”™). Furthermore, the Kerr Court relied on Supreme Court
precedent wherein the Supreme Court found a document to be protected under a governmental
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privilege when the Air Force Agency head made a formal privilege claim through an affidavit
after the disirict court had preliminarily ruled upon the matter. U.S, v, Kussell, 345 U5, 1, 11
(1953).

OFCCP again raised this issue duning the teleconferences. In respounse, Oracle committed therein
that it would reexamine its position. However, Oracle admitted on July 28, 2017, that it did not
do so. Instead, against this weight of authority, Oracle’s cites to dicta in its July 27, 2017, letter
that misconstrues the Kery holding. Oracle’s quote is dicta because the Miller court later stated:
“Omn the basis of the papers submitted by plamtiff and by defendant in connection with his
agsertion of privilege, the Court will determine whether defendant’s submissions are sufficient to
meet the threshold burden.” Miller v. Pancucci, 141 F.R.D. 292, 301 (C.D. Cal. 1992). The

Miller court also misconstrues the Kerr holding, because the Kerr court never stated that the

agency head affidavit was required to be provided at the time of the discovery responses. lustead,
it stated that an affidavit was never provided by the agency in district cowrt, Kerr, 511 F.2d at
198. Furthermore, Oracle provides no legal authority for its position that OFCCP’s invocation of
governmental privileges are waived if it produces an affidavit from the agency head invoking the
privileges to the Court in response to a motion to compel. OFCCP requested this authority during
the teleconferences and Oracle did not identify this issue in its July 27, 2017, letter nor did it
provide any authority to support this position. To the extent that Oracle pursues governmental
privileges through motion practice, OFCCP will produce an affidavit from the agency head at that
time. '

3. Oracle title heading and discussion in Point X about OFCCP s position is inaccurate.

Contrary to the statements made at Point X, OFCCP modified its initial position regarding
producing documents after the NOV issue date of March 11, 2017, As stated repeatedly during
the teleconferences (literally six times), OFCCP will produce correspondence between Oracle
and OFCCP after the NOV issue date. Moreover, atter committing to produce this
correspondence, OFCCP inquired whether Oracle wanted the parties to exchange
correspondence between their counsel after the NOV issue date and Oracle stated its standard
response that it had to think about 1it. Oracle’s July 27, 2017, letter did not address this request.
Please advise if Oracle wants OFCCP to include in this correspondence production,
correspondence belween counsel.

6. - OFCCP proposes the March 11, 2016, NOV Issue Date as the privilege log cutoff date.

The March 11, 2016, issue date is a more appropriate date for the privilege log cutoff since
OFCCP anticipated litigation at that time. Please advise if Oracle will accept this date.

7. Oracie only redefines one of its Third Party requests containing problematic definitions.
Oracle only fixed one of its Third Party requests leaving the remainder nonsensical. In

mamerous requests, Oracle excluded employees with its definitions of “Third Party” and
“Defendant”™ at the beginning of the request, but then sought documents from employees/class
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~members later in the request: RFPs 18, 32, 46, 63 and 84. Despite OFCCP bringing this matter
to Oracle’s attention, Oracle only chose to change its definition for RFP 84, Therefore,
Oracle’s requests for RFPs 18, 32, 46 and 63 continues to remain nonsensical for the “CLASS
MEMBERS” part of the requests since Oracle defined this term to include employees.

8. OFCCP’s pre-filing statistical analyses and their supporiing data are not relevant and
both are privileged.”

OFCCP’s prior statistical analyses and their underlying data are not relevant and are protected
by the deliberate process privilege. OFCCP’s prior statistical analyses are simply not relevant
{o this case because they will not be used to prove Oracle’s discrimination violations. As
Oracle well knows, the Court authorized discovery that will afford data on far more years of
data than was provided by Oracle during the review. Thus, these prior analyses and their
supporting data are no longer in play.

Furthermore, OFCCP’s investigatory analysis and its underlying data are protected by the
deliberate process privilege. Courts have repeatedly held that statistical analysis provided to a
governmental decision maker as input for a decision regarding whether to file a complaint are
protected by this privilege. E.E.O.C. v. FAPS, Inc., 2012 WL 1656738, at 31 (D. NJ. 2012)
(“Based on the above and EEOC s statement that ‘{t]he discovery at issue ... relates to
documents [data, statistical analyses and reports] gathered, produced, and analyzed by EEOC
personnel as part of the ... EEOC’s decision regarding whether to file a Commissioner’s Charge
against any number of employers operating in Port Newark” [citation omitted], the Court finds
that EEOC has ‘demonstratef{d] that the subject materials meet ... [the] threshold requirements’
for the deliberative process privilege.””). In making this finding, this court found that the data,
statistical analyses and their reports met the two requirements of this privilege - they were both
“pre-decisional” and “deliberative in nature.” Jd. This bolding is applicable to the current case.
OFCCP’s statistical was pre-decisional in that it was performed prior to the issuance of the
WOV and the filing of the Amended Complaint. It was also deliberative in nature because
“[t]hese docurnents were gathered, reviewed, and analyzed by [OFCCP] personnel as part of
[OFCCPY s process of deciding whether to file a[n]” Amended Complaint and issue a NOV. {d,

9. Oracle also violates Procedural Rule 34°s particularity requirements because many of
its requests are so broad that they include numerous other requesits and / or are
y . g
compound.”

3

OFCCP makes a distinction between the underlying facts such s those in the 2014 compensation snapskot and the

data sets pulled from the {acts used in the statistical analysis. The underlying facts are producible while the data sets

are not relevant and are protected by the deliberate process privilege. E.E.0.C. v, FAPS, Inc., 2012 WL 1656738,
at *31 (D. N.J. May 10, 2012).

¢ Oracle did not address Rule 34°s particularity requirement in its July 27, 2017, letter and incorrectly described this
objsction as inst pertaining to subsets at Point XXII.
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