Additionally, OFCCP objects to this topic as overly broad and unduly burdensome, and
premature at this early stage of discovery. Oracle’s proposed deposition topics are virtually
identical to its interrogatories, which also sought facts supporting OFCCP’s contentions, which
remain uniguely in Oracle’s custedy and control. To date, OFCCP has not obtained significant
discovery from Oracle, including much of the data and documents that Oracle refused to produce
during the compliance review (s¢e Amended Complaint 9 1-15) and has not produced in this
Litigation. OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions that it will present at the hearing before being deposed on such
topics. See the cases cited in OFCCP’s responses to Oracle’s amended interrogatories, and
Federal Rules of Civil Procedure 26(c). and 30{d)(3).

Furthermore, OFCCP objects to this premature topic because Oracle is attempting to
benefit from its uncleal} hands of repeatedly failing to produce requested information during the -
compliance review and needlessly complicating OFCCP’s acquisition of this same information
during discovery. For example, as repeatedly identified in the documents that OPCCP produced
during this litigation and the underlying investigation, Oracle refused to produce: applicant and
hiring déta, such as data regarding name of school attended and prior degrees earned, vears of
prior work experience and prior salary betfore being hired by Oracle, compensation data such as
the 1/13/13 snapshot, Oracle’s pay équity analysis, employee personnel actions, employee
contact information, data for the 2012 applicant flow log, internal complaints, external arbitration
complaints, documents regarding compensation and hiring, etc. Additionally, in this litigation,
Oracle, in its written document production responses identified that it would not be producing
any responsive documents for 55 requests or 60% of OFCCP’s document production requests.

" This failure to produce 1s in addition to refusing to produce a person for the Rule 30(b)(6)
deposition that OFCCP not?céd. Moreover, this topic is premature to the extent it will be the
subject of forthcoming expert testimony. .f‘ﬂdxe':ao‘a QFCCP objects to this topic insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(43(D).

OFCCP’S ORJBCTIONS TO DEFENDANT ORACLE AMEBRICA, INC. S NOTICE OF DEPOSITION
PURSUANT TO 41 CER. § 60-30.11 AND FED. R CIV. P. 30(BX6) -
(CALJ CASE NOI. fOl?—OFC—OOOGé)
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OFCCP additionally obiects to the terms “statistical data used,” “the analysis and
methodologies used,” and “the computations used.” For these three terms the context of “used”
it is not known and it i:% not clear to which “statistical data,” “analysis,” “methodologies” and
“computations” that Oracle is referring.

Finally, OFCCP objects to this topic as duplicative; Oracle has previously requested this
mformation through its inlerrogatories, and OFCCP has already provided information

responsive to this topic in its production of documents.

TOPIC 7: The records, materials and evidence that Oracle failed or refused o produge as alleged
in Paragraphs 12 and 13 of the Amended Complaint, including:
a. the records, materials and evidence sought by OFCCP;

b. the information sought by OFCCP that were contained in the records, materials, and
evidence; '

¢. the date(s) that OFCCP requested the records, materials and evidence;

d. the date(s) of ORACLE’s refusal;

ORACLE’s reasons, if any, for refusing to produce or provide the records and
materials and evidence; ‘

f. Asto each record, each material and each item of evidence that OFCCP claims
ORACLE failed or refused to produce, the specific allegation(s) contained in
Paragraph 7 to 10 that the OFCCP contends can be supported by ORACLE’s failure or
refusal to produce.

CBIECTION YO TOPIC T:

OFCCP incorporates the general objection stated above, and further objects to this topic
to the extent it seeks information protected by the atlomey-client privilege, attorney work-
product doctrine, the government’s deliberative process privilege, the governmental privilege
for investigative files and techniques, the government’s informant privilege, the trial preparation

OFCCP'S OBIECTIONS TO DEFENDANT ORACLE AMERICA, INC."S NOTICE OF DEPGSITION
PURSUANT TOQ 41 CE.R. § 60-30.11 AND FED. R. CIV. P. 30(BY6)
(OALI CASE NO. 2017-OFC-00006)
12
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priviiégc described in Rule 26(b)(3) of the Federal Rules of Civil Procedure, or exemption
provided by the Rules of Practice, Federal Rules of Civil Procedure or Evidence, or the common
taw. 7

OFCCP further objects to this topic as irrelevant, since it seeks information regarding
the sufficiency of OFCCP’s underlying investigation, which is not the issue in this proceeding.
The Court’s role in this case 18 to conduct a de nove analysis of OFCCP’s allegations, not to

evaluate the sufficiency of OFCCP’s investigation. OFCCP v, Florida Hospital of Orlando,
ARB Case No. 11-011 (ARB 20613); see OALJ OFCCP Deskbook, Section IV{A) (Mreview by
the ALJ is de novo™).

Additionally, OFCCP objects io this topic as overly broad and unduly burdensome, and
premamre é.t this early stage of discovery. Oracle’s proposed deposition topics are virtually
identical to its interrogatories, which also sought facts supporting OFCCP’s contentions, which
remain uniquely in Oracle’s custody and control. To date, OFCCP has not obtained significant
discovery from Oracle, including much of the data and documents that Oracle refused to produce
during the compliance review (see Amended Complaint §§ 1-15) and has not produced in this
litigation. OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions that it will present at the hearing before being deposed on such
toﬁics. See the cases cited in OF CCP’S responses to Oracle’s amended interrogatories, and
Federal Rules of Civil Procedure 26(c), and 30(d)(3).

Furthermore, OFCCP objects to this premature topic because Oracle is attempting to
benefit from its unclean hands of repeatedly failing to produce requested information during the
compliance review and needlessly complicating OFCCP’s acquisition of this same information
during discovery, For example, as repeatedly identified in the documents that OFCCP produced
during this litigation and the underlying investigation, Oracle refused to produce: applicant and
hiring data, such as data regarding name of school attended and prio;f degrees earned, vears of
prior work experience and prior salary before being hired by Oracle, compensation data such as

OQFCCP’S OBJECTIONS TO DEFENDANT ORACLE AMERICA, TNC."S NOTICE OF DEPOSITION
PURSUANT TO 41 CF.R. § 60-30.11 AND FED. R, CIV. P. 30(B)}6)
(OALJ CASE NO. 2017-0FC-00006)
13
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the 1/13/13 snapshot, Oracle’s pay equity analysis, employee personnel actions, employee
contact information, data for the 2012 applicant flow log, internal complaints, external arbitration
complaints, documents regarding compensation and hiring, etc. Addiﬁonaﬂy, i this litigation,
Oracle, in its written document production responses identified that it would not be producing
any responsive documents for 55 requests or 60% of OFCCP’s document production requests,
This failure to pmducelis‘ in addition to refusing to produce a person for the Rule 30(b)(6)
deposition that OFCCP noticed. Moreover, this topic is premature to the exient it will be the
subject of forthcoming expert testimony. Also, OFCCP objects to this topic insofar as it seeks
disclosure of information protected under Fed. R. Civ.. P. 26(b)(4)XD).

OFCCYP further objects to this topic as vague and ambiguous for the following terms
“refusing to produce” and “refused to produce.” The parties have provided each other with
different definitions of what constitutes “refusal to produce” durihg the investigation and
litigation and it is not clear what definition Oracié is referring fo in this topic.

OFCCP again objects to the {opic as being unduly burdensome, overly broad, not
- relevant, oppressive and ot proportional to the case, since Oracle is already in possession of
these communications. |

OFCCP also objects to this topic as duplicative, as Oracle has previously requested this
information through its interrogatories, and OFCCP provided information responsive to this

topic during conciliation.

TOPIC 8: As to each allegation of discrimination, the policies, procedures, processes, or tests
that OFCCP alleges, if it 50 alleges, that resulted in a d.isparate mpact.

OBJECTION TO TOFIC 8:

'OFCCP incorporates the general objection stated above, and further objects to this topic

to the extent it seeks mformation protected by the attorney-client privilege, attorney work-

OFCCP'S OBJECTIONS TO DEFENDANT ORACLE AMERICA, INC.’S NOTICE OF DEPOSITION
' PURSUANT TO 41 C.FR, § 60-30.11 AND FED. R. CIV. P. 30(B)}6)

{OALJ CASE NO. 2017-0FC-00006)
14
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product doctrine, the government’s deliberative process privilege, the govermncntél privilege
for investigative files and techmques, the government’s informant privilege, the trial preparation
privilege described in Rule 26(h)(3) of the Federal Rules of Civil Procedure, or exemption

- provided by the Rules of Practice, Federal Rules of Civil Procedure or Evidence, or the common
law.

OFCCP further objects to this topic as irrelevant, since 1t seeks information regarding
the sufficiency of OFCCP’s underlying investigation, which is not the issue in this proceeding.
The Court's role in this case is to conduct a de novo analysis of OFCCP’s allegations, not fo
evaluate the sufficiency of OFCCP’s investigation. QFCCP v. Florida Hospital of Orlando,
ARB Case No. 11-011 (ARB 2013); see OALJ OFCCP Deskbook, Seciion IV(A) (“review by
the ALJ is de novo™).

Additionally, OFCCP objects to this topic as overly broad and unduly burdensome, and
premature at this early stage of discovery. Oracle’s proposed deposition topics are virtually
idenﬁbal to its interrogatories, which also sought facts supporting OFCCP’s contentions, which
remain uniguely in Oracle’s custody and coﬁtrol. To date, OFCCP has not oblained significant

_ discovery from Oracle, including much of the data and documents that Oracle refused to produce
during the compliance review {see Amended Complaint 19 [-15) and has not produced in this
litigation. OFCCP should be provided the opportunity to conduct discovery and mainiain
flexibility about its contentions that it will present at the hearing before being deposed on such
topics. See the cases cited in QFCCP’s responses to Oracle’s amended interrogatories, and
Federal Rules of Civil Procedure 26(c), and 30(d)3).

Furthermore, OFCCP objects to this premature topic because Oracle is attempting to
benelit from its unclean hands of repeatedly failing to produce requested information during the
corapliance review and needlessly complicating OFCCP’s acquisition of this same information
during discovery, For example, as repeatedly identified in the documents that OFCCP préduccd
during this litigation and the underlying investigation, Oracle refused to produce: applicant and

QFCCP'S OBIECTIONS TO DEFENDANT ORACLE AMERICA, INC.'S NOTICE OF DEPOSITION
PURSUANT TO 41 C.F.R. § 60-30.11 AND FED. R. CIV. P. 30(B)(6)
(OALT C.ASE NO. 2017-QFC-00006)
5
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hiring data, such as data regarding name of school attended and prior degrees earned, years of
prior work experience and prior salary before being hired by Oracle, compensation data such as
the 1/13/13 snapshot, Oracle’s pay equity analysis, ampldyee personnel actions, employee
contact information, data for the 2012 applicant flow log, internal complaints, external arbitration
complaints, documents regarding compensation and hinng, etc. Additionally, in this litigation,
Oracle, in its written document production responses identified that it would not be producing
any responsive documents for 55 requests or 60% of OFCCP’s document production requests.
This failure to produce 1s in addition to refusing to produce a person for the Rule 30(b)(6)
deposition that OFCCP noticed. Moreover, this topic is premature to the extent it will be the
subject of forthcoming expert testimony. Also, OFCCP objects to this topic insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)}{4)D).

Finally, OFCCP objects to this topic as duplicative, as Oracle has previously requested

this information through its interrogatories.

TOPIC 9: As to cach allegation of discrimination, the anecdotal evidence of discrimination.

OBJECTION TO TOPIC 9:

OFCCP incorporates the general objection stated above, and further objects to this topic
to the extent it seeks information protected by the attorney-client privilege, attorney work-
product doctrine, the government’s deliberative process privilege, the governmental privilege
for investigative files and techniques, the government’s informant privilege, the trial preparation
privilege described m Rule 26¢(b)(3) of the Federal Rules of Civil Procedure, or exemption
provided by the Rules of Practice, Federal Rules of Civil Procedure or Evidence, or the conimen
law.

OFCCP further .objects to this topic as irelevant, since it seeks information regarding

the sufﬁciency of OFCCP’s underlying investigation, which is not the issue in this proceeding.

OFCCP’S OBIECTIONS TO DEFENDANT ORACLE AMERICA, INC.’S NOTICE OF DEPOSITION
PURSUANT TO 41 CF.R. § 60-30.11 AND FED. R. CIV. P. 30(B)(6)

{OALJ CASE NO. 201 7-GRC-00006)
16
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The Court’s role in this case is to conduct a de rove analysis of OFCCP’s allegations, not to
evaluate the sufficiency of OFCCP’s investigation. OFCCP v. Florida Hospital of Orlando,
ARB Case No. 11-011 {ARB 2013); see OALJ OFCCP Deskbook, Section TV(A) (Freview by
the ALT s de nowf’j.

Additionally, OFCCP objects to this tépic as overly broad and unduly burdensome, and
premature at this early stage of discovery. Oracle’s proposed deposition topics are virtually
identical to its interrogatories, which also sought facts supporting OFCCP’s contentions, which
remain uniquely in QOracle’s custody and control. To date, OFCCP has not obtained significant
discovery from Oracle, including much of the datd and documents that Oracle refused to produce
during the compliance review (see Amended Complaint 4 1-15) and has not produced in this
1itigati0n; OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions that it will present at the hearing before being deposeé on such
topics. See the cases cited in OFCCP’s responses o Oracle’s amended interrogatories, and
Federal Rules of Civil Procedure 26(c), and 30(d)(3)._

Furthermore, OFCCP objects to this premature topic because Oracle is attempting to
benefit from its unclean hands of repeatedly failing to produce requested information during the
compliance review and ﬁeedl&:ssly commplicating OFCCP’s acquisition of this same information
daring discovery. For example, as repeatedly identified in the documents that OFCCP produced
during this litigation and the underlying investigation, Oracle refused to produce: applicant and
hiring data, such as data regarding name of school attended and prior degrees earned, years of
prior work experience and prior salary before being hired by Oracle, compensation data such as
the 1/13/13 sn.apshot,‘ Oracle’s pay equity analysis, employee personnel actions, employee
contact information, data for the 2012 applicant flow log, internal complaints, external arbitration
compla.inté, docﬁmen’ts regarding compensation and hiring, etc. Additionally, in this litigation,
Oracle, in its written document production responses identified that it would not be producing
any responsive documents for 55 requests or 60% of OFCCP’s document production requests.

OFCCPS OBIBECTIONS TO DEFENDANT ORACLE AMERICA, INC.'S NOTICE OF DEPOSITION
PLURSUANT TO 41 CFR. § 60-30.11 AND FED. R, CTIV. . 30(BX}0)
{OALT CASE NO. 201 7-OFC-00006)
17
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This failure to produce is in addiiion to refusing to produce a person for the Rule 30(b¥6)
deposition that OFCCP noticed. Moreover, this topic is premature to the extent it will bg the
subject of forthcoming expert testimony. Also, GFCCP objects to this topic msofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4){D).

Finally, QFCCP objects to this topic as duplicative, as Oracle has previously requested

this information through its interrogatories.

TOPIC 10: The identity, location, custody, and control of all documents concerning the topics
listed above, including subparts.

OBJECTION TOTOPIC 10.

OFCCP incorporates all objections stated above.

AS TO OBJECTIONS
Respectfully submitted,

DATED: June 22,2017 NICHOLAS C. GEALE
Acting Solicitor of Labor

TANET M. HEROLD
Regional Solicitor

IAN ELIASOPH
Counsel for Civil Rights

s/ Lawra C, Bremer
LAURA C. BREMER
Senior Trial Attorney

Attorneys for OFCCP
Office of the Solicitor
United States Department of Labor

OFCCP’S OBIECTIONS TO DEFENDANT ORACLE AMERICA, INC."S NOTICE OF DEPOSITION
PURSUANT TO 41 CEFR. § 60-30.11 AND FED. B, CIV. P, 30(B)(6)

{OALI CASE NO. 201 7-0OFC-000066)
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CERTIFICATE OF SERVICE

[ am a citizen of the United States of America and am over cighteen years of age. [ am
not a party to the instant action; my business address is 90 7th Street, Suite 3-700, San Francisco,
CA 94103, ' '

On the date indicated below, 1 served the foregoing QFCCPE’S OBJECTIONS TO
DEFENDANT ORACLE AMERICA, INC.’S NOTICE OF DEPOSITION PURSUANT
TO41 C.ER, §60-30.11 AND FED. R. CIV. P, 30(BY§) by electronic mail, by prior written
agreement between counsel, to the following;

Connell, Erin M.: econnell@orrick.com
Kaddah, Jacqueline D.: jkaddah@orrick.com
James, Jessica R. L.: jessicajames@orrick.com

Siniscalco, Gary: grsiniscalco@orrick.com
I certify under penalty of perjury that the above is true and correct.

Executed: June 21, 2017 /s/ Laura C. Bremer
LAURA C. BREMER
Senior Trial Attormey

Office of the Solicitor
U.S. Department of Labor

OFCCP’S ()BJ'ECTIONS TO DEFENDANT ORACLE AMERICA, INC.’S NOTICE OF DEPOSITION
- PURSUANT TO 41 CF R, § 60-30.11 AND FED. R. CIV. P. 30(BX6)

(OALJ CASE NO. 2017-OFC-00006)
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March 27, 2017

Via B-pall

Lavgra O Bremer

: sarverlennt
Attorneys for OFCCP
Office of Soliciior . vl 8. Connell
Upited States Depariment of Labog . @
, s o : soonneNERarAck. ooy
%@ Ttk SE’%}@E‘,, Suite 3-700 ~ D 1 415 772 50RY -
San Franeiseo, CA 94103 | B o148 7T 6758

Rer QFCCP v. Oracle Américs, e, Redwood Shores, California (OALY
{Case No, 2017-OFC- Qi}%{?ﬁ)

Plear Ms. Bremer

We are in recelpt of Plauntff OFCCP's Objections and Answers to Defendant Ouacle America,
Inc’s Fiest Request for Production, Set One (RFP), This letter addresses various deficiencies in
Plaintiffs responses and represents Oracle Amerca Inels (Oracle) attempt to meet and conferwith
you to resolve these issues without moiion piactice. '

I. Executive Privileges

The government must formally mvoke =ny government privilege regardless of the privilege. United
States v. O'Neifi, 619 F.2d 222, 22526 (3d Cie 1980y, Carr v Momeos Mfp Co,; 431 F.2d 384, 388 (5th
Ce 1970y, et doviod st wam, Alvidge v Corr, 400 LS 1000, 91 8.C1 436, 27 LEA2d 451 (19710
"Lhis requirement applies to the executive pr ivﬂggﬁ Bigcke v, Sheraton Corp. of Am., 564 F.2d 531, 543
{D.CC 1977y die officlal information prvilege, Garber n. Llnited States, 75 PRI 364, 36464
(1. D.C1976); the daw enforcement investigatory privilepe, Tr s Soadf Cave, 856 T 21268, 271
(D.C.C1988); and the delibemtive processes, of pﬁuﬁeﬁm;&wﬁﬁi privitepe, Mary Ireggae Bl Hosp,

- p Saflvan, 136 FRI, 42,44 (NDINY. 1991}, Formal invocation of pavilege requivements applies o
the Department of Labos, Martgn v Afbawy Bus. Jowenal, Tne, T80 F. Supp, 927, 932 (LDILY.
1998 absent delepation, requining Secretary of Labor wo formally inveke privilege by personally
attesting to its coverage). Here, OFCCP has asserted several executive privileges but has failed to
formally invoke the prvilege by providing an affidavie that the agency head has personal knowledge
of the facts of the case and has personally reviewed the withheld materials. As long as the privileges
retnain improperly asseeted, OFCCP has watved 1tz objections based on these privileges.,

11, OFCCPs General and Specific Objections
OFCCP bears the burden of “clazifying, explaining, and suppocting its {Jiﬁ%&t{:i‘i@n&"’ Craker v Hafvorsen

Marine L4, 179 FRD. 281, 285 (C.1D. Ca. 1986). As described more éi:ﬁ.}' below, OFCCE has not
met its burden and, sccordiogly, mustsupplement is responses.
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OFCCP objects to the REPs to the extent that they seek documents sabject toat least six different
privileges. Yetas explained above, QFCCE has not properly invoked these privileges. Accordingly,
OPCCPs objections based on these prvileges must be withdrawn, snd any documents withheld
based on them must be produced: Alternatively, if OFCCP attempts to properly nvoke these
privileges (and if OFCCP cxo demonstate: @mg’ are not waived), OFCCP must produce a privilege
log, Oracle teservesdts right to meet and confer further, mahuding by responding in detail to any
apecific privileges asserred or documents withheld, at that time.

A Date Restriction Objection.

OFCCP objects to every request on the basis that they seek documentation allegedly created aftex
issaance of the Notice of Violation (NOV), OFCCP alleges that such miommation after this dme
frame was prepared in snticipation of litigation and is covered by the work produc, trial preparation
and artorney chent privileges. This blanket objection is baseless a5 none of these peivileges protect
parely factial information. Ses, . Garvia v, City of Bf Contra, 214 FR.D. 587, 391 (3.D. Cal. 2003)
(“ﬁ%}ﬁmme the work gﬁmém:t doctrine is intended only to guard against the divalging of attorey's
strategies and legal Impressions, it does not protect facts concerning the creation of work praduct or
facts contained within the work product, *“{mmmm ormited)

Second, the date resirietion has no legal basis or facnual basis 2y the Agency was obligated (o engage
m good faith iegotations as pai of the conciliation pﬁ@ﬁ:&‘%ﬁ which defeats 2 claim that Btigation was
fneninent. Coures hold that the work product docimne applies if at the time fdhat the maretals are
prepared, “the probability of lisgating the claim iy substantial and imminent” Carer v _Adate Ins.
Co, 94 FRID. 137, 134 (D, Ga. 1982) (holding as much in the lasumnce claims investigation
context); aivord, 0.0, McCoo v Donny's I, 192 FRID. 675, 683 (D.Kan.2000) (requuring that the threat
of Btigation be “real and imminent” and holding that "even the Hkely chance of Udgation” would
not be enoughl; Caline v Mudns, 170 FRD. 132, 134 (WD, Va 1996) (siratlary Sapder v Winder, 159
PRI 14, 15 (O0DNY.1994) (siendar; 4PL {“zz;ﬁ v Aot Cun 225w Co, 91 FRID 10,23
(DM 1980) (similar); In e G, m;sfff Jary Lnvestigation (Stpis), 412 F. %ngyp 943, 948 (K. P2 1976)
{hﬁieﬁmg that “ftfhe threat of hdgamon must be more real and imminent” than pertins when

“I5ldvising a client about mattets which may ¢ even lkely will ulthmarely comeé of litigagow gt
Barrdingion Tndus. v Eoocon Carp., 65 FRID., 26, 43 (D.MA1974) {similar); Stix Prods, Ine, v United.
forch. & M., Ipe, 47 FRID. 334, 357 (800UY.1969) (sugpesting that the work product doctrine 1
potentially applicable “HJf the prospect of Htigation s idenitfiable beeause of specific claims that
have already atisen”) -

At the time of the NOV, OFCCP was oBligated to focus on resolving the matter in good faith rather
than preparing for Higation. Ae NOV advises the contractor that QFCCP is alleging violations of
the law. Federsl Contract Compliance Manual (FCOM) 8F00. Afrer the NOV, OFCCP oifers 2
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conciiation process 1o the contractor dudng \vkmh “seasonable efforts shall be made to seoure
complianée through coneiliation and pmmdﬁm& 41 CFR § 60-1.20(b). Courts have regularly
enforced this “reasonable efforts” requiretnent as a pr&mqmm to suit. See, e, United States v,
Tharaton Motor Linss, Jns, 718 F.24 616, 617 (4th Che, 1978) (“Under § 2090) of [Excontive Order
11246], such reasonable efforts [by methods of confernce, conciliation, mmixggtmn and persuasion]
axe 3 prevequisite to the institution of legal sction.”); Trgphe . Safeway Stores, i, 402 F. Supp. 871,
875.76 (N, Cal. 1975) (holding that "before [enforcement proceedings] are initiated, the federal
contracting sgency must make weasonable sfforts to secure compliance by means of conference,
conciliation, mediation, and persuasion” and that “lijt is only after srhausting admimstative efforts
to obtiin mmphame that the OFCCP can seek to secue mmphzmm through the courts™), Foz
OFCCP o engage in meapingfil conciliation w'ps, the Agency cannot at the same ime mﬂd the
posttion that the “probability of h{;ig'mng the claim s substantial and imenene’ Carver, 94 PR D w0
134, Otherwise, the government is not troly negotiating in good faith and faling to meet ifs
concitiation obligations. Indeed, in the msiant matter, the Agency issued its MOV on March 11,
2016 and Oudle acknowledged receipt on Mageh 15, 2106, The following day, March 16, i}ﬁﬁ? P
requested Oracle’s position statement. It pakes no sense that OFCCP and the Solicitor’s Office
behieved litigation was imminent if it did not even Inow how Oracle would respond o OFCCPs
firstndheation thar dscdpination ﬁkﬁgﬁdéy eaisted,  Lhnless i:fm: Agency admits here that it was not
engaging in good faith conciliation efforts, it cannot credibly claim that documents were prepared in
anticipation of litigaton at any thue before conciliation was complete and OPFCCE issued its Show
Cavse Notee (SCN).

Based an the above, please withdraw this objection or revise the time fame to comply with the
APPIOPTRLE legal time frame. Also, please confizm that you will be producing docoments with factaal
data postdating the appropriate time frame.

B. Relevance Objectons.

OFCCP objects to every request on the gronnds of televance stating that the documents contain
information regarding OFCCP’s investigative “intemul deliberatons.” This abjécnon 1s baseless as
Oracle’s Reguests for Production track the allegations in the Amended Complaint as well as
OFCCPs pre-enforcement determinations such as the NOV. Such requests ase reastniably
galeulated to lead to the discovery of ndmissible evidence. Mol sod, Alocander, Powsl . Apfied, Poe
Chiarles, 594 F.2d 1482, 1485 (5th Cir, 1990) ("even if some of [plameiff’s] requests for producton’
were itrelevany, {dafendant] must have 1 valid objection fo each oae In order o eseape the
production requirement”). The nvestigative steps predating the NOV and enforceent scton
clearly bear on whether OFCEP properdy selected Oracle’s Redwood Shores & aility for review,
satisfied its pre-suit oblipations to conduer & full investigation, engaged in reasonable efforts to
concilinte and had reasonsble canse bxmg the. amdm%ymg enfbrcement action. These mssues are
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also at the heart of Cracle’s affismarive defenses that OFCCP did not afford Oracle the requited due
process by failiag to follow its compliance manual during the aempimﬁm review, lailing w comply
with its conciliaton @bhgamm and failing to have adequate bases to issue the NOV, As such, please
withdraw this relevance objecdon as OFCCP’s facts and Aadings undedying its pre-enforcement
findings are clearly at ssue.

I, Reguestior Production ﬁ&s;mﬁs&is
A. Lisutation of production to documents i the investigatve file,

OFCCPs procedural rules reqaire OFCCP, in response to a document request, to provide all.
documents which are n its “possession, aast@zﬁ}? or conteel” 41 CER secuon 60-30.10. QOFCCP .
has responded to each and every RFD by stating that it will produce documents ia the i zmemgﬁ{wzz
fle for the Redwood Shores audit Producing documents that are solely within the lavestigative file
does not fulfill OFCCPs discovery obligations. The FOCM lists the categories of documents to be
ineluded in the case Ble as '

o Standard Compliance Evaluation 'Ray_mt (SOERY and Data Permining to SCER Findings

s Case Chronology Log, Comesponidence and Meeting Notes

s Collective Bargaling and Other Agreemaents, and Miscellaneous Irems

+  SOL Opinions, JRC Memoranda and Post SCER Update

®  Progress Reperts and Cusliyy Aadst

#  Historical Review Resolts.

¢ AAP and AAP Support Date
FCOM 1802
The FCCM, howevey, does not list doeuments regarding OFCCPs selection of the Redwood Shores
Ecility fur review, the statistical analyses performed during any part of the compliance review from
the SCER 1o referral of this matrer for enforcement to the Office of the Solicitor, or docaméniy
provided to consuldng or testifying expests. In addifion, there 5 no mention of colléctng and

inchiching i the investigative file any document created by the Baanch of Expert Apalysis or the
Branch of Boforcetoens lowsted in OFCOWs natonal office, Documents crented, reviewed, of
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considered by these and other arms of thie Ageney’s tntonal office may nor have been tngluded i
the ense file. OFCCP is obligated to perform a difigent search for documents throughout the Agency
and produce them as they are in the Agency's custody, possession ovcontrol  Further, to the extent
that ragional and distrder offices, other than those within the San Francisco OFCCP region have
been involved in this matter, OFCCE must affiom that it has conducted a search for those materials
and will provide them i response to Owdelé’s REP. Fioally, DOL officals may have spoken with
and/or obtained documents from third party representatves such as pzwam attotneys, state
governmental officiab, the Equal Employment Opporuaity Commission and others regarding
employment practices at Oracle, Such docurnents may notbe in the investigatve file. To fulfillits
obliprtnn to provide docaments in its possession, m&mdy‘ or control, OFCCP has an abligation 1o
perform a dilipent search for and produce off waponsies documents beyond those in the investigative file.

Based on the above, please supplesoent vour responses to state that you will provide all documenes
iy OFCCTs custody, possession o control,

Besponse to Hequest fof Produetion Ne. 85,

OFCCP objects to this Request for Production on the grounds that it is "unduly burdensome,
duplicative and unnecessary’” because the Agency alleges that the request requizes it to provide
documents that Cracle bad previously provided. This objection s factually and legally insutficient.
Fee, e, Jones v Prinee George’s Connty, Mo, 002902, 2002 ULS, Dise. LEXIS 27319, a0 %6 (D.D.C. Oct.
3, 2002) (objection that a request is ovedy broad or burdensotne is “insufficient on 15 face™; Virona
Fnerpy, Tue, 0 ] K Petivfegen, 2007 U5 Dhise, LEXIS 420, 203 (WD, Lo Jan. 3, 2017) ("Conclusory
objections that the requested discovery is ‘overly braad,” hurdensome,” ‘appressive,” and ‘irrelevany,’
do notsurfice. ) (citation omitted), Flrst, QFCCP misreads the request 23 seedng only infomnation
regarding documents exchanged between Orcle and OFCCE, This s notwhat the request seeks.
Rather, the request seeks all information related to the allegation thar QFCCP requested varions
records which Osacle refused to produce. This seeks not only the exchange of documents between
Oracle and OFCCP but ofl documenss vnder OFCCPs possession, custody and contrel which
refiect QFCCP's requests, facts regarding (OFCCPs decision to not issue a SCIN as required by is
compliance manual, conversations with thied partes regarding the requests and alleged refusals and
other information beyond those exchanged between Orzele and OFCCP. Even as to those
documents exchanged berween Otacle and OFCCP, nothing suggests thas OFCCP s ohligaton to
produce docoments is excused because Oracle initially provided the docwments, The procedural
cules require OFCCP 1o provide documents within Its possesgion, tustody or conteol. Based on the
above, please withdraw this objection.
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Response to Reguest for Production No, 70

QFCCP objects o this Request for Production on the geounds that it is updaly burdensome,
duplicative gnd unmecessary™ because the Agency alleges that it requires it to provide documents thar
Oracle had previously peovided. This objection is faceually and legnlly insufficient, Se, e, Joms,
2002 LS Uise. LEXIS 27319, a6 *6; Verowa Energy, Ine, 2017 US. Dist. LEXIS 420,a1 ®3, Fisy,
OFCCP misceads rhe tequest &3 seeking only information regarding docniments exchanged between
Oienele and OFCCP, This is not what the request seeks. Rather, the request seeks all informstion
related to Geacle’s request for additonal factual information during conciliation. This secks not only
the exchange of documents between Owcle and OFCCP but all docussents under OFCCP's
possession, custody or contzol which reflect Chacle’s requests for information, Oracle’s ebiections
to the alleged requests forinformition dutng conciliation, conversations with thisd parties regarding
the reguests and objections beyond those exchanged berween Oracle and OFCEP, Fyen as to those
docutnents exchanged between Omcle and OFCCP, nothing suggests that OFCCPs obligation to
produce docaments is excused beécause the parties previously exchanged documents. The procedusa
sules requite OFCCP 1o prowde documents within its possessfon, custody or control, Based on the
above, please withdeaw this objection,

Based on the above, we request that you provide supplemental responses to the Reguest for
Production by so bier than Apal 7, 2007, 1f vou do nor agree to supplement the responses by then,
Oracle will brisg 2 motion to compe! seeking forther responses, -

Very truly youss,

P Z{i?/@”"} -y

B M. Conmell

o Crary R. Siniscaleo

Exhibit E

Page 6 of 80




U.5. Department of Labor Office of the Solicitor
] 350 &. Figueroa 3t., Suite 370
Los Angeles, CA 90071
Tel: (213) 884-3284
Fax: {213) 894-2064

April 18, 2017
ViA E-MAIL
Erin M. Connell ‘
ORRICK, HERRINGTON & SUTCLIFFE LLP
405 Howard Street
San Francisco, CA 94105-2669

Re: QFCCP v. Oracle America, Inc., OALT Case No. 2017-OFC-00006

Dear Erin:

This letter responds to your letters dated March 27, 2017, regarding OFCCP’s responses
and objections to Oracle’s first set of document demands and first set of mterrogatorics.

Detendant’s Reqguests for Production of Documents, Set One

Government Privileges

Contrary to Defendants’ unsupported assertion, OFCCP is not required to provide
Defendant with a writing from the agency head invoking the privileges. Plaintiff is only required
to provide a formal invocation of the privileges to the Court when those privileges are
challenged. See Perez v. Bl Tequila LLC, 2014 WL 5341 766, at *4 (N.D. Okla. 2014) (slip
copy) (finding the privilege properly invoked where Plaintiff filed a declaration in response to a
motion to compel); ¢f, Kerr v, U.5. Dist. Court for N. Dist. of California, 511 F.2d 192, 198 (9th
Cir. 1975) afl’d, 426 U.S. 394 (1976) (finding error where no formal invocation of a government
privilege was made “in the district court™). Oracle has provided no legal authority for its
position to the contrary or its arguments that the privileges are “improperly asserted” or
“waived,”

More to the point, the assertions of each governmental privilege are well-founded.
Oracle has not dermonstrated any basis for overriding any governmental privilege generally, and
has not even pointed to a single document o which a privilege does not apply. Oracle’s threat to
move to compel is therefore wholly without merit.

The Government’s Informants privilege permits the Government to “withhold from
disclosure the identity of persons who furnish information of violations of law to officers
charged with enforcement of that law.” Roviare v. United States, 353 1.8, 53, 59 (1957). The
Supreme Court explained that the privilege serves in “the furtherance and protection of the
public inierest in effective law enforcement,” by “recogniz[ing] the obligation of citizens to
communicate their knowledge of the commission of crimes to law-enforcement officials and, by
preserving their anonymity, encouragfing] them to perform that obligation.”. Id. Although

l
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Rovario concerned a criminal investigation, it 1s well settled that the privilege applies equally in
the civil context. Dole v, IBEW, 870 F.2d 368, 372 (Tth Cir. 1989); Does I thru XXITT v.
Advanced Textile Corp., 214 ¥.3d 1058, 1072-73 (9th Cir. 2000). Indeed, in civil cases, the
privilege “is arguably greater . . . since not all constitutional guarantees which inure to criminal
defendants are similarly available to civil defendants.” IBEW, 870 F.2d at 372 (citations
omitted).

The Delibetative Process privilege “permits the government to withhold documents that
reflect advisory opinions, recommendations and deliberations comprising part of a process by
which government decisions and policies are formulated. . It was developed {o promote frank
and independent discussion among those responsible for making governmental decisions, ...
FTC v, Warner Comme’ns Inc., 742 F2d 1156, 1161 {9th Cir. 1984) {citing NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 150(1975), EPA v. Mink, 416 U.8. 73, 87 (1973)). Fora
document or information to qualify for the privilege, it must be predecisional (prepared to assist
a decision maker) and deliberative (its release would expose and undermine the decision making
process). Hongsermeier v, C.LR., 621 F.3d 890, 904 (9th Cir. 2010). Courts must balance the
Government’s interest in arriving at competent decisions against the movant’s need for the
information; considering “1) the relevance of the evidence; 2) the availability of other evidence;
3) the government's role in the litigation; and 4) the extent to which disclosure would hinder
frank and independent discussion tegarding contemplated policies and decisions.” Warner
Comme’ns Ing,, 742 F.2d at 1161,

The investigative files privilege (or “law enforcement” privilege) permits Plaintiff to
withhold information about confidential “law enforcement techniques and procedures.” In re The
City of New York, 607 F.3d 923, 944 (2d Cir. 2010); see also N.L.R.B. v, Silver Spur Casino,
623 F.2d 571, 580 (9th Cir. 1980) (recognizing privilege protecting the “informal investi gatory
- - process of administrative agencies”™). The rationale for the privilege is that “law enforcement
operations cannot be effective if conducted in full public view.” Black v. Sheraton Corp. of
Am., 564 F.2d 531, 542 (D.C. Cir. 1977). The privilege may be overcome only by a showing of
need for the information that outweighs “the public interest in nondisclosure.” In re The City of
New York, 607 F.3d at 945 (internal quotation marks and citation omitted).

Documents Created Affer the Issuance of the NOV

Oracle takes issue with OFCCP’s objections to producing documents created after the
issuance of the Notice of Violation (NOV) on the bases of the work product doctrine, trial
preparation privilege, and/or attorney-client privilege. However, you have provided no legal
support for your client’s position. None of the cases cited in your letter assist Oracle’s novel
theories that OFCCP could not have conciliated “in good faith” or in a “meaningful” way if it
was, after March 11, 2016, anticipating litigation.! The work product doctrine protecis these
documents from disclosure in discovery regardless of OFCCP’s obligations to congiliate as a
prerequisite to litigation. OFCCP has no basis to accuse OFCCP of failing to conciliate in good
faith — and the fact that OFCCP began preparing for litigation and created documents in

! talics in original.
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